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SCHEDULE 


SHOWING    IN    WHAT    VOLUMES    OP    THIS    SERIES    THE    CASES 

REPORTED  IN    THE    SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


State  reports  are  In  parentheses,  and  the  numbers  of  tbis  series  in  bold-faced  flgnrea. 

Alabama.  —  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 
91)  24;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38;  (98)  89;  (99) 
42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  53;  (106,  107,  108)  54; 
(109,  110)  56;  (111)  56;  (112)57;  (113)59;  (114)  62;  (115,  116)  67; 
(118,  119)  72;  (120)  74. 

Arkansas.  —  (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54)  26; 
(55)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62)  54; 
(63)  58;  (64)  62;  (65)  67;  (66)  74. 

California,  — (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 
13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22 
(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  31;  (97)  33 
(98)  35;  (99)  37;  (100)  38;  (101)  40;  (102)  41;  (103)  42;  (104)  43, 
(105)45;  (106)46;  (107)  48;  (108)49;  (109)  50;  (110,  111)  52;  (112) 
53;  (113)  54;  (114)  55;  (115)  56;  (116)  58;  (117)  59;  (118)  62;  (119)  63; 
(120)  65;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  73. 

Colorado.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22;  (16)  25; 
(17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55;  (23)  58;  (24)  65; 
(25)  71. 

Connecticut.  —  (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  25; 
(61)  29;  (62)  36;  (63)  38;  (G4)  43;  (65)  48;  {6G)  50;  (67)  52;  (68)  57; 
(69)  61;  (70)  66;  (71)  71. 

Delaware. —(5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.)  43; 
(1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73. 

Florida.  —  (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 
(30)32;  (31)  34;  (32)  37;  (33)  39;  (34)43;  (35)  48;  (36)  51;  (37)  53; 
(38)  56;  (39)  63;  (40)  74. 

Gkorgia.  —(76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (S2)  14;  (83,  84)  20; 
(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35;  (91,  92.  93)  44; 
(94)  47;  (95,  96)  51;  (97)  54;  (9S)  58;  (99)  59;  (100)  62;  (101)  65; 
(102)  66;  (103)  68;  (104)  69;  (105)  70;  (106)  71;  (107)  73;  (108)  75. 

Idaho.  —  (2)  35. 

Illinois. —(121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 
(128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133,  134)  23;  (135) 
25;  (136)  29;  (137)  31;  (1.38,  139)  32;  (140,  141)  33;  (142)  34;  (143, 
144,  145)  36;  (146,  147)  37;  (148)  39;  (149,  150)41;  (151)  42;  (152)  43; 
(154)45;  (153,155)46;  (156)47;  (157)48;  (158)49;  (159)50;  (160, 
161)52;  (162)53;  (163)54;  (164,  165)56;  (166)57;  (167)59;  (168,  169) 
61;  (170)  62;  (171)  63;  (172,  173)  64;  (174)66;  (175)67;  (176)68; 
(177,  178)  69;  (179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  76. 

(V) 
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Indiana.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25;   (129)  28;   (130)  30;    (131)  31;  (132)  32;  (133)  36;  (134)  39; 

(135)  41;  (136)  43;    (137)  45;    (138)  46;   (139)  47;    (140)  49;  (1,  2,  3, 

lad.  App.;  141)  50;  (4,  5,  6,  lad.  App.;  142)  51;  (7,  8,  Ind.  App.;  143)  52; 

(9,   10  Ind.   App.)  53;  (11  Ind.   App.)  54;  (13  lad.   App.;  144)  55;  (14 

Ind.  App.)  56;  (15  Ind.  App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 

Ind.    App.)   60;    (147,    148)   62;  (18  Ind.    App.;  149)  63;  (150,  19  Ind. 

App.)  65;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.   App.)  69;  (152)  71; 

(22  Ind.  App.)  72;  (153)  74. 
Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20 

(81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39:  (80)  41;  (87)  43;  (88)  45 

(89,  90),  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96,  97)  59;  (98)  60 

(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (106)  68 

(107)  70;  (lOS)  75. 
Kansas,  — (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  S4;   (51)  37;   (52;  39; 

(53)  42;  (54)  45;  (55)  49;  (50)  54;  (57)  57;  (58)  62;  (59)  68;  ((iO)  72. 
Kentucky.  —  (83,  84)  4;  (85)  7;  (SG)  9;  (87)  12;  (SS)  21;  (S'J)  23;  (90)  29; 

(9!)  34;  (92)36;  (93)40;  (94)42;  (95)44;  (90)  43;  (97)  53;   (9S)  56; 

(99)  39;  (100)  G3;  (101)  72. 
Louisiana. —(39  La.   Ann.)  4;   (40  La.   Ann.)  8;  (41  La.   Ann.)  17;  (42  La. 

Ann.)  21;    (43  La.  Ann.)  26;    (44  La.  Ann.)  32;    (45  L'l.  .Ann.)  40;    (40, 

47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.)  G3;  (.:0  La.  Ann.)  69; 

(51  Li.  .-\nn.)  72. 
Maine. —(79)  1;  (SO)  6;  (SI)  10;  (82)  17;  (83)23;  (S4)  30;  (85)35;  (80)41; 

(87)  47;  (SS)  51;  (SU)  53;  (90)  60;  (91)  G4;  (02)  Gd;  (93)  74. 
Maiu-land.  — (07)1;  (OS)  6;  (09)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

28;  (75)32;  (70)35;  (77)39;  (7S)  44;  (SO)  43;  (79)47;  (S!)  48;  (S2)  51; 

(S3)  55;  (^4)  57;   (S-l)  GO;  (SO)  63;  (87)  67;  (>8)  71;  (S9)   73. 
MAS.SAcnrsinr.s.— (145)1;  (140)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (150)  32;  (157)  34;  (15S)  35; 

(159)  38;  (100,-  SD;  (101)  42;  (102)  44;  (163)  47;   (164)  49;  (105)  52; 

(160)  55;  (107)   57;  (IGS)   60;  (169)  61;  (170)  64;  (171)  68;  (17'2)  70; 
(173)  73;  (174)  73. 

Michigan.—  (CO,  61)  1;  (02)  4;  (03)  6;  (04,  05)  8;  (00,  07)  11;  (OS,  69.  75)  13; 
(70)  14;  (71,  70)  15;  (72,  73,  74)  16;  (77,  7S)  18;  (79)  19;  (SO)  20;  (81, 
82,  83)  21;  (84)  22;  (85,  80,  87)  24;  (88)  26;  (89)  23;  (90,  91)  30;  (92) 
31;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (93)  39;  (99)  41;  (100)  43; 
(101)  43;  (102)  47;  (103)  50;  (104)  53;  (105)  55;  (100)  58;  (107)  61; 
(lOS)  62;  (lOJ)  63;  (110)  64:  (111)  66;  (112,  113)  67;  (114)  68;  (115) 
69;  (110,  117)  72;  (118)  74;  (119)  75. 

MiNNE.'^OTA.  —  (30)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 
(44)  20;  (45)  22;  (40)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36:  (51,  52) 
38;  (53)39;  (54)40;  (55)43;  (50)  45;  (57)  47;  (58)  49;  (59)  50;  (00)  51; 
(01)  52;  (02)  54;  (03)  56;  (64)  68;  (05)  60;  (GO)  61;  (67,  68)  64;  (69) 
65;  (70)  68;  (71)  70;  (72)  71;  (73)  72;  (74)  73;  (75)  74. 

Mis-sissippi.  —  (05)  7;  (00)  14;  (67)  19;  (OS)  24;  (09)  30;  (70)  35;  (71)  42; 
(72)  48;  (73)  55;  (74)  60;   (75)  65;  (70)  71. 

Mi.SHouRi.  —  (02)  1;  (93)  3;  (94)  4;  (95)  6;  (90)  9;  (97)  10;  (98)  14;  (99)  17; 
(100)18;  (101)20;  (102)22;  (103)  23;  (104,  105)  24;  (106)27;  (107)  28; 
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(108, 109)  32;  (110,  111)  33;  (112)  34;  (113,  114)  35;  (115)  37;  (110,  117) 

88;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53; 

(133)  54;  (134)  56;  (1S5.   13f3)  58;  (137)  59;  (138)  60;  (139)  61;  (140) 

62;  (141,  142)  64;  (143)  65;  (144)  66;  (145)  68;  (146)  69;  (147,  14S)  71; 

(149,  150)  73;  (151)  74;  (152)  75. 
Montana.  — (9)  18;   (10)  24;  (11)  28;   (12)  33;  (13)  40;  (14)  43;  (15)48; 

(16)  50;  (17)  52;  (IS)  56;  (19)  61;  (20)  63;  (21)  69;  (22)  74;  (23)  75. 
Nebraska.  —  (22)  3;  (2.5,  24)  8;  (25)  13;  (20)  18;  (27)  20;  (28,  29)  26;  (.MO) 

27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;    (38)  41; 

(39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  53;  (41,  4S) 

58;  (49)  59;  (50)  61;  (51,  52)   66;  (53)  68;  (54)   69;  (55)  70;  (56)  71; 

(57)  73. 
Nevada. —(19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62. 
New  flAMrsiiiRE.  —  (64)  10;  (02)  13;  (65)  23;  (66)  48;  (67)  68;  (63)  73. 
New  Jersey.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;   (50  N.  J.   L.)  7;    (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (40  N.   J.  Eq.;  .52  N.  J.  L.)  19;  (47  N,  J. 

Kq.)  24;    (5:5  N.  J.  L.)  26;    (48  N.  J.  Eq.)  27;    (49  N.  J.   Eq.)  31;    (54 

N.  J.  L.)  S3;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  SO;  (51  N.  J.  Eq.)  40;  (56 

N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  .1. 

Em.;  58  N.  J.  L.)  55;  (59  N.  J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  E.) 

64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  63;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.) 

73. 
New  York.  — (107)  1;  (lOS)  2;  (109)4;  (110)6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (lUi.    117)  15;  (118,   119)  16;  (120)  17;  (121)  18;  (122) 
.19;   (12o)   20;   (124,    125)    21.  (126)   22;    (127)  24;    (12S,    129)   23;  (lliO 

131)  27:  (132,  133)  23:  (134)  30;  (135)  31;  (136)  32;  (137)  33;  (13S)  34; 

(139)36;   (140)  37;  (141)  33;  (142)  40;  (143)  42:    (1(4)  4.3;   (145)   45; 

(MO)  48:    (147)49:    (MS)  5i;    (149)52;    (150)55;    (151)56;    (152)57; 

(!5;'l  60;    (154)  61;    (155)  63;    (156)  68;  (157)63;  (15.S,  159)70;  (luO) 

73. 
NouTii  Carolina. —(97,  9S)  2;  (9;).,  1(;0)  6;  (101)9;  (102)  11;  (103,;  14;  (104) 

17;  (105)  18;  (106)  19;  (Ui7)  23;  (103)23;  (109)  20;  (110)28;  (111)  32; 

(1121   34;  (113)  37;  (111)  41;  (115)   44;  (116)   47;  (117)   53;  (US)   54; 

(119)  56;  (120)  5S;  (121)  61:  (122)  65;  (123)  63;  (124)  70;  (125)  74. 
Nofinr  Dakota.  —(1)  2G;  (2)  S3;  (3)  44;  (4)  59;  (5)  57;  (6,  7)  66;   (S)  73. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29; 

(V.)  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51   Ohio  St.)  46;    (52  Ohio  St.)  49; 

(53  Olrio  St.)  53;  (5i  Ohio  St.)  53:  (55,  56  Ohio  St.)  60;  (57  Ohio  St.)  63; 

(.53  Ohio  St.)  65;  (59  Ohio  St.)  69;  (GO  Ohio  St.)  71, 
0,>i.-,,:oN-. —(15)  3;  (16)  8;  (17)  11;  (IS)  17;  (19)  20;    (20)23;    (21)  28;  (22) 

29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28)  52;    (29)  54:    (3i}) 

60;  (31)  65;  (32)  67:  (33)  72:  (34)  75. 
Pennsylvania.  — (115,  116,  117  Pa.  St.)  2;  (US,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11:  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa,  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  13S  Pa.  .St.)  21; 

(139,  140,  141  Pa.  St)  23;  (142,  143  P.a.  St.)  24;  (144,  145  Pa.  St.)  27; 

(140  Pa.  St.)  28;  (147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (14S  Pa.  St.) 

33;  (149,  152,  153  Pa.  St.)  31;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 
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(157  P&.  St)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St)  40, 
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Sailoes  v.  State. 

[108  Georgia,  35.] 

CRIMINAL     LAW— DISORDERLY     CONDUCT.— Where     s 

man  and  woman  in  an  intoxicated  condition  are  riding  on  a  street- 
car, using  profane  language  and  liugging  and  liissing  each  other, 
there  being  other  females  on  the  car,  this  is  indecent  and  disorderly 
conduct  in  the  presence  of  females,  though  the  female  passengers 
may  not  have  seen  or  heard  such  conduct. 

Fred.  T.  Saussy  and  Gordon  Saussy,  for  the  plaintiff  in  error. 

W.  "W.  Osborne,  solicitor  general,  for  the  defendant  in  error. 

^^  SIMMONS,  0.  J.  A  man  and  two  women  boarded,  at 
Thunderbolt,  a  suburban  street-car  for  the  purpose  of  returning 
to  the  city  of  Savannah.  The  man  and  one  of  the  women  were 
drunk  and  cursing,  hugged  and  kissed  each  other  after  boarding 
the  car,  and  failed  to  desist  from  such  conduct  when  spoken  to 
by  the  conductor  of  the  car.  There  were  also  other  females  on 
the  CRi'.  though  they  were  near  the  front,  while  the  man  and 
two  women  first  mentioned  were  in  the  rear.  These  three  were 
arrested  and  accused,  under  section  396  of  the  Penal  Code,  of 
disorderly  conduct  on  a  street-car  'T^y  cursing,  hugging,  and. 
otherwise  acting  in  a  disorderly  manner,  in  the  presence  of  fe- 
males." The  latter  part  of  the  section  mentioned  is  as  follows; 
"By  indecent  or  disorderly  conduct  in  the  nresence  of  fcmfiles 
on  p.'issenger-cars,  street-cars,  or  other  places  of  like  charactpr^ 
sliall  be  guilty  of  a  misdemeanor."  The  trial  was  had  in  the 
city  conrt  of  Savannah,  and   the  man   and   one  of  the  womeL 
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were  convicted,  -the  other  woman  being  acquitted.  The  woman 
who  was  convicted  moved  for  a  new  trial,  on  the  ground  that 
*®  the  verdict  was  confrary  to  law  and  the  evidence  and  without 
evidence  to  support  it.  This  motion  was  overruled,  and  the 
movant  excepted. 

There  was  no  error  in  overruling  the  motion  for  new  trial. 
The  salutary  statute  under  which  the  accused  was  convicted 
was  enacted  for  the  purpose  of  preserving  peace  and  good  order 
in  the  public  conveyances  of  the  state.  The  members  of  the 
legislature,  besides  many  others  who  were  in  the  habit  of  riding 
in  public  conveyances,  had  doubtless  witnessed  many  scenes  of 
disorderly  conduct  upon  passenger -cars  or  street-cars  in  which 
females  were  also  passengers.  They  had  doubtless  seen  vulgar 
and  drunken  creatures  acting  in  such  a  disorderly  and  indecent 
manner  as  to  attract  the  attention  of  the  other  passengers,  and 
using  oaths  in  the  presence  of  ladies  who  were  also  passengers 
on  the  car.  This  law  was  enacted  for  the  purpose  of  punishing 
for  such  disorderly  and  indecent  conduct  and  preventing  its 
repetition.  It  was  argued  here  for  the  plaintiff  in  error  that, 
inasmuch  as  the  females  who  were  sitting  in  the  front  portion 
of  the  car  had  their  backs  turned  to  the  accused  persons,  who 
■were  in  the  rear,  the  offense  was  not  complete,  because  not  "in 
the  presence  of  females."  We  think  that,  under  this  statute,  if 
the  females  were  in  the  car  upon  which  the  disorderly  conduct 
took  place,  it  was  not  necessary,  to  make  the  offense  complete, 
that  they  should  be  eye-witnesses  of  the  disorderly  or  indecent 
conduct.  Certainly,  they  could  hear  oaths  as  well  with  their 
backs  turned  as  though  they  were  looking  at  the  person  using 
them.  We  think  the  true  construction  of  the  statute  is  that  if 
the  disorderly  or  indecent  conduct  takes  place  on  a  street-car  on 
which  females  are  riding,  it  is  in  their  presence,  although  their 
backs  may  be  turned  to  the  offenders.  That  being  drunk,  curs- 
ing, and  hugging  and  kissing  in  an  offensive  manner,  as  was 
here  shown  to  be  the  case,  by  a  man  and  a  woman  on  a  street- 
car, is  disorderly  conduct,  we  think  too  clear  to  require  any  dis- 
cussion, for  the  reasons  given,  we  think  that  the  court  did  not 
err  in  refusing  to  grant  a  new  trial. 

Judgment  affirmed. 

All  the  justices  concurring. 


CRIMINAL  LAW.— ON  DISORDERLY  CONDUCT,  see  Carr  v. 
CJonyers.  84  Ga.  2S7,  20  Am.  St.  Rep.  357,  and  note.  To  make  pro- 
fane swearing  a  nui.sauce.  it  must  be  uttered  in  the  lieriring  of 
divers  persons:   State  v.  Pepper,  G8  N.  C.  259,  12  Am.   Rep.  (337. 
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trial-criminal^argume>;t  of  COUNSEL.-Id  a 
criminal  trial, counsel  should contlne  their  arguments  to  the  evidence 
In  the  case  and  not  apply  abusive  epithets  to  tlie  person  on  trial,  but 
counsel  may  draw  couclusious  from  the  evidence  and  characterize 
the  conduct  of  the  accused;  lience  the  saying  that  the  defendant  "is 
a  self-confessed  thief"  is  legitimate  argument,  if  it  is  only  a  con- 
clusion drawn  from  the  evidence. 

INDICTMENT-DESCRIPTION  OF  INSTRUMENT— VARI- 
ANCE.—While  it  is  not  necessary  to  the  validity  of  an  indictment 
to  set  out  figures  in  tlie  margin  which  constitute  no  part  of  the 
contract  of  the  instrument,  yet  if  such  figures  are  set  out  they  con- 
stitute matters  of  description,  and  the  original  cannot  be  admitted 
In  evidence  if  there  is  a  variation  in  matter  of  description  between 
the  copy  set  out  and  the  original  offered. 

Walter  C.  Hartridge,  for  the  plaintiff  in  error. 

W.  W.  Osborne,  for  the  defendant  in  error. 

^•^  LITTLE,  J.  1.  George  \Y.  Haupt  was  indicted  by  the 
grand  jury  of  Chatham  county  for  forgery.  Tlie  bill  of  indict- 
ment contained  two  counts,  one  for  falsely  and  fraudulently  al- 
tering a  certain  genuine  check,  which  is  set  out  by  its  tenor. 
The  second  count  charged  the  accused  with  falsely  and  fraudu- 
lently passing  the  same  check.  He  was  convicted,  and  m.ade  a 
motion  for  a  new  trial,  which  being  overruled,  he  excepted.  In 
addition  to  the  grounds  that  the  verdict  was  contrary  to  the  en- 
dence  and  against  the  law,  the  movant  alleged  that  the  court 
erred  in  admitting  certain  evidence  of  a  witness,  which  is  set  out 
in  tlie  motion;  and,  by  the  third  ground,  that  the  court  erred 
in  admitting  in  evidence  certain  other  genuine  checks  drawn  by 
the  maker  of  the  check  alleged  to  have  been  altered;  and,  in  the 
fourth  ground,  that  the  court  erred  in  admitting  the  testimony 
of  a  witness  of  a  conversation  he  had  with  the  accused  about  the 
time  it  was  charged  that  the  check  was  altered,  in  which  the  ac- 
cused stated  to  witness  that  he  was  then  under  arrest  on  account 
of  some  transaction  he  had  had  with  '^  a  certain  church,  and 
that  he,  the  accused,  was  short  of  that  fund  about  eleven 
hundred  dollars,  and  that  the  church  had  demanded  settle- 
ment of  hi?  account;  the  witness  testifying  that  the  accused  at 
the  same  time  handed  him  a  thousand  dollars  in  money,  to- 
gether with  a  check  on  the  Citizens'  Bank.  The  witness  further 
testified  that  the  ocoasion  of  the  conversation  was  that  the  ac- 
cused had  sent  for  him  to  come  up  town  and  stand  on  his  bond. 
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It  was  also  alleged,  in  the  motion  for  new  trial,  that  the  court 
erred  in  permitting  the  solicitor  general  in  his  argument  to  the 
jury  to  use  the  following  language:  "He  [referring  to  the  de- 
fendant] is  a  self-confessed  thief.  He  is  a  man  who  confessed 
that  he  was  sliort  with  the  church/'  and  other  language  not  sus- 
tained hy  the  evidence.  All  of  said  rulings  were  made  over  the 
objection  of  the  counsel  for  the  accused,  offered  at  the  proper 
time.  We  do  not  think  that  any  error  was  shown  under  either 
of  these  grounds.  Certainh^,  the  evidence  tended  to  show  facts 
and  circumstances  which,  if  true,  bore  on  the  issue  involved. 
The  language  of  the  solicitor  general  in  making  his  argument 
to  the  jury,  as  explained,  does  not  call  for  any  reversal  of  the 
judgment  overruling  the  motion.  While  counsel  should  be  con- 
fined to  the  evidence  in  the  case,  and  should  not  be  permitted 
to  indulge  in  abusive  epithets  of  the  person  on  trial,  at  the  same 
time  the  field  of  legitimate  argument  is  not  circumscribed  by 
any  rvile  which  forbids  counsel  to  draw  conclusions  from  the 
evidence  and  in  plain  words  to  characterize  the  conduct  of  the 
accused.  As  to  whether  the  evidence  supports  such  a  characteri- 
zation neither  this  court  nor  any  other  ought  to  stop  to  inquire. 
Counsel  for  the  accused  will  almost  certainly  put  a  different  in- 
terpretation on  evidence  tending  to  show  facts  from  which 
guilt  may  be  inferred  than  that  placed  on  the  same  evidence  by 
the  state's  counsel;  and,  so  long  as  the  latter  remains  ^dthin  the 
domain  of  construction  as  distinguished  from  unwarranted  abuse, 
he  is  not  to  be  restrained.  It  is  just  as  legitimate  for  the  so- 
licitor general  to  say  to  the  jury  that  from  the  facts  proved  the 
defendant  is  a  confessed  thief  as  it  is  for  the  counsel  for  the  ac- 
cused to  say  to  the  jury  that  the  facts  demonstrate  that  the  ac- 
cused is  an  innocent  and  much  wronged  man.  Both  are  con- 
clusions. Neither  may  *"*  be  right.  Each  is  within  the  legiti- 
mate limits  of  argument.  While  the  language  used  by  the  so- 
licitor general  appears  to  be  harsh,  it  was,  in  view  of  the  evi- 
dence, legitimate. 

2.  The  remaining  ground  of  the  motion  necessary  to  be  spe- 
cifically considered  alleges  error  in  that  the  court  allowed  the 
state  to  introduce  in  evidence  the  check  which  the  accused  was 
charged  with  having  altered.  The  objection  made  to  the  intro- 
duction of  this  paper  was,  that  the  indictment  set  out  by  its 
tenor  a  check  in  all  respect?  conforming  to  that  offered  in  evi- 
dence, except  in  the  indictment  as  a  pari;  of  the  check  it  had  on 
the  face  of  it  Xo.  8n.  while  the  check  ofFercd  in  evidence  had  on 
its  face  No.  136.     We  find  that  the  check  offered  in  evidence, 
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as  it  appears  in  the  record,  is  different  in  several  respects  from 
the  copy  set  out  in  the  bill  of  indictment.  The  only  point,  how- 
ever, which  is  made  is  that  the  check  offered  has  on  its  face,  in 
place  of  the  "No.  36"  as  set  out  in  the  indictment,  the  words 
and  figures  "Xo.  13G";  thus  raising  the  question  whether  there 
was  such  a  variance  between  the  writing  offered  and  that  de- 
scribed in  the  indictment  as  rendered  the  fonner  inadmissible 
in  evidence.  The  able  counsel  who  argued  the  case  for  the  state 
in  this  court  cited  us  to  a  number  of  authorities  to  prove  the 
proposition  that  only  material  allegations  are  necessary  to  be 
proved.  Among  these  are  Clark's  Criminal  Procedure,  Whar- 
ton's Criminal  Pleading  and  Practice,  Bishop  on  Criminal  Pro- 
cedure, and  other  modern  and  standard  works  which  refer  to 
the  adjudications  under  which  the  rules  there  laid  down  are 
formulated.  From  an  examination  of  these  authorities,  how- 
ever, we  are  led  to  believe  that,  while  the  principles  contended 
for  are  sound  and  supported,  they  are  applicable  only  when  the 
question  is  raised  whether  the  instrument  offered  is  admissible 
for  want  of  sufficient  description  in  the  indictment,  and  not  as 
to  what  differences  between  the  description  as  laid  and  the  in- 
strument offered  will  cause  the  latter  to  be  rejected  as  a  variance. 
As  an  example,  referring  to  the  citation  made  from  Wharton's 
Criminal  Pleading  and  Practice,  cited  as  showing  that  modern 
rules  tend  to  estahlish  the  doctrine  that  variance  in  the  writing 
or  printing  is  immaterial  if  the  identity  of  the  writing  is  mani- 
fest, it  will  be  found  that  in  the  text  to  ^^  support  which  the 
reference  is  made,  the  author  is  treating  the  question  whether 
instruments,  as  in  forgery  and  libel,  must  be  set  out  in  full  in 
the  indictment;  and  it  cannot,  of  course,  be  made  applicable  to 
the  question  as  to  what  variances  between  the  description  as 
made  in  the  indictment  and  the  instrument  offered  are  fatal. 
The  same  is  true  as  to  the  citations  from  other  text-writers  who, 
as  we  shall  presently  see,  lay  down  an  entirely  different  rule  to 
determine  the  question  made  in  this  record.  It  must  be  ad- 
mitted as  a  correct  proposition  of  law  that,  in  setting  out  in  the 
bill  of  indictment  a  copy  of  the  instrument  alleged  to  have  been 
forged,  it  is  not  necessary  to  include  marginal  notes,  figures,  and 
numbers;  because  such  do  not  form  any  material  part  of  the  in- 
strument, and,  in  so  far,  the  old  doctrine  obtaining  at  common 
law  has  been  modified.  Mr.  Bishop  in  the  second  volume  of 
his  New  Criminal  Procedure,  section  406,  declares  the  rule  to  lie, 
that  a  recital  by  tenor  should  closely  follow  the  original,  but  tlie 
number  of  a  bank-bill,  the  devices,  figures,  and  words  m  tiie 
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margin,  introduced  for  ornament  or  to  prevent  counterfeiting, 
need  not  be  averred  (Bishop's  New  Criminal  Procedure,  sec. 
407,  note  S);  that  no  allegation  of  a  revenue  stamp  is  essential 
in  an  indictment  for  forgery.  In  the  case  of  Commonwealth  v. 
Taylor,  5  Cush.  609,  the  supreme  judicial  court  of  Massachu- 
setts held  that  the  omission  to  recite  figures,  letters,  and  num- 
bers does  not  vitiate  the  indictment.  And  in  Commonwealth 
v,  Bailey,  1  Mass.  *62,  2  Am.  Dec.  3,  it  was  held  that  the  num- 
ber of  a  bank-bill  need  not  be  set  out  in  an  indictment  for 
forgery.  See,  also,  to  the  same  effect,  People  v.  Franklin,  3 
Johns.  Cas.  299. 

All  modern  works,  so  far  as  we  are  informed,  agree  with  these 
rulings.  So  that  we  may  take  it  as  established  that  the  old  com- 
mon-law rule,  which  required  instruments  in  cases  of  forgery  to 
be  literally  set  out  in  the  bill  of  indictment,  has  been  so  modi- 
fied as  not  to  require  minuteness  of  description.  But  that  is  not 
the  question  presented  by  this  record,  but  whether,  when  a  num- 
ber has  been  set  out  as  part  of  the  description,  it  is  necessary  to 
prove  it  as  laid,  Mr.  Bishop,  in  his  New  Criminal  Procedure, 
after  recognizing  the  doctrine  that  it  is  not  necessary  to  particu- 
larize the  instrument  in  the  indictment  by  setting  out  numbers, 
devices,  etc.,  says  (2  Bishop's  New  Criminal  Procedure,  ^'  -iOS): 
"The  pleader  may,  if  he  chooses,  set  out  what  is  unnecessary; 
then,  it  being  descriptive  and  in  further  particularization  of 
the  necessary  part,  the  averment  in  this,  as  in  the  rest,  must  cor- 
respond with  the  instrument  in  proof,  or  the  variance  will  be 
fatal."  Mr.  Clark,  in  his  Criminal  Procedure,  page  326,  states 
the  rule  to  be,  that  "if  an  unnecessary  allegation  is  descriptive 
of  the  identity  of  anything  which  it  is  necessary  to  state  and 
prove,  it  cannot  be  so  rejected,  but  must  be  proved."  Underbill 
on  Criminal  Evidence,  section  421,  declares  the  rule  to  be,  that 
any  material  variance  between  the  alleged  forged  writing  as 
proved  and  as  set  forth  in  the  indictment  is  fatal  when  the  writ- 
ing is  pleaded  according  to  its  tenor;  and,  for  the  proposition 
that  while  it  is  not  necessary  for  the  indictment  to  describe  the 
writing  with  extreme  minuteness,  yet  when  so  described  strict 
proof  must  be  had,  cites  Powell  v.  Commonwealth  (Ky.,  Sept.  20, 
18S8),  9  S.  W.  Rep.  245;  State  v.  Smith,  31  Mo.  120;  Hess  v. 
State,  5  Ohio,  5,  22  Am.  Dec.  767;  State  v.  Fleshman,  40  W. 
Va.  726:  Commonwealth  v.  Wilson,  2  Gray,  70;  McDonnell  v. 
State.  53  Ark.  242.  See,  also,  2  McClain  on  Criminal  Law,  sec. 
79S;  Wharton's  Criminal  Evidence,  sec.  114;  1  Barbour's  Oim- 
inal  T.aw.  344.  But  there  are  several  adjudications  on  the  exact 
point  raised  in  this  case.     It  was  held  by  the  supreme  court  of 
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Ohio  (GriHin  v.  State,  14  Ohio  St.  55),  that  while  it  was  not 
necessary  to  the  validity  of  the  indictment  to  set  out  numbers, 
mottoes,  devices,  words,  or  figures  in  the  margin  which  con- 
stituted no  part  of  the  contract  of  the  instrument,  yet,  if  the 
indictment  contained  allegations  descriptive  of  the  identity  of 
the  bills  charged  to  have  been  sold,  such  allegations,  though  un- 
necessary, could  not  be  rejected  as  surplusage.  And  accordingly, 
the  court  held  that  the  trial  court  erred  in  allowing  the  bank- 
notes Xos.  1750  and  1758,  or  either  of  them,  to  be  given  in  evi- 
dence, when  the  bank-note  set  out  in  the  indictment  was  No, 
175,  on  the  principle  that  the  number  set  out  in  the  indictment 
was  descriptive  and  for  the  purpose  of  identifying  the  bill;  being 
so,  it  must  be  proved  as  described:  Citing  3  Starkie  on  Evidence, 
1530;  State  v.  Noble,  15  Me.  476.  In  the  case  of  United 
States  V.  Mason,  12  Blatchf.  497,  the  court  held  that:  "In  an 
indictment  for  uttering  a  counterfeit  bill,  if  the  bill  is  incor- 
rectly described  in  respect  to  its  bill  number,  the  variance  is 
fatal."  And  the  rule  is  stated  to  be,  that  under  such  an  indict- 
ment the  description  '^^  set  forth,  although  needlessly  particu- 
lar, must  conform  to  the  instrument  given  in  evidence. 

The  rule  which  we  are  contending  for  has  also  been  recognized 
by  this  court.  In  the  case  of  Fulford  v.  State,  50  Ga.  591,  the 
accused  was  indicted  for  an  assault  with  intent  to  murder.  The 
indictment  particularized  the  offense  as  having  been  committed 
"by  pushing,  striking,  assaulting,  and  threatening  the  said  J.  A. 
Conway.''  In  that  case,  the  court  followed  the  mle  that  if  the 
prosecutor  state  the  offense  with  unnecessary  particularity,  he 
will  be  bound  by  that  statement  and  must  prove  it  as  laid;  and 
in  discussing  what  were  material  and  immaterial  averments,  and 
where  those  which  might  have  been  omitted  when  once  intro- 
duced become  an  important  part  of  the  indictment,  not  to  be  re- 
jected as  surplusage,  said:  "It  was  not  necessary  that  the  pleader 
should  have  stated  the  acts  of  the  defendant  which  constituted 
his  'aiding  and  abetting,'  or  to  define  how  it  was  done.  The 
'aiding  and  abetting'  was  an  essential  averment.  The  defendant; 
was  charged  with  so  doing  'by  pushing,  striking,  assaulting,  and 
threatening  the  said  Conway.'  He  was  put  on  notice  that  it 
would  be  proved  on  him  that  he  did  these  things.  He  proposes 
to  meet  the  charge  and  show  that  he  did  not  push,  strike,  as- 
sault,   or    threaten   the    said    Conway The  prosecution, 

knowing  this,  proposes  to  strike  out  all  those  descriptive  aver- 
ments and  leave  an  open  field  for  any  and  all  proof  of  any  and 
all  forms  or  ways  in  which  the  aiding  and  abetting  may  be 
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-€hown.  This  would  be  permitting  a  defendant  to  be  called  upon 
•to  meet  a  charge  specifically  made  in  one  form,  and  then  to  al- 
low him  to  be  convicted  by  a  change  of  the  indictment  on  proof 
of  acts  totally  distinct  from  those  of  which  he  was  notified."  In 
the  case  of  Crenshaw  v.  State,  64  Ga.  449,  the  indictment 
charged  the  accused  with  stealing  "one  blue  hog,  to  wit,  a  sow 
weighing  a)bout  one  hundred  and  forty  pounds  and  having  the 
marks  following,  to  wit,  a  swallow  fork  in  the  right  ear  and  a 
smooth  crop  in  the  left  ear."  The  description  proved  at  the 
trial  differed  from  that  set  out  in  the  indictment,  in  that,  among 
other  things,  the  left  ear  bore  the  swallow  fork  and  the  right 
ear  the  smooth  crop.  This  court  held,  through  Justice  Bleck- 
ley: ^**  "Though  it  was  unnecessary  to  have  described  the  ani- 
mal by  the  earmarks,  yet  the  descriptive  terms  of  the  indict- 
jnent  having  gone  to  this  extent,  the  burden  was  assumed  of 
proving  the  specific  marks  alleged:  Roscoe's  Criminal  Evi- 
dence, 192;  2  Russell  on  Crimes,  788;  United  States  v.  Noble,  15 
Me.  476;  Fulford  v.  State,  50  Ga.  591."  In  the  case  of  Allgood 
v.  State,  87  Ga.  668,  the  plaintiff  in  error  was  indicted,  tried, 
and  convicted  of  forgery.  The  instrument  charged  to  have  been 
•forged  was  a  deed.  Its  admissibility  was  objected  to  on  the 
ground  that  it  did  not  correspond  with  the  one  set  out  in  the 
iodictment.  The  variances  were  these:  The  word  "hereby"  ap- 
peared in  the  first  line  of  the  second  page  of  the  indictment, 
^vhile  in  the  deed  the  word  "hereb)'"  appeared  to  be  in  the  third 
line;  the  indictment  used  the  word  "parcel,"  in  the  deed  it  was 
spelled  "parsel";  the  indictment  had  the  word  "heirs,"  the  deed 
"hears";  the  indictment  had  the  word  "warrant,"  the  deed  had 
it  "warent."  This  court  held  in  that  case,  that  these  small  vari- 
ances in  spelling  were  not  sul^cient  to  vitiate  the  indictment  for 
forgery,  nor  to  prevent  the  forged  deed  from  being  put  in  evi- 
dence; and  in  so  ruling  it  was  in  exact  accord  with  an  established 
rule  (not  in  conflict  with  the  rule  of  evidence  we  have  just 
shown  to  exist)  stated  by  Mr.  Barbour  in  his  work  on  Criminal 
Law,  to  be  that  when  a  written  instrument  or  parts  of  it  are 
-professed  to  be  set  out  verbatim,  the  slightest  variance  between 
the  indictment  and  the  evidence  in  this  respect  would  be  fatal. 
A  mere  literal  variance,  however,  where  the  omission  or  addition 
of  a  letter  does  not  alter  or  change  the  word  so  as  to  make  it 
another  word,  will  not  be  material;  as,  "receved"  for  "received," 
'''undertood"  for  "understood,"  '^'^lesses."  for  "Messrs.,"  or  the 
like:  See,  also,  Shope  v.  State,  lOG  Ga.  226.  Two  rules  must, 
therefore,  be  taken  as  established,  namely,  that  where  it  is  un- 
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dertaken  to  literally  set  out  a  •written  instrument  in  an  indict- 
ment, the  original  cannot  properly  be  admitted  in  evidence  if 
there  is  a  variation  between  the  copy  set  out  and  the  original 
olYered,  in  matter  of  description;  that  while  it  is  not  necessary 
that  minute  particulars  should  be  employed  in  setting  out  the 
copy,  yet,  when  so  employed,  such  particulars  constitute  matters 
of  description,  and,  being  so,  proof  of  the  instrument  must  "^ 
correspond  to  the  description  as  laid.  In  the  copy  as  laid  in  the 
bill  of  indictment  the  number  of  the  check  "36"  appears  as  a 
part  of  the  description  of  the  instrument  which  was  alleged  to 
have  been  altered;  evidence  to  prove  the  allegation  was  offered 
to  be  made  by  a  paper  having  an  entirely  different  description 
as  to  number,  that  is,  No.  "136."  The  instrument  offered, 
therefore,  not  only  did  not  support  the  description  which  was 
given,  but  in  one  pari;icular  it  differed  from  it.  There  was  a 
variance,  and  because  of  such  variance  the  instrument  should 
not  have  been  admitted.  Having  been  admitted,  a  new  trial  is 
awarded. 
Judgment  reversed. 

All  the  justices  concurring. 


AN  INDICTMENT  FOR  FORGERY  must  set  forth  the  Instru- 
ment forged  with  literal  accuracy,  or  show  good  reason  for  the 
omission  to  do  so;  and  the  instrument  thus  set  forth  must  be  shown 
In  the  proof  T\'ifli  the  same  accuracy;  Luttrell  v.  State.  8.5  Tenn. 
232,  4  Am.  St.  Rep.  7G0.  But  the  number  of  a  bank-bill  and  the 
marginal  li.L,'ures  indicating  its  a  mount,  not  being  parts  of  tlie  bill, 
need  not  be  set  out  in  the  instrument:  Commonwealth  v.  Bailey,  1 
Ma.ss.  62,  2  Am.  Dec.  3.  and  note. 

ON  IMPROPER  REMARKS  BY  COUNSEL  In  criminal  trials, 
see  Kearney  v.  State.  101  Ga.  803,  05  Am.  St.  Rep.  344;  extended 
note  to  McDonald  v.  People,  9  Am.  St  Rep.  559-570. 
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Branan  V.  Atlanta  &  West  Point  Railroad  Co. 

[108  Georgia,  70.] 

SALE.— stoppage  IN  TRANSITU  is  the  right  which  a 
vendor  has,  when  he  sells  goods  on  credit  to  another,  of  resuming 
possession  of  the  goods  while  they  are  in  the  possession  of  the  car- 
rier or  middleman  in  the  transit  to  the  consignee  or  vendee  and  be- 
fore they  come  into  his  actual  possession  or  the  destination  he  has 
appointed  for  them,  on  his  becoming  banlirupt  and  insolvent. 

SALE.— THE  RIGHT  OP  STOPPAGE  IN  TRANSITU  CAN 
BE  DEFEATED  only  by  an  actual  delivery  of  the  goods  to  the 
consignee  or  to  some  one  for  him,  or  by  an  assignment  of  the  bill  of 
lading  to  a  bona  tide  purchaser  without  notice  that  the  goods  had 
not  been  paid  for. 

Kontz  &  Conyers  and  D,  J.  Gaffney,  for  the  plaintiffs. 

7o  LITTLE,  J.  Branan  Brothers  instituted  an  action  in 
trover  against  the  Atlanta  &  West  Point  Railroad  Company  and 
C.  V.  Tniitt,  to  recover  ten  hoxes  of  tobacco.  The  evidence 
made  substantially  the  following  case:  Spencer,  Traylor  &  Co, 
sold  to  Cunningham,  a  merchant  in  L-a  Grange,  ten  boxes  of 
manufactured  tobacco  on  a  credit,  and  delivered  the  same  to  the 
Richmond  &  Danville  Railroad  Company  at  Danville,  Virginia, 
to  be  forwarded  to  Cunningham,  taking  from  the  railroad  com- 
pany an  ordinary  bill  of  lading,  waich  the  consignors  trans- 
mitted ''^  to  the  consignee.  The  tobacco  arrived  in  La  Grange 
over  the  Atlanta  &  "West  Point  Railroad,  and  was  placed  in  the 
warehouse  of  the  company  for  delivery.  Cunningham  became 
insolvent,  and  was  indebted  to  the  firm  of  Branan  Brothers  in 
the  sum  of  one  hundred  and  seventy-six  dollars.  A  member  of 
that  firm  called  on  Cunningham  for  the  payment  of  the  debt; 
the  latter  proposed  to  pay  the  bill  with  the  tobacco,  which  was 
then  in  the  warehouse  of  the  railroad  company  and  had  not  been 
delivered.  The  proposition  was  accepted.  Cunningham  gave 
an  order  on  the  agent  of  the  Atlanta  &  West  Point  Railroad,  to 
deliver  to  C.  I.  Branan  the  tobacco  then  in  the  carrier's  posses- 
sion, consigned  to  him,  being  the  tobacco  which  had  been 
shipped  by  Spencer,  Traylor  &  Co.  At  the  time  of  the  delivery 
of  the  order,  Cunningham  also  delivered  to  Branan  Brothers  the 
bill  of  lading  for  the  tobacco,  which  vras  an  ordinary  contract 
of  affreightment,  specifying  the  name  of  the  consignor  and  the 
goods  shipped,  and  stipulating  that  they  were  to  be  transported 
to  La  Grange  and  delivered  to  Cunningham.  There  was  no  in- 
dorsement or  assignment  of  tlio  bill  of  Indinfr.  nor  did  Branan 
Brothers  know  that  the  tobacco  had  not  been  paid  for.     After 
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ruotipt  of  the  order  and  bill  of  lading,  the  representative  of  the 
iirm  presented  the  order  and  bill  of  lading  to  the  agent  of  the 
railroad  co^npany,  paid  the  freight  on  the  same,  went  to  the 
place  in  the  depot  where  the  tobacco  was  deposited,  put  his 
hands  upon  it  and  told  the  a-gent  that  he  desired  to  mark  it  to 
his  firm  at  Atlanta.  The  agent  said  that  he  would  take  charge 
of  it  for  Branan  Brothers  and  ship  it  to  Atlanta,  consigned  to 
that  fiT'm  a?  directed,  and  in  pursuance  of  such  understanding 
gave  to  Branan  Brothers  a  receipt  in  the  following  words:  "At- 
lanta &  West  Point  R.  R.,  La  Grange,  4j21i92.  Received  from 
Branan  Bros,  ten  boxes  tobacco,  550.  Consignor,  Branan  Bros. 
Destination,  Atlanta,  Ga.  A.  R.  Ravenscroft,  Agent."  The 
purchase  was  in  payment  of  an  antecedent  debt,  and  the  price 
was  reasonable.  Cunningham  did  not  go  to  the  depot  with  the 
representative  of  the  firm.  Later  on  in  the  day,  and  while  the 
tobacco  was  in  the  warehouse  awaiting  shipment  to  Atlanta, 
Spencer,  Traylor  &  Co.  notified  the  railroad  company  not  to  de- 
liver the  tobacco  to  Cunningham,  but  to  deliver  the  same  to 
Truitt,  one  of  the  defendants  ''^  in  error.  This  was  done,  and 
the  action  was  brought  by  Branan  Brothers  to  recover  the  to- 
bacco. On  the  trial  the  jury,  under  the  charge  of  the  court, 
re:i]ered  a  verdict  in  favor  of  the  defendants.  A  motion  for  a 
new  trial  was  made  on  several  grounds,  and  overruled.  The 
]i]ai]ititTs  excepted.  A  number  of  grounds  are  set  out  in  the  mo- 
tion for  a  new  trial;  but  inasmuch  as  the  case  turns  upon  the 
fiuestion  of  a  proper  construction  of  the  law  regulatine^  a  ven- 
dor's right  of  stoppage  in  transitu,  we  find  it  more  satisfactory 
to  discuss  and  apply  to  the  facts  of  the  present  case  the  rules  of 
law  v.-hich  govern  such  stoppage,  than  to  formally  pass  upon  the 
>:everal  grounds  of  the  motion. 

There  are  several  definitions  of  this  right  given  by  text- 
writers,  as  well  as  made  by  adjudicated  cases,  which  we  have 
examijied  with  some  interest.  Chancellor  Kent,  in  the  second 
volume  of  his  Commentaries,  page  703,  defines  the  right  of 
St'')]  I] -age  in  transitu  to  be  that  which  the  vendor  has,  when  he 
sells  £:oods  on  credit  to  another,  of  resuming  possession  of  the 
gooijs  while  they  are  in  the  possession  of  the  carrier  or  middle- 
mav.  in  the  transit  to  the  coiisignee  or  vendee  and  before  they 
arrive  into  his  actual  possession  or  the  destination  he  has  ap- 
poiiited  for  them,  on  his  becoming  bankrupt  and  insolvent. 
The  su|)reme  judicial  court  of  ^lassachusetts  (St'tne  v.  Simouds, 
131  ^Ins=.  457).  declares  th;it  the  rinbt  nf  st<>]^]ia.2'e  in  transitu 
is  an  e.juitable  extensioji,  rccoguized  by  the  courts  of  common 
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law,  of  the  seller^s  lien  for  the  price  of  goods  of  which  the  buyer 
has  acquired  the  property  but  not  ihe  possession.  Mr.  Hutch- 
inson in  his  Law  of  Carriers,  section  409,  says  that  this  right 
is  based  on  the  plain  reason  of  justice  and  equity,  that  one  man's 
goods  shall  not  be  applied  to  the  payment  of  another  man's  debts, 
and  that  if  after  the  vendor  has  delivered  the  goods  out  of  hia 
own  possession,  and  has  put  them  into  the  hands  of  the  carrier 
for  delivery  to  the  buyer,  he  discovers  that  the  buyer  is  insol- 
vent, he  may  retake  the  goods,  if  he  can,  before  they  reach  the 
buyer's  possession,  and  thus  avoid  having  his  property  applied 
to  pajdng  debts  due  by  the  buyer  to  other  people.  An  interest- 
ing discussion  of  the  seller's  right  of  stoppage  in  transitu  is 
found  in  Professor  Burdick^s  Treatise  on  the  Law  of  Sales  "^^ 
of  Personal  Property,  page  217.  This  author  declares  that  this 
right  is  not  founded  on  any  contract  between  the  parties,  nor 
on  any  ethical  principle,  but  upon  the  custom  of  merchants; 
that  while  it  is  analogous  to  the  right  of  lien,  the  two  differ  in 
some  important  respects.  That  is,  the  right  of  lien  is  not  avail- 
able unless  the  seller  is  in  possession  of  the  goods  in  the  char- 
acter of  an  unpaid  former  owner,  and  this  right  is  determined 
as  soon  as  the  buyer  or  his  agent  lawfully  obtains  possession. 
On  the  other  hand,  the  right  of  stoppage  in  transitu  does  not 
come  into  existence  until  the  goods  have  passed  out  of  the  ven- 
dor's possession  into  the  hands  of  a  carrier  for  transmission. 
It  is  immaterial,  however,  for  the  purposes  of  this  discussion, 
to  ascertain  whether  the  right  is  in  the  nature  of  a  lien,  or 
whether  it  arises  from  the  custom  of  merchants.  Certainly,  it 
exists  under  certain  well-defined  rules  and  regulations,  and  it 
is  a  right  which  is  favored  by  the  courts.  It  is  essential,  how- 
ever, to  the  exercise  of  the  right,  that  the  goods  should  be  in 
transit  at  the  time.  Mr.  Parsons,  in  his  Law  of  Contracts,  vol- 
ume 1,  bottom  page  624,  says  that  it  is  sometimes  difficult  to 
determine  whether  the  goods  which  it  is  sought  to  stop  are  still 
in  transitu,  and  declares  that  it  is  well  settled  that  goods  are 
in  transitu  not  only  while  in  motion,  and  not  only  while  in 
the  actual  possession  of  the  carrier,  but  also  while  they  are  de- 
posited in  any  place  distinctly  connected  with  the  transmission 
or  deliver.-  of  them,  or,  rather,  while  in  any  place  not  actually 
or  constructively  the  place  of  the  consignee,  or  so  in  his  posses- 
sion or  under  his  control  that  the  puttii^  them  there  implies 
the  intention  of  delivery.  And  again,  on  page  626  of  the  same 
volume,  this  author  declares  that  they  are  in  transit  until  they 
pass  into  the  possession  of  the  vendee. 
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Our  Civil  Code,  section  2285,  declares  that  the  right  con- 
tinues until  the  vendee  obtains  the  actual  possession  of  the 
goods;  and  it  is  also  declared  in  section  3552  of  the  same  code 
that,  if  the  goods  are  delivered  before  the  price  is  paid,  the 
seller  cannot  retake  because  of  failure  to  pay,  but,  until  actual 
receipt  by  the  purchaser,  the  seller  may  at  any  time  arrest  them 
on  the  way  and  retain  them  until  the  price  is  paid.  Again,  it 
is  provided  by  section  3553  of  the  same  code,  that  a  bona  '"'* 
fide  assignee  of  a  bill  of  lading  of  goods  for  a  valuable  consid- 
eration, and  without  notice  that  the  same  were  unpaid  for,  and 
the  purcliaser  insolvent,  will  be  protected  in  his  title  against  the 
seller's  right  of  stoppage  in  transitu.  These  three  sections  of 
the  code,  taken  together,  seem  to  declare  the  proposition  that 
until  the  goods  actually  come  into  the  possession  of  the  con- 
pignee  the  right  of  stoppage  in  transitu  continues,  and  the  only 
exception  made  is  that  a  bona  fide  assignee  of  the  bill  of  lading 
for  a  valuable  consideration,  who  has  no  knowledge  that  the 
same  have  not  been  paid  for,  and  the  purchaser  insolvent,  will 
be  protected  against  this  right.  While  the  cases  passed  on  by 
this  court  which  bear  on  this  subject  are  few,  the  principles  on 
which  they  were  ruled  are  plainly  and  explicitly  stated.  In  the 
case  of  ^lacon  etc.  R.  R.  v.  Meador,  65  Ga.  705,  the  plaintiffs 
undertook  to  stop  in  transit  certain  boxes  of  tobacco  which  they 
had  shipped  from  Atlanta  to  Macon,  consigned  to  Carlos.  Af- 
ter the  goods  had  arrived  in  Macon,  the  treasurer  of  the  rail- 
road company,  under  an  agreement  with  the  consignee,  set  the 
tobacco  aside  to  be  sold  by  the  company  to  pay  past  due  freights, 
and,  if  any  balance  remained,  to  pay  the  same  to  the  consignee. 
The  consignee  having  been  forced  int-o  bankruptcy,  the  ques- 
tion arose  whether  the  tobacco  had  been  so  delivered  into  the 
.possession  of  Carlos  as  to  defeat  the  right  of  stoppage  in  tran- 
situ. In  dealing  with  this  question,  the  court  calls  attention  to 
the  fact  that  the  consignee  did  not  go  with  Brantley,  the  treas- 
urer, and  have  the  boxes  of  tobacco  set  apart,  but  gave  orders 
in  relation  to  the  same,  and  they  were  set  ap;irt  under  such 
orders  by  being  moved  from  one  part  of  the  carrier's  warehouse 
to  another,  and  that  actual  possession  was  never  in  Carlos  at 
all,  but  that  possession  in  him  was  only  constructive.  It  also 
calls  attention  to  the  fact  that  the  bill  of  ladmg  had  not  been 
delivei'cd  nor  transferred,  nor  the  freight  paid.  Under  these 
circumstances,  it  was  ruled  that  there  never  was  any  actual  pos- 
session in  l*arlofi.  the  consiErnee,  nor  any  actual  delivery  to  him 
or  to  anvbodv  for  him.     There  are  a  number  of  decisions  of 
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other  courts,  which,  had  they  been  followed,  would  have  con- 
strained the  ruling  that  such  a  constructive  delivery  of  the  '^* 
tobacco  as  appears  in  Macon  etc.  R.  R.  v.  Meador,  65  Ga. 
705,  would  have  defeated  the  right  of  stoppage;  but  this  court, 
in  construing  the  principles  of  law  contained  in  the  three  sec- 
tions of  the  code  which  we  have  quoted  ajbove,  in  pari  materia, 
held  the  rule  to  be,  that  the  right  would  not  be  defeated  until 
actual  possession  of  the  goods  had  been  secured  by  the  con- 
signee, except  only  in  the  case  of  an  assignee  of  the  hill  of 
lading,  without  notice  that  the  goods  had  not  been  paid  for,  and 
the  fact  of  the  insolvency  of  the  consignee. 

That  such  was  the  construction  of  our  code  is  made  manifest 
by  the  ruling  in  the  case  of  Ocean  S.  S.  Co.  v,  Ehrlich,  88 
Ga.  502,  30  Am.  St.  Rep.  164.  In  that  case,  goods  were  con- 
signed in  New  York  to  be  delivered  to  Epstein  &  Wannbacher 
at  Savannah,  and  shipped  by  the  Ocean  Steamship  Company. 
On  arrival  they  were  placed  on  the  wharf  of  the  steamship 
company,  the  freight  and  wharfage  had  been  paid,  and  nothing 
remained  to  be  done  to  change  the  actual  possession  from  the 
carrier  to  the  consignee  except  to  remove  the  goods.  It  was 
shown  that  it  was  the  custom  of  the  carrier  to  deliver  goods 
so  placed,  when  the  freight  and  wharfage  were  paid,  without 
requiring  the  bills  of  lading.  The  consignees  sold  the  goods  to 
Ehrlich  and  exhibited  to  the  purchaser  the  bills  of  lading,  but 
executed  no  assignment  of  such  bills.  They  delivered  to  him 
the  receipted  freight  and  wharfage  bills  and  also  an  order  on 
the  carrier  for  the  goods,  and  Ehrlich  paid  the  agreed  purchase 
price.  On  exhibition  of  the  order  to  the  carrier,  a  part  of  the 
goods  were  delivered  and  carried  away.  On  returning  for  the 
remainder,  it  was  found  that  the  consignor  in  New  York  had 
notified  the  carrier  not  to  deliver  the  goods  to  the  consignee. 
The  carrier,  acting  under  the  notice,  refused  to  make  further 
delivery  of  the  goods;  and  the  question  was,  Were  the  consignors 
^n  time?  After  citing  the  provisions  of  the  code  above  referred 
to,  Chief  Justice  Bleckley,  delivering  the  opinion  of  the  court, 
F-aid:  'HJnder  these  provisions  nothing  defeats  the  right  of  stop- 
page but  actual  possession  in  the  vendee,  or  bona  fide  assign- 
ment of  the  bill  of  lading The  actual  possession  of  the 

goods  not  removed  from  the  wharf  was  certainly  never  in  [the 
consignees],  and  what  they  did  ''"  not  have  they  could  not  con- 
fer on  their  vendees As  the  consignors  were  not  too  late 

relatively  to  the  consignees,  they  were  not  too  late  as  to  pur- 
chasers from  the  consignees  who  had  not  obtained  actual  pos- 
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session.  ....  If  these  bills  had  been  assigned,  that  would  have 
been  equivalent  to  an  actual  delivery  of  the  goods.     The  law 

recognizes  no  sul)stitute  for  such  assignment This  right 

is  regulated  by  law,  and  is  terminated  or  defeated  only  in  the 
way  which  the  law  recognizes."  It  is  not  neces-sary,  for  a  proper 
decision  of  the  question  which  arises  in  the  present  case,  to  add 
anything  to  this  adjudication,  but  an  examination  will  show 
that  the  same  principles  are  ruled  and  adhered  to  in  very  many 
adjudicated  cases  emanating  from  other  jurisdictions.  In  the 
case  of  Calahan  v.  Babcock,  21  Ohio  St.  281,  8  Am.  Rep.  63, 
the  supreme  court  of  Ohio  ruled:  ''The  right  of  stoppage  in 
transitu  is  regarded  with  favor,  and  the  engrafting  of  further 
restrictions  upon  the  rule  governing  it  is  not  warranted  by  pub- 
lic policy.  The  right  of  stoppage  in  transitu  is  extinguished 
only  by  the  actual  and  complete  delivery  of  the  goods  consigned, 
to  the  vendee  or  to  some  agent  of  and  for  him."  Again,  in 
the  case  of  McElwee  v.  Metropolitan  Lumber  Co.,  37  U.  S.  App. 
2C)8,  6d  Fed.  Rep.  302,  the  circuit  court  of  appeals  ruled:  "No 
subsale  during  transit  will  defeat  the  right,  unless  the  bill  of 
lading  be  transferred."  In  the  case  of  Loeb  v.  Peters,  63  Ala. 
243,  3o  Am.  Rep.  17,  the  supreme  court  of  Alabama  ruled: 
''The  right  of  stoppage  by  the  seller  is  lost,  when,  before  it  is 
exercised,  the  purchaser  has  sold  the  goods,  and  indorsed  the 
bill  of  lading,  to  a  subpurchaser  for  value  in  good  faith."  To 
the  same  effect  see  Becker  v.  Hallgarten,  86  N.  Y.  167,  and  a 
large  nnmber  of  cases  cited  in  5  Lawson's  Rights,  Remedies,  and 
Practice,  section  2195,  note  4. 

The  claim  of  the  plantiffs  in  error  in  this  case  is,  that  the 
sale  made  to  them  by  the  consignee,  and  the  subsequent  recog- 
nition of  such  sale  by  the  carrier,  and  the  agreement  on  its  part 
to  rcship  the  goods,  was  such  a  delivery  as  vested  in  them  title 
to  the  o-oovls  free  from  the  right  of  stoppage  in  transitu.  It 
must  be  rememl)ered,  however,  that  nothing  will  defeat  this 
right,  except  actual  possession  of  the  goods  by  the  consignee, 
or  an  assignment  of  the  bill  of  lading,  which  is  a  symholic  "^"^ 
fle1i\ery  of  the  property.  Neither  of  these  things  was  done. 
Cunningham  never  did  have  possession  of  the  goods.  The  bill 
of  lading  was  never  assigned  l)y  him  to  plaintiffs  in  error.  It 
eaniiot  he  douhted,  under  the  facts  which  appear  in  the  record, 
tliat  Branan  Brothers  ])urchased  the  goods  in  good  faith  from 
Cunningham,  the  consignee,  but  it  caimot  be  insisted  that  by 
puch  purchase  they  obtained  any  better  title  than  Cunningham, 
the  consignee,  had  when  the  goods  were  delivered  to  the  carrier 
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in  Danville,  Virginia.  The  legal  effect  of  such  delivery  was  to 
vest  the  title  in  Cunningham,  and  it  so  remained,  but  the  title 
which  he  held  was  subject  to  the  right  of  the  vendor  to  stop 
the  goods  before  actual  delivery.  He  could  convey  to  the  pur- 
chaser from  him  no  more  than  he  had;  and  therefore  Branan 
Brothers,  taking  Cunningham's  title,  took  the  tobacco  Bubject 
to  the  right  of  the  vendor  to  stop  it  so  long  as  it  remained  in 
the  hands  of  the  carrier:  Holbrook  v,  Vose,  6  Bosw.  76.  If  it 
be  said  that  the  goods  were  not  in  the  hands  of  the  carrier  for 
delivery  to  the  consignee,  the  reply  is,  that  as  long  as  the  com- 
pany in  any  capacity,  except  as  agent  of  the  consignee  has  con- 
trol of  the  goods,  whether  carrier  or  warehouseman,  the  ven- 
dor's right  is  not  terminated;  for  as  long  as  anything  remains 
to  be  done  in  order  to  complete  a  delivery  to  the  consignee,  that 
long  the  right  of  stoppage  in  transitu  endures:  4  Elliott,  E. 
8395,  and  note  3,  making  reference  to  a  large  number  of  ad- 
judicated cases.  There  had  been  no  actual  delivery  of  the 
goods  either  to  the  consignee  or  Branan  Brothers.  Under 
the  authority  of  Macon  etc.  R.  R.  v.  Meador,  65  Ga.  705,  the 
delivery  to  the  latter  was  constructive,  not  actual.  Without 
actual  delivery  or  the  legal  symbol  of  it,  the  purchaser  could 
not  defeat  the  right.  Subject  to  this  right,  the  purchaser 
changed  the  destination,  to  which  change  the  carrier  assented, 
but  while  in  its  hands  as  carrier,  before  the  goods  had  been 
started  to  their  new  destination,  the  right  to  stop  was  exercised; 
and  so  long  as  they  remained  in  the  possession  of  the  carrier 
and  it  had  control  over  them,  the  right  existed  in  the  original 
vendor  as  against  the  consignee  who  had  never  had  them,  and 
a  purchaser  from  them  who  bought  subject  to  the  right.  In 
our  judgment,  the  court  committed  no  error  in  the  charge  of 
which  "^^  complaint  was  made.  The  verdict  is  in  accordance 
with  the  law  and  evidence,  and  the  court  committed  no  error  in 
overruling  the  motion  for  a  new  trial 
Judgment  affirmed. 

All  the  justices  concurring. 


SALES.— STOPPAGE  IN  TRANSITU  Is  the  right  of  the  seller 
to  reassume  the  possession  of  goods  not  paid  for,  while  on  their 
way  to  the  purchaser,  in  case  of  his  insolvency  before  he  has  ac- 
onired  the  actual  possession  of  them:  Kingman  v.  Denison.  84 
Mi^h.  G08.  22  Am.  St.  Rep.  711;  Diem  v.  Koblitz.  49  Ohio  St.  41.  34 
Am.  St.  Rep.  f)Sl.  It  is  a  riclit  favored  by  tlie  law:  Tufts  v.  Syl- 
vester. 70  Me.  213.  1  Am.  St.  Rep.  303:  and  is  not  terminated  until 
the  srood?:  are  delivered,  actually  or  constructively,  to  the  con- 
picrnce  or  his  agent:  Jeffris  v.  Fitchburg  R.  R.  Ck)..  93  Wis.  250,  57 
Am.  St.  Rep.  919. 
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Davis  v.  Comer. 

[108  GK0E9IA,  117.] 

JUDICIAL  SALE— DORMANT  EXECUTIONS.— A  sale  by  a 

sheriff  under  a  dormant  fieri  facias  is  absolutely  void,  and  the  failure 
of  the  defendant  to  appear  at  such  sale  after  notice  does  not  estop^ 
him  from  maliing  a  subsequent  attack  on  the  validity  of  the  sale, 
vwhen  he  is  sought  to  be  dispossessed  by  one  who  claims  title  under 
•the  deed  made  by  the  sheriff. 

J.  B.  Geiger,  for  the  plaintiff  in  error. 

Wooten  &  Wooten,  for  the  defendants  in  error. 

**''  LEWIS,  J.     It  appears  from  the  record  that  McMillan 

&.  Co.  obtained  a  judgment  in  a  justice's  court  against  Thomas 
A.  Davis,  and  that  the  fieri  facias  probably  issued  thereon  in 
1S75.  I'his  fieri  facias  was  levied  on  the  property  in  dispute^ 
as  the  property  of  the  defendant,  Thomas  A.  Davis,  in  1891, 
and  it  seems  tliat  the  property  was  bid  in  by  McMillan  and  a 
deed  made  by  the  sheriff  to  him  on  the  first  day  of  December^ 
1891.  John  A.  Mc^Milivi  executed  a  mortgage  to  Comer  &  Co., 
the  defendants  in  error  in  this  case,  upon  divers  tracts  of  landj 
including  this  land  wliich  had  been  sold  at  slienlFs  sale  under 
the  execution  against  Davis.  The  mortgage  was  foreclosed,  and 
tiio  fieri  facias  was  levied  upon,  the  property  described  in  the 
mortgnge,  ineki<l;ng  the  premi.-es  in  dispute.  To  this  levy 
Thomas  A.  Davis  and  T.  G.  Giliis  tiled  a  claim.  A  verdict  was 
ren'lored  findiiTfr  tlip  j)rnpcrty  subject,  and  Davis  assigns  *-"'^' 
t-r]-<T  in  his  bill  of  i.-xcrjiti'ms  u])on  the  judgmunt  of  the  court 
ovt'! 'uling  tiie  nioti"!!  for  a  new  trial.  The  claimants  con- 
t.,!!(iiM]  tliat  the  deluird  ;nt  in  the  mortgage  fieri  facias  had  no 
title  to  this  land,  for  the  reason  that  the  shcnirs  sale  under 
;ncri  facias  from  the  justice's  court  was  void,  the  fieri  facias 
being  then  dormant.  On  the  trial  it  appeared  that  the  original 
fieri  i'ucias  had  been  lost,  and  parol  evidence  was  admitted  to 
i-hnw  its  contents  and  to  prove  the  entries  that  had  been  made 
tiercon  by  the  sheriff  or  constable.  The  cTidence  in  behalf  of 
t'lc  ])laintiffs  below  tended  to  establish  their  contention  that  tht- 
.'.vv\  facias  was  kej)t  in  date  by  \'irtue  of  entries  of  nulla  bona 
♦  lit'^-coTi  hv  flip  propor  ofRcer.  Tb^'  wo'T't  of  evidence,  bov,-- 
o\cr.  was  in  favor  of  the  contention  of  the  claimants  that  the 
i'wr'i  facias  was  dornuiTit  at  the  time  of  the  levy.  It  does  not 
apponr  that  the  defendant  in  fieri  facias,  Davis,  was  present  ^^f 
iliis  sab^  under  the  fieri  facias  from  the  justice's  court,  but  it 
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seems  that  he  relied  upon  someone  else  to  represent  his  inter- 
ests ai.d  file  a  claim,  which  was  neglected.  There  was  some 
evidence  that  after  the  sale  the  sheriff  formally  put  him  out  of 
possession;  but  the  evidence  is  uncontradicted  that  he  did  not 
remain  out  fifteen  minutes,  but  continued  in  possession  until 
after  the  time  of  this  levy  of  the  mortgage  fieri  facias. 

1.  Among  the  errors  alleged  in  the  motion  for  a  new  trial 
was  the  ruling  of  the  court  that  the  evidence  adduced  on  the 
trial  made  no  question  of  fact  for  the  jury  to  pass  upon,  but 
only  a  question  of  law;  and  "because  the  court  erred  in  hold- 
ing, after  the  evidence  was  all  in  and  the  case  closed,  that  since 
the  claimant  Davis  interposed  no  defense  to  the  levy  of  the 
justice    court    fieri  facias  which  was  levied  upon  the  land  in 
controversy  on  the   first  day  of    December,  1891,    said    fieri 
facias  being  in  favor  of  J.  A.  McMillan  &  Co.,  and  against 
T.   A.  Davis,  and  from  which  levy  and  sale  made  in  pursu- 
ance thereof  by  the  sheriff  the  title  of  the  defendant  in  fieri 
facias   in  the' case    now   pending    originated,  the    said    Davis 
was  estopped  from  now  setting  up  a  claim  to  the  said  property." 
The  court  accordingly  directed  the  jury  to  render  a  verdict  in 
favor  of  the  plaintiffs  in  fieri  facias,  to  which  exception  is  like- 
wise   taken    in    the   motion.     As    before  seen,  the  issue  as  to 
-whether  the  fieri  facias  was  actually  dormant  *^®  at  the  time 
of  the  levy  was  one  of  fact.     Upon  it  there  was  a  conflict  of 
testimony,  with  ample  evidence  to  sustain  the  claimants'  con- 
tention that  it  was  dormant.     A  sale  by  a  sheriff  under  a  dor- 
mant fieri  facias  is  absolutely  void,  just  as  much  so  as  if  there 
had  been  no  judgment  whatever  against  the  defendant,  and  no 
process  in  existence  authorizing  the  sheriff  to  seize  and  sell  any 
of  his  property.     As  decided  by  this  court  in  the  case  of  Welch 
v.  Butler,  24  Ga.  451,  452:  "The  statute  declares  a  dormant 
judgment  to  be  void  and  of  no  effect.     It,  therefore,  requiring 
no  act  of  the  party  to  avoid  it,  falls  not  within  the  class  of 
voidable  judgments.     All  acts  done  bona  fide  under  a  voidable 
judgment  are  good  until  it  is  set  aside.     But  no  act  is  good 
under  a  void  judgment,  and  even  a  bona  fide  purchaser  can  ac- 
quire no  title  under  it."     If  the  justice's  court  judgment,  tliere- 
fore,  was  dormant  when  this  property  was  levied  upon  by  the 
sheriff,  his  sale  under  such  a  process  was  absolutely  void  as  a 
judicial  sale.     "We  cannot  understand,  under  the  facts  disclosed 
by  this  record,  how  the  judge  reached  the  conclusion  that  the 
defendant  in  fieri  facias  was  estopped  from  afterward  making 
this  attack  upon  the  sale.     Tliere  is  nothing  in    the   record  to 
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show  any  conduct  by  the  defendant  in  fieri  facias  ujjon  which 
the  purchaser  at  the  sale  or  any  other  person  acted  to  his  in- 
jury. The  defendant  was  not  even  present.  He  was  at  the 
time  in  possession  of  the  property,  and  he  did  not  abandon  this 
possession,  even  after  the  sale.  He  had  not  said  or  done  any- 
thing which  could  be  construed  as  an  acquiescence  in  the  sale. 
With  the  same  show  of  reason,  it  might  be  contended  that  a 
party  who  knows  of  a  pending  suit  against  him  will  be  bound 
by  a  judgment  rendered  therein,  though  he  has  never  been 
served  with  process  and  has  never  acknowledged  service  or  ap- 
peared and  pleaded  to  the  merits  of  the  action.  Without  such 
service  he  can,  of  course,  treat  the  suit  as  a  mere  nullity;  and 
while  he  may  by  proper  pleading  prevent  the  rendition  of  a 
judgment  against  him,  for  want  of  service,  yet  if  he  chooses 
not  to  adopt  this  remedy,  he  will  lose  none  of  his  rights  thereby. 
The  same  principle  is  applicable  to  the  case  at  bar.  While  the 
defendant  in  fieri  facias  might  have  prevented  the  sale  by  a 
proper  plea,  ^^^  yet  he  lost  none  of  his  rights  by  his  silence, 
and  could  not,  simply  on  account  of  a  failure  to  act  before  the 
sale,  be  estopped  from  attacking  such  sale  as  absolutely  void 
whenever  its  validity  was  insisted  upon  as  a  reason  for  interfer- 
ing with  his  right  to  the  possession  of  the  property:  McLennan 
V.  Graham,  106  Ga.  211.  There  was  manifest  error,  therefore, 
in  excluding  from  the  jury  the  controlling  issue  of  fact  with 
reference  to  the  dormancy  of  the  justice's  court  judgment  in 
question.  The  entry  of  levy  upon  this  property,  made  upon 
the  mortgage  fieri  facias,  failing  to  show  that  the  land  in  dis- 
pute was  in  the  possession  of  the  defendant  in  that  mortgage 
fieri  facias,  the  burden  of  proof  was  upon  the  plaintifi's.  If  they 
had  failed  to  show  any  title  in  the  defendant,  then  their  case 
must  necessarily  have  failed,  whether  the  claimants  showed  any 
title  or  not.  The  plaintiffs  sought  to  show  this  title  by  a  pur- 
chase at  sheriff's  sale,  made  by  the  defendant  in  the  mortgage 
fieri  facias,  against  whom  the  plaintiffs  in  this  case  were  pro- 
ceeding. If  the  claimants  had  succeeded  in  showing  that  the 
sheriff's  sale  was  void,  then,  under  the  facts  in  this  case,  there 
^\ould  have  been  no  necessity  for  them  to  go  further  and  show 
title  in  themselves.  Even,  th^.TLifore.  if  there  is  anything  in 
the  ]>oint,  made  in  the  arirviinent  by  counsel  for  defendants  in 
error,  that  when  two  joint  claimants  file  a  claim  to  land  they 
ca>:nnt  rocovor  by  simply  6ho^^^ng  title  in  one  and  rot  in  hoth, 
it  has  no  relevant  to  tlie  facts  in  this  case;  for  that  is  a  ques- 
tion which  could  not  arisp  until  the  case  reached  a  point  wliere 
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the  claimants  were  called  upon  to  show  their  title  to  the  prop- 
erty or  an  interest  therein  paramount  to  that  of  the  defendant 
in  fieri  facias.  The  single  question  to  try  in  this  case  is 
whether  or  not  the  judgment  upon  which  the  justice's  court 
fieri  facias  issued  was  dormant  at  the  time  of  the  levj'  upon  the 
property  in  dispute.  If  dormant,  the  burden  of  proof  being 
upon  the  plaintiffs  in  fieri  facias  to  show  title  in  the  defendant, 
a  verdict  finding  the  property  not  subject  is  demanded. 
Judgment  reversed. 

All  the  justices  concurring. 


EXECUTIONS— DORMANT  JUDGMENTS.— A  levy  under  an  ex- 
ecution on  a  judgment  more  than  five  years  old,  without  the  issue 
of  a  .scire  facias  tliereon,  is  irregular  merely  and  not  void:  Sherrard 
V.  Johnston,  193  Pa.  St.  166,  74  Am.  St.  Rep.  680,  and  note. 


CosNAHAN  V.  Johnston. 

[108  Georgia,  235  ] 

RES  JUDICATA-ESTOPPEL  TO  ASSERT  CLAIM  OP 
HOMESTEAD  AGAINST  PURCHASER.— Where  after  the  fore- 
closure of  a  mortgage  and  upon  the  levy  of  a  mortgage  fieri  facias 
the  defendant  files  a  claim  that  the  land  has  been  set  apart  to  him 
as  a  homestead,  and  a  verdict  against  such  claim  is  rendered  and  the 
property  adjudged  subject  to  execution,  the  defendant  is  concluded 
by  sucli  judgment  from  asserting  any  further  homestead  claim, 
and  a  purchaser  of  the  land  at  sheriffs  sale  acquires  a  good  title 
as  against  any  homestead  rights  of  the  defendant. 

F.  W.  Capers  and  W.  T.  Davidson,  for  the  plaintiff. 

J.  R.  Lamar,  for  the  defendant. 

— ♦>  SniAIOXS,  C.  J.  It  appears  from  the  record  in  this 
ca?e  that  Cosnahan,  in  1878,  had  a  homestead  act  apart  to  him 
a?  the  head  of  a  family,  for  his  wife  and  minor  children,  in  cer- 
tain lands  in  Burke  county.  The  homestead  papers  appear 
never  to  have  been  recorded,  and  to  have  been  lost.  In  1883 
Cosnahan  executed  to  C.  A.  Rowland  a  note  secured  by  a  mort- 
gage on  this  tract  of  land.  The  mortgagee  transferred  the 
note  and  mortgace,  before  due,  to  R.  C.  Rowland,  administrator, 
who  foreclosed  the  mort,_'-age  on  the  land.  Execution  was  is- 
sued, and  it  was  levied  by  the  sheriff.  Cosnahan,  as  head  of 
a  family,  filed  a  claim  in  which  he  set  up  that  the  land  had 
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been  set  apart  to  him  as  a  homestead  prior  to  the  execution  of 
the  mortgage^,  and  was,  therefore,  not  subject  to  levy  and  sale. 
It  seems  from  the  record  that  Cosnahan  established  the  lost 
"homestead  palmers,"  pending  the  trial  of  this  claim  case,  but 
had  not  given  to  the  plaintiff  in  fieri  facias  any  notice  of  his 
motion  to  establish  tlie  papers.  On  the  trial  of  the  claim  case, 
the  jury  returned  a  verdict  finding  the  land  subject,  and  the 
execution,  by  a  judgment  of  the  court,  was  ordered  to  proceed. 
Cosnahan  made  a  motion  for  a  new  trial,  which  was  overruled. 
He  excepted,  and  brought  the  case  to  this  court,  where  the 
jvi figment  was  affirmed,  the  court  holding  that  the  establish- 
ment of  the  lost  papers  was  not  binding  upon  the  plaintiff  in 
execution,  as  no  notice  was  given  him  of  the  motion  to  estab- 
lish, the  latter  being  made  pending  the  claim  case:  See  Cos- 
nahan V.  Rowland,  99  Ga.  285.  The  land  was  sold  under  the 
fieri  facias,  and  purchased  by  Johnston,  the  defendant  in  error 
here.  ''^''"  Subsequently,  Cosnahan  moved  in  the  court  of  ordi- 
nary to  re-establish  the  '^homestead  papers,"  and  gave  notice 
of  his  motion  to  C.  A.  Rowland,  the  original  holder  of  the  note 
and  mortgage,  and  also  claims  to  have  served  R.  C.  Rowland, 
who  was  a  nonresident,  by  lea"\dng  a  copy  of  the  motion  at  the 
house  of  Johnston,  who  had  represented  him  as  his  attorney  in 
the  claim  case.  The  ordinary  granted  the  motion  to  re-estab- 
lish; whereupon  Cosnahan  brought  an  action  of  ejectment 
against  Johnston  to  recover  the  land.  Johnston  in  defense 
fded  a  pica  of  res  judicata,  and  certain  pleas  to  the  merits  of 
the  cause.  After  hearing  the  evidence  and  argument,  the  court 
directed  a  verdict  for  the  defendant. 

There  were  various  exceptions  taken  in  the  record  to  the  nd- 
mission  and  exclusion  of  evidence,  but  the  view  we  take  of  the 
case  reriders  it  unnecessary  to  pass  upon  them.  Cosnahan  had 
in  the  claim  case  litigated  with  the  mortgage  creditor  the  iden- 
tical question  he  now  makes,  and  it  was  then  decided  that  the 
land  was  subject  to  the  mortgage  fieri  facias.  The  judgment 
of  the  court  in  the  claim  case  was  excepted  to  by  Cosnahan  and 
brought  to  this  court,  where  it  was  affirmed.  The  land  was 
sold  under  the  judgment  and  purchased  by  Johnston.  When 
the  land  was  first  levied  upon  by  virtue  of  the  mortgage  fieri 
facias,  Cosnahan  was  not  compelled  to  file  a  claim  as  the  head 
of  a  family  to  protect  his  homestead  rights;  but  inasmuch  as  he 
did  so  and  the  title  to  the  property  was  adjudicated  to  be  in  him 
as  an  individual  and  ihorefore  sul)jcct  to  the  mortgage  lion  as 
against  his  chiim  of  homestead,  he  is  estopped  to  again  litigate 
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the  same  question  in  this  action  of  ejectment.  The  court  be- 
low decided  that  the  homestead  claims  were  not  good  as  against 
the  lien  of  the  mortgage,  and  that  decision  was  affirmed  by 
this  court.  It  was  Cosnahan's  fault  that  in  the  establishment 
of  the  homestead  papers  he  failed  to  give  proper  notice.  He 
cannot  now,  in  our  opinion,  go  through  the  form  of  re-estab- 
lishing the  papers  and  litigate  the  same  question  with  the  pur- 
chaser at  the  sheriff's  sale.  He  is  concluded  by  the  judgment 
on  every  issue  which  he  made  or  could  have  made  in  the  claim 
case.  Judgments  are  conclusive  between  parties  and  their 
privies.  In  the  case  of  Rival  v.  Gallagher,  52  Ga.  630,  in  dis- 
cussing ^^^  the  conclusiveness  of  judgments  in  a  case  where  a 
mortgage  had  been  foreclosed,  a  claim  filed,  and  the  property 
found  subject,  and  purchased  at  the  sheriff's  sale  by  a  third 
party,  McCay,  J.,  said:  "The  purchaser  stands  as  a  privy  to  the 
plaintiff  in  execution,  and  has  bought  his  rights.'*  Johnston, 
being  under  this  decision  a  privy  of  Rowland,  the  plaintiff  in 
execution,  could  treat  the  former  judgment  between  Rowland 
and  Cosnahan  as  an  estoppel  against  the  latter  as  head  of  the 
family:  See,  also,  Webster  v.  Dundee  Co.,  93  Ga.  278;  Winship 
V.  Phillips,  54  Ga.  237;  Dickerson  v.  Powell,  21  Ga.  143;  Rus- 
sell V.  Slayton,  17  Ga.  277.  If  this  were  not  so,  the  adjudica- 
tion of  a  claim  case  would  be  entirely  nugatory.  The  plaintiff 
in  fieri  facias  might  levy  upon  property  as  that  of  the  defend- 
ant, a  claim  be  interposed  by  a  third  party,  and  the  property 
found  subject  and  sold  to  a  bona  fide  purchaser;  and  the  claim- 
ant, granting  as  sound  the  contentions  of  the  plaintiff  in  error 
in  the  present  case,  could  then  bring  suit  against  the  purchaser 
and  recover  under  the  same  title  which  he  had  sought  to  set 
up  in  the  claim  case.  The  title  obtained  by  a  purchaser  at  a 
sheriff's  sale  in  cases  where  there  had  been  a  claim  filed  would 
amount  to  no  more  than  where  no  such  claim  had  been  filed. 
We  think  it  clear  that  in  a  case  like  the  one  now  under  consid- 
eration the  judgment  rendered  in  the  claim  case  is  conclusive, 
and  binds  the  claimant  as  against  the  purchaser  at  the  sheriff's 
sale  under  the  execution. 
Judgment  affirmed. 

All  the  justices  concurring. 


RES  .TUDICATA— HOMESTEAD.— After  a  Judgment  of  fore- 
closure acrainst  a  huslmnd.  he  cannot.  In  defense  of  an  action  by 
the  purchaser  under  such  foreclosure,  assert  that  the  property  was 
a  homestead  when  the  former  judirment  was  entered:  Dodd  v.  Scott, 
61  Iowa,  :nO.  2.1  Am.  St.  Rep.  492.  See.  too,  Traders'  Nat.  Bank  v. 
Scliorr.  2'i  Wa<h.  1,  72  Am.  St.  Rep.  17. 
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G^EORGTA    Railroad   &    Banking  Co.  v.  Hopkins. 

[108  Georgia,  324.] 

I^AILROADS  — LIABILITY  P^OR  ASSAULT  OF  EM- 
PLOYE.—Where  a  person  who  Is  permitted  to  remain  In  a  depot 
at  a  time  when  passengers  are  not  usually  allowed  there  leaves  it, 
and  is  later  discovered  in  a  car  by  the  night  -watchman  in  an  act  of 
gross  immorality,  and  upou  being  compelled  to  come  out  of  the  car 
curses  and  abuses  tlie  watchman  and  finally  assaults  him,  and  the 
watchman  stril^es  him  on  the  head,  the  railroad  company  is  not 
liable  for  the  assault  made  by  the  watchman,  whether  dispropor- 
tioned  to  the  insult  or  not. 

Joseph  B.  and  Bryan  Gumming,  for  the  plaintiff  in  error. 

T.  L.  Reese,  for  the  defendant  in  error. 

^-^  COBB,  J.  Hopkins  sued  the  railroad  company,  aHeging- 
that,  while  waiting  at  a  station  on  the  line  of  road  of  the  de- 
fendant, he  was  assaulted  and  heaten  hy  the  night  watchman^ 
an  employe  of  the  defendant,  and  thereby  sustained  damages. 
Upon  the  trial  it  appeared  from  the  testimony  introduced  by 
the  plaintiff  that  he  and  others  had  repaired  to  the  depot  of  the 
defendant  to  await  the  arrival  of  a  train  upon  which  they  in- 
tended to  take  passage;  that  while  in  the  waiting-room  the  night 
walchman  came  in,  and  in  the  presence  of  the  females  therein 
used  profane  and  obscene  language,  and,  upon  plaintiff  remon- 
strating with  him,  he  turned  and  cursed  plaintiff  and  struck 
him  several  licks  on  the  head  and  shoulder  with  a  pistol  which 
he  had  in  his  hands,  the  plaintiff  not  having  given  any  prov- 
ocation either  for  the  words  used  or  the  assault  made.  The: 
'^'^^  injuries  inflicted  were  painful  to  the  plaintiff,  and  he  suf- 
fered therefrom  for  several  months,  and  was  still  suffering  from 
the  effects  of  the  assault.  The  testimony  introduced  by  the 
defendant  was,  in  effect,  that  the  party  to  which  the  plaintiff 
belonged  came  to  the  depot  some  time  before  the  arrival  of  the 
train,  and  at  a  time  when  the  train  was  not  due  and  when  the 
waiting-room  was  not  open  for  passengers;  that  they  asked  per- 
mission to  stay  in  the  depot  until  the  train  came;  that  the  night 
watchman  told  them  that  he  did  not  have  any  coal  to  heat  the 
room  and  that  he  did  not  allow  a  crowd  to  stay  about  the  depot 
that  long  in  the  niglit.  Ujjon  the  statement  being  made  that 
some  of  them  had  no  place  to  stay,  the  night  watchman  agreed 
to  open  the  room  if  they  could  stay  in  there  without  fire.  After 
they  were  thus  permitted  to  go  in,  it  was  so  cold  that  the  night 
watchman  divided  witli  thcin  the  coal  which  liad  been  givent 
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Idm  for  use  durino;  the  night,  and  directed  them  to  stay  in  the 
room  and  not  to  go  about  the  cotton  or  cars.  There  were  sev- 
eral cars  at  the  depot,  some  loaded  and  others  empty.  Plain- 
tiff and  his  party  were  cautioned  not  to  go  among  the  cars  and 
cotton,  on  account  of  danger  of  fire  from  cigarettes  and  cigars. 
The  night  watchman,  while  making  his  rounds  during  the 
night,  had  his  attention  directed  to  some  one  in  a  car  which  was 
open,  and  upon  going  in  with  his  lantern  he  discovered  plain- 
tiff and  a  woman  in  the  car  engaged  in  an  act  of  immorality, 
and  another  man  and  woman  in  the  car  engaged  in  a  similar  act 
of  indecency.  Upon  being  compelled  to  come  out,  the  plaintiff 
took  great  offense  at  the  conduct  of  the  watchman  in  thus  dis- 
covering him,  and  commenced  talking,  but  the  night  watch- 
man paid  no  attention  for  the  time  to  his  talking.  The  plain- 
tiff continued  to  talk  after  he  had  returned  to  the  waiting-room, 
and  the  night  watchman,  hearing  him,  asked  him  who  he  was 
talking  about,  and  received  the  answer,  "I  am  talking  about 
you."  He  had  been  cursing  and  abusing  the  night  watchman 
and  was  sitting  on  the  seat,  and  the  night  watchman  caught 
him  by  his  coat  sleeve  and  pulled  him  off.  He  then  assaulted 
the  night  watchman,  who  told  him  if  he  did  not  behave  he  must 
get  out  of  the  room.  Further  altercation  ensued  between  them, 
in  which  very  insulting  language  was  used  by  the  plaintiff,  ^'^' 
and  finally,  being  aggravated  by  the  continual  insulting  lan- 
guage of  the  plaintiff,  the  night  watchman  struck  him  on  the 
head  with  his  fist,  but  did  not  hit  him  with  a  pistol.  He  pulled 
out  a  pistol  and  told  him  that  he  had  a  good  mind  to  shoot  him, 
hut  he  struck  him  with  his  fist  only.  The  jury  returned  a  ver- 
dict for  the  plaintiff;  and  the  defendant's  motion  for  a  new  trial 
being  overruled,  it  excepted. 

The  only  ground  in  the  motion  for  a  new  trial  which  is  in- 
sisted upon  here  is,  that  the  court,  after  charging  the  following 
request:  "If  you  believe  that  the  plaintiff  was  guilty  of  immoral 
conduct  in  his  acts  in  the  depot  of  the  defendant,  and  that  as 
a  result  of  the  discovery  of  such  conduct  words  followed  be- 
tween the  plaintiff  and  the  watchman,  and  that  the  plaintiff 
■used  insulting  and  opprobrious  language  to  the  watchman  which 
naturally  enough  resulted  in  a  difficulty,  the  company  should 
not  be  held  responsible  for  alleged  assault  by  the  watchman," 
ndded:  "That  I  give  you  in  charge  in  this  connection,  or  with 
this  added  to  it:  that  the  assault  by  the  watchman  must  not 
be  disproportioned  to  the  insult  offered;  it  being  still  left  a 
<5uestion  of  fact  for  you  to  determine  whether  the  batter}'  was 
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disproportioEed  to  the  insult."  Tlie  request  should  have  been 
given  without  the  qualification.  City  Electric  Ry.  Co.  v.  Shrop- 
shire, 101  Ga.  33,  and  cases  cited,  establish  the  proposition,  that 
where  a  person  is  injured  under  such  circumstances  as  the  testi- 
mony of  the  defendant  in  the  present  case  shows  the  plaintil! 
to  have  been  injured,  he  is  to  be  regarded  as  having  forfeited 
his  right  to  immunity  from  unnecessary  violence  by  inviting  the 
servant  of  the  company  to  disregard  and  abandon  his  official* 
duty  and  enter  into  a  personal  encounter  on  his  own  account; 
and  upon  his  own  responsibility;  and  when  the  conduct  of  the 
plaintiff  is  such  as  to  thus  relieve  the  company  from  liability 
on  account  of  the  assault  committed  by  its  servant  upon  the 
plaintiff,  it  is  immaterial,  so  far  as  the  question  of  the  liability 
of  the  company  is  concerned,  whether  the  battery  was  dispro- 
portioned  to  the  insult  or  not.  Such  being  the  law,  it  was 
erroneous  for  the  judge  to  qualify  the  request  in  the  language 
above  quoted.  The  defendant  was  entitled  to  have  the  evidence 
introduced  by  it  passed  upon  by  the  jury  in  the  ^^'^  light  of 
the  law  embodied  in  the  request,  and  the  error  committed  in 
qualifying  it  in  the  manner  stated  was  of  such  a  character  as 
to  require  the  granting  of  a  new  trial.  Even  if,  under  the  facts 
of  the  present  case,  the  plaintiff  could  be  considered  a  passenger 
and  entitled  to  the  rights  of  one  sustaining  that  relation  to  the 
defendant,  if  the  jury  believed  the  testimony  introduced  for  the 
defendant,  there  would  be  no  lia.bility  on  its  part  for  the  as- 
sault committed  by  the  night  watchman. 
Judgment  reversed. 

All  the  justices  concurring. 


RAILROADS— ASSAULT  BY  EMPLOYfe.— If  a  passenger  on  a 
railroad  applies  to  the  batr^aire-master  to  have  his  trunk  checked. 
and.  the  checking  not  being  done  promptly,  uses  threatening  and 
allusive  language,  whereupon  the  baggage-master  strikes  him,  tlie 
i-ailroad  company  is  not  liable  for  the  assault:  Little  Miami  R.  R. 
Co.  V.  Wetmore.  19  Ohio  St.  110,  2  Am.  Rop.  373.  See.  too.  "Balti- 
more etc.  R.  R.  Co.  V.  Bargcr,  80  Md.  23,  45  Am.  St  Eep.  319,  and 
note. 
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HiLLSINQER  V.  GeORQIA   RaTLROAD  BaNK. 

[liw  Georgia,  357.] 

BANKS.-A  CERTIFICATE  OF  DEPOSIT  Issued  by  a  bank, 
payable  to  the  order  of  the  depositor  "on  return  of  this  certificate 
properly  indorsed,"  is  not  due  immediately,  but  only  upon  presenta- 
tion thereof  at  the  bank  with  a  demand  for  payment. 

Garnishment  against  the  Georgia  Railroad  Bank.  After  the 
service  of  garnishment,  but  before  answering,  the  certificate  of 
deposit  recited  in  the  opinion  was  indorsed  and  transferred  for 
value  to  third  persons,  to  whom  the  bank  paid  it.  The  bank 
answered,  denying  it  owed  anything.  Judgment  was  rendered 
against  the  garnishee. 

F.  W.  Capers,  for  the  plaintiff. 

Bryan  Gumming,  for  the  defendant. 

»***  LUMPKIN,  P.  J.  This  case  turns  upon  the  determina- 
tion of  a  single  question,  viz.,  whether  or  not  a  certificate  of 
deposit  issued  by  a  bank,  in  the  form  below  given,  is  due  im- 
mediately or  only  upon  presentation  thereof  at  the  bank  with  a 
demand  for  pajrment:  "Georgia  Railroad  Bank.  No.  3U13. 
Augusta,  Ga.,  April  19th,  1898.  Amt  Anderson  has  deposited 
in  this  Bank  Forty  00 1 100  Dollars,  payable  to  the  order  of 
himself  on  return  of  this  certificate  properly  indorsed.  Not 
subject  to  draft.  [Signed]  C.  G.  Goodrich,  Cashier."  The  real 
inquiry  is:  "What  construction  should  be  placed  upon  the  words, 
"on  return  of  this  certificate  properly  indorsed"?  "We  think 
their  plain  meaning  is,  that  the  paper  itself  must  be  brought 
back  to  the  bank  and  a  demand  made  for  the  money;  and  we 
know  this  view  concurs  with  the  common  course  of  business  in 
such  matters.  It  is  not  contemplated,  when  a  depositor  places 
money  in  a  bank  and  takes  a  certificate  of  this  character,  that 
the  officials  of  the  bank  are  to  seek  him  out  and  make  pay- 
ment to  him,  but  that  he,  or  his  indorsee,  when  payment  is 
desired,  will  bring  the  certificate  to  the  bank  and  ask  for  the 
'"^^  money.  In  this  connection,  see  1  Morse  on  Banks  and 
Banking,  sec.  301.  Our  own  case  of  Lynch  v.  Goldsmith.  64  Ga. 
42,  is  not  in  conflict  with  what  is  here  ruled.  There,  the  cer- 
tificate was  payable  with  interest  "on  call."  and  the  court  held 
it  was,  "in  effect,  a  necrotiable  promissory  note,  payable  gener- 
ally on  demand  and  due  immedintely."  This  conolnsinn  was 
doubtless  reached  upon  the  idea  that  the  words  "on  call"  were 
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the  exact  equivalent  of  the  words  "on  demand."  It  seems,  how- 
ever, that  Bleckley,  J.,  by  whom  the  opinion  in  that  case  was 
delivered,  was  not  entirely  satisfied  as  to  the  correctness  of  the 
judgment;  for,  on  pages  50,  51,  he  said:  "Having  spoken  thus 
far  for  the  court,  candor  obliges  me  to  add  that  since  the  de- 
cision was  pronounced  the  following  line  of  reflection  has  oc- 
curred to  me:  What  is  a  certificate  of  general  deposit  issued  by 
a  bank?  Is  it  not  an  acknowledgnient  of  the  bank  that  it  has 
received  a  loan  of  money  from  the  depositor,  coupled  with  a 
promise  implied,  if  none  be  expressed,  that  it  will  repay  the 
loan  at  the  bank  upon  actual  demand  or  call,  if  no  particular 
time  or  place  be  specified?  Does  not  the  known  course  of  busi- 
ness require  this  construction,  and  does  not  the  nature  of  the 
transaction  suggest  it?  If  these  questions  be  answered  in  the 
atTirmative,  there  is  no  dishonor  of  the  certificate  until  after 
actual  demand  at  the  bank,  and  consequently  not  until  after 
such  demand  is  the  paper  overdue."  The  language  just  quoted 
is  peculiarly  pertinent  to  the  question  now  before  us;  and, 
moreover,  the  distinction  between  that  case  and  the  present  one 
is  clear  and  well  marked.  The  requirement  in  the  certificate 
for  its  "return"  means  something  more  than  is  indicated  by 
the  words  "on  call."  A  call  for  payment  could  be  made  by  a 
written  notice  sent  to  the  bank,  or  otherwise,  in  which  event  it 
might  be  incuml^^nt  upon  the  bank  to  seek  out  the  creditor  and 
pay  him  his  money.  But  if  he  must  return  the  certificate  as 
a  condition  precedent  to  his  right  to  demand  payment  thereof, 
it  seems  to  follow  inevitably  that  the  instrument  is  not  to  be 
considered  due  until,  in  compliance  with  this  essential  prereq- 
uisite, the  paper  is  actually  returned  and  pajinent  requested 
over  the  bank's  counter.  If  the  foregoing  be  sound  reasoning, 
it  is  evident  that  the  cases  of  Morrison  v.  Morrison,  102  Ga.  170, 
"'""  and  Hotel  Lanier  Co.  v.  Johnson,  103  Ga.  604,  are  in  no 
way  applicable  to  the  case  in  hand.  In  them  this  court  was 
dealing  with  ordinary  promissory  notes  payable  generally  "after 
date,"  and  applied  to  them  the  rule  which  governs  instruments 
of  that  character  when  made  payable  "on  demand." 
Judgment  affirmed. 

All  the  justices  concurring. 


Certificates  of  Deposit.* 

Drflnitinn.—"A  certificate  of  deposit  is  ordinarily  defined  to  be  a 
written  aclvnowledgiiient  by  a  bank  or  banker  of  the  receipt  of  a 
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sum  of  money  on  deposit,  which  the  bank  or  banker  promises  to 
pay  to  the  depositor,  to  the  order  of  the  depositor,  or  to  some  otlier 
person  or  to  his  order":  First  Nat  Bank  v.  Greenville  Nat.  Banli, 
84  Tex.  40.  To  give  a  certificate  the  character  of  a  certificate  of 
deposit^  the  deposit  must  be  one  of  money,  and  the  relation  estab- 
lished is  that  of  debtor  and  creditor:  First  Nat  Bank  v.  Greenville 
Nat.  Bank,  84  Tex.  40.  And  this  relation  of  debtor  and  creditor  is 
not  changed  by  the  bank's  promise  to  place  the  money  in  a  separate 
package,  which  it  fails  to  do.  The  deposit  by  reason  of  such  prom- 
ise, is  not  held  in  trust,  but  becomes  the  property  of  the  bank,  and 
the  relation  of  debtor  and  creditor  is  still  maintained:  Bayor  v. 
American  etc.  Bank,  157  111.  62.  The  words  "promise  to  pay"  are 
not  essential  in  the  certificate,  the  law  implying  a  promise  to  repay 
when  the  fact  of  deposit  is  established:  First  Nat  Bank  v.  Green- 
ville Nat  Bank,  84  Tex.  40.  While  money  for  which  a  certificate 
of  deposit  is  given  by  a  bank  is,  In  legal  effect.  In  the  nature  of  a 
loan  (Leaphart  v.  Commercial  Bank,  45  S.  G.  563,  55  Am.  St  Rep. 
800),  yet  it  Is  not  a  borrowing  of  money  in  the  ordinary  sense  of 
the  term,  but  a  real  deposit  as  distinguished  from  a  loan,  within  the 
meaning  of  those  statutes  which  prohibit  an  Insolvent  bank  from 
receiving  deposits:  State  v.  Shove,  96  Wis.  1.  Time  deposits  which 
draw  interest  and  are  not  subject  to  withdrawal  by  checks  are  of 
the  same  character  as  ordinary  deposits:  Leaphart  v.  Commercial 
Bank,  45  S.  C.  563.  55  Am.  St  Rep.  800. 

Potccr  of  Banks  to  Issue.— Aa  will  be  seen  later,  certificates  of  de- 
posit are  in  the  nature  of  promissory  notes,  and,  in  the  absence  of 
express  statutory  prohibition,  there  can  be  no  question  that  banks 
have  the  power  to  give  negotiable  notes  and  bills.  This  is  neces- 
sarily implied  from  their  power  to  contract  debts  in  the  regular 
course  of  their  business:  Rockwell  v.  Elkhom  Bank,  13  "Wis.  653. 
Banks,  therefore,  have  the  power  generally  to  issue  certificates  of 
deposit  The  question  of  the  authority  of  a  bank  to  issue  certifi- 
cates of  deposit  has  generally  arisen  under  a  statute  limiting  the 
power  of  a  bank  to  issue  notes  and  bills  and  put  them  in  circulation 
as  money.  It  has  been  claimed  that  such  certificates  being  nego- 
tiable, a  bank  could  increase  the  amount  of  the  notes  and  bills 
which  it  Issued  and  which  could  be  used  as  money,  in  violation  of 
the  statute,  and  that  such  certificates  came  within  the  general 
scope  and  purpose  of  the  statute.  It  Is  settled,  however,  that  cer- 
tificates of  deposit  are  not  intended  to  circulate  as  money.  They 
are  not  issued  for  that  purpose,  and  are  not  within  the  prohibition 
of  these  statutes:  Curtis  ▼.  Leavltt,  15  N.  Y.  9;  Barnes  v.  Ontario 
Bank,  19  X.  Y.  152.  There  are  earlier  decisions  opposed  to  this: 
Hazleton  Coal  Co.  v.  Megargel,  4  Pa.  St  324.  The  United  States 
statutes  forbid  national  banks  to  issue  any  other  notes  to  circulate 
as  money  than  such  as  are  authorized  by  their  provisions,  and  it 
was  contended  that  certificates  of  deposit  were  within  such  prohi- 
bition.    In  rejecting  this  view  the  court,  in  the  case  of  Hunt  Ap- 
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ptllant,  141  Mass.  515,  said:  "If  the  United  States  Revised  Statutes 
forbade  the  issue  of  any  other  notes  whatever  than  such  as  we^e 
therein  authorized,  it  would  be  dithcult  to  hold  this  certifi- 
cate to  be  legal:  Miller  v.  Austen,  13  How.  218.  But  assum- 
ing it  [the  certificate  of  deposit]  might  fall  within  the  gen- 
eral designation  of  a  note,  it  cannot  be  considered  as  a  note 
intended  to  circulate  as  money,  within  the  meaning  of  the  statute. 
It  requires  to  be  indorsed.  It  was  understood  not  to  be  payable 
till  a  certain  future  date.  It  is  not  in  a  sum  adapted  for  general 
circulation  as  money.  The  form  of  the  instrument,  and  the  inci- 
dents above  mentioned,  show  that  it  was  not  intended  to  circulate 
as  money  between  individuals,  and  between  government  and  indi- 
viduals, for  the  ordinary  purposes  of  society This  method  of 

doiniT  business  is  not  illegal  or  novel.  If  Congress  had  intended  to 
prohibit  the  issue  of  certificates  of  deposit  altogether,  or  of  certifi- 
cates payable  on  time  or  witli  interest,  it  would  probably  have  said 
6o  in  plain  terms.  The  statute  was  passed  In  view  of  known  meth- 
uds  of  doing  business."  The  same  construction  was  given  the  stat- 
ure lu  Kiddle  V.  First  Nat.  Bank,  27  Fed.  Rep.  503,  where  it  was 
Kaid:  "That  the  instruments  sued  on  are  post-notes,  within  the  pro- 
hibition of  section  51S3  of  the  Revised  Statutes,  is  a  proposition  to 
which  I  cannot  assent.  They  are  mere  certificates  of  deposit,  of 
the  usual  form,  issued  in  the  ordinary  course  of  banking  business, 
and  are  not  designed  or  adapted  to  circulate  as  money."  Even 
where  a  bank  has  filed  a  certificate  of  a  desire  to  witlidraw  its  lulls 
from  circulation,  and  is  in  consequence  prohibited  from  doing  bank- 
ing business,  it  is  nevertheless  liable  on  a  certificate  of  de- 
posit to  an  innocent  depositor,  who  has  no  notice  of  the  want  of 
poAv.u-  m  tlie  Ijaiik  to  issut-  such  a  certificate:  Northern  Bank  of 
Illinois  V.  Zt'pp.  2S  111.  ISO.  The  geiu-ral  right  of  a  banking  corpora- 
tion uri;anizijd  under  general  laws  to  issue  interest  bearing  time 
tertifli'ates  of  deposit  was  reasoned  out  in  the  following  wa>  in 
111'  lei.vnt  case  of  Francois  v.  Lewis,  68  Minn.  409:  "Our  state  banks 
are  oxpi-essly  autliorizod.  and  have  the  power,  among  other  matters, 
to  carry  on  the  business  of  Ijaulciug,  to  receive  deposits,  and  to  ex- 
(MCi-e  all  tlie  usual  and  incidcntjil  powere  and  privileges  belonging 
or  i)ert;iining  to  such  business.  Their  right  to  pay  interest  on  de- 
pusiis  is  expressly  recogniaed  by  the  statute  providing  for  depositing 
in  such  banks  the  pubhc  funds,  and  for  the  pay:;ient  of  Interest 
thereon.  We  have  no  staiute  prohibiting  banks  from  making  time 
certiticatos  of  deposit.     Nor  is  it  forbidden  by  any  sound  principle 

of  ji  :blic  policy There  being,  then,  no  limitation,  express  or 

linplied.  on  the  power  of  banks  to  Issue  such  certificates,  and  the 
ex;i:"*!s  power  liaviiiiz  been  given  to  them  to  receive  deposits,  pay 
Interest  thereon,  and  to  exercise  all  the  usual  and  incidental  powers 
pertaiuinir  to  tlie  lianl^ine  Imsiiiess,  it  must  necessarily  be  implied 
I'l.-it  tliey  iiave  the  power  to  make  an  agreement  as  to  the  terms 
\ipoii   w'licb  such  deposits  will   be  received,  and  to   issue  the  usual 
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evidence  of  such  agreement,  In  the  form  of  a  demand  or  time  cer- 
tificate of  deposit."    Where,  however,  a  statute  expressly  forbids 
the  Issuance  of  any  bill  or  note  not  payable  on  demand,  a  time  cer- 
tificate of  deposit  will  be  void:  Bank  of  Peru  v.  Famsworth,  18  111. 
5<>3;  Leavitt  v.  Palmer,  3  N.  Y.  19,  51  Am.  Dec.  333.     And  while  the 
Issuance  of  a  time  interest  bearing  certificate  of  deposit  may   be 
Illegal,  yet  if  a  banli  has  the  power  to  receive  deposits  on  interest 
It  may  do  so,  and  the  fact  that  a  certificate  has  been  Issued  win  not 
invalidate  the  deposit  transaction:  Pelham  v.  Adams,  17  Barb.  384. 
Nature  of  Instrument — Certificates  a»  Promissory  Notes  and  Their 
'Kegotinhility,  Generally.— A.  certificate  of  deposit  is  not  an  ordinary 
receipt;  in  fact.  It  contains  few  of  the  elements  of  a  receipt.    It 
does  contain  the  elements  of  a  promissory  note,  and  the  almost  uni- 
versal rule  is  that  such  certificates  are  promissory  notes,  to  be  gov- 
erned in  general  by  the  same  rules  that  control  instruments  of  that 
character:  Leaphart  v.  Bank,  45  S.  C.  563,  55  Am.  St  Rep.  800.     A 
promissory  note  is  an  unconditional  promise  to  pay  a  certain  sum 
of  money    absolutely,  and    these    essential    elements,  a  debt  of  a 
definite  sum  and  a  promise  to  pay,  are  present  in  a  certificate  of  de- 
posit, and  for  this  reason  it  is  deemed  a  promissory  note:  Renfro  v. 
Merchants'  etc.  Bank,  83  Ala.  425;  Wei  ton  v.  Adams,  4  Cal.  37,  60 
Am.  Dec.  579;  Falls  Point  Sav.  Inst.  v.  Weedon,  18  Md.  320,  81  Am. 
Dec.  003;  Drake  v.  Markle,  21  Ind.  433,  83  Am.  Dec.  358;  Kilgore  v. 
Bulkley,  14  Conn.  303;  Maxwell  v.  Agnew,  21  Fla.  154;  Lynch  v. 
Goldsmith,  64  Ga.  42;    Bank  of  Peru  v.  Famsworth,  18  111.  563; 
Laughlin  v.  Mershall,  19  111.  390;  Gregg  v.  Union  etc.  Bank,  87  Ind. 
238;  Tripp  v,  Curtenius,  36  Mich.  494,  24  Am.  Rep.  610;  Pardee  v. 
Fish,  60  N.  Y.  265,  19  Am.  Rep.  176;  Cassidy  v.  First  Nat.  Bank,  30 
Minn.  86;  Mitchell  v.  Easton,  37  Minn.  335.     "A  certificate  of  de- 
posit,"   said    the    court  In  Poorman  v.  Mills,  35  Cal.  118,  95  Am. 
Dec.  90,  "issued  by  a  bank  or  other  depository  to  a  depositor  upon 
his  paying  to  the  former  a  sum  of  money  on  general,  or,  as  It  is 
sometimes  called,  irregular,  deposit,  stating  that  the  depositor  has 
deposited  that  sum  payable  to  himself  or  order  on  demand,  or  on 
return  of  the  certificate  properly   indorsed,  is  a  promissory  note." 
From  this  statement  and  also  from  the  certificate  itself  in  tliis  case 
It  is  seen  that  the  words  "promise  to  pay"  are  unnecessary  In  order 
that  the  certificate  shall  acquire  the  character  of  a  promissory  note. 
The  law  implies  a  promise  to  pay  from  the  acknowledgment  that 
the  sum  of  money  Is  due:  First  Nat.  Bank  v.  Greenville  Nat.  Bank. 
84  Tex.  40.     "The  differences  between  a  certificate  of  deposit  and  a 
promissory  note  are  merely  formal.     In  substance  and  legal  effect 
the  two  instruments  are  the  same;  and  the  former,  notwithstanding 
its   name    and   the   phraseology   in   which   the   consideration   is   ex- 
pressed, must  be  regarded  and  treated  as  a  promissory  note  payable 
on  demand":  Bnimmagim  v.  Tallant,  29  Cal.  503,  89  Am.   Dec.  61. 
Tlie  i>romise  must  he  to  pay  the  money  absolutely.     But  a  require- 
ment that  the  certificate  must  be  retiirned  does  not  make  the  prom- 
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ise  contingent,  or  in  anj-  manner  affect  the  negotiability  of  tlie  in- 
strnment.  "The  words  'on  the  return  of  this  receipt'  do  not  malce 
it  payable  upon  a  contingency,  or  constitute  a  condition  precedent  to 
any  payment,"  said  the  court  in  Frank  v.  Wessels.  64  N.  Y.  155. 
"If  they  did,  no  recovery  could  be  had  without  a  return  of  the  cer- 
tificate. This  restriction  would  be  implied  if  not  expressed;  it  is 
implied  in  every  promissory  note;  and  there  is  also  an  implied  ex- 
ception, on  account  of  mistalce  or  accident Tliis  clause  is  not 

of  the  essence  of  the  contract,  but  is  inserted  for  the  convenience 
and  safety  of  the  maker":  See,  also,  Smilie  v.  Stevens,  39  Vt.  315; 
Kirkwood  v.  First  Nat.  Bank,  40  Neb.  484.  42  Am.  St.  Rep.  683. 

Pennsylvania  seems  to  be  the  onlj'  state  which  holds  a  contrary 
doctrine,  and  denies  to  certificates  of  deposit  both  negotiability  and 
the  character  of  a  promissory  note.  "Nothing  is  a  promissory 
note,"  said  Gibson,  C.  J.,  in  Patterson  v.  Poindexter.  6  Watts  &  S. 
227,  40  Am.  Dec.  .5.54.  "in  which  the  promise  to  pay  is  merely  in- 
ferential; or,  as  Mr.  .Justice  Bosanquet  expressed  it  in  Home  v. 
Redfern,  6  Sco4t,  267,  in  which  there  is  'no  more  than  a  simple  ac- 
knowledgment of  the  debt,  with  such  a  promise  to  pay  as  the  law 
will  imply.'  ....  The  word  'payable'  naturally  expresses  no  more 
than  that  the  thing  of  which  it  is  predicated  is  the  subject  of  pay- 
ment; and  where  the  parties  have  used  it  in  its  natural  sense,  by 
what  authority  shall  we,  who  profess  to  be  guided  by  the  intention 
as  the  polar  star  of  interpretation,  say  that  they  have  used  it  in  a 
different  one?  But  though  the  word  were  taken  for  an  express 
promise,  it  would  not  sustain  the  action,  unless  it  were  taken  also 
for  an  absolute  and  unconditional  one;  and  a  promise  to  pay  on 
the  return  of  the  certificate  would  have  been  contingent.  True  it 
is  that  such  a  contingency  is  no  more  than  is  implied  in  every 
promissory  note;  for  ordinarily  there  can  be  no  recovery  at  law 
where  the  paper  is  lost  or  mislaid,  though  there  may  be  a  recovery 
in  tM^uity,  indemnity  being  given;  but  it  is,  to  say  the  least,  doubtful 
whether  a  chancellor  could  relieve  against  the  express  terms  of  a 
contract  imposing  nothing  like  a  penalty."  The  Pennsylvania  su- 
])rome  court  lias  consistently  followed  this  decision,  and  has  refused 
to  bring  its  decisions  on  tliis  (luestion  in  line  with  those  of  other 
states:  See  Lebanon  Bank  v.  Mangan,  28  Pa.  St.  452;  Loudon  Sav. 
etc.  Soc.  V.  Savings  Bank,  3(>  Pa.  St.  498,  78  Am.  Dee.  SfK);  Dempsey 
v.  Harm  (Pa.),  12  Atl.  Rep.  27.  The  rules  governing  certificates  of 
(lei)osit  in  I'eniisjivania  are  the  same  as  attach  to  any  other  non- 
negotiable  instniriirnt.  An  assignee  takes  the  same  title  that  the 
original  payee  of  tlie  instrument  liad,  and  is  subject  to  his  equities. 
Having  none  of  the  eliaracteristics  of  a  promissory  note  or  otlier 
lU'gotialile  instrument,  its  holder  is  entitled  to  none  of  the  riglita 
and  its  indorser  is  subject  to  none  of  the  lial)ilities  of  the  holders 
and  indorsers  of  such  instrTimenis:   See  tlie  cases  cited  above. 

Wliile  a  certificate  of  lioposit  is  almost  universally  recognized  as  a 
promissory   note  payal)le   on   driiuuul,   unless   the  deposit   is  a   tima 
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deposit,  yet  In  one  Important  particular  such  certificates  differ  from 
ordinary  promissory  notes.  A  promissory  note,  payable  on  demand. 
Is  due  as  soon  as  it  is  given,  and  an  action  may  be  brought  on  it  im- 
mediately, demand  for  payment  being  unnecessary.  The  courts  are 
divided,  however,  as  to  whether  this  rule  holds  good  with  respect  to 
certificates  of  deposit.  Perhaps  the  weight  of  authority  is  to  the 
effect  that  such  certificates  are  not  due  until  demand  for  payment 
is  made  and  the  certificate  returned.  This  is  the  doctrine  of  ti.e 
principal  case.  The  reason  for  this  is  that  the  bank  receives  the 
money  not  as  a  real  loan,  but  as  a  deposit.  "No  one  could  desire  to 
receive  money  in  deposit  for  an  indefinite  period  with  the  right  in 
tlie  depositor  to  sue  the  next  moment,  and  without  any  prior  intlm»» 
tion  that  he  wished  to  recall  the  loan":  Justice  Bronson.  in  Downes 
V.  Phoenix  Bank,  6  Hill,  297,  quoted  in  Bellows  Falls  Bank  v.  Rut- 
land County  Bank,  40  Vt.  377.  The  supreme  court  of  Indiana,  in 
Brown  v.  McElroy,  52  Ind.  404,  quoting  from  Girard  Bank  v.  Bank, 
.39  Pa.  St.  92,  80  Am.  Dec.  507,  saic-  "The  liability  assumed  by  re- 
ceiving a  deposit  is  to  pay  when  actual  demand  shall  be  made. 
The  engagement  of  a  bank  with  its  depositor  is  not  to  pay  abso- 
lutely and  immediately,  but  when  payment  shall  be  required  at  the 
banking  house.  It  becomes  a  mere  custwlian,  and  is  not  in  default 
or  liable  to  respond  in  damages  until  demand  has  been  made  and 
payment  refused.  Such  are  the  terms  of  the  contract  implied  in 
the  transaction  of  receiving  money  on  deposit,  terms  necessary 
alike  to  the  depositor  and  the  banker.  Aud  it  is  only  because  such 
is  the  contract  tliat  the  bank  is  not  under  the  obligation  of  a  com- 
mon debtor  to  go  after  its  customer  and  return  the  deposit  wherever 
lie  may  be  found."  In  accord  with  these  decisions  are  Munger  v. 
Alliany  etc.  Bank,  85  N.  Y.  580;  Pardee  v.  Fish,  60  N.  Y.  2G5,  19  Am. 
Rep.  176;  Smiley  v.  Fry,  100  N.  Y.  262;  Shute  v.  Pacific  Nat.  Bank, 
136  Mass.  487;  Riddle  v.  First  Nat.  Bank,  27  Fed,  Rep.  503;  Fells 
Point  Sav.  Inst.  v.  Weedon,  IS  Md.  320,  81  Am.  Dec.  603,  The  rea- 
soning of  these  cases  has  not  met  with  universal  approval,  and  good 
authority  is  found  for  the  doctrine  that  certificates  of  deposit,  being 
promissory  notes,  must  be  in  all  respects  subject  to  the  same  rules  to 
which  such  notes  are  subject  "It  is  difficult."  said  the  court  in 
Ti'ipp  V.  Curtenius,  36  Mich.  494,  24  Am.  Rep,  610,  "to  see  why  the 
principles  applicable  to  promissory  notes,  payable  on  demand. 
should  not  apply  to  this  class  of  paper.  It  is  but  a  promise  to  pay 
money  on  demand,  without  interest,  which  indicates  an  intention 
to  leave  it  on  deposit  but  for  a  short  period To  hold  such  in- 
struments to  be  in  legal  effect  promi.ssory  notes  payable  on  demand, 
and  yet  not  apply  the  principles  applicable  to  demand  promissory 
notes,  either  because  of  the  peculiar  form  of  the  instrument,  or  be- 
cause issued  by  a  firm  engaged  in  the  business  of  banking,  would 
be  to  create  a  distinction  unsound  in  principle  and  one  not  war- 
ranted by  any  reason  or  necessity  that  we  can  discover,"  In  ap- 
proving the  same  doctrine,  the  California  supreme  court,  in  Brum- 
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maglm  v.  Tallant,  29  Cal,  503,  89  Am.  Dec.  Gl,  calls  attention  to  the 
fact  that  "the  dififerences  between  a  certiticate  of  deposit  and  a 
promissory  note  are  merely  formal.  In  substance  and  legal  eCfect 
the  two  Instruments  are  the  same;  and  the  former,  notwithstanding 
Its  name  and  the  phraseology  in  which  the  consideration  is  ex- 
pressed, must  be  regarded  and  treated  as  a  promissory  note  payable 
on  demand."  While  this  rule  seems  to  be  approved  by  some  of  the 
earlier  Georgia  cases  (see  Lynch  v.  Goldsmith,  64  Ga.  42),  yet  the 
the  principal  case,  in  effect,  overrules  these  decisions,  and  the 
Georgia  doctrine  is  the  general  rule  which  we  have  previously 
stated.  To  the  same  effect,  see  Mitchell  v.  Easton,  37  Minn.  335. 
The  supreme  court  of  Wisconsin  had  occasion  to  pass  upon  the 
question  for  the  first  time  in  Curran  v.  Witter,  68  Wis.  16,  60  Am. 
Rep.  827,  and  in  holding  that  the  certificate  was  due  immediately, 
and  hence  no  demand  was  necessary,  the  court  said:  "The  cases 
which  hold  that  such  a  certificate  is  not  due  until  presented  for  pay- 
ment, and  hence  that  the  statute  of  limitations  does  not  commence 
to  run  against  it  until  such  presentation,  seem  to  go  upon  the  ground 
that  the  transaction  is  not  a  loan  of  money,  creating  a  debt  against 
the  drawer  of  the  certificate,  but  rather  that  it  is  in  the  nature  of 
a  bailment,  upon  which  no  cause  of  action  accrues  until  demand;  iu 
other  words,  it  Is  said  the  transaction  is  in  contemplation  of  law  a 

deposit,  and  not  a  loan With  all   due  deference  to  the  very 

alile  courts  wliich  have  adopted  this  view,  we  cannot  give  our  ap- 
proval of  tlie  doctrine  enunciated  by  them.  We  think  that  when  a 
person  deposits  money  in  a  bank  in  the  usual  course  of  business  he 
loans  it  to  the  bank,  and  the  bank  thereby  becomes  his  debtor  to 
the  amount  of  tlie  deposit— not  his  bailee  of  the  money.  By  the  de- 
posit the  title  to  the  money  passes  to  the  bank,  and  it  is  tliereafter 
its  money,  subject  to  its  absolute  control  and  disposition.  The  de- 
positor   cannot    reclaim     the     specific     money In    short,    the 

trai  snction  has  no  element  of  a  bailment,  but  every  essential  ele- 
ment of  a  loan  of  money."  In  Hunt  v.  Divine.  37  111.  137,  on  a  cer- 
tificate of  deposit  made  payable  at  a  particular  date,  it  was  held 
tliat  no  demand  was  necessary.  And  by  way  of  dictum  the  court 
f^aid  tliat  certificates  payal)le  on  demand  were  due  immediately,  and 
no  de:iiand  was  necessary  before  a  recovery.  So  far  as  certificates 
of  di'posit  payable  on  demand  are  com-erned.  the  Illinois  courts 
SL'cni  to  have  receded  from  tills  position  and  now  occupy  a  some- 
A\iiat  half-way  position,  holding  that,  in  view  of  the  muauer  in 
Aviiiili  banks  ordinarily  transact  business,  such  certificates  are  not 
diio  until  demand  is  made,  or  until  a  sutficiont  time  has  elapsed  to 
raisr.  a  ])fesumption  that  the  paper  is  past  due:  Auten  v.  Ch-ahan.  81 
111.  A  pp.  502.  Michigan  seems  to  have  somewhat  repented  of  her 
enrlier  decisions,  and  in  Bircli  v.  Fisher,  51  Mich.  30,  said  that  if 
"ilie  (iiiestion  were  an  oi)en  one.  we  should  be  inclined  to  think  that 
such  a  cci-tilicarc  does  not  become  due  until  payment  is  demanded"; 
and  l:eUl  that  a  demand  certificate  of  deposit  was  not  overdue  paper 
Am.  ST.   KK!'.,    W>i.,    l.XXV.  — 4 
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until  a  reasonable  time  after  the  deposit  had  been  made.  Thus, 
Illinois  and  Michigan  hold  neither  of  the  extreme  positions,  and  in 
neither  state  Is  demand  necessary  in  order  that  a  certificate  of  de- 
posit shall  be  due,  and  such  a  certificate  is  not  due  immediately  so 
ajs  to  make  it  dishonored  paper. 

Important  results  follow,  whichever  of  the  above  doctrines  are 
lield.  If  these  certificates  are  not  due  until  after  a  demand  is 
made  for  payment,  then  the  statute  of  limitations  does  not  com- 
mence to  run  against  the  depositor's  claim  until  after  demand  has 
been  made:  See  Riddle  v.  First  Nat.  Bank,  27  Fed.  Rep.  503;  Fells 
Point  Sav.  Inst  v.  Weedon,  18  Md.  320,  81  Am.  Dec.  603;  Howell  v. 
Adams,  68  N.  Y.  314;  Smiley  v.  Fry,  100  N.  Y.  262;  McGough  v. 
Jamison,  107  Pa.  St.  336.  On  the  other  hand,  where  demand  is  not 
necessary  and  the  certificate  is  deemed  to  be  due  immediately,  the 
statute  of  limitations  runs  from  the  date  of  the  certificate:  See 
Brummagim  v.  Tallant,  29  Cal.  503,  89  Am.  Dec.  61;  Mitchell  v. 
Easton,  37  Minn.  335;  Curran  v.  Witter,  68  Wis.  16,  60  Am.  Rep.  827. 
These  two  doctrines  are  important  also  in  determining  when  such 
certificates  fall  due  so  as  to  make  them  dishonored  paper.  Where 
deposits  are  time  deposits  and  the  certificates  are  payable  at  a  cer- 
tain date,  they  are  due  at  that  time,  and  subsequent  holders  take 
them  with  the  same  disabilities  as  the  holders  of  any  overdue  paper. 
Hence  where  from  the  face  of  the  certificate  it  appeared  that  it 
was  payable  three  months  after  date,  it  was  held  to  be  a  time  cer- 
tificate, and  if  transferred  after  the  expiration  of  that  period,  the 
purchaser  took  it  as  then  overdue,  and  subject  to  all  defenses  in 
favor  of  the  maker  which  could  have  been  made  had  it  remained  in 
the  hands  of  the  original  payee.  And  this  is  true  though  it  has  not 
been  indorsed  and  returned  as  required  by  the  certificate:  First  Nat. 
Bank  v.  Security  Nat.  Bank,  34  Neb.  71,  33  Am.  St.  Itep.  618;  Kirk- 
wood  V.  First  Nat.  Bank,  40  Neb.  484,  42  Am.  St.  Rep.  683. 

In  those  states  where  a  certificate  of  deposit  is  not  due  until  de- 
mand is  made  for  Its  payment,  it  would  seem  that,  logically,  a  cer- 
tificate could  never  be  overdue  until  such  time,  even  though  it 
might  be  months  or  even  years  before  any  demand  was  made,  and, 
therefore,  any  person  taking  such  certificate  before  a  demand  for 
payment  had  been  made,  and  consequently  before  it  was  overdue, 
would  take  it  free  from  any  equities  to  which  it  might  be  sul:)ject  in 
the  hands  of  the  original  payee.  Such  seems  to  be  the  doctrine  of 
the  principal  case,  where  a  garnisliment  of  the  deposit  was  held  not 
to  be  binding  on  the  bank  as  against  a  bona  fide  holder  of  the  cer- 
tificate who  presented  it  for  payment.  The  purchaser  of  the  cer- 
tificate was  protected  against  tlie  equities  existing  against  the  payee. 
The  rule  was  adhered  to  strictly  in  National  Bank  v.  Washington 
€tc.  Bank,  5  Hun,  tX)5,  where  the  certificate  of  deposit,  payable  on 
demand,  was  not  presented  for  seven  years,  when  it  was  presented 
by  a  holder  other  than  the  payee,  the  deposit  in  the  meantime  hav- 
ing been  paid  to  tlie  original  depositor.     It  was  contended  that  the 
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certificate,  being  payable  Immediately,  sliould  be  presumed  to  be 
dishouored  after  the  lapse  of  an  unreasonable  time,  and  that  the  as- 
signee took  it  subject  to  all  equities.  But  the  court  replied:  "We 
think  not.  The  very  nature  of  the  instrument  and  the  ordinary 
modes  of  business  show  that  a  certificate  of  deposit,  like  a  deposit 
credited  in  a  pass-book,  is  intended  to  represent  moneys  actually 
left  with  the  bank  for  safekeeping,  which  are  to  be  retained  until 
the  depositor  actually  demands  them.  Such  a  certificate  is  not  dis- 
honored until  presented."  This  decision  is  certainly  correct  if  the 
rule  is  followed  to  its  logical  conclusion,  but  the  cases  generally  do 
not  support  such  an  extreme  doctrine,  tlie  general  view  being  that 
a  certificate  of  deposit  must  be  presented  within  a  reasonable  time 
or  it  will  be  presumed  that  the  certificate  is  overdue  and  hence  a 
holder  of  it  subject  to  equities.  And  in  those  jurisdictions  wliere 
sucli  certificates  are  held  to  be  due  immediately,  a  reasonable  time 
after  their  date  is  allowed  before  tlie  certificate  is  considered  as 
overdue  paper.  In  Auten  v.  Crahan,  SI  111.  App.  502,  four  days  were 
lield  not  to  be  such  a  length  of  time  as  to  make  the  certificate  over- 
due. An  assignment  within  two  days  after  the  certificate  had  been 
issued  was,  in  Howe  v.  Hartness,  11  Ohio  St.  440,  78  Am.  Dec.  312. 
regarded  as  having  been  made  before  the  paper  was  overdue,  and 
that  the  assignee  took  the  certificate  free  from  all  equities  against 
the  original  payee,  and  the  deposit  was,  therefore,  not  subject  to  at- 
tachment by  the  creditors  of  the  original  payee.  Six  years  after 
the  deposit  had  been  made  was  deemed  sutficient  to  stamp  the  cer- 
tificate with  the  character  of  overdue  paper,  in  Gregg  v.  Union 
County  Nat.  Bank,  87  lud.  238.  A  period  of  two  years  was  given 
tlie  same  effect  in  Tripp  v.  Curtenius,  36  Mich.  494,  24  Am.  Rep. 
610.  But  the  same  court,  in  Birch  v.  Fisher,  51  Mich.  36,  eonsideved 
the  lapse  of  thirty-one  days  from  the  date  of  the  certificate  as  not 
enough  to  raise  the  presumption  that  it  was  dishonored  paper, 
though  tlie  paper  was  due  at  its  date. 

As  we  have  already  stated,  certificates  of  deposit  are  usually  ne- 
gotiable, the  same  as  promissory  notes.  They  are  negotiable  if 
they  contain  words  of  negotiability,  though  the  absence  of  such 
words  will  deprive  them  of  that  character:  Maxwell  v.  Agnew,  21 
Fla.  154;  Carey  v.  McDougald,  7  Ga.  84;  Lynch  v.  Goldsmith.  *'A  Ga. 
42;  Miller  v.  Austen,  13  How.  218;  Birch  v.  Fisher.  51  Mich.  SiV, 
Fultz  V.  Walters.  2  Mont.  165;  Pardee  v.  Fish.  60  N.  Y.  265.  19  Am. 
Rep.  176;  Johnson  v.  Henderson,  76  N.  C.  227;  Curran  v.  Witter.  68 
Wis.  16,  60  Am.  Rep.  827;  Welton  v.  Adams,  4  Cal.  37.  60  Am.  Dec. 
'u9;  Fells  Point  Sav.  Inst.  v.  Weedon.  18  Md.  320.  81  Am,  Dec.  6i>3; 
Kirkwdod  v.  First  Nat.  Bank.  4<)  Neb.  484.  42  Am.  St.  Rep.  683;  Bel- 
lows Falls  Bank  v.  Rutlau<l  County  Bank.  40  Vt.  377;  Ziiwj;  v.  Wy- 
ant.  25  Colo.  551,  71  Am.  St.  Rep.  145.  As  we  have  already  seen. 
I'ennsylvania  denies  negotiability  to  a  certificate  of  deposit:  See  tlie 
cases  previously  cited.  A  certificate  of  deposit  payable  in  '"curreut 
funds"  Is  not  negotiable  where  it  is  held  tliat  sucli   words  do   not 
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Import  a  payment  In  money:  National  State  Bank  v.  Ringel,  51  Ind. 
393;  Johnson  v.  Henderson,  76  N.  C.  227.  The  authorities  are  divid- 
ed on  this  question,  however,  and  the  prevailing  doctrine  now  is  that 
the  negotiability  of  a  certificate  is  not  destroyed  by  the  use  of  these 
words  or  words  of  similar  meaning:  Frank  v.  Wessels,  64  N.  Y.  155; 
Howe  V.  Hartness  etc.  Co.,  11  Ohio  St.  449,  78  Am.  Dec.  312;  Citi- 
zens' Nat.  Bank  v.  Brown,  45  Ohio  St.  39,  4  Am.  St.  Rep.  526.  See 
Blood  V.  Northup,  1  Kan.  28,  where  the  earlier  authorities  on  both 
sides  of  the  question  are  collected.  The  tendency  is  clearly  in  the 
direction  of  holding  that  the  words  "currency"  or  "current  funds," 
when  plainly  used  to  denote  money,  are  to  be  taken  in  that  meaning, 
and  the  negotiable  character  of  a  certificate  of  deposit  Is  not  de- 
stroyed by  the  use  of  such  words.  This  tendency  is  apparent  from 
the  case  of  Klauber  v.  Biggerstaff,  47  Wis.  551,  32  Am.  Rep.  773. 
The  Wisconsin  court,  when  confronted  with  some  earlier  decisions 
holding  that  the  term  "current  funds"  destroyed  the  negotiability 
of  certificates  of  deposit  for  the  reason  that  they  were  not  payable 
In  money,  said:  "These  cases  were  decided,  respectively,  in  1SG2, 
1S63,  and  1864,  when  the  paper  money,  circulating  in  the  state  de 
facto,  was  of  a  very  heterogeneous  character.  How  much  Influence 
this  fact  had  on  those  decisions,  or  on  similar  decisions  elsewhefe,  It 
is  impossible  to  say.  It  Is,  perhaps,  not  altogether  an  uncommon 
infirmity  of  judicial  rules  that  they  are  made  in  view  of  excep- 
tional conditions  of  things  presently  existing.  Passing  evils  or  ex- 
igencies should  have  little  weight  in  general  rules  of  decisions.  Ju- 
dicial rules  ought  properly  to  be  based  upon  the  general  condition 
of  society,  and  to  be  broad  enough  to  meet  occasional  derangements 

Incident  to  It The  true  and  only  test  in  this  respect  of  the 

question  whether  an  instrument  be  negotiable  under  the  statute  of 
Anne  is  always  whether  it  is  payable  in  money.  Money  is  a  generic 
and  comprehensive  term.  It  is  not  a  synonym  with  coin.  It  in- 
cludes coin,  but  is  not  confined  to  it.  It  includes  whatever  is  law- 
fully anri  actually  current  in  buying  and  selling,  of  the  value  and  as 
the  equivalent  of  coin.  By  universal  consent,  under  the  sanction  of 
all  courts  everywhere,  or  almost  everywhere,  bank-notes  lawfully 
issued,  actually  current  at  par  in  lieu  of  coin,  are  money.  'The 
whole  fallacy  of  the  argument,'  says  Lord  Mansfield  [in  Miller  v. 
Race,  1  Burr.  452],  'turns  upon  comparing  bank-notes  to  what  they 
do  not  resemble  and  what  they  ought  not  to  be  compared  to,  viz.,  to 
goods,  or  to  securities,  or  documents  for  debts.'  Now,  they  are  not 
goods,  not  securities,  nor  documents  for  debts,  nor  are  so  esteemed; 
but  are  treated  as  money,  as  cash,  in  the  ordinary  course  and  trans- 
action of  business,  l)y  the  general  consent  of  mankind,  which  gives 
tliom  the  credit  and  currency  of  money  to  all  intents  and  pui-poses. 
They  are  as  much  money  as  guineas  themselves  are,  or  any  other 
current  coin  that  is  used  in  common  payments  as  money  or  cash." 
The  more  recent  case  of  Kirkwood  v.  First  Nat.  Bank,  40  Neb.  484, 
42  Am.  St.  Rep.  GS3,  shows  the  same  tendency  and  indicates  what  is 
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the  better  rule.  The  negotiability  of  the  certificate  of  deposit  in 
this  case  was  assailed  because  it  contained  tlie  words  "in  current 
funds."  In  sustaining  its  negotiability  the  court  said:  "We  are 
aware  tliat  many  courts  have  held  that  such  a  clause  does  not  re- 
quire payment  in  money  and  destroys  the  negotiability  of  the  in- 
strument. The  cases  so  holding  are  either  cases  arising  at  a  time 
when  many  forms  of  bank-notes  and  bills  were  In  use,  varying  in 
their  values,  or  cases  decided  upon  the  authority  of  that  class  with- 
out regard  to  clianged  conditions.  With  regard  to  existing  condi- 
tions, we  think  the  supreme  court  of  the  United  States  has  declared 
the  law  correctly  in  Bull  v.  Bank  of  Kasson,  123  U.  S.  105.  as  fol- 
lows: 'Within  a  few  years,  commencing  with  the  first  issue  In  this 
country  of  notes  declared  to  have  the  quality  of  legal  tender,  it  has 
been  a  common  practice  of  drawers  of  bills  of  exchange  or  checks, 
or  makers  of  promissory  notes,  to  indicate  whether  the  same  are  to 
be  paid  in  gold  or  silver,  or  in  such  notes;  and  the  term  "current 
funds"  has  been  used  to  designate  any  of  these,  all  being  current, 
and  declared  by  positive  enactment  to  be  legal  tender.  It  was  in- 
tended to  cover  whatever  was  receivable  and  current,  by  law,  as 
money,  whether  in  the  form  of  notes  or  coin.  Thus  construed,  we 
do  not  think  the  negotiability  of  the  paper  in  question  was  im- 
pnired  by  the  insertion  of  these  words.'  "  The  negotiable  character 
of  a  certificate  of  deposit  is  not  affected  by  the  fact  that  a  demand 
is  necessary  before  an  action  can  be  maintained  thereon:  Pardee  v. 
Fish,  60  N.  y.  265,  19  Am.  Rep.  176;  Bellows  Falls  Bank  v.  Rutland 
County  Bank,  40  Vt.  377. 

Certificates  of  deposit  being  negotiable,  the  usual  incidents  that 
I>ertain  to  negotiable  paper  are  attached  to  them.  It  is  unnecessary 
to  discn-s  in  detail  the  rights  and  obligations  of  the  parties  that 
spring  from  the  negotiability  of  these  certificates.  Some  of  these 
questions  have  already  been  touched  upon.  A  bona  fide  purchaser 
of  such  certificates  before  maturity  or  before  they  are  overdue  is 
protected  to  the  same  extent  as  an  innocent  holder  of  other  nego- 
tialile  paper:  First  Nat.  Bank  v.  Security  Nat.  Bank,  34  Neb.  71,  33 
Am.  St.  Rep.  018;  Kirk  wood  v.  First  Nat.  Bank,  40  Neb.  4S4,  42 
Am.  St.  Rep.  083.  If  the  certificate  can  be  put  in  circulation  by 
mere  delivery,  as  is  frequently  the  case,  one  who  takes  it  acquires 
an  absolute  property  in  it,  and  may  recover  on  It,  although  It  was 
fraudulently  put  in  circulation  or  had  been  stolen,  provided  he 
takes  it  in  good  faith  and  for  a  valuable  consideration:  Farmers' 
etc.  Bank  v.  Gleason.  75  111.  App.  251.  One  who  is  a  holder  of  a 
certificate  of  depo.sit  "payable  in  certain  notes,"  which,  by  reason 
of  such  words,  is  rendered  non-negotiable,  does  not  become  an  in- 
nocent bolder  freod  from  tlie  equities  existing  between  the  original 
I>artios,  where  tlie  baiik  which  issued  t!ie  certificate  issued  a  dupli- 
cate and,  throiigh  inadvertence,  the  words  "payable  in  cerraiu 
notes"  wore  c-iittcd  and  the  words  "payaltle  in  current  funds"  were 
Kubstituted:   Xiblack   v.   Cosier.   SO   Fed.   Rep.   590.     A  certificate   of 
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deposit  maj'  be  transferred  without  Indorsement  by  the  payee,  and 
such  assignment  is  effectual  to  pass  the  property  therein,  if  so  in- 
tended: Shanklin  v.  Madison  County,  21  Ohio  St.  575;  Cassidy  v. 
First  Nat.  Banlj.  30  Minn.  86.  This  Is  particularly  true  where  there 
has  been  an  indorsement  in  blanli:  Poorman  v.  Mills,  35  Cal.  118, 
95  Am.  Dec.  90.  And  one  who  is  the  real  owner  of  a  certificate  of 
deposit  may,  by  a  bill  in  equity,  compel  the  payee  or  other  proper 
party  to  indorse  the  certificate:  Fult^  v.  Walters,  2  Mont.  165. 
Mere  possession,  however,  of  an  unindorsed  certificate,  payable  to 
the  order  of  the  payee  named  therein,  is  not  even  prima  facie  evi- 
dence of  title  in  the  holder  as  against  such  payee:  Vastine  v.  Will- 
ing, 45  Mo.  89,  100  Am.  Dec.  347.  And  in  the  absence  of  an  in- 
dorsement or  assignment  of  the  certificate  by  the  payee,  another, 
to  whom  possession  of  the  certificate  is  intrusted,  cannot,  by  a 
fraudulent  indorsement,  convey  title  even  to  a  bona  fide  holder  for 
value:  McCarville  v.  Lynch,  14  Misc.  174,  35  N.  Y.  Supp.  383.  In- 
dorsers  of  negotiable  certificates  of  deposit  are  generally  entitled 
to  the  same  rights  and  subject  to  the  same  liabilities  as  indorsers 
of  other  negotiable  instruments:  Carey  v.  McDougald,  7  Ga.  84; 
Bean  v.  Briggs,  1  Iowa,  4SS,  63  Am.  Dec.  464;  Cate  v.  Patterson,  25 
Mich.  191;  Johnson  v.  Henderson,  76  N.  C.  227;  Mills  v.  Barney,  22 
Cal.  240;  Kilgore  v.  Bulkley,  14  Conn.  363.  This,  as  we  have 
already  seen,  is  not  the  rule  in  Pennsylvania,  a  certificate  of  deposit 
being  regarded  as  n^otiable  merely  for  purposes  of  transfer,  and 
the  indoisement  of  a  certificate  by  a  payee  has  the  effect  of  trans- 
ferring the  payee's  title  merely  and  does  not  render  him  liable  as 
an  indorser  to  the  holder:  Patterson  v.  Poindexter.  6  Watts  &;  S. 
227,  40  Am.  Dec.  554;  Loudon  Sav.  Fund  Soc.  v.  Hagerstown  Sav. 
Bank,  36  Pa.  St.  498,  78  Am.  Dec.  300;  Charnley  v.  Dulles.  8  Watts 
&  S.  3.53.  Where  a  certificate  is  not  negotiable,  an  indorsement  by 
the  payee  creates  no  liability  upon  the  indorser  as  such,  but  only 
passes  his  interest  in  the  contract:  Easton  v.  Hyde,  13  Minn.  83. 
If  the  certificate  is  negotiable,  however,  which  is  the  usual  case, 
an  indorsement  renders  one  liable  as  an  indorser.  "Every  reason 
exists,"  said  the  court  in  Miller  v.  Austen,  13  How.  218,  "why  the 
indorser  of  this  paper  should  be  held  responsible  to  his  indorsee 
that  can  prevail  in  cases  where  the  paper  indorsed  is  in  the  ordi- 
nary form  of  a  promissory  note."  Where  the  certificate  of  deposit 
is  not  due  until  demand  is  made  for  payment,  which  is  the  general 
rule,  a  holder  is  not  cliargeable  with  neglect  for  omitting  to  make 
such  demand  within  any  particular  time.  "The  certificate."  said 
the  court  in  Pardee  v.  Fish,  60  N.  Y.  205,  19  Am.  Rep.  176,  "was 
a  continuing  security  as  between  indorsee  and  indorser;  and  the 
latter  was  liable  until  an  actual  demand  was  made,  and  the  holder 
cannot  be  chargeable  with  neglect  because  the  demand  '"'as  not 
made  witliin  any  specified  time."  The  time  within  which  demand 
for  payment  must  be  made,  upon  a  certificate  of  deposit  payable  on 
demand,  has  been  regulated  by   statute  in  some  of  the  states,  as. 
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for  example,  in  Minnesota,  where  sixty  days  is  allowed:  Mitchell 
V.  E}aston,  37  Minn.  335.  Generally,  demand  must  be  made  within 
a  reasonable  time.  On  time  certificates  of  deposit,  hoAvever,  de- 
mand must  be  mude  at  the  expiration  of  time  for  which  the  deposit 
Is  made:  Towle  v.  Sterz,  67  Minn.  370.  At  the  expiration  of  such 
time  tlie  paper  is  due,  and  must  be  presented  then  in  order  to  hold 
an  Indorser  liable  for  its  nonpayment.  An  indorser  of  certificates 
of  this  character  is  entitled  to  notice  of  nonpayment  or  he  cannot 
be  held  liable  on  his  contract  of  indorsement.  The  same  notice  is 
required  as  that  to  an  indorser  of  any  other  negotiable  instrument: 
Gilbert  v.  Seymour,  44  Ga.  63.  But  where  the  indorser,  at  the  time 
of  negotiating  the  instrument,  intends  the  indorsement  to  transfer 
title  only  and  not  to  Impose  any  liability  on  him,  and  the  iudorseo 
Is  aware  of  such  intention,  that  construction  of  the  indorsement  will 
control  as  between  these  two  parties:  Lynch  v.  Goldsmith,  64  Ga> 
42.  Such  a  rule  would  not  prevail,  however,  in  those  jurisdictions 
where  parol  evidence  was  inadmissible  to  vary  the  legal  effect  of 
an  indorsement:  Citizens'  Bank  v.  Jones,  121  Cal.  30.  An  indorser 
of  a  time  certificate  is  entitled  to  notice  only  after  the  expiration 
of  the  time  for  which  the  deposit  has  been  made.  And  where  a 
certificate  Is  by  Its  terms  payable  in  twelve  months,  or  within  six 
months  if  desired,  the  certificate  does  not  mature  until  twelve 
months  after  its  date,  and  the  option  for  payment  at  the  end  of 
six  months  was  solely  for  the  benefit  of  the  payee,  to  be  availed 
of  at  his  election.  This  privilege  passed  to  the  indorsee  upon  in- 
dorsement. The  indorser  is  not  entitled  to  notice  of  nonpayment 
until  after  the  maturity  of  the  instrument,  which  is  twelve  months, 
and  an  oral  agreement  to  give  notice  to  the  indorser  in  six  moutlis 
Is  unavailing:  Citizens'  Bank  v.  Jones,  121  Cal.  30. 

Rightss  of  Parties  Respecting  Payment  of  Certifieate.—X  certificate  of 
deposit  made  payable  "on  the  return  of  the  certificate"  is  payablt- 
at  the  place  where  the  bank  is  located,  and  an  action  to  recover 
on  tlie  certificate  should  be  prosecuted  there,  and  not  at  the  place 
wh(>re  the  banker  resides:  Sanborn  v.  Smith,  44  Iowa,  l.'>2.  An  in- 
dorsee of  a  certificate,  who  holds  the  legal  title  thereto,  may  sue 
in  liis  own  name  as  the  real  party  in  interest:  Seybold  v.  Grand 
Forks  Nat.  Bank,  5  N.  Dak.  400.  Indorsement  is  not  always  nec- 
essary to  entitle  a  party  to  receive  payment,  even  thougli  the  cer- 
tificate states  i;  ;it  it  is  payable  on  its  return  properly  indorsed.  Tlie 
payee  of  the  cenifu-ate  is  entitled  to  receive  payment  whether  he 
indorses  it  or  not,  for  an  indorsement  in  sucli  a  case  is  an  idle 
act  accomplishing  no  useful  purpose.  An  indorsement  can  be  re- 
quired oidy  when  some  one  other  tlian  the  payee  is  seeking  to  col- 
lect the  amount  deposited,  and  tliis  is  for  the  protection  of  tlie 
bank  issuing  tlie  certilicate:  Cornwall  v.  McKinney  iS.  Dak.),  sO 
N.  W.  lU'p.  171;  Kii-!;wood  v.  First  Nat.  Bank,  40  Neb.  4sl.  42  Aui. 
St.  Rep.  6S3.  The  liank.  generally,  has  tlie  riglit  to  pay  an  indorsee 
of  a  certificate  of  deposit:  Weirick   v.  Malioniiig  County   Bank,  16 
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Ohio  St  296.  And  the  bank  is  usually  not  required  to  ascertain 
whether  the  assignment  was  made  in  good  faith  or  not.  Yet  if 
both  the  payee  of  the  certificate  and  an  assignee  claim  the  fund 
on  deposit,  the  bank  may  be  enjoined  from  paying  the  money  until 
after  the  parties  have  settled  as  between  themselves  to  whom  the 
money  should  be  paid:  Springtield  etc.  Ins.  Co.  v.  Peck,  102  111.  205. 
The  bank  issuing  the  certificate  is  required  to  pay  to  an  indorsee 
In  good  faith:  Fells  Point  Sav.  Inst.  v.  Weedon,  18  Md.  320,  81  Am. 
Dec.  603.  If  the  certificate  is  acquired  after  its  maturity,  the  holder 
takes  it  subject  to  equities,  and  the  bank  is  entitled  to  any  setoff 
to  which  it  would  have  been  entitled  if  the  certificate  had  re- 
mained In  the  hands  of  the  original  payee:  Tripp  v.  Curtenius.  3f5 
Mich.  494,  24  Am.  Rep.  610.  The  bank  issuing  the  certificate  has 
the  right  to  demand  that  the  certificate  be  returned  before  it  pays 
the  same:  Fells  Point  Sav.  Inst.  v.  Weedon,  18  Md.  320,  81  Am.  Dec. 
603.  This  is  especially  true  where  other  parties  than  the  one  suing 
to  recover  the  deposit  claim  to  be  the  legal  and  equitable  owners 
of  the  certificate  of  deposit:  Read  v.  Marine  Bank,  59  Hun,  578.  At 
common  law,  it  would  seem  that  the  right  of  the  bank  to  refuse 
payment  without  a  surrender  of  the  certificate  was  absolute,  and, 
if  the  certificate  were  lost,  the  only  remedy  of  the  party  was  in 
equity:  Fells  Point  Sav.  Inst.  v.  Weedon,  18  Md.  320.  81  Am.  Dec. 
603.  However,  under  the  liberal  modern  procedure,  the  return  of 
the  certificate  is  not  a  condition  precedent  to  the  right  to  recover, 
where  the  certificate  has  been  lost  or  destroyed.  The  bank  c.in 
be  adequately  protected,  if  indemnity  is  given  it  against  all  future 
claims  under  the  certificate.  Accordingly,  a  recovery  is  permitted 
where  Indemnity  is  given:  Welton  v.  Adams,  4  Cal.  37,  60  Am.  Dec. 
579;  Frank  v.  Wessels,  64  N.  Y.  155.  There  is  some  conflict  in  the 
cases  as  to  whether  the  right  to  require  indemnity  exists  when 
it  is  satisfactorily  shown  that  the  certificate  was  lost  after  ma- 
turity, or  that  It  was  not  Indorsed,  or  that  it  is  actually  destroyed. 
In  requiring  indemnity  in  such  a  case  the  California  supreme  court, 
in  Welton  v.  Adams.  4  Cal.  37,  60  Am.  Dec.  579,  said:  "It  is  un- 
deniable that  upon  the  payment  of  a  note  or  bill  the  maker  or 
acceptor  has  a  right  to  its  possession,  as  a  voucher  of  its  payment. 
Can  this  right  be  taken  away  without  its  equivalent?  It  is  s.nid 
that  proof  of  its  destruction  is  a  sufficient  assurance  that  it  can 
never  afterward  appear.  But  when  we  reflect  upon  the  uncer- 
tainty and  fallibility  of  ail  human  testimony,  it  looks  unjust  to 
force  the  risk  of  its  reappearance  upon  a  party  totally  innocent  of 
fault,  and  who  has  not  bargained  with  a  view  to  any  miscliance 
which  may  in  the  future  result  to  his  injury.  I  think  there  never 
can  be  to  him  that  assurance  of  the  loss  or  destruction  of  the  paper 
as  should  force  him,  against  his  will,  to  take  tlie  peril,  either  of 
defending  an  action  thereafter,  or  of  repaying  the  amount.  The 
negligence  or  misfortune  of  the  holder  ought  not  to  give  him  the 
right  of  casting  such  a  burden  upon  the  makei- I  am  s'^.tis- 
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fied  that  the  best  rule  is  to  require  the  iudemuity  in  all  cases, 
whether  a  bill  or  note  be  lost  or  destroyed.  It  may  in  some  cases 
operate  as  a  great  inconvenience,  and  may  even  produce  hardship, 
but  so  does  nearly  every  mischance  or  misfortune.  We  only  deter- 
mine to  let  It  be  visited  where  it  is  properly  due.  A  different  rule 
would  produce  equal  or  more  hardship  and  inconvenience  where 
It  is  the  least  merited."  This  rule  is  certainly  just,  and  we  believe 
the  better  one.  The  same  rule  prevails  in  New  York  by  virtue  of 
statutory  enactment,  at  least  so  far  as  negotiability  of  the  eertifl- 
cate  is  concerned:  Frank  v.  Wessels,  04  N.  Y.  155.  A  different  rule 
prevails  in  Ohio,  where,  if  a  negotiable  certificate  of  deposit  is 
lost  by  the  payee  before  indorsement  by  him,  he  may  sue  thereon 
without  tendering  an  indemnity  bond  against  future  liability:  Citi- 
zens' Nat.  Bank  v.  Brown,  45  Ohio  St.  39,  4  Am.  St.  Rep.  526.  This 
seems  to  be  the  general  rule,  that  if  the  maker  can  be  subjected 
to  no  liability,  because  the  instrument  is  non-negotiable,  or,  if  pay- 
able to  order,  because  it  is  not  indorsed,  or  because  it  is  lost  after 
maturity,  or  because  it  is  destroyed,  in  such  case  indemnity  will 
not  be  required:  See,  further,  Kirkwood  v.  First  Nat  Bank,  40 
Neb.  4S4,  42  Am.  St.  Rep.  683;  National  State  Bank  v.  Ringel,  51 
Ind.  393.  Where  the  certificate  is  wrongfully  in  the  hands  of  a 
third  party  who  claims  it  adversely  to  the  payee,  the  payee  is  not 
entitled  to  recover  the  deposit  even  upon  the  giving  of  indemnity 
to  protect  the  bank:  Read  v.  Marine  Bank,  136  N.  Y.  454,  32  Am. 
St.  Rep.  758. 

Where  a  certificate  of  deposit  is  issued  payable  to  the  order  of 
the  depositor  or  his  wife,  it  seems  that  after  the  depositor's  death 
the  wife  cannot  demand  payment  of  the  deposit  upon  a  return  of 
the  certificate;  Second  Nat.  Bank  v.  Wrightson,  03  Md.  81.  The 
reason  for  this  is  that  the  title  to  the  deposit  is  in  the  depositor, 
and  the  only  right  which  the  wife  lias  to  draw  out  the  money  is 
under  the  authority  conferred  upon  her  by  her  husi'aud,  she  acting 
as  his  agent.  Her  power  being  that  of  an  agent  merely,  it  is  re- 
voked by  the  death  of  her  husband:  See  Murray  v.  Cannon,  41  Md. 
400.  Where  the  holder  of  the  certificate  is  dead,  the  payee  cannot 
recover  the  deposit,  when  the  certificate  is  in  tlie  hands  of  tlie 
representatives  of  the  deceased  claiming  title  to  it:  Read  v.  Marine 
Bank,  130  N.  Y.  454,  32  Am.  St.  Rep.  758. 

If  there  is  a  discrepancy  between  the  amount  stated  in  the  body 
of  a  certificate  and  the  amount  stated  in  the  margin,  or  at  tlie 
bottom,  the  amount  stated  in  the  body  of  the  instrument  will  con- 
trol: Payne  v.  Clark,  19  Mo.  152,  59  Am.  Dec.  333.  A  time  certifi- 
cate drawing  interest  will  continue  to  bear  interest  after  maturity 
as  well  as  before:  Payne  v.  Clark,  23  Mo.  259;  Cordell  v.  First  Nat. 
Rank.  04  Mo.  600.  Where  an  illiterate  iH'rson  held  a  certificate  of 
deposit  for  four  hundred  dollars,  payabl-e  to  himself,  and  unknown 
to  him  some  person  secured  one  hundnnl  dollars  on  the  certilicate, 
which  payment  was  indorsed  on  the  certificate,  and  later  upon  re- 
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celving  one  hundred  dollars  with  a  new  certificate  for  two  hundred 
dollars,  and  no  objection  to  the  new  certificate  was  made  until 
eleven  months  later,  it  was  held  that  the  depositor  was  not,  as  a 
matter  of  law,  guilty  of  such  negligence  in  failing  to  discover  and 
Inform  the  bank  of  the  unauthorized  payment  as  to  estop  him  from 
asserting  his  claim  for  the  amount  thereof:  Devine  v.  Banlj,  91  Wis. 
68.  An  action  may  be  maintained  by  the  payee  of  a  certificate  of 
deposit  upon  a  bond  given  to  the  payee,  conditioned  that  the  banli 
shall  safely  keep  and  account  for  all  moneys  deposited  by  said 
payee,  and  on  demand  pay  over,  upon  a  proper  warrant,  check,  or 
other  proper  direction,  all  moneys  so  deposited,  without  the  ne- 
cessity of  presenting  the  certificate  to  the  bank  for  payment,  where 
the  property  of  the  bank  is  in  the  hands  of  a  receiver  in  insol- 
vency proceedings:  Board  etc.  of  Commrs.  v.  Irish-American  Bank, 
68  :Minn.  470. 

Questions  have  arisen  as  to  right  of  a  bank  which  has  paid  its 
own  certificate  of  deposit  on  a  forged  indorsement  to  recover  the 
amount  paid.  There  can  be  no  doubt  that,  if  the  certificate  comes 
to  the  bank  through  the  hands  of  bona  fide  innocent  parties,  the 
Indorsement  being  forged,  the  bank  must  lose  the  amount  paid  on 
the  certificate,  for  the  reason  that  the  bank  issuing  the  certificate 
has  the  means  of  verifying  the  signature,  and  can  protect  itself 
by  such  verification  before  payment:  State  Nat.  Bank  v.  Freed- 
men's  Sav.  Co.,  2  Dill.  11;  Stout  v.  Benoist,  39  Mo.  277,  90  Am.  Dec. 
466.  The  party  receiving  payment  must  be  a  bona  fide  holder: 
Merchants'  Bank  v.  Marine  Bank,  3  Gill,  96,  43  Am.  Dec.  300.  But 
where  a  forged  certificate  is  paid  through  a  clearing-house,  under 
circumstances  allowing  the  bank  no  previous  opportunity  for  in- 
spection, the  bank  may  recover  the  amount  paid,  if  it  uses  due  dili- 
gence of  making  inspection  as  soon  as  it  has  the  opportunity,  and 
in  giving  notice  of  the  forgery.  But  if  it  is  neghgent  in  making 
such  inspection,  and  by  such  negligence  the  party  receiving  pay- 
ment is  prejudiced,  the  bank  cannot  recover:  Allen  v.  Fourth  Nar. 
Bank,  59  N.  Y.  12.  Also,  in  cases  where  the  depositor  cannot 
write,  and  the  bank's  only  means  of  identification  is  by  a  descrip- 
tion of  the  depositor  which  it  has  taken,  the  bank  issuing  the 
certificate  has  a  right  to  rely  upon  the  identification  of  one  claim- 
ing to  be  the  depositor  by  another  bank,  to  whom  the  mo-cy  has 
been  paid,  and  can  recover  from  such  bank  upon  discovering  the 
forgery:  State  Nat.  Bank  v.  Freedmen's  Sav.  Co.,  2  Dill.  11.  In 
;  ases  of  forgery,  the  depositor  himself  still  retains  the  right  to  his 
deposit,  unless  he  has  been  guilty  of  some  negligent  conduct  which 
Induced  the  bank  to  pay  the  certificate  on  the  forged  indorsement: 
First  Nat.  Bank  v.  Bremer,  7  Ind.  App.  6S5,  52  Am.  St.  Rep.  4^J1. 
In  such  cases,  the  bank  is  not  relieved  from  its  liability  to  the  de- 
positor. 

Li'ihUUii  of  Bank  on  Cvrtificatcs  of  Dcpoffit.—We  have  already  treated 
some  of  the  questions  relating  to   the  liability  of  the  bank  wliich 
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issues  a  certiticate  of  deposit  under  the  subjects  of  negotiability 
and  the  rights  of  the  parties  as  to  payment.  In  those  jurisdictions 
where  it  is  held  that  such  a  certificate  is  a  negotiable  promissory 
note,  the  bank's  liability  is  measured  by  the  same  standard  as  the 
liability  of  any  other  maker  of  a  promissory  note.  A  bona  fide 
holder  of  a  certificate  may  hold  the  bank  liable  even  though  no 
money  was  deposited  by  tlie  original  payee:  Mitchell  v.  Easton,  37 
Minn.  335;  Barnes  v.  Ontailo  Bank,  19  N.  Y.  152;  Holland  Trust 
Co.  V.  Waddell,  75  Ilun.  104.  This  is  true  where  the  agents  of  the 
bank  act  fraudulently,  but  within  the  apparent  scope  of  their 
powers:  Citizens'  Sav.  Bank  v.  Blakesley,  42  Ohio  St.  G45.  It  is  no 
defense  on  the  part  of  the  bank  that  tlie  money  which  was  do- 
posited  for  the  use  of  another  was  to  be  used  in  an  illegal  transac- 
tion: Armstrong  v.  American  etc.  Nat.  Bank,  133  U.  S.  433.  As 
against  a  bona  fide  holder  of  the  certificate,  it  is  no  defense  that 
the  money  has  been  paid  to  the  original  payee;  National  Bank  v. 
Washington  County  Nat.  Bank,  5  Hun,  G05.  In  this  case  the  trans- 
fer of  the  certificate  had  been  made  seven  years  after  it  was  issued. 
Where  money  is  deposited  by  an  agent  in  behalf  of  his  principal  to 
whom  the  deposit  is  unknown,  the  principal  may  ratify  the  transac- 
tion and  the  bank  will  be  liable  to  him  as  the  payee  of  the  certifi- 
cate. And  the  fact  that  the  bank  has  secured  possession  of  the 
certificate  by  a  payment  to  the  agent,  upon  the  agent's  indorse- 
m.ut,  does  not  relieve  it  from  liability  to  the  principal,  even  though 
the  agent  had,  at  the  time  of  making  the  deposit,  indicated  in  a 
private  memorandum-book  of  the  bank  that  the  certificate  should 
be  paid  upon  being  indorsed  in  the  name  of  the  principal  by  him 
as  agent:  Honig  v.  Bacific  Bank,  73  Cal.  4G4.  In  Walker  v.  State 
Trust  Co.,  24  Misc.  498,  53  N.  Y.  Supp.  849,  a  certificate  of  deposit 
was  issued  in  the  name  of  an  infant  to  her  "special  guardian."  The 
deposit  was  made  pursuant  to  a  court  order  to  await  the  further 
order  of  the  court.  The  bank  paid  out  portions  of  the  deposit  at 
various  times  to  the  guardian  on  his  order,  and  this  action  was 
brought  by  the  infant  to  recover  the  entire  amount  of  the  deposit 
as  shown  by  the  original  certificate.  It  was  claimed  that,  tlie 
money  having  been  deposited  in  pursuance  of  an  order  of  court  to 
await  the  court's  further  orders,  the  guardian  liad  no  authority  to 
withdraw  it.  The  bank,  however,  had  no  notice  of  this  order,  and 
the  deposit  was  in  fact  payable  on  demand,  and  the  court  held 
that  tlie  bank  was  not  liable  to  the  infant  on  the  certiticate  for 
having  paid  out  money  on  the  order  of  the  guardian. 

Cases  have  frequently  arisen  where  certificates  of  deposit  have 
been  fraudulently  issued  by  the  officers  or  agents  of  a  bank,  and  ilie 
certificates  have  been  signed  by  olhcers  acting  as  individuals,  and 
not  as  acting  for  the  bank,  and  the  qtiestion  arises  as  to  whetlier 
the  banl^  is  liable  on  the  certificates  in  such  cases.  It  would  seeui 
that  if  a  deposit  is  taken  by  a  bank  over  its  counter,  and  tlie  trans- 
action is  clearly  intended  to  be  a  deposit  iu  tlie  Imnk.  and   uotlung 
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to  the  contrary  is  said  or  Intimated,  the  receiving  officer  acting 
within  the  apparent  scope  of  his  authority,  that  the  banls  should 
be  held  liable,  -whatever  may  be  the  form  of  the  certihcate  of  de- 
posit which  is  given  to  the  depositor.  In  Lemon  v.  Fox,  21  Kan. 
152,  where  the  bank  was  a  partnership  one,  the  certificate  of  deposit 
In  question  was  claimed  to  be  the  individual  obligation  of  one  of 
the  partners  on  which  the  bank  was  not  liable.  To  this  contention 
the  court,  through  Justice  Brewer,  said:  "Where  transactions  per- 
taining to  certain  kinds  of  business  are  had  in  a  building  devoted 
to  that  business,  with  one  of  the  firm  carrying  on  that  business 
in  the  ordinary  way  In  which  such  transactions  are  carried  on,  it 
will  be  presumed  that  such  transactions  are  with  the  firm,  and  not 
with  the  individual  partner  alone.  ....  Just  so  It  is  with  partners 
running  and  owning  a  bank.  All  are  responsible  for  moneys  re- 
ceived for  deposit  in  the  usual  course  of  business  over  the  counter, 
unless  some  notice  to  the  contrary  is  given  to  the  depositor,  and 
that  notwithstanding  the  fact  that  the  partner  actually  receiving 
the  money  intends  to  appropriate  it  to  his  own  use,  and  does  in 
fact  80  appropriate  It.  Again,  it  is  said  that  the  form  of  the  certifi- 
cate indicated  a  personal  transaction,  and  that  the  personal  signa- 
ture of  the  cashier,  without  the  addition  of  the  word  'cashier,'  does 
not  bind  the  bank.  But  who  determines  the  form  of  the  certificate 
—the  bank,  or  the  depositor?  ....  Is  not  the  form  of  the  certifi- 
cate a  matter  of  private  regulation  by  the  bank,  of  which  the  de- 
positor knows  nothing,  and  which,  without  some  express  notice 
to  him,  in  no  manner  affects  his  rights?  ....  While  the  addition 
of  the  word  'cashier*  may  be  significant  or  even  essential  to  the 
signature  of  one  who  as  a  mere  agent  attempts  to  bind  a  corporate 
bank  by  an  oflicial  act.  yet  no  such  rule  obtains  where  the  manag- 
ing member  of  the  firm  engaged  in  the  business  of  banking,  re- 
ceiving money  on  deposit  in  the  usual  course  of  the  business  of 
the  firm,  issues  a  certificate  In  the  name  of  the  firm  with  merely 
his  individual  signature.  The  omission  of  the  word  'cashier,'  or 
'managing  partner,'  or  any  other  descriptive  term,  does  not  avoid 
the  instrument  or  operate  to  release  the  firm  from  liability  on  a 
certificate  Issued  in  the  regular  course  of  business  by  the  partner 
authorized  to  receive  money  on  deposit  and  transact  the  business 
of  the  firm  generally."  This  rule  is  not  only  reasonable  and  just, 
but  a  contrary  doctrine  would  furnish  innumerable  opportunities 
for  fraud.  A  bank  should  not  be  permitted  to  set  up  as  a  defense 
the  fraud  of  its  own  officers  who  have  acted  within  the  apparent 
scope  of  their  employment:  Steckel  v.  First  Nat.  Bank,  93  Pa, 
St.  376,  39  Am.  Rep.  758;  Ziegler  v.  First  Nat  Bank,  9S  Pa.  St. 
393.  See,  also.  Jumper  v.  Bank,  48  S.  0.  430.  In  Ck>leman  v. 
First  Nat.  Bank,  53  N.  Y.  388,  tie  doctrine  of  constructive  notice 
was  sought  to  be  applied  to  a  depositor  in  a  bank  whos^  cer- 
tificate of  deposit  was  signed  by  the  president  as  an  individual, 
and  it  was  contended  that  the  depositor  had  notice  from  thia  cer- 
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tificate  tliat  he  had  not  deposited  money  in  the  bank,  notwith- 
standing the  money  had  been  paid  over  the  counter  of  the  bank 
In  the  usual  course  of  business.  But  the  court  replied  to  this:  "If 
the  plaintiflf  had  examined  the  certificate,  he  would  have  been  ap- 
prised of  the  fact  that  it  purported  to  be  the  Individual  obligation 
of  Van  Campen  [the  president].  But  he  did  not  do  so.  He  had 
a  right  to  suppose  that  it  was  the  proper  acknowledgment  of  the 
tiank  with  whom  the  money  was  deposited.  The  doctrine  of  con- 
structive notice,  from  the  possession  of  the  certificate,  would  be 
misapplied  If,  in  this  case,  it  should  be  held  to  exempt  the  bank 
from  liability."  The  same  rule  was  applied  in  the  similar  case  of 
West  v.  First  Nat.  Bank,  20  Hun,  408.  And  in  First  Nat.  Bank  v. 
Brooks,  22  111.  App.  23.S,  where  the  terms  of  a  certificate  of  deposit 
were  such  as  to  make  the  contract  ultra  vires.  It  was  held  that 
this  was  no  defense  against  the  depositor  who  had  taken  the  cer- 
tificate in  good  faith. 

There  are  cases,  however,  in  which  a  bank  is  not  liable  to  a  de- 
positor on  a  certificate  of  deposit  which  does  not  purport  to  be  its 
iibli cation.  Such  a  case  is  First  Nat,  Bank  v.  Williams,  100  Pa. 
St  123,  45  Am.  Rep.  365.  In  this  case  the  depositor,  who  wished 
to  deposit  money  on  interest,  was  told  that  the  bank  could  not  pay 
Interest,  but  that  he  could  have  a  certificate  which  would  bear 
interest,  and  was  given  a  certificate  signed  by  B.  &  Co.  He  knew 
he  was  getting  the  certificate  of  B.  &  Co.  instead  of  that  of  the 
bank,  and  the  bank  was  held  not  to  be  liable  to  him.  In  Shields  v. 
Niagara  Sav.  Bank,  3  Hun,  477,  the  depositor  acted  upon  the  certifi- 
cate as  the  private  obligation  of  the  signer,  and  It  was  held  that 
he  was  estopped  from  claiming  that  the  bank  was  liable  on  it.  If 
the  deposit  is  not  made  in  the  regular  course  of  business  with  the 
offlcfTS  authorized  to  receive  deposits,  but  is  made  privately  with 
nn  officer  (here  the  president)  who  has  no  authority  to  receive 
deposits,  the  bank  cannot  be  held  liable:  Bickley  v.  Commercial 
Bank.  39  S.  C.  281,  39  Am.  St.  Rep.  721.  A  banking  corporation 
cannot  be  held  liable  for  anything  done  by  promoters  before  Its 
existence.  Hence  a  bank  is  not  liable  on  a  certificate  of  deposit 
Issued  before  it  was  organized  by  a  person  as  its  cashier,  even 
though  It  was  contemplated  to  have  such  person  as  cashier  when 
the  bank  was  organized:  Long  v.  Citizens'  Bank,  8  Utah,  101 
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[108  Geoboia,  391.] 

INSURANCE— ORAL  WAIVER  OF  CONDITIONS— POWER 

OF  AGENT.— Where  a  contract  of  insurance  provides  that  the 
agent  may  change  the  conditions  expressed  in  the  policy  by  writing 
thereon,  such  agent  having  the  general  powers  of  the  company 
over  such  changes,  the  company  is  bound  when  the  agent,  having 
notice,  agrees  to  the  changed  condition.  But  when  the  power  of 
the  agent  over  such  changes  is  limited,  so  that  no  change  by  the 
agent  can  be  effected  unless  done  by  a  writing  on  the  policy,  the 
company  is  not  bound  by  changed  conditions,  unless  the  change  has 
been  made  in  accordance  with  the  terms  prescribed  in  the  contract. 
INSURANCE— ORAL  WAIVER  OF  CONDITIONS— CON- 
STRUCTION OF  POLICY.— Where  an  insurance  policy  provides 
that  it  shall  be  void  if  the  insured  procures  other  insurance  on  the 
same  property,  "unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,"  and  another  clause  in  the  contract  pro- 
vides that  no  agent  'shall  have  power  to  waive  any  provision  or 
condition  of  this  policy,  except  as  by  the  terms  of  this  policy  may 
be  the  subject  of  agreement  indorsed  hereon  or  added  hereto;  and 
as  to  such  provisions  and  conditions  no  ofBcer,  agent,  or  repre- 
sentative shall  have  such  power,  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions,  unless  such  waiver,  if  any, 
shall  be  written  upon,  or  attached  hereto,  nor  shall  any  privilege 
or  permission  affecting  the  insurance  under  the  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached,"  a  mere  oral 
permission  by  the  agent  to  the  insured  to  take  out  additional  Insur- 
ance is  not  binding  on  the  company. 

Greer  &  Felton  and  Hall  &  Wimberly,  for  the  plaintiff. 

King  &  Spalding  and  J.  W.  Haygood,  for  the  defendant. 

^^  LITTLE,  J.     Lippman,  suing  for  the  use  of  Lewis  and 

others,  brought  suit  on  a  policy  of  fire  insurance.  Attached  to 
and  forming  a  part  of  the  policy  was  a  printed  slip  containing 
these  words:  "No  other  concurrent  insurance  permitted."  This 
was  signed  by  the  agent.  Another  clause  of  the  policy  is  in  the 
following  language:  "This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added  hereto,  shall  be 
void  if  the  insured  now  has  or  shall  hereafter  make  or  procure 
any  other  contract  of  insurance,  whether  valid  or  not,  on  the 
property  covered  in  whole  or  in  part  by  this  policy."  Still  an- 
other clause  reads  as  follows:  "This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations  and  conditions,  to- 
gether with  such  other  provisions,  agreements,  or  conditions  as 
may  be  indorsed  hereon,  or  added  hereto.  And  no  officer,  agent, 
or  other  representative  of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy,  except  such  as 
by  the  terms  of  this  policy  may  be  the  subject  of  agreement 
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indorsed  hereon  or  added  hereto;  and  as  to  such  provisions  and 
conditions,  no  ollicer,  agent,  or  representative  shall  have  such 
power,  or  be  deemed  or  held  to  have  waived  such  provisions  or 
conditions,  unless  such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto,  nor  shall  any  privilege  or  permission  ^''^^ 
affecting  the  insurance  under  this  policy  exist  or  be  claimed  by 
the  insured  unless  so  written  or  attached."  On  the  trial  of  the 
case,  plaintiff  offered  the  evidence  of  Lippman  to  prove  that  he 
informed  Hill,  the  defendant's  agent  who  wrote  the  insurance, 
that  in  the  fall  of  the  year  he  (Lippman)  would  increase  his 
stock  of  goods,  and  would  then  want  additional  insurance;  that 
the  agent  consented  to  this,  and  told  witness  that  when  he 
wanted  such  additional  insurance,  to  come  back  to  him  and  get 
it.  The  plaintiff  also  proposed  to  prove  by  Lippman  that  sub- 
sequently to  the  issue  of  the  policy,  and  after  he  had  largely 
increased  the  stock  of  goods  insured,  he  saw  the  agent  of  the 
company  and  told  him  that  he  intended  to  take  another  policy 
in  another  company.  The  agent  said  that  was  all  right.  He 
then  went  to  the  agent  of  the  Continental  Insurance  Company, 
and  took  an  additional  policy  on  the  same  goods  for  three  thou- 
sand dollars,  and  he  relied  on  the  consent  of  the  agent  in  taking 
out  the  latter  policy.  All  of  this  evidence  of  Lippman  was  ob- 
jected to,  and  ruled  out  by  the  court,  and  the  plaintiff  excepted, 
No  question  was  made  on  the  am-ount  of  the  loss  sustained, 
nor  the  transfer  of  the  policy  to  the  usees.  The  trial  judge, 
on  motion,  nonsuited  the  plaintiff;  and  the  sole  question  to  be 
determined  is,  whether  the  coinsurance  obtained  by  the  plaintiff 
voided  the  policy.  It  is  contended  for  the  plaintiff  in  error 
that,  notwithstanding  the  stipulations  made  in  the  policy  that 
the  procurement  of  other  insurance  on  the  same  goods  unless 
agreed  to  in  writing  made  upon  the  policy  renders  the  contract 
void,  nevertheless,  if  the  agent  of  the  company  have  notice  of 
the  intention  to  get  additional  insurance  and  consent  thereto 
orally,  in  the  absence  of  fraud,  euch  an  agreement  binds  the 
company. 

It  is  provided  by  section  2089  of  the  Civil  Code  that  a  con- 
tract of  fire  insurance,  to  be  binding,  must  be  made  in  writing; 
and  in  repeated  adjudications  by  this  court  it  has  been  held 
tliat  an  agreement  to  alter  such  a  contract  must  also  be  in 
writing:  AuL^usta  etc  Ry.  Co.  v.  Smith  etc.  Co.,  106  Ga.  867; 
Simonton  v.  Liverpool  etc.  Ins.  Co.,  51  Ga.  76.  And  in  the 
case  of  Mitchell  v.  T'niversnl  Life  Ins.  Co..  54  Ga.  289,  it  was 
held  that  a  contract  which  is  required  by  ^**^  law  to  be  in  writ- 
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ing  cannot  he  shown  to  have  been  altered  by  parol  after  its  exe- 
cution. The  contract  upon  which  the  plaintiff  based  his  suit 
expressly  declared  that  no  concurrent  insurance  was  permitted; 
and  also  that,  unless  by  an  agreement  indorsed  on  the  policy, 
it  should  be  void  if  the  insured  procured  any  other  insurance  on 
the  same  property.  These  stipulations  were  as  much  a  part  of 
the  contract  as  the  promise  to  pay  in  case  of  loss.  The  effect 
of  the  evidence  of  Lippman,  if  admitted,  would  have  been  to 
change  the  terms  of  the  contract;  and  it  would  seem,  from  the 
provisions  of  the  code  and  the  authorities  cited,  that  as  a  matter 
of  law,  in  order  to  be  valid  and  binding  and  to  become  a  part 
of  the  contract,  the  alteration  made  should  have  been  in  writ- 
ing in  order  to  render  the  contract  valid.  But,  waiving  an  ex- 
press adjudication  of  this  point,  we  come  to  consider  the  prop- 
osition urged  for  the  plaintiff,  that,  notwithstanding  the  clause 
of  the  contract  requiring  consent  to  additional  insurance  to  be 
manifested  in  writing  on  the  policy,  if  without  such  writing  the 
agent  of  the  insurance  company  consents  to  additional  insur- 
ance, the  policy  is  not  avoided.  We  are  referred  to  the  case  of 
Carrugi  v.  Atlantic  Fire  Ins.  Co.,  40  Ga.  135,  2  Am.  Rep.  567, 
in  which  this  court  ruled  that,  where  a  policy  of  insurance  con- 
tained a  clause  to  the  effect  that  if  any  subsequent  insurance 
should  be  thereafter  made  on  the  same  property  and  not  con- 
sented to  by  the  company  in  writing,  the  policy  shall  be  null 
and  void,  and  the  policy-holder  notified  the  agent  that  he  would 
get  additional  insurance,  the  agent  consented,  and  the  insured 
acted  on  that  consent  and  obtained  such  additional  insurance, 
the  policy  was  not  void,  although  the  consent  of  the  agent  was 
not  in  writing;  and  also  to  the  case  of  City  Fire  Ins.  Co.  v. 
Carrugi,  41  Ga.  660,  in  which  it  was  ruled  that  if  the  agent  of 
an  insurance  company  in  fact  receives  notice  of  a  prior  insur- 
ance from  the  assured,  and,  notwithstanding  such  notice,  issues 
a  policy  on  the  same  property  and  receives  the  premium  agreed 
on,  the  policy  is  not  void  because  such  notice  of  such  prior  in- 
surance is  not  indorsed  in  writing  upon  the  policy  as  required 
by  its  conditions.  While  it  may  be  said,  on  a  casual  reading, 
that  the  principles  ruled  in  these  two  cases  are  authority  in  this 
case  for  the  plaintiff  in  *****  error,  in  fact  they  are  not.  The 
contracts  of  insurance  adjudicated  in  those  cases  contained  this 
clause:  "If  any  other  insurance  has  been,  or  shall  hereafter  be, 
made  upon  said  property  and  not  consented  to  by  this  company 
in  writing,  this  policy  shall  be  null  and  void.**  The  rulings  of 
the  court  were  based  on  the  proposition  that  the  insurance  com- 
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pany  was  a  foreign  corporation  and  represented  here  by  its- 
general  agent  for  the  purpose  of  taking  and  receiving  risks,  and 
that  those  who  dealt  with  the  agent  had  the  right  to  consider 
him  authorized  to  do  and  consent  to  all  acts  within  the  scope 
of  the  business;  that  consent  to  a  prior  or  subsequent  insur- 
ance was  within  that  scope;  and  if  the  agent  in  fact  consented 
and  the  insured  acted  on  that  consent,  it  would  be  a  fraud  ort 
the  insured  for  the  company  to  set  up  that  they  had  stipulated 
that  such  consent  must  be  in  writing.  It  is  true  that  the  policy 
in  the  case  which  we  are  now  considering  did  provide  that  other 
contracts  of  insurance  on  the  same  property  should  void  the 
policy  unless  it  was,  by  agreement,  indorsed  on  the  policy;  and 
in  so  far  the  conditions  of  the  two  policies  may  be  regarded 
as  the  same.  But  the  contract  of  insurance  which  is  being  here 
considered  contains  another  and  a  distinct  clause  not  incor- 
porated in  the  contracts  passed  upon  in  Carrugi  v.  Atlantic  Fire 
Ins.  Co.,  40  Ga.  135,  2  Am.  Eep.  567,  and  City  Fire  Ins.  Co.  v. 
Carrugi,  41  Ga.  600,  which  is,  that  no  officer,  agent,  or  other 
representative  of  this  company  shall  have  the  power  to  waive 
any  provisions  or  conditions  of  this  policy  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto;  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent,  or  other  representative  shall  have  such 
power,  or  be  deemed  or  held  to  have  waived  such  provisions  or 
conditions,  unless  such  waiver  shall  be  written  upon  or  attaclied 
hereto;  nor  shall  any  privilege  or  permission  affecting  the  in- 
surance under  this  policy  exist  or  be  claimed  by  the  insured 
unless  so  written  or  attached.  Assuming,  as  we  must,  that  the 
law  vas  correctly  determined  and  applied  in  the  Carrugi  cases, 
we  find  that  an  entirely  distinct  condition  in  relation  to  addi- 
tional insurance  is  incorporated  in  this  contract;  and  not  only 
is  it  a  distinct  condition,  but  it  is  one  which  restricts  and  lim- 
its the  power  of  any  aeent  of  the  comiiany  '"*'"*  to  waive  or 
change  the  terms  of  the  original  contract,  unless  he  does  so  in 
writing;  and  this  restriction  and  limitation  is  a  part  of  the  con- 
tra rt  which  the  assured  is  now  seeking  to  enforce. 

'ri.e  question  is  not.  therefore,  wlietlier  the  company  had  no^ 
tice  of  another  insurance,  but,  having  prescribed  that  no  agent 
liad  the  power  to  consent  to  additional  insurance  unlos';  ihe 
san^ie  was  manifested  by  writing  on  tlie  poilcy.  what  is  tlie  efTect 
wlien  tlie  acent  consents  otherwise  than  by  such  writing?  l"lio 
prinoiple  of  recovery  must  be  that  the  comnany  assented  to  llie 
addiiiiiiial  insurance:  if  it  did  not,  it  is  not  bound.     Ordinarily, 
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the  general  agent  would  have  the  right  to  make  such  assent; 
but  when  the  power  of  the  agent  to  make  the  consent  is  re- 
Btricted  to  cases  in  which  by  writing  indorsed  on  the  policy  he 
evidences  the  consent,  it  would  seem  that  in  order  to  bind  the 
company,  the  condition  prescribed  must  be  performed:  Morris 
T.  Orient  Ins.  Co.,  106  Ga.  472.  Richards,  in  his  treatise  on 
the  Law  of  Insurance,  page  25,  says  that  where  by  the  terms 
of  a  policy  notice  is  given  to  the  applicant  that  agents  have  no 
authority  to  waive  the  conditions  of  the  contract  except  by 
written  agreement,  it  is  evident  that,  at  any  rate,  after  such 
notice  is  received  by  the  insured,  neither  the  ostensible  author- 
ity nor  the  actual  authority  of  the  commissioned  agent  is  suffi- 
cient to  enable  him  to  effect  a  parol  waiver  of  the  conditions 
of  the  policy.  And  in  2  Wood  on  Pire  Insurance,  863,  citing 
authorities,  the  rule  is  laid  down:  "That  an  agent  may  waive  a 
forfeiture  is  well  established  by  numerous  authorities.  But, 
where  a  limitation  is  imposed  upon  the  power  of  the  agent  upon 
the  face  of  the  policy,  of  which  the  assured,  as  a  prudent  man, 
ought  to  know,  and  there  is  no  e\'idence  that  the  agent  has  been 
acciistomed  to  act  in  excess  of  such  power,  with  the  express  or 
implied  assent  of  the  insurer,  the  insured  is  not  justified  in 
dealing  with  him  in  relation  to  such  matters,  and  his  acts  as 
to  excess  of  authority  are  not  binding*  upon  the  company." 
Ostrander  on  Fire  Insurance,  36,  citing  adjudicated  cases,  enun- 
ciates the  same  doctrine  in  this  language:  "If,  however,  the 
insured  has  notice  of  the  restrictions  imposed  upon  the  ^^"^ 
agent,  the  company  will  not  be  held."  Under  the  general  law 
of  agency,  the  rule  is  that  parol  evidence  is  not  admissible  for 
the  purpose  of  enlarging  or  extending  the  powers  conferred  by 
written  instrument,  and  the  nature  and  extent  of  the  authority 
must  be  ascertained  from  the  instrument  itself.  It  must  be 
borne  in  mind  that  we  are  not  now  dealing  with  the  question 
as  to  what  notice  to  the  agent  is  notice  to  the  company,  but 
whether  or  not,  when  one  party  to  the  contract  expressly  stip- 
ulates that  its  assent  to  a  change  in  the  contract  executed  shall 
not  be  binding  unless  by  the  written  agreement  of  its  agent 
attached  to  the  original  contract,  a  parol  agreement  not  known 
to  or  ratified  by  the  principal  has  the  effect  to  change  the  terms 
of  the  contract  as  entered  into.  In  the  case  of  Quinlan  v.  Prov- 
idence Wasliington  Ins.  Co.,  133  N.  Y.  356,  28  Am.  St.  Rep. 
645,  it  was  held  by  the  court  of  appeals  of  Xew  York,  that 
where  a  policy  permits  an  asrent  to  exorcise  a  specifier]  aiitlior- 
ity,  but  prescribes  that  the  company  shall  not  be  bound  unless 
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the  execution  of  the  power  shall  be  evidenced  by  a  written  in- 
dorsement on  tli-e  policy,  the  condition  is  of  the  essence  of  the 
authority,  and  the  consent  or  act  of  the  agent  not  so  indorsed 
is  void:  Citmg  Walsh  v.  Hartford  etc.  Ins.  Co.,  73  N.  Y.  10; 
Marvin  v.  Universal  Life  Ins.  Co.,  85  N.  Y.  278,  39  Am.  Rep. 
657.  And  in  the  case  of  Baumgartel  v.  Providence  Washington 
Ins.  Co.,  136  N.  Y.  547,  the  court  held  that  where  it  was  pro- 
\'ided  in  a  policy  of  insurance  that  the  insurance  should  be  void 
if  the  insured  procured  other  insurance  on  the  property,  and 
that  no  officer  or  agent  could  waive  such  condition  except  by 
indorsement  on  the  policy,  and  the  insured,  having  obtained 
other  insurance,  informed  the  agent  who  had  issued  the  policy, 
and  the  latter  said  he  would  attend  to  it  but  failed  to  do  so, 
the  agent's  promise  did  not  constitute  a  waiver  of  the  condi- 
tion, nor  affect  the  right  of  the  company  to  insist  on  a  forfeit- 
ure. And  in  the  case  of  Carey  v.  German- American  Ins.  Co., 
84  Wis.  80,  36  Am.  St.  Eep.  907,  it  was  held  that  where  a  fire 
insurance  policy  provides  that  no  agent  of  the  company  shall 
be  held  to  have  waived  any  of  the  conditions  of  the  policy  un- 
less such  waiver  shall  be  indorsed  in  writing,  it  is  error  to  admit 
oral  evidence  of  a  waiver  of  forfeiture  by  the  local  agent  of  the 
company. 

^^^  In  the  case  of  Simonton  etc.  v.  Liverpool  etc.  Ins.  Co., 
51  Ga.  76.  the  point  ruled  was,  that  where  the  insured  were  re- 
moving their  goods  from  one  place  to  another  in  the  city  of 
Atlanta,  and  they  were  notified  by  the  agent  of  the  company 
that  the  removal  would  vitiate  the  policy  unless  they  desired  it 
continued,  and  when  the  insured  said  that  they  so  desired,  and 
the  agent  of  the  company  orally  rejiresented  that  the  company 
would  agree,  but  no  new  policy  was  taken  out,  and  the  goods 
wore  lost  by  fire,  they  could  not  recover  under  such  parol  agree- 
ment. And  in  the  case  of  Mitchell  v.  Universal  Life  Ins.  Co., 
54  Ga.  289,  the  court  held  that  the  offer  of  parol  evidence  to 
alter  the  contract  implies  that  the  contract  is  not  what  the  par- 
ties made,  and  that  the  uniform  experience  is  that  it  is  wisest 
to  adhere  to  what  the  parties  have  knowingly  written.  And, 
finally,  in  the  case  of  Western  Assur.  Co.  v.  Williams,  94  Ga. 
1'2S.  where  the  policy  stated  that  the  insurance  was  upon 
property  located  and  contained  as  described  in  the  policy,  and 
wliere  it  was  contended  on  the  part  of  the  defendant  that  the 
ntrent  had  no  authority  to  consent  to  the  removal  of  the  prop- 
erty unless  the  consent  was  indorsed  on  the  policy,  and  sueh 
policy  contained  a  stipulation  such  as  that  which  we  are  now 
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considering,  the  court  held:  "This  clause  puts  the  insured  upon 
notice  that  the  agent  has  no  authority  to  waive  a  condition  of 
the  policy,  except  in  writing  attached  to  the  policy;  and  the 
insured  would,  therefore,  have  no  right  to  rely  upon  any  waiver 
not  made  in  that  manner,  unless  it  could  be  shown  that  the 
company  did  in  fact  authorize  the  agent  to  make  the  waiver 
otherwise."  It  is  true  in  this  case  that  our  present  chief  jus- 
tice, while  discussing  the  legal  effect  of  a  stipulation  in  a  policy 
similar  to  that  which  we  are  now  considering,  said  that  this 
clause  put  the  insured  upon  notice  that  the  agent  has  no  au- 
thority to  waive  a  condition  of  the  policy,  except  in  writing 
attached  to  the  policy,  and  the  insured  would,  therefore,  have 
no  right  to  rely  upon  any  waiver  not  made  in  that  manner, 
unless  it  could  be  shown  that  the  company  did  in  fact  author- 
ize the  agent  to  make  the  waiver  otherwise,  and  that,  "to  estab- 
lish such  authority  on  the  part  of  the  agent,  the  insured  would 
have  to  show  that  it  was  expressly  ^^^  granted  by  the  company 
in  the  given  instance,  or  would  have  to  show  some  previous 
course  of  dealing  in  similar  cases  by  the  agent  with  the  com- 
pany's consent,  manifested  by  ratification  or  otherwise."  The 
language  used  by  the  chief  justice  in  no  way  controls  or  qualifies 
the  principle  ruled  in  this  case.  For,  confessedly,  it  was  not 
shown,  nor  attempted  to  be  shown,  that  the  company  expressly 
granted  to  the  agent  the  power  to  give  the  assent  to  the  addi- 
tional insurance  otherwise  than  in  writing,  nor  was  any  previous 
course  of  dealing  in  similar  cases,  which  was  ratified  by  the  com- 
pany, attempted  to  be  shown.  On  the  contrary,  the  plaintiff  in 
error  rested  his  case  upon  the  proposition  that,  where  the  agent 
had  the  power  to  waive  a  condition  of  the  policy  so  as  to  assent 
to  additional  insurance,  notwithstanding  the  fact  that  a  condi- 
tion of  the  policy  restricted  the  power  of  the  agent  to  make  such 
consent  in  writing,  as  the  agent  had  the  power  and  did  consent, 
althouarh  orally,  nevertheless  the  company  was  bound. 

These  authorities  seem  to  be  conclusive  of  the  question    in- 
volved in  this  case.  The  rule  in  Carrugi  v.  Atlantic  Fire  Ins.  Co., 

40  Oa.  135,  2  Am.  Hep.  567,  and  City  Fire  Ins.  Co.  v.  Carrugi, 

41  Ga.  660,  is  to  the  effect  that  where  the  contract  of  insurance 
provides  that  the  agent  may  change  the  conditions  expresseil 
in  the  policy  by  writing  thereon,  sueh  agent  having  the  power, 
the  company  is  bound  when  the  agent  havinsr  notice  agrees  to 
the  changed  condition.  In  the  case  at  bar,  however,  when  the 
power  of  the  acfont  to  rhnncre  the  condition  is  limited  so  that  no 
change  by  the  agent  shail  be  effected  unless  the  same  is  done 
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by  a  writing  on  the  policy,  the  power  of  the  agent  as  to  the  man- 
ner of  such  change  being  restricted,  the  company  cannot  be 
held  to  the  terms  of  such  changed  conditions,  unless  the  change 
has  been  made  in  accordance  with  the  terms  prescribed  in  its 
original  contract.  The  law  abhors  a  forfeiture;  and  when  a 
contract  of  insurance  has  been  entered  into,  while  both  parties 
should  be  held  to  an  observance  of  its  terms,  the  contract  will 
be  interpreted  most  strongly  against  the  company.  While  this 
is  so,  it  is  nevertheless  true  that  a  contract  of  insurance  is  gov- 
erned by  the  same  rules  of  interpretation  as  apply  to  other  con- 
tracts; and  where  parties  incorporate  certain  terms  or  stipula- 
tions in  their  contracts,  it  is  not  the  province  of  the  court  to 
'****^  extend  or  enlarge  them,  but,  in  construing  them,  to  give  ex- 
pression to  the  true  intent  of  the  parties,  and  in  so  doing  the 
language  used  is  the  best  criterion  of  intention.  We  therefore 
rule  that  the  evidence  offered  was  inadmissible,  and  that  the 
court  did  not  err  in  granting  a  nonsuit. 
Judgment  affirmed. 

All  the  justices  concurring. 


INSURANCE,  ADDITIONAL  —  WAIVER  OF  CONDITION 
AGAINST.— A  local  insurance  agent  has  no  authority,  after  Issuing 
a  policy,  to  waive  a  clause  therein  providing  that  additional  insur- 
ance shall  avoid  the  policy  unless  written  consent  thereto  should 
be  indorsed  thereon.  Additional  insurance  taken  upon  the  autlior- 
ity  of  such  an  attempted  waiver  avoids  the  policy:  Taylor  v.  State 
Tiis.  Co..  98  Iowa,  521,  60  Am.  St.  Rep.  210,  and  note.  Compare 
Morrison  v.  Insurance  Co.,  69  Tex.  353,  5  Am.  St.  Rep.  C>3\  Grubbs 
V.  North  Carolina  etc.  Ins.  Co..  108  N.  a  472,  23  Am.  St  Rep.  62. 


Tuck  v.  National  Bank  op  Athens. 

[108  Georgia,  ♦«.] 

NEGOTIABLE  INSTRUMENTS— PAYMENT— NOTICE  OF 
NONPAYMENT.— The  maker  of  a  negotiable  instrument  is  not  by 
law  entitled  to  notice  of  maturity  and  nonpayment.  The  fact  that 
a  bank  pledgee  of  a  note  fails,  by  agreement  with  the  payee,  to 
notify  the  maker  that  the  note  has  been  discounted,  does  not  con- 
stitute a  fraud  upon  the  maker  or  warrant  him  in  paying  the  note 
to  the  original  payee  without  requiring  him  to  produce  and  sur- 
render  it. 

APPEAL— DIRECTING  VERDICT.— IT  IS  REVERSIBLE 
ERROR  to  direct  a  verdict  upon  conflicting  evidence  which  would 
have  wariautt'd  a  hudiuy  contrary  to  that  which  was  directed. 


70  Tlck  v.  National  Bank  of  Athens.       [Georgia, 

n.  C.  Tuck,  Envin  &  Erwin,  and  Lumpkin  &  Burnett,  for 
the  plaintiff  in  error. 

J.  J.  Strickland  and  "W.  S.  Basinger,  for  the  defendant  in 
error. 

""■^  LITTLE,  J.  This  case  was  here  and  decided  at  the 
March  term,  1897:  See  National  Bank  v.  Tuck,  102  Ga.  556.  It 
was  simply  ruled  then  that  the  principles  announced  in  the  de- 
cision in  the  case  of  Bank  of  University  v.  Tuck,  101  Ga.  104, 
controlled  the  case,  and  the  judgment  rendered  in  favor  of 
Tuck  was  reversed  and  a  new  trial  ordered.  At  the  next  trial 
the  court,  at  the  conclusion  of  the  evidence,  directed  a  verdict 
for  the  bank,  and  Tuck  made  a  motion  for  a  new  trial,  which 
was  overruled.  Tliere  are  but  two  grounds  of  the  motion  which 
need  to  be  considered  by  us  in  determining  the  case.  The  de- 
fendant amended  his  pleas,  which  amendments,  in  substance, 
allege  that  there  was  an  agreement  between  the  bank  and  the 
Eeaves  Warehouse  Company  that  no  notice  should  be  given  to 
Tuck,  the  maker  of  the  note,  that  the  same  had  been  discounted 
and  was  held  by  the  bank,  and  it  is  alleged  that  the  fact  that 
the  note  was  discounted  and  so  held  was  purposely  and  inten- 
tioiMlly  concealed  from  the  maker,  and  it  is  insisted  by  the 
plea  that  this  conduct  was  a  kgal  fraud  on  the  rights  of  the  de- 
fendant, because  it  enabled  the  Eeaves  Warehouse  Company  to 
collect  the  note,  which  they  could  not  have  done  if  the  notice 
had  been  given.  The  amendments  to  the  plea  were  on  motion 
stricken  by  the  court,  and  error  is  assigned  in  the  first  ground 
to  the  striking  of  the  amendment. 

1.  The  maker  of  a  negotiable  instrument,  whether  payable 
at  a  bank  or  not,  is  not  by  law  entitled  to  notice  of  maturity 
and  nonpayment,  nor  does  the  fact  that  the  pledgee  of  such  a 
note  fails,  by  agreement  with  the  payee  or  otherwise,  to  notify 
the  maker  of  the  fact  that  the  note  has  been  pledged  and  who 
holds  the  same,  of  itself,  constitute  any  fraud  against  the  maker. 
Not  being  entitled  to  such  notice,  he  could  not  claim  any  benefit 
for  the  want  of  it.  Circumstances  might  arise  which  would 
form  an  exception  to  this  rule,  but  they  do  not  exist  in  this 
case,  and  as  the  amendments  set  up,  as  a  defense,  facts  which 
could  not  operate  as  such  if  proved,  the  court  committed  no 
error  in  disallowing  the  amendments. 

2.  In  the  case  of  Bank  of  University  v.  Tuck.  101  Ga. 
104.  which  ****  was  a  case  very  similar  to  the  one  now  under 
consideration  and  the  decision  of  which  this  court  ruled  con- 
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trolled  this  case,  the  court  held  that  the  liability  of  the  defend- 
ant depended  upon  whether  the  Keaves  Warehouse  Company 
was  the  agent  of  the  bank,  either  express  or  implied,  to  collect 
the  note.  There  was  much  evidence  introduced  in  the  present 
case  for  the  purpose  of  showing  that  the  Reaves  Warehouse 
Company  had  expressly  been  made  the  agent  of  the  bank  to 
■collect  the  note  sued  on,  as  well  as  to  show  that  no  such  agency 
existed.  As  far  as  we  could  we  have  carefully  compared  the 
evidence  in  the  record  of  the  present  case  with  that  in  the  record 
of  the  case  reported  in  National  Bank  v.  Tuck,  102  Ga.  556. 
This  examination  discloses  that  the  evidence  tending  to  show 
express  agency  on  the  part  of  the  warehouse  company  to  collect 
the  note  for  the  bank  has  been  materially  strengthened  by  the 
evidence  of  White  for  the  plaintiff  and  O'Farrell  for  the  defend- 
ant, as  their  eyidence  appears  in  the  present  record.  Indeed, 
after  a  careful  consideration  of  the  evidence  of  these  witnesses, 
when  taken  in  connection  with  the  other  evidence  in  the  case, 
we  are  of  the  opinion  that  it  puts  in  issue  the  fact  of  the  exist- 
ence of  such  agency.  This  being  our  conclusion,  it  follows,  as 
a  matter  of  course,  that  the  court  erred  in  directing  a  verdict 
for  the  plaintiff.  Such  a  direction  is  only  authorized  when 
there  is  no  conflict  in  the  evidence,  but  where  such  evidence  de- 
mands a  particular  verdict:  Civ.  Code,  sec.  5331.  We  have 
made  no  attempt  to  set  out  the  differences  which  appear  to  us 
to  exist  in  the  record  in  the  former  case  and  in  this  as  to  the 
testimony  of  the  witnesses,  nor  do  we  intimate  that  if  the  case 
had  been  submitted  to  the  jury  under  proper  instructions  to 
find  a  verdict  under  the  evidence  before  them,  and  they  had  re- 
turned the  verdict  which  they  did  under  the  direction  of  the 
court,  such  verdict  would  have  been  contrary  to  the  evidence. 
What  we  do  mean  to  say  is,  that,  as  it  appears  in  the  record,  the 
evidence  upon  the  fact  of  agency  is  conflicting,  and  that  there 
is  enough  to  have  warranted  a  finding  contrary  to  that  which 
was  directed;  and  we  reverse  the  judgment  because,  under  these 
circumstances,  the  case  should  have  been  submitted  to  the  jury 
for  a  verdict. 

Judgment  reversed. 

All  the  justices  concurring,  except  Cobb,  J.,  who  was  disquali- 
fied. 


NEGOTIABLE  TNSl'RUMENTS— rRRSENTATION.— The  maker 
of  a  nott'  payable  at  a  particular  time  and  place  is  liable  thereon, 
though  it  is  not  presented   at  the  time  and  place  named:  Greeley 
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T.  Whitehead,  35  Fla.  523.  4S  Am.  St.  Rep.  258.  Demand  or  notii'- 
Is  not  necessary  to  bind  an  indorser  if  there  is  no  principal  party 
liable  on  the  note  or  bill:  Note  to  McLanahan  v.  Brandon,  14  Am. 
Dec.  189,  190. 

TRIAL— DIRECTING  VERDICT.— If  the  evidence  clearly  estab- 
lishes the  right  of  the  plaintiff  to  recover,  and  no  defense  is  proved, 
It  is  proper  for  the  court  to  direct  a  verdict  for  the  plaintiff,  but 
not  otherwise:  Moore  v.  Baker,  4  Ind.  App.  115,  51  Am.  St  Rep. 
203. 


HousEE  V.  Christian. 

[108  Georgia,  4C9.] 

ADVERSE  POSSESSION  — MINERAL  INTERESTS.- The 
grantees  in  a  deed  which  reserved  the  mineral  interests  in  the  land 
conveyed  to  them  cannot,  as  against  the  grantors  or  their  privies, 
«et  up  title  by  prescription  to  such  mineral  interests,  unless  they 
ihave  in  some  manner  given  notice  to  the  grantors  or  their  privies 
that  they  intended  to  hold  or  were  holding  adversely  to  them, 

R.  P.  Lattner  and  0.  J.  Lilly,  for  the  plaintiffs. 

Dean  &  Hobbs,  for  the  defendants. 

4"^"  SIMMOXS,  C.  J.  This  was  a  suit  for  the  recovery  of  the 
mineral  interests  in  certain  land.  The  defendants  set  up  a  pre- 
scriptive title.  The  evidence  showed  that  the  defendants  went 
into  possession  of  the  land  under  a  conveyance  from  one  of  the 
plaintiffs  and  those  under  whom  the  other  plaintiffs  claim  the 
•mineral  interests  in  the  land.  This  conveyance  of  the  land  to 
the  defendants  expressly  reserved  the  mineral  interests  therein. 
The  jury  returned  a  verdict  for  the  plaintiffs.  The  court  granted 
a  now  trial,  and  the  plaintiff  excepted. 

"We  think  that  the  grantees  in  a  deed  which  resen-ed  the 
mineral  interests  in  the  land  conveyed  to  them  cannot,  as 
against  the  grantors  or  their  privies,  set  up  title  by  prescription 
to  such  mineral  interests,  unless  they  have  in  some  manner 
given  notice  to  the  grantors  or  their  privies  that  they  intended 
to  hold  or  were  holding  adversely  to  them.  There  was  no  such 
notice  shown  in  this  case,  actual  or  otherwise.  There  was  no 
evidence  that  any  mine  had  ever  been  worked  on  the  land.  Pre- 
scription can  ripen  only  after  notice  of  an  adverse  claim.  Un- 
til after  notice  of  such  a  claim,  the  possession,  as  to  the  mineral 
interests,  is  merely  permissive,  and  the  mere  holding  of  the 
land  for  any  number  of  years  will  not  ripen  into  a  prescriptive 
title  where  the  possession  is  only  permissive.     The  record  does 
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not  disclose  that  any  notice  whatever  was  ever  given  by  the  de- 
fendants to  the  phiintifls  of  any  adverse  holding  of  the  mineral 
interests  in  this  land.  Having  received  the  deed  with  a  reser- 
vation of  the  mineral  interests  and  having  given  no  notice  of  any 
adverse  holding,  the  defendants  are  estopped  to  set  up  any  pre- 
scriptive title  to  the  mineral  rights.  For  these  reasons  we 
think  that  the  verdict  for  the  plaintiffs  was  demanded,  and  that 
the  court  below  erred  in  granting  a  new  trial.  There  are  other 
questions  raised  by  the  bill  of  exceptions  and  the  motion  for  new 
trial,  but  the  view  we  take  of  the  case  renders  it  unnecessary  to 
discuss  them. 
Judgment  reversed. 

All  the  justices  concurring. 


ADVERSE  POSSESSION-MINERALS.— If  the  title  to  the  sur- 
face of  land  has  been  severed  from  the  title  to  coal  and  mineral 
nndorneath  in  place,  the  possession  of  the  surface  for  the  statu- 
tory period  of  limitation  does  not  convey  the  title  to  such  coal  and 
mineral:  Catlin  Coal  Co.  v.  Lloyd,  180  111.  39S,  72  Am.  St.  Rep.  216, 
and  note. 

TO  CONSTITUTE  ADVERSE  POSSESSION  the  true  owner 
must  know  that  the  adverse  holder  claims  in  his  own  right,  or  the 
possession  must  be  so  open  and  notorious  as  to  raise  the  presump- 
tion of  notice:  Normant  v.  Eureka  Co..  98  Ala.  181,  39  Am.  St.  R-ep. 
45.  See,  furtlier,  as  to  what  constitutes  adverse  possession,  the  notes 
to  Willamette  Real  Estate  Co.  v.  Hendris,  52  Am.  St  Rep.  806; 
De  Frieze  v.  Quint,  28  Am.  St.  Rep.  158-162. 


Rose  v.  Weixberqee. 

[108  Georgia,  533.] 

SALE   OF    FRUIT   IN   TRANSIT-BUYER'S    RISK.-Where 

fruit  already  in  transit  is  bought  from  one  who  the  buyer  knows 
is  not  the  shipper,  and  the  purchase  is  at  the  "buyer's  risk."  the 
term  "buyer's  risk"  pl.T(^os  upon  the  buyer  all  risk  of  damage  caused 
by  dofoctive  cars,  impi-oper  packing,  and  decay  of  fruit. 

SALE  OF  FRUIT  TO  BE  SHIPPED— BUYER'S  RISK  — 
Whei-e  the  owners  and  sliippers  of  fruit  sell  it  at  the  "buyer's  risk." 
such  term  places  upon  the  purcliaser  the  risks  of  transportation 
alone,  after  the  title  has  passed  to  him.  but  all  risks  Incident  to  de- 
fective ears  and  improper  packing  at  tlie  point  of  shipment  are  as- 
sumed by  the  sliipper. 

Rosser  &  Carter,  for  the  plaintiffs  in  error. 

Maddox  &  Terrell,  for  the  defendants  in  error. 
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o»»  FISH,  J.  Weinberger  &  Co.,  residents  of  New  Orleans, 
sued  Rose  &  McDonald  upon  a  contract  for  the  purchase  of  a 
carload  of  fruit.  The  contract  was  contained  in  certain  letters 
and  telegrams  which  passed  between  the  parties,  and  was,  in 
brief,  that  the  plaintiffs  sold  the  defendants  a  carload  of  fruit 
which  was  in  transit  from  certain  shippers  in  California  to  the 
plaintiffs;  the  terms  of  the  sale  being  "f.  o.  b.  California,  buy- 
er's risk,  California  weights.  Rate  $1.50  hundred,  refrigerator 
charges,  $185."  The  petition  alleged  that  the  amount  due  by 
defendants,  including  refrigerator  charges,  was  eight  hundred 
and  ninety-one  dollars  and  sixty-five  cents.  In  defense  to  the 
action  the  defendants  pleaded  that  by  the  terms  "f.  o.  b.  Cali- 
fornia, buyer's  risk,"  it  is  meant  and  understood,  and  was  meant 
and  understood  between  the  parties  to  the  contract,  that  plain- 
tiffs should  securely  and  properly  pack  the  fruit  in  a  proper  and 
suitable  car;  and  that  if,  under  the  terms  of  the  contract,  any 
damage  should  result  from  such  failure  to  properly  pack  or  from 
the  defective  condition  of  the  car,  the  plaintiffs  should  right- 
fully be  responsible  therefor.  It  is  alleged  that  the  fruit  was 
not  properly  packed  and  that  the  car  was  defective,  and  that  as 
a  consequence  the  fruit  was  worth  but  one-third  of  the  price  con- 
tracted to  be  paid  *^**  for  it  when  it  reached  Atlanta,  and  that 
these  defects  were  known  or  should  have  been  known  to  the 
plaintiffs  when  they  made  the  sale.  The  defendants  filed  an- 
other plea,  in  which  they  alleged  that  the  contract  sued  on  was 
made  by  the  plaintiffs  as  agents  for  Pinkham  &  McKevitt,  their 
consignors  from  California;  that  the  shipping  of  the  fruit  from 
California  was  at  the  risk  of  Pinkham  &  McKevitt  and  plain- 
tiff's; and  that  if  the  goods  were  shipped  at  the  risk  of  these  de- 
fendants, they  assumed  such  risks  only  after  the  contract  be- 
tween the  plaintiffs  and  defendants  was  entered  into,  and  then 
the  risk  assumed  was  only  that  of  transportation;  that  by  the 
custom  of  the  California  fruit  trade  it  was  the  duty  of  the  sell- 
ers and  shippers  to  furnish  a  proper  car  in  which  to  ship  fruit 
and  to  properly  pack  the  fruit,  and  that  it  was  the  duty  of 
plaintiffs  not  only  to  furnish  a  proper  car  but  to  properly  pack 
the  fruit,  which  they  failed  to  do.  The  plaintiffs  made  a  mo- 
tion to  strike  the  pleas  of  the  defendants,  and  after  hearing  such 
motion  the  judge  passed  an  order  reciting  that,  it  being  admit- 
ted in  the  pleas  that  the  defendant?  entered  into  the  contract 
sued  on,  and  they  admitting  in  open  court  that  the  words  "f.  o. 
b."  fis  used  in  the  contract  meant  ''free  on  board."  the  pleas  were 
stricken  as  not  setting  fortli  any  sufficient    matter  of    defense. 
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To  the  granting  of  this  order  the  defenJants  excepted.  The 
court  then  directed  a  verdict  in  favor  of  the  plaintiffs  for  the 
full  amount  sued  for,  with  interest;  and  to  this  also  the  defend- 
ants excepted.  It  will  be  observed  that  the  first  of  the  pleas 
above  referred  to  treats  the  plaintiffs  as  the  owners  of  the  car 
of  fruit  at  the  time  the  contract  was  cMitored  i^ito,  and  allet^fes 
facts  which  it  is  claimed  would  be  a  bar  to  the  action  by  the 
plaintififs  as  owners.  On  the  other  hand,  the  second  plea  sets 
up  a  defense  against  the  plaintiffs  as  agents  of  the  real  owners, 
who  were  alleged  to  reside  in  California. 

1.  We  will  deal  with  these  pleas  in  their  order.  The  plea 
which  sought  to  set' up  a  defense  against  the  paintiffs  as  own- 
ers was  properly  stricken.  The  defendants'  agents  in  Atlanta 
wrote  to  plaintiffs,  asking  if  they  had  any  fruit  "in  transit." 
PlaintilTs  replied  by  wire  that  they  had  a  car,  and  made  an  offer 
to  sell  it.  Defendants'  agents  wired  in  reply  an  acceptance  of 
^^'*  the  offer  if  certain  changes  were  made,  and  the  plaintiffs 
replied  agreeing  to  the  contract  so  changed.  Upon  this  the  con- 
tract of  sale  became  complete,  and  the  liability  of  each  of  the 
jiarties  thereto  is  to  be  determined  from  the  contract  so  made. 
A^iewed  in  the  light  of  the  fact  that  the  car  of  fruit  was  bought 
in  transit  and  that  the  plaintiffs  knew  this  fact,  what  was 
meant  by  the  parties  when  they  used  the  terms  "f .  o.  b.  Califor- 
nia. ])uyer's  risk^'?  It  was  admitted  that  f.  o.  b.  meant  "free  on 
board,"  and  hence  under  this  part  of  the  contract  the  defend- 
ants were  to  be  responsible  for  the  cost  of  shipment  from  Cali- 
fornia to  Atlanta:  Bnuvier's  Law  Dictionary,  tit.  "f.  o.  b."  When 
the  contract  of  sale  became  complete,  the  defendants  assumed 
all  risk  of  loss  or  damage  occurring  thereafter:  1  Benjamin  on 
Sales,  sec.  319,  and  cases  cited.  Treating  the  plaintiffs  as  the 
owners  of  the  property,  the  defendants  by  their  contract  agreed 
to  accept  the  car  in  whatever  condition  it  might  be  when  the 
contract  was  entered  into.  The  car  was  in  transit,  having  beeu 
shipped  from  California  to  the  plaintiffs.  They  had  no  oppor- 
tunity to  inspect  it;  they  knew  nothing  about  its  condition:  and 
we  think  that  by  their  proposal  to  the  defendants  they  meant 
to  say:  We  have  a  car  of  fruit  in  transit  from  California.  We 
have  not  seen  it,  nor  do  we  know  anything  about  its  condition. 
We  will  sell  you  this  car  at  a  specified  price,  but  it  must  be  un- 
derstood that  we  do  not  warrant  the  condition  of  the  fruit,  and 
expect  you  to  assume  all  risks  or  loss  or  damaire  that  may  arise. 
We  sell  you  this  car.  which  we  agree  is  fruit  of  a  certain  kind, 
and,  if  the  car  is  found  to  be  loaded  with  this  particular  kind  of 
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fruit,  then  you  must  accept  it  in  whatever  condition  it  may  be 
when  it  reaches  you.  Such  seems  to  us  to  be  the  meaning  of 
the  contract.  If  by  buyer's  risk  the  plaintiffs  meant  that  the 
defendants  would  assume  only  such  risk  of  loss  or  damage  a3 
might  arise  after  the  contract  was  entered  into,  the  words  might 
as  well  have  been  left  out  of  the  contract;  for,  as  we  have  seen, 
the  law  cast  upon  the  defendants  all  such  risks  thereafter  aris- 
ing. If  these  words  have  any  significance  at  all,  their  plain 
common-sense  meaning  is  that  the  defendants  must  assume  all 
risks — defective  car,  improper  packing,  decay  of  fruit,  etc.,  and 
the  only  '*'***  defense  left  them  is  that  they  did  not  in  fact  get 
what  they  bought.  This  was  the  only  thing  that  the  plaintiffs 
warranted;  everything  else  was  at  the  risk  of  the  purchasers. 
There  is  no  allegation  that  the  car  contained  other  than  the 
kind  of  fruit  contracted  for;  and  the  defendants  by  their  con- 
tract having  bought  fruit  in  a  decayed  condition,  they  have  no 
just  cause  of  complaint, 

2.  Ought  the  same  meaning  to  be  attached  to  buyer's  risk," 
if  the  contract  was  made  with  the  owners  of  the  fruit,  who 
packed  the  same  for  shipment?  One  of  the  pleas  sets  up  that 
the  plaintiffs  were  not  the  owners  but  were  mere  agents  of  the 
owners,  who  were  also  the  shippers  in  California.  While  an 
agent  may  in  his  own  name  maintain  a  suit  on  a  contract  so 
made  for  the  benefit  of  his  principal  (Civ.  Code,  sec.  3037,  par. 
3).  still  in  such  a  suit  any  defense  will  be  allowed  to  the  de- 
fendant which  he  could  lawfully  set  up  against  the  principal 
if  the  suit  had  been  brought  in  his  name.  A  holding  that, 
relatively  to  the  shippers  and  owners,  buyer's  risk  meant  tliat 
the  purchaser  was  to  assume  risks  of  defective  car  and  im- 
proper packing,  in  a  case  like  the  present  one,  would  allow  the 
owner  to  perpetrate  a  fraud  on  the  buyer.  Under  the  allevia- 
tions in  the  plea,  the  owner  knew  just  what  conditinn  the  r-nr 
was  in — knew  that  it  was  not  suited  for  carrying  fruit;  knew 
that  the  fruit  was  improperly  packed;  and  knew  that  it  would 
reach  its  destination  in  a  damaged  condition.  "While  the  pur- 
chaser might  be  willing  to  assume  any  risks  of  damage  that 
might  arise  to  the  fruit  when  properly  shipped,  it  is  hardly  to 
be  presumed  that  he  would  enter  into  a  contract  to  buy  a  car 
of  fruit  which  was  absolutely  certain  to  be  decayed  when  it 
reached  him.  That  by  the  use  of  the  term  '^Duyer's  risk"  the 
parties  intended  that  the  purchaser  must  take  the  risks  of 
transportation,  but  that  all  risks  incident  to  improper  packing 
in  the  car  at  the  initial  point  of  shipment  were  to  be  assumed 
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by  the  shipper,  seems  clear  when  we  take  into  consideration  the 
long  distance  the  fruit  was  to  come,  its  perishable  nature,  and 
the  absolute  necessity  that  it  should  be  properly  packed.  Tlie 
plea  distinctly  alleges  that  it  was  the  custom  of  the  California 
fruit  trade  that  the  shipper  should  see  that  the  fruit  was  ^'^^ 
properly  packed  in  a  suitable  car,  and  that  "Tsuyer's  risk"  meant 
that  the  defendants  were  to  take  the  risk  only  after  the  title 
had  passed  to  them;  and  construing  the  pica  as  a  wliole.  we 
think  it  set  up  a  good  defense  as  against  the  owners  of  the  prop- 
erty. If  it  should  be  determined  at  the  trial  that  the  plaintiffs 
were  the  owners  at  the  time  the  contract  was  entered  into, 
the  defendants  under  their  contract  would  have  no  defense  to 
the  action.  If,  on  the  other  hand,  it  should  be  determined  that 
Pinkham  &  Mclvevitt  were  the  owners,  then  the  defendants 
wou]d  be  let  into  the  defenses  sought  to  be  set  up  against  the 
plaintiffs  as  agents  of  these  owners. 
Judgment  reversed. 

All  the  justices  concurring. 


Buyer's  Rlek.* 
It  Is  a  general  mle  in  the  law  of  sale  that  risk  follows  the  title. 
This  rule  Is  nniversally  recognized  and  needs  no  citation  of  au- 
thoritles  to  support  it.  If  the  vendor  of  goods  retains  the  title  to 
tliem  until  actual  delivery  to  the  vendee,  then  any  loss  or  damage 
which  they  may  suffer  during  the  course  of  transportation  must 
be  borne  by  the  vendor.  On  the  other  hand,  if  the  title  to  the 
goods  vests  in  the  vendee  at  the  moment  of  the  sale  or  upon  de- 
livery to  the  carrier,  then  the  risk  of  loss  or  damage  to  the  goods 
d'lrlng  transportation  is  upon  the  vendee.  Tliis  rule  is  clear  and 
veil  settled.  It  Is,  however,  difficult  of  application  at  times,  and 
it  is  frequently  a  question  of  fine-haired  distinction  whether  or  not 
tiic  title  to  tlie  goods  lias  passed,  and  consequently  at  whose  risk 
tlie  goruN  are  during  the  course  of  transportation.  Probably  by 
r''ns<ui  of  this  uncertainty,  and  for  the  purpose  of  fixing  the  risk 
uijiin  tlie  buyer  irrespective  of  the  question  whether  the  title  l8 
In  him  or  not,  there  has  come  into  quite  gener.il  use  the  term 
"buyer's  risk"  which  is  incorporated  into  contracts  for  the  sale  of 
goods  wliich  are  to  be  transported.  Tbe  term  has,  however,  been 
the  «ulij''Ct  of  scant  judicial  interpretation.  Castle  v.  Playford. 
L.  It.  7  Ex.  DS,  is  the  leading  case  on  the  (luestion,  the  contract 
in  this  ease  containing  the  flange,  "the  purchaser  takes  ujion  liim- 
s'lf  ihc  risks  and  dangers  of  the  seas."  In  the  case  as  first  reporti'd 
In  L.  U.  "  Ex.  H;.".  it  was  hchl  !!;;it  ti;i-  cl;ius,>  ..;  i  :imi  \rd\v  ;][<• 
effect    of    imposing  on    the  purchas 'rs   the   entire  risk   for   loss  at 

■   }'.■■   FKKl.NCK    TO    MriNOLUAl'llIi      N'TIS. 

Los.-  Jur.i.o'  iraiiiportution  falh  ujn'ii  whom:  2'3  Aiu.  it.  Hep.  lai-toS. 
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sea,  and  render  them  liable  whether  the  goods  were  delivered  or 
not,  but  that  its  sole  effect  was  to  relieve  the  vendors  from  any 
liability  to  an  action  for  nondelivery.  This  decision  was  reversed 
by  a  unanimous  court  in  L.  R.  7  Ex.  98,  Coclibum,  C.  J.,  and  Black- 
burn, J.,  delivering  the  opinions.  The  court  was  disposed  to  think 
that  this  clause  passed  the  property  in  the  goods  and  the  title 
was,  therefore,  in  the  vendee,  and,  the  title  being  in  the  vendee, 
the  goods  were  clearly  at  his  risk  according  to  the  universal  rule 
to  which  we  have  already  called  attention.  Blackburn,  J.,  in  the 
course  of  his  opinion,  clearly  indicates  the  grround  upon  which 
the  opinion  rested.  "My  impression  is,"  he  said,  "if  it  were  neces- 
sary to  decide  It  now,  that  the  effect  of  this  contract  is  that  the 
property  passed;  but  I  think  It  is  unnecessary  to  decide  the  mat- 
ter. The  parties  In  this  case  have  agreed,  whether  the  property 
passed  or  not,  that  the  purchaser  should,  from  the  time  he  received 
the  bills  of  lading,  take  upon  himself  all  risks  and  dangers  of  the 
seas;  and,  according  to  Mr.  Littler's  construction,  I  do  not  see  what 
risk  he  took  upon  himself  at  all,  unless  It  was  this— that  he  said: 
'If  the  property  perishes  by  the  dangers  of  the  seas,  I  shall  take 
the  risk  of  having  lost  the  property,  whether  It  be  mine  or  not.'  " 
This,  we  believe,  Is  the  correct  construction  of  contracts  of  this 
character.  It  may  be  that  the  vendor  wishes  to  retain  title  to 
the  property  in  himself,  and  yet  for  his  further  protection  a  clause 
is  incorporated  in  the  agreement  that  during  transportation  the 
goods  are  at  the  risk  of  the  vendee.  And  if  the  effect  of  such  a 
clause  should  be  to  transfer  the  property,  his  other  expressed  in- 
tention as  to  retention  of  the  title  would  be  nugatory.  The  case 
of  Martineau  v.  Kitching,  L.  R.  7  Q.  B.  436,  points  out  that  this 
clause  is  used  in  contracts  where  the  property  has  not  yet  passed, 
because  if  title  had  already  passed  to  the  buyer  the  property  would 
be  at  his  risk  in  any  event,  under  the  rule  that  risk  follows 
title.  In  this  case  the  goods  were  at  the  seller's  risk  Instead  of  the 
buyer's,  but  the  principle  was  precisely  the  same.  Here  sugar  was 
in  the  warehouse  of  a  broker,  under  a  contract  which  read  "goods 
at  seller's  risk  for  two  months."  The  sugar  had  been  sold  but  not 
hauled  away  when  it  was  destroyed  by  a  fire.  This  action  was 
brought  to  recover  from  the  buyer  the  price  of  the  sugar,  the  seller 
contending  that  the  property  was  in  the  buyer,  and,  since  the  risk 
followed  the  title,  any  loss  which  occurred  must  be  borne  by  him. 
l^ut  the  court,  in  holding  that  the  seller  must  bear  the  loss  not- 
withstanding the  title  to  the  property  may  have  been  in  the  buyer, 
said:  "What  would  be  the  necessity,  what  would  be  the  object  or 
purpose  of  such  a  stipulation  that  the  goods  should  be  at  their 
[the  sellers']  risk  during  the  two  mouths  if  the  property  still  re- 
mained in  them?  Of  course,  it  would  then  be  at  their  risk."  As 
was  said  by  Blackburn,  J.,  in  the  same  case:  "Where  the  parties 
have  stipulated  that  the  risk  shall  be  on  one  side,  it  matters  not 
whether  the  proi)erty  had  passed  or  not."  This  rule  is  recognized 
by  White  v.  Solomon,  1G4  Mass.  516. 
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The  principal  case  exteads  the  meaning  of  the  term  "buyer's 
risk"  when  used  in  a  contract,  since  it  holds  not  only  that  the  risk 
Is  on  the  buyer  from  the  time  the  contract  is  entered  into  irrespec- 
tive of  the  question  whetlier  the  title  is  in  him  or  not,  but  it  holds 
that  in  a  sale  made  while  goods  are  in  transit  by  one  who  was  not 
the  shipper,  the  term  "buyer's  risk'*  casts  the  burden  of  loss  on  tlie 
buyer  not  merely  from  tlie  time  of  the  contract,  but  from  tlie  time 
when  the  goods  were  packed  and  loaded  into  the  cars,  and  loss 
by  reason  of  imperfect  and  negligent  packing  is  a  risk  which  tlie 
buyer  has  assumed.  This  seems  to  be  correct,  as  Is  also  tlie  othor 
rule  established  by  the  case  that  a  buyer  does  not  assume  as  a  risk 
imperfect  packing  and  defective  cars  known  to  his  seller  and  ship- 
per. An  added  reason  why  tliis  would  be  true  is  that  to  hold  that 
the  term  "buyer's  risk"  casts  the  burden  of  loss  on  the  buyer  for 
the  seller's  and  shii^per's  imperfect  packing  would  be  to  stipulate 
against  injury  which  is  the  result  of  one's  own  negligence  which 
cannot  be  done  by  the  use  of  so  vague  a  term.  Even  though  tlie 
title  were  in  the  buyer  and  the  consequent  risk  attaching  thereto,  if 
the  seller  is  guilty  of  negligence  in  handling  the  goods  he  would 
clearly  be  liable  therefor  the  same  as  any  other  bailee.  So  far  as 
the  defective  car  is  concerned,  it  seems  that  in  the  principal  case 
its  defective  condition  was  known  to  the  seller.  If,  however,  the 
seller  liad  nothing  whatever  to  do  with  the  car  in  which  the  goods 
were  shipped,  and  did  not  and  could  not  know  of  its  defective  con- 
dition, there  would  seem  to  be  no  ground  for  holding  the  seller 
liable  for  its  defective  condition  and  the  consequent  injury  to  tlie 
goods.  "Buyer's  risk"  in  such  a  case  would  only  include  liability 
for  all  loss  subsequent  to  the  delivery  of  the  goods  to  the  carrier  by 
the  seller.  The  question  seems  never  to  have  been  passed  upon 
judicially. 
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AGENCY— POWER,  TO  APPOINT  SERVANT  OR  SUB- 
AGENT. — An  agent's  authority  emltraces  all  the  means  usual  and 
necessary  for  its  proper  execution;  hence  a  general  agent  may  ap- 
point a  servant  for  the  purpose  of  doing  some  particular  act.  not 
involving  tlie  exercise  of  discretion,  provided  it  is  witliin  tlie  scope 
of  the  agency,  though  he  may  not  appoint  a  suliagent  to  exercise 
di.seretionary  powers. 

T>ANT)LORU  AND  TENANT— NOTICE  OF  OPTION  TO 
TP:TmiNATE  LEASE.— Under  a  lease  which  provided  that  "sliould 
any  payment  fail  to  lie  made  at  or  within  tliirty  days  after  its  ma- 
turity, the  lenso  may  lie  terminntod  at  tlie  option  of  the  party  of  t!ie 
first  part,"  a  (leiiiand  for  tlie  jxissossion  of  the  premises,  after  a  de- 
mniiil  for  payiiieiit  of  riMit  due  for  more  tlian  ;i  month,  constitutes 
a  siilticient  notice  tliat  tlio  lessor  was  exercising  liis  option  to  ter- 
minate the  ie;is(\  ;i!tlioii,Lrh  tlio  deiiinnd  for  baclv  rent  is  coupled 
with  a  demand  for  rent  for  tlio  siieeeediiig  month. 
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Eeed  &  Hartsfield,  for  the  plaintifL 

D.  S.  Craig  and  Hamilton  Douglas,  for  the  defendant. 

•*«  LUMPKIN,  P.  J.  On  the  15th  of  January,  1896,  Mrs. 
McCroskey  made  a  lease  to  J.  S,  and  K.  S.  Hamilton  of  certain 
realty.  It,  among  other  things,  stipulated  that  the  tenants 
were  to  pay  each  month  a  specified  sum  as  rent,  and  that 
"should  any  payment  fail  to  be  made  at  or  within  thirty  days 
after  its  maturity,  the  lease  may  be  terminated  at  the  option 
of  the  party  of  the  first  part."  The  Hamiltons  made  a  default 
in  paying  the  stipulated  rent  for  a  particular  month,  and  as 
to  it  were  in  default  for  more  than  thirty  days.  Thereupon  an 
affidavit  *^*  was  made  by  one  Rustin,  who  in  so  doing  acted  as 
agent  for  Mrs.  ^McCroskey,  for  the  purpose  of  obtaining  a  war- 
rant to  dispossess  the  tenants.  In  this  affidavit  it  was  alleged 
that  "the  said  tenants  failed  to  pay  the  rent  now  due"  on  the 
leased  premises,  and  that  they  were  holding  the  same  over  and 
beyond  their  term.  Accordingly,  a  warrant  was  issued  and 
placed  in  the  hands  of  the  sheriff,  to  whom  the  Hamiltons  ten- 
dered a  counter-affidavit,  simply  alleging  that  the  term  for 
which  they  had  rented  the  premises  had  not  expired,  and  that 
they  were  not  holding  over  and  beyond  the  same.  The  papers 
were  returned  to  the  superior  court,  and  the  case  duly  came  on 
for  trial.  The  lease  contract  was  introduced  in  evidence,  and 
the  following  facts  were  proved  by  the  plaintiff:  One  Girardeau 
was  her  renting  agent.  As  such  he  leased  the  property  in  con- 
troversy to  the  defendants.  He  collected  the  rents  until  de- 
fault in  paying  them  was  made.  The  plaintiff,  shortly  after 
the  contract  was  closed  with  the  defendants,  instructed  him  not 
to  allow  the  rent  to  run  beyond  thirty  days  without  collecting 
it  or  getting  possession  of  the  premises.  She  told  him,  with 
reference  to  the  thirty  days'  clause  in  the  lease,  not  to  let  it 
run  longer,  but  in  case  of  default  to  immediately  dispossess  the 
tenaiits.  Girardeau,  in  pursuance  of  his  instructions  from  Mrs. 
^McCroskey,  sent  his  "hookkeeper,  office-man,  and  collector," 
Paistin,  to  make  a  demand  for  the  rent.  At  that  time  the  rent 
for  two  months  was  due,  and  as  to  one  month  had  been  due 
for  more  than  thirty  days.  Rustin  demanded  the  rent  for  both 
these  months.  There  was  no  payment,  and  he  thereupon  de- 
manded possession  of  the  premises,  which  was  refused,  and  the 
dispossessor}'  warrant  was  sued  out. 

At  the  conclusion  of  the  evidence  the  defendants  moved  for 
a  nonsuit.     In  support  of  their  motion  it  was  insisted:  1.  That 
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as  the  first  ground  for  removing  the  tenants  set  forth  in  the 
plaintiff's  affidavit  had  not  been  met  or  denied  by  the  counter-, 
affidavit,  the  sole  issue  for  trial  in  the  superior  court  was 
whether  or  not  the  plaintiff  was  entitled  to  dispossess  the  de- 
fendants under  the  second  ground  contained  in  her  affidavit, 
viz.,  that  the  tenants  were  holding  over  and  beyond  their  term; 
and  2.  That  the  i)laintiff  had  failed  to  establish  the  truth  of 
'*'*^  this  ground.  On  the  other  hand,  counsel  for  Mrs.  Mc- 
Croskey contended  that  the  case  should  be  submitted  to  the 
jury,  in  order  that  she  might  recover  the  double  rent  to  which 
they  insisted  she  was  entitled  under  the  statute.  The  court, 
being  of  the  opinion  that  the  reasons  urged  by  counsel  for  the 
defendants  for  the  granting  of  a  nonsuit  were  both  good,  sus- 
tained their  motion.  It  will  thus  be  seen  that  no  effect  what- 
ever was  given  to  the  plaintiff's  contention  that  the  tenants 
should  be  dispossessed  for  nonpayment  of  rent;  and,  under  the 
ruling  made  by  the  trial  court,  her  allegation  as  to  this  matter, 
which  was  fully  established  by  evidence,  counted  for  nothing. 
The  plaintiff  might  have  moved  to  strike  the  counter-affidavit 
as  insufficient  in  law,  but  she  did  not  choose  to  pursue  this 
course;  nor  did  the  judge  of  his  own  motion  decline  to  try  the 
case  on  the  ground  that  the  counter-affidavit  was  not  sufficient 
to  have  arrested  the  progress  of  the  plaintiff's  warrant.  Both 
court  and  counsel  dealt  with  the  case  as  one  to  be  disposed  of 
by  a  jury,  and  accordingly  the  plaintiff  submitted  evidence  to 
establish  both  grounds  set  forth  in  the  a.Tulavit  to  dispossess. 
She  proved  the  first;  but  as  the  truth  of  it  was  not  denied  by 
the  defendants,  his  honor  thought  she  was  not  entitled  to  re- 
cover double  rent  unless  the  evidence  warranted  a  finding  in 
her  favor  upon  the  question  at  issue  actually  made  by  the  plead- 
iiiL-s.  Assuming  that  this  was  the  correct  view  of  the  matter, 
tlie  case  turns  upon  the  inquiry.  Did  the  plaintiff  prove  that 
the  defer dnnts  were  holding  the  premises  over  and  beyond  their 
term?  We  think  she  did.  The  reasons  urged  to  the  contrary 
may  be  briefly  stated  as  follows:  1.  Austin  was  not  Mrs.  Mc- 
r-T'-key's  agent,  but  a  mere  suba2"ont  of  Girardeau,  and,  there- 
f'lrc.  without  authority  to  declare  in  her  behalf  a  forfeiture  of 
ti;e  lease;  and  this  being  so,  forfeiture  could  not  result  from  a 
cubspquent  ratification  by  her  of  his  acts;  2.  lie  was  not  v.\- 
Ftmctod  by  Girardeau,  hi?  princinal,  to  declare  a  forfeiture;  an^l. 
oven  if  he  was.  did  not  in  fact  unrlertake  to  do  so,  his  demand 
for  two  months'  rent  beinir  inconsistent  with  Buch  a  purpose, 
but,  on  the  contrary,  entirely  consistent  with  a  design  to  allow 
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the  tenants  to  remain  in  possession.  The  conclusions  of  fact 
embraced  in  the  foregoing  summary  are  not,  in  our  opinion, 
warranted  by  ***"  the  evidence  in  this  case.  It  may  be  true, 
as  matter  of  law,  that  if  Rustin's  acts  at  the  time  he  demanded 
the  rents  and  the  possession  of  the  premises  were  wholly  unau- 
thorized, a  subsequent  ratification  of  them  by  Mrs.  McCroskey 
would  not  establish  by  relation  a  notice  to  the  Hamiltons  to 
give  up  the  premises:  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1194. 
"The  reason  is  that  the  tenant  must  act  upon  the  notice  at  the 
time  it  is  given,  and  it  must,  therefore,  at  that  time,  be  such 
a  notice  as  he  can  act  upon  with  security;  and  if  authority  by 
relation  were  sufficient,  the  tenant  would  be  subjected  to  the 
injustice  of  being  left  in  doubt  as  to  his  action  until  the  ratifi- 
cation or  disavowal  of  the  principal":  Brahn  v.  Jersey  City 
Forge  Co.,  38  N.  J.  L.  74. 

We  agree  with  counsel  for  the  defendants  in  error  that  Rustin 
was  not  acting  in  the  capacity  of  agent  for  Mrs.  McCroskey, 
and,  consequently,  we  do  not  think  that  the  doctrine  of  ratifi- 
cation is  applicable.  As  to  this  branch  of  the  case,  our  views 
are  as  follows:  Girardeau  was  unquestionably  Mrs.  McCroskey's 
agent,  and  as  such  was  not  only  authorized  but  expressly  di- 
rected to  declare  the  lease  forfeited  upon  noncompliance  with 
its  terms.  He  certainly  could,  in  his  own  proper  person,  have 
exercised  the  authority  conferred  upon  him  by  his  principal. 
"We  are  quite  clear  he  could  also  do  so  by  using  his  ser\'ant, 
and  that  as  to  this  matter  Rustin  was  nothing  more.  He  was 
not,  in  any  proper  sense,  a  subagent  of  Girardeau,  but  a  mere 
instrument.  On  this  occasion  he  simply  acted  as  the  messenger 
of  his  employer.  The  relation  between  Girardeau  and  Rustin 
was  plainly  that  of  master  and  servant.  Girardeau,  as  agent 
for  Mrs.  McCroskey  and  in  attendng  to  her  business,  surely  had 
the  right  to  avail  himself  of  the  sen'ices  of  his  own  servant 
as  a  means  for  accomplishing  the  end  in  view.  "It  is  a  general 
principle  that  an  agent's  authority  is  construed  to  embrace  all 
the  means  usual  and  necessary  for  its  proper  execution":  1  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  979,  980.  "A  deputy  possessing 
general  powers  may,  in  many  cases,  constitute  another  person 
his  servant  or  bailiff,  for  the  purpose  of  doinsr  some  particular 
act;  provided,  of  course,  that  such  act  be  within  the  scope  of 
his  own  legitimate  agency":  Broom's  Le.ijal  ]\raxims.  7th  ed., 
841.  And  see  the  instances,  pertinent  *^"*^  hove,  which  this 
great  author  srives  of  the  application  of  this  rule.  Girardeau, 
representing  Mrs.  ^.IcCroskey.  could  liavo  sent  to  the  Hamiltons 
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by  Rustin  a  written  demand  for  the  rent  which  had  heen  due  for 
more  than  thirty  days,  and  could  have  stated  therein  that,  in 
case  of  nonpayment,  they  might  understand  that  the  lease  was 
at  an  end.  Instead  of  doing  this,  he  sent  Rustin  to  the  Hamil- 
tons  with  instructions  what  to  do;  and  we  shall  presently  under- 
take to  show  that  this  was,  in  substance,  the  same  thing  as 
sending  a  written  demand  and  notice  of  the  kind  just  indicated. 
The  distinction  between  "servant"  and  "agent"  is  clearly 
pointed  out  in  Mechem  on  Agency,  section  2,  and  Wharton  on 
Agency,  section  19.  According  to  these  authorities,  an  agent 
has  more  or  less  discretion,  while  a  servant  acts  under  the  mas- 
ter's control  and  direction.  Clearly,  Rustin  was  not  invested 
with  any  discretion.     He  was  simply  to  do  as  he  was  bid. 

The  next  question  is:  Did  Girardeau  direct  Rustin,  in  case 
the  demand  for  the  rent  was  not  complied  with,  to  declare  a 
forfeiture  of  the  lease?  It  does  not  appear  that  Girardeau  did 
this  in  so  many  words,  but  we  think  there  was  enough  proof  on 
this  subject  to  warrant  a  jury  in  finding  that  this  was  what 
Girardeau  told  Rustin  to  do,  and  that  the  latter  so  understood 
his  mission  to  the  Hamiltons.  The  evidence  shows  that  Girar- 
deau, in  pursuance  of  his  instructions  from  Mrs.  McCxoskey, 
sent  Rustin  to  make  a  demand  for  the  rent.  Those  instructions 
were  to  immediately  terminate  the  lease  and  take  possession 
of  the  premises  if  rent  which  had  been  due  for  more  than  thirty 
days  w^as  not  paid.  Rustin  seemed  to  understand  thoroughly 
the  business  on  which  he  was  sent,  for  he  demanded  payment 
of  the  rent,  and,  payment  having  been  refused,  he  then  de- 
manded possession  of  the  rented  property.  Putting  these  things 
all  together,  there  is  not  much  room  for  doubting  that  Rustin 
did  exactly  what  he  was  sent  to  do. 

There  is  yet  another  question  to  be  dealt  with.  It  is,  "Were 
the  demands  made  by  Rustin  the  equivalent  of  a  notice  to  the 
Hamiltons  that  Mrs.  McCroskey  was  exercising  her  option  to 
t(^rminate  the  lease  and  bring  the  tenancy  thereunder  to  an 
end?  In  an  opinion  filed  by  his  honor  of  the  trial  bench,  after 
'•■*'^  stating  that  Rustin  demanded  not  only  rent  more  than 
thirty  days  past  due,  but  also  rent  not  this  long  in  default,  he 
says:  "This  was  rather  in  the  nature  of  insisting  on  a  continu- 
ation of  the  lease  than  its  termination."  We  cannot  concur  in 
this  ^-iew.  No  demand  whatever  for  payment  of  rent  was  essen- 
tial to  declaring  a  forfeiture  of  the  lease.  All  that  was  neces- 
sary to  this  end  was  a  mere  notice  that  Mrs.  McCroskey  had 
elected  to  avail  herself  of  her  option  to  terminate  it.     Wliat, 
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then,  was  the  effect  of  a  demand  for  all  the  rent  due  under  the 
terms  of  the  contract?    Plainly,  that  if  payment  thereof  in  full 
should  be  immediately  made,  she  was  willing  to  waive  her  right 
to    declare  a  forfeiture.     Demanding    the    two  months'  rent 
was  entirely  consistent   with  the  idea  of  making  gach  a  waiver, 
and  a  consequent  continuance  of  the  tenancy,  if  her  demand 
M'as  at  once  complied  with.    This  demand  was,  however,  refused; 
and  if  matters  had  stopped  there,  the  Hamiltons  might  have 
been  justified  in  inferring  that  they  would  be  still  further  in- 
dulged.    But  Austin  did  not   stop  with    demanding  the    rent. 
When  payment  thereof  was  refused,  he  at  once  made    an    un- 
equivocal demand  for  the  possession  of  the  premises,    \yhat,  un- 
der the  circumstances,  did  this  demand  mean?    It  could  mean 
nothing  but  that  the  lease  was  to  be  considered  by  the  Hamil- 
tons as  terminated.     They  must,  therefore,  have  fully  under- 
stood, when  on  their  refusal  to  pay  anything  Eustin  demanded 
possession  of  them,  that  the  demand  was  based  upon  and  made 
under   the    terms    of  their    contract    of    lease.     "We    therefore 
think  they  were  fairly  notified  of  Mrs.  McCroskey's  determina- 
tion to  exercise  her  option,  therein  contained,  to  declare  a  for- 
feiture; for  they  unquestionably  knew  they  had  failed  to  pay 
rent  as  stipulated,  that  they  had  been  in  default  for  more  than 
thirty  days  as  to  one  month's  rent,  and  accordingly  that  she 
was  entitled  under  the  contract  to  demand  immediate  posses- 
si  ..a.     The  only  right  which  they  could  assert  was  under  and 
by  virtue  of  their  lease.     The  mere  fact  that  Eustin  asked  for 
another  month's  rent  should  not  be  treated  as  evidencing  an 
intention  not  to  declare  a  forfeiture.    It  was  proper  to  ask  for 
it.  if  the  Hamiltons  were  to  remain  on  the  premises.     It  was 
due  and  should  have  been  paid.     Demanding  payment  thereof 
•'-*"  was  not  at  all  inconsistent  with  the  idea  that,  if  payment 
was  refused,  Mrs.  McCroskey  would  immediately  exercise  her 
right  to  bring  the  tenancy  to  an  end,  as  she  undoubtedly  had  a 
right  to  do  because  the  rent  for  the  previous  month  had  not 
been  paid  and  default  in  the  payment  thereof  had  continued  for 
a  period  of  more  than  thirty  days.    Nor,  simply  because  a  de- 
mand for  all  the  rent  then  due  was  made,  can  it  be  said  that 
Mrs.  McCroskey  was  estopped  from  claiming  a  forfeiture.     She 
simply  made  an  offer  to  waive  her  right  to  exercise  her  option 
to  terminate  the  tenancy,  provided  the  Hamiltons,  by  acceding 
to  the  demand  made  ui^on  tliem  for  rent,  displayed  a  willins- 
np=s  to  th'^reafter  live  un  to  flip  terms  of  their  lease.     As  tliev, 
bv  their  refusal  to  pav  all  the  rent  pa^mient  of  which  was  do- 
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manded  as  a  condition  precedent  to  such  waiver,  declined  to 
accept  the  offer  thus  made  them,  they  are  not  in  position  to 
contest  the  right  of  Mrs.  McCroskey  to  insist  that  under  the 
terms  of  the  contract  she  was  entitled  to  claim  a  forfeiture.  In 
this  connec^on,  see  Sullivan  v.  Connecticut  Indemnity  Assn., 
101  Qa.  809,  wherein  the  principle  just  announced  was  ap])lied 
under  a  similar  state  of  facts,  and  it  was  said:  "To  hold  other- 
wise, it  seems  to  us,  would  be  going  contrary  to  the  plainest 
principles  of  right  and  justice.  At  most,  it  could  only  be  fairly 
said  that  the  association  had  offered  to  waive  the  conditions  ex- 
pressed in  the  policy,  and  that  the  insured  had  declined  to  ac- 
cept the  offer." 
Judgment  reversed. 

All  the  justices  concurring. 


AGENCY— SUBAGENT.— Ordinarily,  an  agent  has  no  power  to 
appoint  a  subagent,  yet  he  may  do  so  when  the  act  to  be  done  Is 
purely  ministerial:  See  monographic  note  to  Davis  v.  King,  50  Am. 
St.  Rep.  Ill,  112. 

LEASE,  TERMINATION  OF.— If  a  forfeiture  clause  in  a  lease 
malves  it  voidable  at  the  option  of  the  lessor,  it  is  not  necessary  in 
all  cases  that  he  make  a  formal  demand  for  rent,  or  a  re-entry  on 
the  premises,  though  he  must  signify  to  the  lessee  in  some  decisive 
manner  his  election  to  terminate  the  lease,  else  he  will  be  deemed 
to  have  waived  his  right  to  do  so:  Se«  extended  note  to  Guffy  v. 
HukiU,  26  Am.  St  Eep.  912. 
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Eldeed  v.  Meek. 

[183  Illinois,  26.] 

TRUSTS— ACTIVE,  WHAT  ARE.-If  a  trustee  under  a  will 
Is  authorized  to  rent  lands,  invest  personalty,  pay  taxes,  repair 
buildings,  and  beep  them  insured,  and  apply  the  balance  of  the  pro- 
ceeds to  the  care,  maintenance,  and  education  of  the  beneficiaries 
under  the  will,  the  duties  imposed  upon  the  trustee  are  active,  and 
authorize  a  court  of  chancery  to  direct  and  control  the  manner  of 
their  execution. 

WILLS— CONSTRUCTION— LEGACY,  WHEN  VESTS.— A 
gift  by  will  to  a  person,  if  or  when  he  shall  attain  a  certain  age, 
does  not  vest  until  that  age  is  attained. 

WILLS.— THB  INTENTION  OF  A  TESTATOR  IS  TO  BE 
ARRIVED  AT,  not  by  considering  portions  of  the  will,  but  by  an 
examination  of  the  entire  will,  or  the  system  of  bequest,  giving  due 
consideration  to  each  and  every  pnrt  thereof. 

WILLS  —  CONSTRUCTION.  -  BEQUESTS  IN  A  WILL, 
VALID  IN  THEMSELVES,  MUST  BE  REJECTED  with  the  in- 
valid ones,  if  the  retention  of  them  would  defeat  the  testator's 
wishes  as  evidenced  by  the  general  scheme  adopted,  or  if  manifest 
Injustice  would  result  to  the  beneficiaries. 

WILLS  — LEGACIES,  WHEN  VEST  —  PERPETUITIES.— 
Grandchildren  do  not  talje  a  vested  interest  under  a  will  directing 
the  payment  of  personalty  and  the  conveyance  of  real  estate  to 
them  upon  their  attaining  the  age  of  twenty-five  years,  pro- 
vided that  if  either  grandchild  shall  die  before  attaining  such  age, 
his  share  shall  be  divided  among  his  children,  if  any,  upon  their 
attaining  the  age  of  twenty-five  years.  Such  will  creates  a  per- 
petuity, and  is  void. 

WILLS  —  PERPETUITIES-  DEPENDENT  CLAUSES.-If 
a  will  provides  for  the  disposition  of  an  estate  upon  contingencies 
which  may  not  happen  within  the  life  or  lives  of  persons  in  being 
and  twenty-one  years  thereafter,  it  is  void  as  creating  a  perpetuity, 
and  all  provisions  of  the  will  so  connected  with  such  void  provision 
as  to  constitute  an  entire  scheme  are  illegal  and  must  fall  with  it. 

(86) 
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H.  T.  Rainey,  for  tbe  appellants. 

F.  A.  Whiteside,  for  the  appellee. 

»*  PHILLIPS,  J.  We  shall  consider  the  fourth  and  seventh 
assignments  of  error  first.  Appellants  contend  that  the  cir- 
cuit court  had  no  power  to  grant  the  relief  asked  in  the  bill 
even  if  the  contentions  in  the  bill  were  well  founded,  and 
insist  that  the  controversy  involves  only  legal  titles,  and  hence 
only  legal  remedies  can  be  invoked;  that  by  the  ""*  will  the 
trustee  is  clothed  with  only  naked  power  to  execute  deeds  un- 
der certain  contingencies,  and  that  if  he  failed  to  execute  thein 
the  law  would  unite  the  use  and  the  trust,  and  that  as  the 
bill  seeks  no  other  relief  than  that  the  will  be  construed  the 
bill  should  have  been  dismissed.  The  recent  cases  of  Harrison 
V.  Owsley,  172  111.  629,  and  Minkler  v.  Simons,  172  111.  323.  are 
cited  as  conclusive  of  this  contention.  AYe  do  not  concur  in 
this  view.  Appellants  seem  to  overlook  the  thirteenth  clause  of 
the  will,  which  directs  that  the  executor  (trustee)  shall  keep 
the  lands  rented  and  the  personal  property  lent  at  the  highest 
legal  rate  of  interest  and  well  secured  upon  farm  mortgages; 
that  he  shall  pay  legal  taxes  and  assessments,  repair  buildings, 
etc.,  and  rebuild  when  for  the  best  interest  of  the  estate,  and 
keep  the  buildings  insured,  and  that  he  apply  the  balance  of 
the  proceeds  equally  in  the  "necesary  care,  maintenance,  and 
education  of  those  entitled  to  the  actual  benefit  of  the  respec- 
tive trusts  under  the  terms  and  provisions  of  the  will."  The 
duties  imposed  upon  the  trustee  are  more  than  passive.  They 
are  active  duties,  vesting  and  holding  the  title  in  him  pending 
the  period  mentioned,  and  constitute  him  more  than  a  mere 
naked  trustee,  and  hence  would  authorize  a  court  of  chancery 
to  direct  and  control  the  mode  and  manner  of  execution:  Steib 
V.  Whitehead,  111  111.  247;  Minkler  v.  Simons,  172  111.  323; 
Knox  V.  Jones,  47  N.  Y.  389. 

On  an  examination  of  the  will  above,  the  first  question  for 
consideration  is,  What  is  the  nature  of  the  estate  given  to  the 
grandchildren?  Appellants  contend  that  under  the  provisions 
of  the  will  they  take  a  vested  interest,  with  the  enjoyment,  only, 
postponed. 

The  tendency  of  courts  is  to  consider  limitations  as  vested: 
Gray  on  Perpetuities,  sec.  G73.  p.  402.  "The  event  tipon  which 
a  contingent  remainder  is  limited  may  happen  and  the  contin- 
gent become  a  vested  remainder,  but  not  to  be  enjoyed  in  pn.?- 
session  until  some  fixed  time  or  until  the  drojiping  out  of  an 
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existing  estate  for  life.  ^^  There  is  a  difference  between  'vest- 
ing' and  'the  enjoyment  of  possession,'  and  it  is  sufficient  if 
the  contingent  becomes  a  vested  remainder  within  the  time 
limited  by  the  rule  against  perpetuities,  although  the  enjoyment 
may  be  postponed  beyond  such  time":  Madison  v.  Larmon,  170 
111.  65,  62  Am.  St.  Rep.  356. 

In  Knight  v.  Pottgieser,  176  111.  368,  we  held  that  an  im- 
mediate right  of  present  enjojTnent  is  not  essential  to  a  vested 
remainder  that  it  is  sufficient  if  there  is  a  present  vested  right 
to  future  enjoyment;  that  the  vesting  of  a  gift  in  remainder 
will  not  be  postponed,  but  will  vest  at  once,  the  right  of  enjoy- 
ment, only,  being  deferred;  that  the  principle  which  applies  to 
and  controls  the  vesting  of  bequests  of  personal  property  is,  in. 
general,  equally  applicable  to  devises  of  real  estate. 

"If  a  remainder  is  vested' — that  is,  if  it  is  ready  to  take  ef- 
fect whenever  and  however  the  particular  estate  determines — 
it  is  immaterial  that  the  particular  estate  is  determinable  by 
a  contingency  which  may  fall  beyond  a  life  or  lives  in  being. 
For  instance,  if  an  estate  is  given  to  the  unborn  child  of  A 
until  he  dies  or  changes  his  name,  and  to  B  and  his  heirs,  B 
has  a  vested  remainder,  for  he  will  take  the  estate  whether  the 
child  dies  or  changes  his  name,  although  the  contingent  deter- 
mination of  the  estate  before  the  child's  death  depends  upon 
an  event  which  may  not  take  place  until  beyond  the  limits  pre- 
scribed by  the  rule  against  perpetuities.  And  it  makes  no  dif- 
ference whether  the  provision  for  termination  be  expressed  in 
the  form  of  a  condition  or  a  limitation.  So  a  remainder  to  a 
person  ascertained  and  his  heirs  after  a  term  of  years,  how- 
ever long  the  term  or  whatever  be  the  conditions  to  which  the 
term  is  subject,  is  not  too  remote":  Gray  on  Perpetuities,  sec. 
209. 

"It  is  a  general  rule  in  regard  to  vesting  of  personal  legacies 
that  if  there  is  no  independent  bequest,  but  only  a  direction  to 
pay  at  a  future  time  or  upon  the  happening  of  a  certain  event, 
the  vesting  will  be  postponed  until  ^''  the  event  has  occurred 
or  the  time  arrived.  But  the  general  rule  is  subject  to  an  ex- 
ception so  well  established  and  universally  recognized  as  to  prac- 
tically constitute  another  general  rule,  which  is:  Though  a  gift 
arises  wholly  out  of  directions  to  pay  or  distribute  in  futuro,  yet, 
if  such  payment  or  distribution  is  not  deferred  for  reasons  per- 
sonal to  the  legatee,  but  merely  because  the  testator  desired  to 
appropriate  the  subject  matter  of  the  leiiacy  to  the  use  and 
benefit  of  another  for  and  during  the  life  of  such  other,  the 
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vesting  of  the  gift  in  remainder  will  not  be  postponed,  but  will 
vest  at  once,  the  right  of  enjoyment,  only,  being  deferred: 
Scofield  V.  Olcott,  120  111.  362;  Carper  v.  Crowl,  149  111.  4G5. 
The  principles  which  apply  to  and  control  vesting  of  bequests 
of  personal  property  are  in  general  equally  applicable  to  devises 
of  real  estate":  Knight  v.  Pottgieser,  176  111.  368. 

A  gift  to  a  person  if  or  when  he  shall  attain  a  certain  age 
will  not  vest  until  that  age  is  attained:  Scofield  v.  Olcott,  120' 
111.  362;  2  Jarman  on  "Wills,  Randolph  and  Talcott's  ed.,  4.5S; 
Theobald  on  Wills,  412;  In  re  Bennett's  Trusts,  3  Kay  &  J. 
280;  Johnson's  Estate,  185  Pa.  St.  179,  64  Am.  St.  Eep.  621. 

"There  is  a  distinction  between  a  gift  of  a  legacy  to  a  person 
to  be  paid  to  him  at  a  future  time,  and  a  direction  to  pay  or 
transfer  the  legacy  to  him  at  a  future  time.  In  the  former  case, 
the  legacy  is  considered  as  vesting  in  him  immediately,  but, 
where  the  gift  is  merely  by  a  direction  to  pay  to  him  at  a  future 
time,  the  legacy  does  not  vest  forthwith.  Until  the  time  arrives 
he  has  no  vested  interest  in  the  bequest":  Scofield  v.  Olcott, 
120  111.  362;  Jones  v.  MacMilwain,  1  Euss.  223;  Kingman  v. 
Harmon,  131  111.  171;  Illinois  Land  etc.  Co.  v.  Bonner,  75  111. 
315.  Thus,  a  direction  to  trustees  to  pay  (transfer,  deed,  etc.) 
to  certain  devisees  "when  they  should  arrive  at  twenty-five 
years  of  age,"  or  "upon  their  becoming  twenty-five  years  of 
age,"  has  been  held  to  convey  a  contingent  interest,  only: 
Leake  v.  Robinson,  2  Mer.  363.  In  Coggin's  Appeal,  124  Pa. 
St.  35,  10  Am.  St.  Rep.  565,  the  court  says:  "In  a  doubtful  case, 
it  would  •'^  be  persuasive,  but  where  the  nature  of  the  interest 
is  clear  it  is  entitled  to  but  little  weight.  There  is  abundant  au- 
thority that  where  the  attainment  of  a  certain  age  forms  part 
of  the  original  description  of  the  devisee,  the  vesting  is  sus- 
pended until  the  attainment  of  that  age,  even  though  the  limi- 
tation over  is  only  to  take  effect  in  case  of  his  death  under  tliat 
age  without  issue." 

PTad  the  testatrix  closed  her  will  at  the  end  of  the  seventh 
clause,  it  might  be  held  that  a  reasonable  interpretation  would 
be  that  the  grandchildren  take  a  vested  interest;  but  the  in- 
tention of  a  testator  is  to  be  arrived  at,  not  by  considering  por- 
tions of  the  will,  but  by  an  examination  of  the  entire  will  or 
the  system  of  bequest,  giving  due  consideration  to  each  and 
every  part  thereof.  Courts  must  construe  a  will  according  to 
its  own  terms.  They  cannot  make  a  now  will  or  bnild  up  a 
scheme  for  the  purpose  of  rarr\-ing  ont  what  might  be  thou2"ht 
was  or  would  be  in  accordance  with  the  wishes  of  the  testa- 
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tor:  Tilden  v.  Green,  130  N.  Y.  29,  27  Am.  St.  Rep.  487;  Law- 
rence V.  Smith,  163  111.  149.  It  is  true  that  parts  of  a  will 
which  are  valid  will  be  sustained  though  other  parts  are  re- 
jected as  invalid,  if  no  violence  is  done  to  the  parts  sustained: 
Lawrence  v.  Smith,  163  111.  149;  Gray  on  Perpetuities,  sees.  233, 
423;  Howe  v.  Hodge,  152  111.  252;  1  Jarman  on  Wills,  4th  ed., 
297.  But  this  rule  should  apply  only  when  the  first  gift  is  ab- 
solute. And  bequests  of  a  will  valid  in  themselves  will  be  re- 
jected with  the  invalid  ones  where  the  retention  of  them  would 
defeat  the  testator's  wishes,  as  evidenced  by  the  general  scheme 
adopted,  or  where  manifest  injustice  would  result  to  the  bene- 
ficiaries: Lawrence  v.  Smith,  163  111.  149. 

In  the  light  of  the  above  authorities,  an  examination  of  the 
subsequent  provisions  of  this  will  indicates  to  us  clearly  that 
the  testatrix  did  not  intend  that  the  grandchildren  should  take 
a  vested  interest.  By  the  eighth  and  ninth  clauses  it  is  provided 
that  if  one  or  both  grandchildren  should  die  without  leaving 
legitimate  child  or  ^'^  children,  his  or  their  estate  shall  be  ])aid 
to  the  survivor  or  survivors  upon  reaching  the  age  of  twenty-five 
years.  By  the  tenth  clause  it  is  provided  that  if  any  grand- 
child shall  die  before  arriving  at  twenty-five  years  of  age,  leav- 
ing legitimate  child  or  children,  then  the  executor  shall,  upon 
said  child  or  children  becoming  twenty-five  years  of  age,  re- 
spectively, give,  transfer,  and  deliver  to  said  child,  or  ecjually 
divide  among  said  children,  their  said  father's  share  which  he 
would  have  received  under  the  will  in  case  he  had  lived.  If 
any  effect  is  to  be  given  to  these  clauses  whatever,  they  mean 
that  the  right  of  either  of  the  three  grandchildren  to  enjoy 
the  property  devised  to  them,  respectively,  is  contingent  upon 
their  reaching  the  age  of  twenty-five  years,  and  that,  failinf:  to 
do  so  but  leaving  issue,  their  respective  issue  shall  not  enjoy 
the  property  until  they  shall  arrive  at  the  age  of  twenty-five 
years.  These  clauses,  taken  together,  comprise  one  entire,  clear, 
and  distinct  scheme  of  devise,  and  it  were  to  do  violence  to  the 
will  to  reject  any  one  of  them  in  the  construction  of  the  others. 
Tlie  eleventh,  twelfth,  and  thirteenth  clauses  of  item  2 
strengthen  the  views  we  have  above  expressed. 

In  Lawrence  v.  Smith,  163  111.  149.  above  cited,  this  court 
said:  "We  see  no  way  by  which  a  division  of  the  trust  created 
by  this  will  can  be  made,  and  part  held  valid  and  the  rest 
invalid,  without  doing  violence  to  the  intention  of  the  testator. 
It  is  all  one  entire  scheme,  and.  altlions-h  the  trust  is  an  instni- 
ment  to  effect  the  beneficial  purpose  of  the  testator,  it  is  made 
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th-e  most  prominent  feature  of  the  wiir':  See,  also.  Post  v.  Rohr- 
bach,  142  111.  600. 

In  Tilden  v.  Green,  130  N.  Y.  29,  27  Am.  St.  Rep.  487,  the 
court,  after  reviewing  a  number  of  authorities,  say:  ''The  rule 
as  applied  in  all  reported  cases  recognizes  this  limitation:  tbat 
when  some  of  the  trusts  in  a  will  are  legal  and  some  illegal, 
if  they  are  so  connected  together  as  to  constitute  an  entire 
scheme,  so  that  the  presumed  wishes  of  the  testator  would  be 
defeated  if  one  portion  was  retained  and  other  '*^  portions  re- 
jected, ....  then  all  the  trusts  must  be  construed  together 
and  all  must  be  held  illegal  and  must  fall." 

In  Matter  of  Will  of  Butterfield,  133  N.  Y.  473,  the  court, 
while  holding  that  a  valid  testamentary  trust  may  be  relieved 
from  the  peril  of  some  unlawful  incident  or  limitation  by  dis- 
regarding it,  say:  "This  can  only  be  done  where  the  vicious 
provision  is  clearly  separable  from  the  valid  demise  or  trust, 
and  may  be  disregarded  without  maiming  the  general  frame  of 
the  will  or  the  testator's  substantial  and  dominant  purpose." 

In  Johnson's  Estate,  185  Pa.  St.  179,  64  Am.  St.  Rep.  621, 
a  testator  devised  his  real  estate  to  his  executors  in  trust  for 
the  period  of  seventy-five  years,  giving  to  the  executors  power 
in  tlie  management  of  the  estate,  and  directing  them  to  pay 
all  cliarges  against  the  land,  and  all  legacies,  out  of  the  rents 
and  profits.  After  all  the  charges  and  legacies  were  paid  out 
of  the  rents,  he  directed  his  children  to  select  a  trustee,  and 
directed  that  such  trustee  should  collect  the  rents  and  profits 
of  the  land,  and  after  paying  for  repairs  and  taxes  should  dis- 
tribute the  balance  to  his  children  and  their  legal  descendants 
until  the  expiration  of  the  seventy-tive  years,  at  the  expiration 
of  which  time  the  trustee  was  authorized  to  sell  the  land,  and 
the  proceeds  were  to  be  distributed  "to  and  among  all  my  chil- 
dren, share  and  share  alike,  that  may  be  then  living,  and  the 
legal  descendants  of  any  of  my  said  children  that  may  be  then 
dead,  the  legal  descendants  of  such  deceased  child  or  children 
to  take. however,  only  such  share  and  portion  of  the  said  proceeds 
as  their  deceased  parent  would  have  taken  if  then  living." 
It  was  held:  1.  That  the  particular  devise — the  term  of  seventy- 
five  years  given  to  the  trustee — did  not  violate  the  rule  against 
perpetuities;  2.  That  the  gift  of  the  ulterior  estate  in  remander 
wa-  a  future  contingent  interest,  repugnant  to  the  rule  against 
jXT' ''tuities,  and  therefore  void  for  remoteness:  3.  That  as  tlie 
testator's  general  scheme  ^^  was  to  keep  hi?  estate  entire  for  an 
uniawiul  period,  and  as  the  particular  estate  was  created  for  this 
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purpose  only,  the  particular  estate  must  fall  with  the  ulterior 
estate;  4.  That  the  testator  died  intestate  as  to  his  real  estate, 
which  accordingly  passed  at  his  death  to  his  heirs  at  law.  The 
above  rule  has  been  applied  in  Fosdick  v.  Fosdick,  6  Allen,  48, 
and  In  re  Walkerly,  108  Cal.  627,  49  Am.  St.  Eep.  97. 

The  rule  being  that  if  provisions  of  a  testamentary  character 
are  such  that  under  them  a  violation  of  the  rule  against  per- 
petuities may  possibly  happen  the  devise  is  void,  it  is  clear 
that  the  tenth  provision  of  item  1  offends  this  rule,  as  provid- 
ing for  a  disposition  of  the  estate  upon  contingencies  which 
may  not  happen  within  the  life  or  lives  of  persons  in  being  or 
twenty-one  years  thereafter,  and  it  follows  that  all  of  item  1  of 
the  will  after  the  first  and  second  clauses  must  be  treated  as 
void:  Gray  on  Perpetuities,  sec.  207;  Jarman  on  Wills,  814. 

We  find  no  error  in  the  decree  of  the  circuit  court  of  Greene 
county  as  rendered,  and  the  same  is  affirmed. 

CARTWRIGHT,  C.  J.,  dissenting.  I  do  not  concur  in  setting 
aside  the  entire  will  on  account  of  the  invalidity  of  the  tenth 
claiise,  which  is  the  only  one  violating  the  rule  against  perpe- 
tuities. The  fourth,  fifth,  and  sixth  clauses  devise  separate 
specific  tracts  of  real  estate  upon  contingencies  which  are  law- 
ful. The  testatrix  separated  the  gifts  and  the  contingencies 
upon  which  they  are  limited,  and  the  provisions  of  the  will  are 
independent  of  each  other.  The  wishes  of  the  testatrix  should 
be  sustained  if  possible,  and  in  such  a  case  there  is  no  difficulty 
in  upholding  the  valid  provisions:  Gray  on  Perpetuities,  sees. 
3  n-355;  Howe  v.  Hodge,  152  HI.  252;  Lawrence  v.  Smith,  163 
111.  149. 


WILLS,  CONSTRUCTION.— The  intent  of  a  testator  Is  to  be  de- 
termined from  the  whole  will,  and  every  word  Is  to  be  given  effect 
if  it  can  be  done  without  defeating  the  general  purpose  of  the  will: 
Succession  of  Allen,  4S  La.  Ann.  lO.SG.  55  Am.  St.  Rep.  295;  L'Etour- 
neau  v.  Henquenet,  89  Mich.  428,  28  Am,  St  Rep.  310. 

LEGACIES.  VESTING  OF.— A  legacy  is  vested  if  the  time  of 
payment  merely  is  postponed,  and  it  appears  to  be  the  intention  of 
the  testator  that  his  bounty  shall  attach  immediately;  but  it  is  con- 
tingent if  the  time  is  annexed  to  the  substance  of  the  gift  as  a  con- 
dition precedent:  Duclier  v.  Burnham,  146  111.  9.  37  Am.  St.  Rep. 
135.  and  note.  A  bequest  to  one  of  a  sum  of  money  to  be  paid  to 
him  if  or  when  he  shall  attain  the  age  of  twenty-one  years  vests 
at  once  on  the  death  of  the  testator:  See  extended  note  to  Goebel  v. 
Wolf.  10  Am.  St  Rep.  473.  Compare  pages  477  and  478  of  the 
same  note. 

WILLS— PERPETUITIES.— If  a  part  of  the  testator's  general 
scheme  is  that  an  estate  shall  be  kept  entire  for  an  unlawful  period, 
no  part  of  the  scheme  can  be  sustained;  but  it  is  otherwise  if  the 
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valid  part  of  the  will  is  so  far  independent  of  the  Invalid  that  It 
would  stand  had  the  testator  been  aware  of  the  invalidity  of  the 
rest:  Johnston's  Estate.  185  Pa.  St.  170,  CA  Am.  St.  Rep.  621.  See, 
too.  Tilden  v.  Green,  130  N,  Y.  29,  27  Am.  St.  Rep.  487,  and  the 
extended  note  to  Johnston's  Estate,  04  Am.  St.  Rep.  634-646,  dis- 
cussing the  severability  of  perpetuities  and  forbidden  trusts. 
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MUNICIPAL   CORPORATIONS— VOID   ORDINANCES.— An 

ordinance  making  it  unlawful  for  any  "person,  hrm,  or  corporation, 
engaged  in  selling  drygoods,  clothing,  jewelry,  and  drugs,  to  have 
exposed  for  sale,  or  sell  to  any  person,  firm,  or  corporation,  any 
meats,  fish,  butter,  cheese,  lard,  vegetables,  or  any  other  provisions, 
is  not  a  health  regulation,  but  a  purely  arbitrary  prohibition,  and 
void  as  an  interference  with  property  rights  guaranteed  by  both  the 
state  and  the  federal  constitutions. 

CONSTITUTIONAL  LAW— VOID  ORDINANCES.— If  an 
owner  is  deprived  by  municipal  ordinance  of  the  right  to  expose 
for  sale  and  sell  his  property,  when  the  sale  thereof  is  not  in- 
jurious, he  is  deprived  of  property  within  the  meaning  of  the  con- 
stitutional inhibition  by  taking  away  one  of  the  incidents  of  owner- 
ship. 

CONSTITUTIONAL  LAW— POLICE  POWER.— In  order  to 
sustain  legislative  interference  with  the  business  of  the  citizen 
by  virtue  of  tlie  police  power,  either  under  a  statute  or  a  municipal 
ordinance,  it  is  necessary  tliat  the  act  should  have  some  reasonable 
relation  to  the  subjects  included  in  such  power.  It  must  tend  in 
some  degree  toward  the  prevention  of  offenses,  or  preservation  of 
the  public  health,  morals,  safety,  or  welfare. 

CONSTITUTIONAL  LAW  —  DISCRIMINATION.  —  An  at- 
tempt by  statute  or  municipal  ordinance  to  deny  a  property  right 
ti)  a  particular  class  in  the  community,  where  all  other  momi  i>rs 
of  the  community  are  left  free  to  enjoy  it,  is  uucoustitutiouai  and 
void. 

MUNICIPAL  COKI'ORATIONS  — VOID  ORDINANCES  — 
SALE  OF  INTOXICATING  LIQUORS.— A  municipal  ordinance 
u.akiug  it  unlawful  for  any  person,  firm,  or  corporation  to  expose 
for  sale  or  sell  any  intoxicating,  malt,  or  fermented  liquor  in  any 
place  of  business  wliere  drygoods,  clotliiug.  jewelry,  or  hardware 
are  sold,  is  unreasonable  and  void  as  to  a  drygoods  dealer  who 
sells  invoxicatinu:  liquor  in  sealed  i);icka.i;es  only,  aad  not  for  con- 
sumittiun  on  tlie  preuii.-^es.  Sucli  re-btriciiun  is  purely  arbitrary,  and 
is  an  illegal  discrimination,  not  having  any  connection  with  and 
not  tending  in  any  way  toward  the  protection  of  the  public  against 
the  evils  arising  from  the  sale  of  intoxicating  liquors. 

C.  ^r  Walker,  corporation  counsel,  and  D.  E.  Sullivan,  for  the 

appellant. 

Wilson.  '\Toore  S:  Afcllvaine,  and  W.  W.  Gurley  and  H.  G. 

Stone,  for  the  appellee. 
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^^  CAETT^'RTGHT,  C.  J.  Two  prosecutions  were  insti- 
tuted before  a  justice  of  the  peace  by  the  city  of  Chicago,  ap- 
pellant, against  Charles  Netcher,  appellee,  for  the  violation  of 
two  ordinances  of  said  city.  In  each  case  he  was  found  guilty 
and  fined  twenty-five  dollars  and  costs  by  the  justice.  On  appeal 
to  the  criminal  court  of  Cook  county  the  cases  were  tried  upon 
agreed  statements  of  fact  before  the  court  without  a  jury.  In 
each  case  the  court  held  the  ordinance  upon  which  the  prose- 
cution was  based  to  be  void,  in  propositions  of  law  submitted 
for  that  purpose,  and  found  the  defendant  not  guilty.  The 
city  prosecuted  appeals  from  these  judgments  to  this  court. 
The  cases,  being  of  the  same  nature  and  largely  involving  the 
same  questions  of  law,  have  been  argued  together  and  will  be 
considered  and  disposed  of  in  this  opinion. 

The  defendant  is  the  owner  of  what  is  known  as  a  '^depart- 
ment store,"  or  general  store  for  the  sale  of  different  kinds 
of  merchandise,  divided  into  separate  departments,  in  the  city 
of  Chicago.  The  ordinances  are  directed  against  stores  of  that 
class,  and  the  object  of  each  is  to  prohibit  the  sale  of  certain 
kinds  of  merchandise  in  any  store  or  place  of  business  where 
certain  other  kinds  of  merchandise  are  sold.  One  of  these  or- 
dinances provides  as  follows:  "It  shall  be  unlawful  for  any  per- 
son, firm,  or  corporation  doing  business  in  this  city,  where  dry- 
goods,  clothing,  jewelry,  and  drugs  are  sold,  to  have  exposed  for 
sale,  or  sell  to  any  person,  firm,  or  corporation,  any  meats,  fish, 
butter,  cheese,  lard,  vegetables,  or  any  other  provisions."  The 
facts  agreed  upon  at  the  trial  for  the  violation  of  this  ordinance 
were  that  the  defendant  owned,  conducted,  and  operated  the 
store  in  question,  and  in  the  basement  and  on  certain  floors  ex- 
posed for  sale,  and  sold,  drygoods,  clothing,  jewelry,  and  drugs, 
and  on  a  different  floor,  where  no  such  articles  ^^^  were  sold 
or  exposed  for  sale,  he  exposed  for  sale,  and  sold  meats,  f:sh, 
butter,  cheese,  lard,  vegetables,  and  other  provisions. 

The  city  of  Chicago  is  organized  under  the  general  incorpo- 
ration law,  and  must  find  in  its  charter  authority  for  the  ex- 
ercise of  every  power  which  it  claims  to  possess.  The  author- 
ity to  pass  this  ordinance  is  claimed  by  virtue  of  clause  50, 
section  1,  article  5,  of  said  act,  which  enumerates  among  the 
powers  of  the  city  council  the  following:  "To  regulate  the  sale 
of  meats,  poultry,  fish,  butter,  cheese,  lard,  vegetables,  and  all 
other  provisions,  and  to  provide  for  place  and  manner  of  sell- 
ing the  same":  Hurd's  Stats.  1895,  p.  267.  Eegulations  concern- 
ing   the    sale  of  provisions  have  relation  to  the  public  health. 
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and  may  be  ^'^ccssary  or  proper  for  its  preservation  and  the 
suppression  ui  disease:  Kinsley  v.  Chicago,  124  111.  359.  The 
clause  of  the  incorporation  act  relied  upon  confers  upon  cities 
organized  under  the  act  the  right  to  regulate  the  sale  of  pro- 
visions, with  the  object  of  promoting  or  preserving  the  public 
health,  where  the  regulation  tends  to  serve  that  purpose.  But 
this  ordinance  does  not  regulate  the  business  of  selling  provi- 
sions nor  prescribe  the  manner  in  which  the  business  shall  be 
carried  on.  It  merely  prohibits  persons  engaged  in  the  business 
of  selling  drygoods,  clothijig,  jewelry,  and  drugs  from  selling 
in  their  stores  the  provisions  enumerated  in  the  ordinance.  It 
permits  a  person  to  sell  in  any  place  or  manner,  provided,  only, 
that  he  does  not  at  the  same  time  sell  certain  other  things. 
A  dealer  may  sell  provisions  at  the  same  place  with  hardware, 
furniture,  boots  and  shoes,  hats  and  caps,  millinery,  books  and 
stationery,  crockery  and  glassware,  carpets,  confectionery, 
wooden  ware,  wall  paper,  or  any  other  sort  of  merchandise  ex- 
cept dry  goods,  clothing,  jewelry,  and  drugs.  This  is  not  a  regu- 
lation, but  a  prohibition,  and  a  purely  arbitrary  one,  which  at- 
tempts to  deprive  certain  persons  of  exercising  ^^^  a  right 
which  has  always  been  lawful  and  has  been  heretofore  exercised 
throughout  the  state  and  country  \\athout  question. 

The  ordinance  is  also  an  attempted  interference  by  the  city 
with  rights  guaranteed  to  the  defendant  by  the  constitutions 
of  the  United  States  and  of  this  state.  The  questions  involved 
are  not  new.  They  have  been  before  this  and  other  courts 
tliroughout  this  countr}'  in  numerous  cases,  and  the  rights  of 
the  citizen,  as  against  such  interference,  have  been  frequently 
defined  and  uniformly  upheld.  These  constitutions  insure  to 
€\ery  person  liberty  and  the  protection  of  his  property  rights, 
and  provide  that  he  shall  not  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  The  liberty  of  the  citi- 
zen inrludes  tlie  right  to  acquire  property,  to  own  and  use  it, 
to  buy  and  sell  it.  It  is  a  necessary  incident  to  the  ownership 
of  property  that  the  owner  shall  have  a  right  to  sell  or  barter 
it.  and  this  right  is  protected  by  the  constitution  as  such  an 
incident  of  ownership.  When  an  owner  is  deprived  of  the  right 
to  expi'se  for  sale  and  sell  Ins  property,  he  is  deprived  of  prop- 
erty, within  the  meanin*:  of  the  constitution,  by  taking  away 
one  of  tlie  incidents  of  ownorsbip.  T;iberty  includes  the  right 
to  ])ursue  piicIt  hoTiost  calling  or  avoention  as  the  citizen  may 
choose,  piibjoet  onlv  to  sneh  rostrietions  as  mav  be  necessarv 
for  the  protection  of  the  pnliiie  lioalth,  morals,  safety,  and  wel- 


96  Chicago  v.  Netchee.  [Illinois, 

fare.  The  state,  for  the  purpose  of  public  protection,  may,  in 
the  proper  exercise  of  the  police  power,  impose  restrictions 
and  regulations,  but  the  right  to  acquire  and  dispose  of  prop- 
erty is  subject  only  to  that  power.  The  individual  may  pursue, 
without  let  or  hindrance  from  anyone,  all  such  callings  or  pur- 
suits as  are  innocent  in  themselves  and  not  injurious  to  the 
public.  These  are  fundamental  rights  of  every  person  living 
under  this  government.  The  legislature  can  neither  by  an  en- 
actment of  its  own  interfere  with  such  rights,  nor  authorize  a 
municipal  corporation  to  do  so:  Frorer  v.  People,  ■*-^*  141  111. 
171;  Eamsey  v.  People,  142  111.  380;  Braceville  Coal  Co.  v. 
People,  147  111.  6G,  37  Am.  St.  Rep.  206;  Cooley's  Constitutional 
Limitations,  393. 

In  order  to  sustain  legislative  interference  with  the  business 
of  the  citizen  by  virtue  of  the  police  power  it  is  necessary  that 
the  act  should  have  some  reasonaible  relation  to  the  subjects  in- 
cluded in  such  power.  If  it  is  claimed  that  the  statute  or  or- 
dinance is  referable  to  the  police  power  the  court  must  be  able 
to  see  that  it  tends,  in  some  degree,  toward  the  prevention  of 
offenses  or  the  preservation  of  the  public  health,  morals,  safety, 
or  welfare.  It  must  be  apparent  that  some  such  end  is  the 
one  actually  intended,  and  that  there  is  some  connection  be- 
tween the  provisions  of  the  law  and  such  purpose.  If  it  is  mani- 
fest that  the  statute  or  ordinance  has  no  such  object,  but, 
under  the  guise  of  a  police  regulation,  is  an  invasion  of  the 
property  rights  of  the  individual,  it  is  the  duty  of  the  court  to 
declare  it  void:  Braceville  Coal  Co.  v.  People,  147  111.  66,  37  Am. 
St.  Eep.  206;  Eden  v.  People,  161  111.  296,  52  Am.  St.  Rep. 
365;  Cooley's  Constitutional  Limitations,  577.  It  is  not  claimed 
in  the  argument  for  the  city  that  the  selling  of  the  different 
kinds  of  merchandise  mentioned  in  the  ordinance  in  the  same 
building  tends  in  any  way  to  affect  the  safety,  health,  morals, 
comfort,  or  welfare  of  the  public.  No  attempt  is  made  to  sug- 
gest any  grounds  upon  which  the  ordinance  can  be  justified 
as  an  exercise  of  the  police  power  of  the  city  or  the  state.  It 
certainly  cannot  be  contended  that  there  is  an}i:hing  in  the  char- 
acter of  drygoods,  clothing,  jewelry,  and  dnigs  which  renders 
it  dangerous  to  the  public  or  inimical  to  the  general  welfare 
that  they  should  be  sold  in  tbe  same  building  with  provisions. 
General  stores  have  always  dealt  in  all  kinds  of  merchandise, 
and  no  one  has  ever  imagined  that  the  comfort,  safety,  or  wel- 
fare of  the  public  was  in  anv  manner  or  to  any  extent  injnrpd 
or  prejudiced  by  them.     Public  health  and  public  comfort  are 
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in  no  way  affected  by  selling  the  different  kinds  of  merchan- 
dise enumerated  in  different  departments  of  the  same  building, 
and  would  not  be  if  the  same  clerk  should  sell  **^  them;  nor 
would  the  public  welfare  or  comfort  be  increased  by  compelling 
a  customer  to  buy  one  kind  of  merchandise  in  one  store  and 
another  in  some  other  store.  In  Meyers  v.  Baker,  120  111.  567, 
60  Am.  Rep.  580,  the  act  prohiljiting  the  establishment  of  any 
tent,  booth,  or  place  of  vending  provisions  or  refreshments 
witliin  a  certain  distance  of  a  campmeeting  was  sustained  as 
a  police  regulation  tending  to  prevent  disturbance  or  disorderly 
conduct.  But  this  ordinance  has  no  such  purpose.  It  is  plain 
that  its  object  is  not  to  protect  the  health,  morals,  or  safety 
of  the  public  or  to  accomplish  any  object  falling  wiihin  the 
police  power.  It  is  a  mere  attempt  to  deny  a  property  right 
to  a  particular  class  in  the  community  where  all  other  m^embers 
of  the  community  are  loft  to  enjoy  it.  It  is  immaterial  whether 
such  a  denial  is  in  a  statute  or  in  an  ordinance  passed  by  vir- 
tue of  a  statute.    It  is  equally  invalid  in  either  case. 

The  other  ordinance,  under  which  the  second  prosecution 
was  begun,  provides  as  follows:  'T^t  shall  be,  and  is,  unlawful 
for  any  person,  firm,  or  corporation  to  have  exposed  for  sale, 
or  sell,  any  intoxicating,  malt,  or  fermented  liquors  in  any 
place  of  business  in  the  city  of  Chicago  where  any  drygoods, 
clothing,  jewelry,  or  hardware  are  kept  or  exposed  for  sale." 
The  agreed  statement  of  facts  is,  that  the  defendant  kept  in 
his  a'love-ntentioned  store  drygoods,  clothing,  jewelry,  and 
hardware  and  exposed  them  for  sale  in  the  basement  and  on 
ceriain  floors,  and  on  a  diirerent  floor  kept  and  exposed  for 
sale,  and  sold,  intoxicating,  malt  and  fermented  liquors;  that 
no  liquors  of  any  kind  were  sold  to  be  drunk  on  the  premises, 
and  none  were  kept  except  in  scaled  bottles  or  jugs,  which  were 
doliv-'red  to  the  purchaser  at  tlie  store  or  delivered  by  wagons, 
and  tbat  defenrlant  had  complied  ^\ith  all  the  rules  and  ordi- 
nan^'C?  of  the  city,  and  was  entitled  to  sell  intoxicating,  malt, 
aivl  fermontcrl  liquors  in  said  store,  except  so  far  as  he  was 
di-  r^nlified  and  prevented,  if  at  all,  by  the  said  ordinance. 

^'"*  The  authority  of  the  ciiy  to  regulate  the  liquor  busi- 
ness is  found  in  clause  46  of  -;'.:•;  scetinn  1  of  article  5  of  the 
inr--  rporation  act.  as  follows:  ''To  licfMise.  regulate,  and  pro- 
hibit the  selling  or  givinir  away  of  any  intoxicating,  malt, 
vinous,  m'xcd.  or  fermentfd  liquor,  the  license  not  to  extOM'i 
Leyiind  the  municipal  yur  in  which  it  shall  be  granted,  and  to 
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determine  the  amount  to  be  paid  for  such  license":  Hurd's  Stats. 
1895,  p.  267. 

The  liquor  business  is  one  peculiarly  subject  to  the  police 
power  on  account  of  the  multitude  of  evils  which  result  from 
it.  Police  regulation  of  that  business  has  always  been  sustained, 
as  having  for  its  object  the  prevention  of  intemperance,  pau- 
perism, and  crime,  and  diminishing,  as  far  as  practicable,  the 
injurious  consequences  to  the  public  resulting  from  the  busi- 
ness. In  Schwuchow  v.  Chicago,  68  111.  444,  it  was  said:  "This 
business  is,  on  principle,  within  the  police  power  of  the  state, 
and  restrictions  which  may  rightfully  be  imposed  upon  it  might 
be  obnoxious  as  an  illegal  restraint  of  trade  when  applied  to 
other  pursuits."  It  is  clearly  within  the  police  power  to  pro- 
hibit all  sales  of  liquor  on  the  ground  that  "dram  drinking  is 
an  evil,  to  the  person  and  pernicious  to  the  welfare  of  the  pub- 
lic": Dennehy  v.  Chicago,  120  111.  627.  The  city  may  also  form 
prohibition  districts  for  the  protection  of  particular  neigh- 
borhoods from  the  influence  of  dram-shops,  wherever  it  is  de- 
sirable or  reasonable  that  there  should  be  such  prohibition,  al- 
though the  sale  may  be  licensed  in  other  parts  of  the  city: 
People  V.  Cregier,  138  111.  401.  ITiis  ordinance,  however,  is 
not  an  exercise  of  the  police  power  for  the  protection  of  the 
public  from  the  injurious  effects  of  the  liquor  business.  It  is 
not  aimed  at  the  suppression  of  the  business,  either  in  certain 
localities  or  upon  any  ground  of  police  regulation,  but  is  di- 
rected solely  against  the  sale  by  certain  persons  in  their  places 
of  business— that  is,  by  those  who  also  sell  drygoods,  clothing, 
jewelry,  or  hardware.  The  city  of  Chicago  has  ^^"*  not  seen 
fit  to  prohibit  the  sale  of  liquor,  either  generally  or  in  the  dis- 
trict of  the  city  where  defendant's  store  is  kept.  It  has  estab- 
lished its  policy  with  reference  to  that  business,  and  defend- 
ant has  complied  with  its  ordinances  so  as  to  be  entitled  to 
sell  liquor  in  his  store  unless  this  ordinance  constitutes  a  valid 
prohibition  against  his  doing  so.  It  is  apparent  that  if  there 
is  any  evil  in  permitting  a  sealed  bottle  of  liquor  to  be  sold 
from  a  store  where  drygoods,  clothing,  jewelry,  or  hardware 
are  sold,  the  same  evils  would  result  from  the  sale  from  any 
other  kind  of  a  store.  The  ordinance  permits  the  dealer  in  all 
kinds  of  merchandise,  except  drygoods,  clothing,  jewelry,  and 
hardware,  to  sell  liquor  from  his  store,  and  the  city  cannot  ar- 
bitrarily discriminate  against  the  defendant  without  any  basis 
or  srronnd  fnr  the  di^orimination.  Spocial  privileges  are  not 
to  be  granted  to  favored  persons  in  the  liquor  business  any  more 
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than  in  any  other  business:  Zanone  v.  Mound  City,  103  111.  552, 
There  are  other  clerks  employed  in  the  other  departments  of 
defendant's  store,  separate  and  independent  from  this,  but  there 
is  no  liquor  drunk  on  the  premises  and  none  sold  there  for  that 
purpose,  so  that  the  ordinance  could  not  have  been  intended 
to  prevent  making  a  drinking  place  where  clerks  are  employed 
in  other  lines  of  business.  The  restriction  is  purely  arbitrary, 
not  having  any  connection  with  and  not  tending  in  any  way 
toward  the  protection  of  the  public  against  the  evils  arising 
from  the  sale  of  intoxicating  liquor.  That  was  not  the  object 
of  the  ordinance,  and  the  attempted  discrimination  is  illegal 
and  in  violation  of  the  defendant's  rights. 

The  criminal  court  was  right  in  holding  both  ordinances  void, 
and  the  judgments  are  affirmed. 


POLICE  POWER.— LAWS  ENACTED  in  the  exercise  of  the 
police  power  must  be  police  regulations  in  fact,  and  if  they  do 
not  conduce  to  any  legitimate  police  purpose,  but  amount  to  an 
arbitrary  and  unwarranted  interference  with  the  right  of  the  citizen 
to  pursue  any  lawful  business,  they  must  be  declared  unconstitu- 
tional: State  V.  Chicago  etc.  Ry.  Co.,  68  Minn.  381.  64  Am.  St.  Rep. 
482.  Statutes  passed  in  pursuance  of  the  police  power  must  have 
some  relation  to  the  end  sought  to  be  accomplished:  Ritchie  v. 
People.  15.5  III.  98.  46  Am.  St.  Rep.  315. 

MUNICIPAL  CORPORATIONS— ORDINANCES.— Municipalities 
cannot,  under  the  guise  of  the  police  power,  adopt  regulations 
which  operate  to  create  a  monopoly  or  to  restrain  trade:  Notes  to 
Jacksonville  v.  Ledwith,  23  Am.  St.  Rep.  582;  State  v.  Payssan.  49 
Am.  St.  Rep.  393;  neither  can  they  substantially  prohibit  a  lawful 
trade,  unless  it  is  so  conducted  as  to  be  injurious  to  the  public 
health:  Note  to  State  v.  Taft,  54  Am.  St.  Rep.  771.  Municipal  ordi- 
nances regulating  sales  of  commodities  must  be  reasonable  and 
referable  to  the  performance  of  some  recognized  governmental 
function:  Note  to  Helena  v.  Dwyer,  62  Am.  St.  Rep.  212.  See, 
further,  the  monographic  note  to  Hurst  v.  Warner,  47  Am.  St.  Rep. 
540552. 

MUNICIPAL  CORPORATIONS— SALE  OF  LIQUORS.— A  grant 
of  power  to  municipal  corporations  to  regulate  and  restrain  liquor 
dealing  does  not  authorize  the  enactment  of  an  ordinance  under 
which  arbitrary  discriminations  may  be  made:  BJx  parte  Theisen, 
30  Flo.  529,  32  Am.  St.  Rep.  36. 
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MbTZQEB    V.    WOOLDRIDGB. 
[183  Illinois,  174.] 

JUDGMENT— ENTRY  OF  FINALr-WHAT  IS  NOT.— If  the 
only  thing  appearing  in  the  record  on  appeal  respecting  the  judg- 
ment below  is  an  entry  showing  an  overruling  of  a  motion  for  a 
new  trial,  judgment  on  the  verdict  for  a  certain  amount,  and  the 
allowance  of  an  appeal,  such  appeal  must  be  dismissed  on  motion 
for  want  of  a  final  judgment 

A.  E.  De  Mange  and  J.  E.  Hoffman,  for  the  appellants. 

Moore  &  Warner,  for  the  appellee. 

i7«  "WILKIN,  J.  This  was  an  action  of  assumpsit  by  ap- 
pellee, against  appellants,  in  the  circuit  court  of  De  Witt  county. 
Upon  a  trial  by  jury  a  verdict  was  returned  in  favor  of  the 
plaintiff  for  fifteen  hundred  and  twenty-one  dollars  and  nine 
cents.  A  motion  for  a  new  trial  by  the  defendants  was  over- 
ruled. The  only  entry  of  judgment  shown  by  the  transcript 
of  the  record  is:  "And  the  court  having  heard  the  motion, 
court  overruled  same,  and  judgment  on  the  verdict  for  fifteen 
hundred  and  twenty-one  dollars  and  nine  cents.  And  now 
comes  the  defendant  and  prays  an  appeal;  an  appeal  allowed 
on  his  giving  bond  in  the  sum  of  three  thousand  dollars  in 
twenty  days,  to  be  approved  by  the  clerk  by  agreement,  and  bill 
of  exceptions  to  be  filed  in  one  hundred  and  twenty  days."  A 
transcript  of  the  record  was  filed  in  the  appellate  court,  upon 
which  the  only  errors  assigned,  questioning  the  entry  of  a  judg- 
ment, were  the  following:  "There  is  nothing  in  the  record  which 
shows  a  judgment  of  the  court";  and  "the  court  erred  in  over- 
ruling the  motion  for  new  trial  and  then  failing  to  act  by  render- 
in  cr  judgment  either  for  plaintiff  or  defendant."  The  plaintiff 
appeared  in  that  court  and  entered  his  motion  to  dismiss  the 
appeal  because  there  was  no  final  judgment,  and  suggestions 
were  filed  in  support  of  that  motion,  the  appellants  filing 
counter  suofgestions,  in  which  it  was  insisted  that  the  entry  of 
the  judgment  below  was  only  defective,  and  that  it  should  for 
that  reason  be  reversed.  The  appellate  court,  however,  eus- 
tained  the  motion  and  dismissed  the  appeal,  to  reverse  which 
order  this  appeal  is  prosecuted. 

The  only  question  raised  here  by  the  assignment  of  errors  is 
whether  the  appeal  was  properly  dismissed  in  *'"''  the  apnel- 
Inte  court.  The  aririiment  of  cnnnsel  on  behalf  of  the  arnel- 
lanta  on  that  question  is  based  upon  the    assumption    that  a 
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judgment  was  entered  in  the  circuit  court,  but  that  it  was  de- 
fectively written  up  by  the  clerk,  and  they  contend  that  it  is 
not  true  that  no  judgment  was  rendered,  as  shown  by  the  record. 
That  the  entry  is  in  no  sense  a  proper  judgment  is  conceded, 
but  they  contend  that,  the  judgment  of  the  court  having  been 
announced  and  the  appeal  prayed  before  the  attempted  entry 
of  the  clerk,  the  appeal  was  properly  taken,  and  the  mere  fact 
that  the  clerk  failed  to  perform  his  duty  in  making  the  proper 
entry  cannot  defeat  the  right  of  the  appellant  to  prosecute  his 
appeal. 

Tn  the  case  of  Martin  v.  Earnhardt,  39  111.  9,  the  record 
showed  this  entry:  "Judgment  on  verdict  for  three  thousand 
dollars  and  costs,"  and  we  said:  "This  seems  to  be  no  more  than 
a  loose  memorandum,  perhaps  made  by  the  judge  as  a  min- 
ute on  his  docket,  as  a  guide  to  the  clerk  in  making  up  his  rec- 
ord  It  does  not  state  by  whose  or  by  what  authority  a 

judgment  was  rendered.  It  fails  to  state  in  whose  favor  or 
against  whom  it  was  rendered,  nor  does  it  even  award  execu- 
tion.** And  again:  "The  judgment  of  the  court  below,  if  it  be 
■;^ possible  to  call  it  such,  is  so  informal  that  it  must  be  reversed. 
But  as  a  careful  examination  has  failed  to  show  any  error  pre- 
vious to  the  finding  of  the  verdict,  and  inasmuch  as  it  is  suffi- 
cient to  sustain  a  judgment,  we  deem  it  unnecessar}'  to  award 
a  venire  facias  de  novo,  but  we  reverse  the  judgment  and  re- 
mand the  cause,  with  leave  to  the  plaintiff  to  move  the  court 
below  for  a  judgment  on  the  verdict."  In  that  case  it  does  not 
appear  that  any  motion  was  there  entered  to  dismiss  the  appeal, 
and  it  seems  from  the  report  of  the  case  that  the  appellant  in- 
sisted there  merely  upon  the  irregularity  of  the  entry  of  the 
judgment. 

In  Faulk  v.  Kellums,  54  111.  188,  the  entry  was,  after  show- 
ing the  denial  of  a  motion  for  new  trial  and  in  arrest  of  judg- 
ment: "Whereupon  the  court  enters  judgment  upon  *''*  the 
verdict.  And  now  come  the  said  defendants,  by  their  attor- 
neys, and  pray  an  appeal,  which  is  granted,"  etc.,  and  we  again 
said:  "There  is  also  an  objection  to  the  form  of  this  judgment. 

if  judgment  it  may  bo  called,  which  is  well  taken It  h;is 

no  element  of  a  judgment  other  than  a  bare  recognition  of  the 
finding  of  the  jury.  No  action  of  the  court  was  had  upon  that 
finding."  That  judgment  was  reversed  and  the  cause  remanded 
genornlly.  Here,  again,  no  motion  to  dismiss  the  appeal  was 
made. 
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It  is  clear  that  these  decisions  hold  an  entry  like  the  one 
appearing  in  this  transcript  is  in  no  proper  sense  a  judgment 
of  the  court.  Here  the  assignment  of  error  in  the  appellate 
court,  as  we  have  seen,  is  not  that  an  irregular,  insufficient,  and 
informal  judgment  of  the  circuit  court  was  entered,  but  that 
"there  is  nothing  in  the  record  which  shows  a  judgment  of  the 
court."  The  statute  being  that  appeals  and  writs  of  error  can 
only  be  prosecuted  to  this  court  or  the  appellate  courts  from 
the  final  judgments  or  decrees  of  trial  courts,  it  is  difficult  to 
see  how  the  appellants,  under  their  assignment  of  error,  could 
sustain  their  appeal  against  a  motion  to  dismiss  for  want  of 
such  a  final  judgment.  It  is  true,  as  insisted  by  counsel  for 
appellants,  that  a  judgment  is  not  necessarily  what  is  entered 
by  the  clerk,  but  that  wliich  is  ordered  and  considered  by  the 
court.  But  it  is  also  true  that  on  an  appeal  the  transcript  of 
the  record  must  show  a  final  judgment,  and  that  all  judgments 
in  courts  of  record  must  be  in  writing,  and  unless  that  which 
is  here  shown  to  have  been  entered  by  the  clerk  is  a  judgment, 
then  manifestly  there  was  nothing  to  appeal  from.  It  is  un- 
doubtedly true  that  where  the  record  fails  to  show  a  proper  final 
judgment,  and  no  error  appears  prior  to  the  rendering  of  the 
verdict,  the  judgment  of  the  court  of  review  should  be  as  in 
Martin  v.  Earnhardt,  39  111.  9,  reversing  the  judgment  and 
remanding  the  cause,  with  leave  to  the  plaintiff  to  move  the 
court  for  a  judgment  on  the  verdict;  ^"^^  but  that  practice  cer- 
tainly cannot  prevail  where  there  is  no  judgment  from  which 
an  appeal  could  be  prosecuted,  and  a  motion  has  been  entered 
to  dismiss  for  that  reason. 

We  think  the  appellate  court  committed  no  error  in  sustain- 
ing the  motion  to  dismiss,  and  its  judgment  will  accordingly  be 
affirmed. 


AN  APPElAL  will  not  LIE  from  an  order  or  Judgment  unless 
It  determines  the  action  or  affects  some  siibstanti.^l  right  of  one 
or  more  of  the  parties:  Extended  note  to  Davie  v.  Davie.  20  Am.  St. 
Rep.  173.  See,  further,  the  notes  to  Kahn  v.  Traders'  Ins.  Oo.,  62 
Am.  St.  Rep.  82;  Hollo  way  v.  Hollo  way.  10  Am.  St.  Rep.  349. 
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Lasher  v.  People. 

[183  Illinois,  226.] 

CONSTITUTIONAL    LAW  —  POLICE    RE«ULATION.-The 

legislature  has  power  to  form  classes  for  the  purpose  of  police 
regulation,  if  it  does  not  arbitmrily  discriminate  between  persons 
in  substantially  the  same  situation. 

CONSTITUTIONAL  LAW-CLASS  LEGISLATION— COM- 
MISSION BUSINESS.— The  business  of  dealing  in  small  products 
of  the  farm  on  commission  is  of  a  nature  which  may  be  productive 
uf  grt'Ut  abuses,  and  the  legislature  may  put  such  dealers  into  a 
separate  class  from  other  commission  merchants,  and  enact  regu- 
lating laws  applicable  to  cities  of  such  size  as  in  the  legislative 
judgment  would  permit  the  existence  and  growth  of  such  abuses. 

CONSTITUTIONAL  LAW.— A  FRANCHISE  is  a  special 
privilege  granted  by  the  state,  which  does  not  belong  to  citizens  of 
the  country,  generally  by  common  riglit.  Sucli  is  the  meaning  of 
the  word  "franchise"  in  a  constitutional  provision  proliibiting  the 
passage  of  any  special  law  granting  any  special  franchise  to  any 
corporation,  association,  or  individual. 

CONSTITUTIONAL  LAW  —  FRANCHISES  —  APPOINT- 
MENT TO  OFFICE.- The  power  to  appoint  to  a  public  state  office 
is  a  franchise,  and  cannot  be  granted  by  the  legislature  to  a  private 
corporation  or  set  of  corporations,  under  a  constitutional  provision 
prohibiting  the  passage  of  any  special  law  granting  any  special 
franchise  to  any  corporation. 

Darrow,  Thomas  &  Thompson,  for  the  appellants. 

E.  C.  Akin,  attorney  general,  C.  S.  Deneen,  staters  attorney, 
and  "W.  M.  McEwen,  for  the  people. 

^=^«  CAETWRIGHT,  C.  J.  Plaintiffs  in  error  in  these  two 
cases  were  defendants  in  the  criminal  court  of  Cook  county  un- 
der indictments  charging  them  with  the  violation  of  "An  act 
to  regulate  the  shipping,  consignment,  and  sale  of  produce, 
fruits,  vegetables,  butter,  eggs,  poultry,  or  other  products  or 
property,  and  to  license  and  regulate  commission  merchants 
and  to  create  a  hoard  of  inspectors  and  to  prescribe  its  powers 
and  duties/'  in  force  April  24,  1899.  The  indictment  against 
Charles  "W.  Lasher  charged  him  with  soliciting  consignments  of 
butter  and  eggs  for  sale  on  commission  as  a  commission  mer- 
chant without  procuring  a  license  from  the  board  of  inspectors 
of  the  state  of  Illinois  to  carry  on  said  business.  Edward  C. 
Ecichwald  and  William  G.  Ecicliwald  were  charged  in  the  in- 
dictment against  them  with  receiving  on  coTisignment  for  sale 
on  commission,  as  commission  merchants,  certain  green  and 
deciduous  fruits,  consisting  of  grapes,  ^^'*  plums,  and  peaches, 
without    first    procuring  such    license.     The    defendants    were 
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tried  before  the  court  without  a  jury,  and  they  raised  the  ques- 
tion of  the  validity  of  the  statute  providing  for  a  board  of  in- 
spectors and  a  license  to  be  issued  by  such  board,  both  by  mo- 
tions to  quash  the  indictments  and  by  propositions  of  law  sub- 
mitted to  the  court.  The  charges  in  the  indictments  were 
proved  on  the  trials  and  were  not  disputed.  The  court  held  the 
law  valid,  fined  the  defendants  and  entered  judgments  against 
them. 

The  first  section  of  the  act  in  question  provides  for  making 
reports  to  consignors  and  remitting  to  them  the  proceeds  of  sale, 
with  itemized  statements,  and  for  keeping  records  of  transac- 
tions. The  second  section  imposes  a  penalty  for  violating  any 
of  the  provisions  of  the  act.  Sections  3  to  8,  inclusive,  are  as 
follows: 

"Sec.  3.  That  a  board  of  inspectors  is  hereby  created,  to  be 
composed  of  one  member  from  each  of  the  following  organiza- 
tions: Illinois  State  Horticultural  Society,  Illinois  State  Dairy- 
men's Association,  Illinois  State  Eetail  Dealers'  Association, 
Chicago  Butter  and  Egg  Board,  and  Chicago  branch  of  National 
League  of  Commission  Merchants.  In  case  any  of  the  aforesaid 
organizations  are  not  incorporated  under  the  laws  of  the  state 
of  Illinois  at  the  time  of  going  into  effect  of  this  act,  they  shall 
not  be  disqualified  from  furnishing  said  members  if  the  incor- 
poration is  completed  on  or  before  January  1,  1900.  The  mem- 
bers of  said  board  of  inspectors  shall  be  selected  from  the  mem- 
bership of  said  organizations  by  the  members  thereof  at  some 
regular  or  special  meeting  at  which  there  shall  be  a  quorum, 
and  shall  serve  for  a  period  of  one  year.  In  case  of  the  failure 
or  refusal  of  any  such  organization  to  so  elect  a  member  of  such 
board  of  inspectors,  it  shall  be  the  duty  of  the  remaining  mem- 
bers of  said  board  to  fill  such  vacancy  by  the  selection  of  some 
person  representing  the  line  of  business  the  representative  or- 
ganization of  which  has  failed  or  refused  to  so  ^^^  elect.  Each 
member  of  said  board  shall  receive  as  his  compensation  the  sum 
of  ten  dollars  ($10)  for  each  session  attended,  and  ten  cents  per 
mile  additional  when  required  to  travel  a  distance  of  more  than 
ten  miles  to  attend  such  meeting. 

"Sec.  4.  Said  board  of  inspectors  sliall  organize  by  electing 
from  their  number  a  president,  a  vice-president,  and  a  treas- 
urer, and  may  appoint  a  secretary,  and.  if  needed,  two  inspect- 
ors, such  secretary  and  inspectors  to  be  compensated  by  said 
board.  It  shall  be  the  duty  of  the  secretary  to  receive  com- 
plaints regarding  the  disposition  of  the  articles  of  country  pro- 
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duce  shipped  on  coniniission  to  licensed  receivers,  and  instruct 
inspectors  to  investigate  the  same,  and  make  a  report  to  be  sub- 
mitted to  said  board  at  its  next  regular  meeting. 

"Sec.  5.  Said  board  shall  meet  monthly  on  the  second  Wed- 
nesday of  each  month  for  the  purpose  of  transacting  such  busi- 
ness as  may  come  before  them;  and  said  board  is  hereby  au- 
thorized to  provide  a  room  or  place  of  meeting  and  for  perma- 
nent headquarters  in  the  city  of  Chicago  at  an  annual  rental  of 
not  more  than  seven  hundred  and  fifty  dollars  ($750),  said  rent 
to  be  paid  from  the  funds  of  said  board.  A  detailed  statement 
of  all  expenditures  of  the  board  shall  be  made  to  the  governor 
each  year. 

"Sec.  6.  Every  person,  firm,  or  corporation  in  the  state  of 
Illinois,  doing  business  in  a  city  of  more  than  fifty  thousand 
population,  receiving  on  consignment  for  sale  on  commission 
butter,  eggs,  poultry,  game,  dressed  calf,  green  and  deciduous 
fruits,  berries,  and  other  commodities  the  product  of  the  farm, 
with  the  exception  of  grains,  livestock,  and  dressed  meats,  shall 
first  procure  from  the  board  a  license  to  carry  on  said  business, 
for  which  said  party  or  parties  shall  pay  into  the  state  treasury 
the  sum  of  twenty-five  dollars  ($25)  annually,  said  license  to  be 
renewed  annually. 

"Sec.  7.  The  board  shall  have  power  to  prescribe  a  system  of 
books  and  accounts  to  be  kept  by  licensed  '^^  commission  re- 
ceivers, and  said  inspectors  and  members  of  said  board,  or  duly 
authorized  agents  of  said  board,  shall  have  access  to  such  books, 
accounts,  and  memoranda  upon  demand,  and  have  power  to 
send  for  books  and  papers  and  examine  under  oath.  Any  re- 
fusal upon  the  part  of  said  licensed  dealers  to  exliibit  such  said 
books,  accounts,  or  memoranda,  when  called  upon  to  do  so  by 
such  legally  constituted  authorities,  shall  forfeit  the  license 
held,  which  shall  not  be  reissued  inside  of  three  months  with- 
out unanimous  consent  of  said  board. 

"Sec.  8.  It  shall  be  unlawful  for  any  person,  firm,  or  cor- 
poration to  receive  or  solicit  consignments  of  such  country  pro- 
duce as  is  mentioned  in  this  act  without  first  obtaining  such 
license,  and  violators  shall  be  fined  not  less  than  fifty  dollars 
nor  more  than  two  hundred  dollars,  and  it  shall  be  the  duty  of 
the  st.ite's  attorney  of  the  county  wherein  prosecutions  are 
hrouirht  to  prosecute  such  violations,  and  the  board  mav.  at 
its  discretion,  employ  such  counsel  a?  they  may  deem  necessary 
for  the  prosecution  of  such  violation." 
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The  remainder  of  the  act  makes  provision  for  the  proseru- 
tiou  of  otfenses  and  the  revocation  of  licenses  by  the  board,  re- 
quires the  payment  of  a  fee  of  one  dollar  by  any  person  making 
complaint,  which  is  to  be  turned  over  to  the  treasurer  of  the 
state,  and  provides  for  the  payment  of  expenses  of  the  board 
out  of  the  state  treasury. 

It  is  first  argued  that  the  statute  is  invalid  as  discriminating 
between  commission  merchants,  because  it  excepts  those  who 
deal  in  grain,  livestock  and  dressed  meats.  The  claim  is,  that 
produce  commission  merchants  constitute  a  class,  and  that  the 
legislature  must  require  a  license  from  all  or  none.  This  ob- 
jection to  the  law  is  not  valid.  The  legislature  have  power  to 
form  classes  for  the  purpose  of  police  regulation,  if  they  do  not 
arbitrarily  discriminate  between  persons  in  substantially  the 
same  situation.  The  discrimination  must  rest  upon  some  rea- 
sonable ground  of  ditTerence,  but  the  classification  in  *^^  this 
case  is  a  natural  one.  The  commission  merchants  dealing  in 
the  kinds  of  produce  named  in  this  act,  which  constitute  the 
small  products  of  the  farm,  are  of  a  ditTerent  class  from  those 
who  transact  business  in  the  great  markets  for  the  sale  of  grain, 
livestock,  and  dressed  meats.  The  state  laws  for  the  inspection 
of  grain  provide  for  the  protection  of  shippers  in  that  market, 
and  there  is  also  state  inspection  of  livestock  and  dressed  meats. 
The  law  which  classifies  small  commission  merchants  engaged 
in  the  produce  commission  business  rests  upon  a  reasonable 
ground  as  a  basis  for  the  classification.  Such  a  business  may 
afford  great  opportunities  for  swindling,  and  be  productive  of 
great  abuses,  and  the  legislature  may  properly  enact  a  law  ap- 
plyina:  to  cities  of  such  size  as  in  the  legislative  judgment  would 
permit  the  growth  and  existence  of  such  abuses. 

Another  ground  of  objection  made  to  the  act  is,  that  the  pro- 
visions which  create  a  board  of  inspectors  with  power  to  grant 
licenses,  and  which  require  commission  merchants  to  procure 
such  licenses  and  impose  a  penalty  for  the  failure  to  do  so.  are 
void,  as  repugnant  to  section  22  of  article  4  of  the  constitution, 
which  prohibits  the  legislature  from  passing  any  law  granting 
to  any  corjtoration,  association,  or  individual  any  special  or  ex- 
clusive privileges,  immunity,  or  franchise  whatever.  The  pro- 
visions in  question  are  special  in  their  nature,  and  the  act  names 
five  corporations  upon  which  it  confers  the  power  to  appoint  a 
board  of  inspectors  to  be  selected  from  the  membersliip  of  such 
cnrponitions.  If  the  power  to  appoint  such  a  board  of  inspect- 
ors constitutes  a  franchise,  then  there  can  be  no  doubt  that  the 
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legislature  had  no  power  to  confer  such  a  franchise  upon  the 
corporations  named  in  the  act.  A  franchise  has  been  often 
defined,  so  that  the  meaning  of  the  term  is  well  settled.  Black- 
stone's  definition  is:  '"'A  royal  privilege  or  branch  of  the  king^s 
prerogative  subsisting  in  the  hands  of  a  subject":  2  Black- 
stone's  Commentaries,  21.  In  this  country  it  i?  a  special  '^'* 
privilege  granted  by  the  state,  which  does  not  belong  to  citizens 
of  the  country  generally  by  common  right.  This  is  the  dis- 
tinguishing feature  of  a  franchise.  A  right  which  belongs  to 
the  government  when  conferred  upon  the  citizen  is  a  franchise. 
No  one  can  exercise  the  right  of  eminent  domain,  or  establish 
a  highway  or  railway  and  charge  tolls  for  the  same,  without  a 
grant  from  the  legislature.  Such  rights  as  inhere  in  the  sover- 
eign power  can  only  be  exercised  by  the  individual  or  corpora- 
tion by  virtue  of  a  grant  from  such  sovereign  power,  and  when 
the  state  grants  such  a  right  it  is  a  franchise:  Board  of  Trade 
V.  People,  91  111.  80;  People  v.  Holtz,  92  111.  426.  In  the  former 
of  these  cases  the  distinction  between  a  franchise  and  a  privilege 
which  belongs  to  the  citizen  of  common  right  was  pointed  out, 
and  in  the  latter  case  it  was  said:  "If  the  constitutional  conven- 
tion and  the  general  assembly  used  the  term  according  with  its 
strict  legal  import — and  we  must  suppose  they  did — then,  in  this 
countiy,  it  can  only  embrace  corporations,  ferries,  bridges, 
wharfs,  and  the  like;  and  we  may  add  the  elective  franchise,  as 
it  is  granted  by  the  constitution  to  a  portion  of  the  people  to 
elect  their  officers."  A  franchise  must  be  granted  by  the  legis- 
lature, and  a  municipal  body  cannot  confer  a  franchise:  Chicago 
etc.  Piy.  Co.  V.  People,  73  111.  541;  Metropolitan  etc.  Ey.  Co.  v. 
Chicago  etc.  Ey.  Co^  87  111.  317.  Now,  the  power  to  appoint 
to  office  in  a  monarchy  is  a  royal  privilege  or  branch  of  the 
king's  prerogative.  It  is  an  attribute  of  sovereignty,  and  does 
not  belong  to  citizens  generally,  by  common  right.  Blackstone 
includes  this  power  among  the  prerogatives  of  the  king,  and 
says  that  offices  are  in  his  disposal  as  sovereign:  1  Blackstone"s 
Cuuimentaries,  272.  The  power  to  appoint  to  office  is  within 
ilie  definition  of  Blackstone,  which  was  adopted  in  the  cases 
above  referred  to.  In  this  state  the  people,  in  their  sovereign 
capacity,  through  the  constitution,  conferred  the  elective  fran- 
chise upon  a  portion  of  the  citizens  having  certain  qualifications, 
as  was  said  in  -«"*  People  v.  Holtz,  92  111.  426.  The  general 
assembly  was  prohibitc(l  from  exercising  the  power  of  appoint- 
meiit,  and  as  to  certain  ntlRT  officers  the  followitig  provision  was 
made:  "The  governor  shall  nuniinate,  and  by  and  with  the  ad- 
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vice  and  consent  of  the  senate  (a  majority  of  all  the  senators 
selected  concurring,  by  yeas  and  nays),  appoint  all  officers 
whose  offices  are  established  by  this  constitution,  or  which  may 
be  created  by  law,  and  whose  appointment  or  election  is  not 
otherwise  provided  for;  and  no  such  officer  shall  be  appointed 
or  elected  by  the  general  assembly":  Const.,  art.  5,  sec.  10. 
Appointment  to  office  is  a  large  part  of  the  official  power  be- 
longing to  the  governor,  under  our  constitution,  as  the  chief 
executive.  Under  a  somewhat  similar  prohibition  against  the 
exercise  of  the  appointing  power  by  the  general  assembly,  it 
was  held  in  State  v.  Kennon,  7  Ohio  St.  546,  that  the  legislature 
had  no  power  to  confer  upon  three  persons  named  by  the  legis- 
lature the  power  to  appoint  certain  officers.  No  private  cor- 
poration and  no  individual  has  the  power  of  appointment  to 
any  office  as  a  matter  of  common  right,  and  cannot  have  any 
such  power  except  by  virtue  of  a  legislative  grant. 

In  People  v.  Holtz,  92  111.  426,  it  was  held  that  an  office  is 
not  a  franchise,  and  it  is  argued  that  consequently  the  power 
to  appoint  to  office  is  not  a  franchise,  privilege,  or  immunity. 
It  does  not  follow  that  because  the  office  is  not  a  franchise  the 
power  to  appoint  to  it  is  not.  The  power  of  appointment  to  an 
office  and  the  office  itself  are  entirely  distinct  and  of  a  different 
nature.  A  citizen  may  hold  the  title  to  an  office  and  perform 
its  functions,  but  the  power  to  create  the  office  and  designate 
such  functions  and  fill  the  office  must  rest  in  the  government  or 
some  governmental  agency. 

But  it  is  said  that  these  inspectors  are  not  officers  of  the  state 
because  they  exercise  their  duties  within  the  limits  of  cities 
of  more  than  fifty  thousand  population,  and  that  we  have  sus- 
tained laws  investing  officers  of  the  ^^^^  judicial  department 
with  the  power  to  appoint  local  or  municipal  officers.  These  in- 
spectors are  authorized  to  perform  their  duties  throughout  the 
state  wherever  there  is  a  city  of  more  than  fifty  thousand  popu- 
lation. A  law  applying  to  cities  of  such  size  is  considered  gen- 
eral, operating  throughout  the  state,  because  its  provisions  will 
apply  wherever  there  may  'be  such  a  city.  These  officers  are 
required  to  report  to  the  governor  each  year,  their  license  fees 
and  fees  for  complaints  are  turned  into  the  state  treasury',  and 
the  expenses  are  paid  out  of  the  state  treasury.  Our  constitu- 
tion defines  an  office  as  follows:  "An  office  is  a  public  position 
created  by  the  constitution  or  law,  continuing  during  the  pleas- 
ure of  the  appointing  power,  or  for  a  fixed  time,  with  a  suc- 
cessor elected  or  appointed.     An  employment  is  an  agency,  for 
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a  temporary  purpose,  which  ceases  when  that  purpose  is  accom- 
plished": Const.,  art.  5,  sec.  24.  These  oifioers  serve  for  the 
period  of  one  year,  and  are  appointed  annually.  The  board  is 
a  state  board,  and  is  so  described  in  each  indictment.  The  cases 
relied  upon  to  sustain  this  law  relate  to  local  and  municipal 
officers,  and  do  not  hold  tlmt  the  legislature  may  vest  the  power 
of  appointment  in  private  corporations.  The  power  in  each 
case  was  vested  in  a  branch  of  the  state  government.  The  stat- 
ute passed  upon  in  People  v.  Morgan,  90  111.  558,  authorized  the 
judges  of  the  circuit  court  of  Cook  county  to  fill  vacancies  in 
the  offices  of  South  Park  commissioners,  and  the  election  law 
which  was  sustained  in  People  v.  Hoffman,  116  111.  587,  56  Am. 
Rep.  793.  provided  that  the  judge  of  the  county  court  might  ap- 
point election  commissioners.  The  question  mainly  discussed 
in  those  cases  was  whether  the  power  of  appointment  could  be 
exercised  by  the  judicial  branch  of  the  government,  and  in  each 
case  t]ie  law  providing  for  the  appointment  was  adopted  by  a 
vote  of  the  municipality  affected.  With  reference  to  the  ap- 
pointment of  South  Park  commissioners  it  was  said  that  the 
power  might,  no  doubt,  be  sustained  on  the  ground  ^*®  that 
its  exercise  was  the  act  of  an  individual  who  was  the  incumbent 
of  the  ofhce  of  judge;  but  that  statement,  if  entirely  accurate, 
phouin  be  taken  with  reference  to  a  case  where  the  people  had 
ado]->ted  a  law  containing  a  provision  for  such  an  appointment. 
The  case  was  decided  and  the  law  sustained  on  the  ground  that 
the  legislature  might  authorize  a  judicial  oincer  to  exercise  the 
power  as  to  a  local  officer.  We  have  not  been  referred  to  any 
case  where  the  legislature  has  attempted  to  confer  the  power 
of  Riipointment  upon  a  private  corporation.  So  far  as  appears, 
61! ch  a  law  is  without  precedent  in  this  state.  In  Bunn  v.  Peo- 
ple. 45  111.  397,  it  was  held  that  the  commissioners  appointed 
u'lder  tb.e  act  for  the  erection  of  a  new  statehouse  were  not 
officers  ])ut  emr^loyes  of  the  state,  and  in  Kilsjour  v.  Drainage 
Oommrs.,  Ill  111.  342.  and  People  v.  Inglis.  161  111.  256,  it  was 
held  tlmt  the  lecn'slature  miglit  impose  new  duties  upon  officers 
nlrondy  elected,  and  that  the  imposition  of  such  new  duties  was 
nnt  the  appointment  of  an  officer.  They  have  no  bearing  on 
the  ':uostion  involved  here. 

The  board  of  inspectors  provided  for  by  this  act  are  £ren- 
eral  nffirors  of  the  state,  and  it  seems  beyond  question  that  the 
powor  to  annoint  them  is  a  franchise,  which  the  act  in  question 
attomrits  to  crant  to  five  cnr-porations.  The  lefrislature  ^^ns 
powrric-5  to  clothe  these  corporations  with  an  attribute  of  sov- 
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ereignty  by  granting  to  them  this  special  privilege.  The  crim- 
inal court  was  wrong  in  holding  the  provisions  in  question  to  be 
valid. 

We  see  no  objection  to  the  first  and  second  sections  of  the 
act,  which  are  separable  from  the  invalid  provisions. 

The  judgments  are  reversed. 


STATUTES— DISCRIMINATION.-The  local  character  of  a  stat- 
ute does  not  necessarily  make  it  unconstitutional.  It  is  suflScient 
that  the  statute  applies  equally  to  aU  persons  within  the  territorial 
limits  described  in  the  act:  Summerville  v.  Pressley,  .S3  S.  C.  56,  26 
Am.  St.  Rep.  659.  Moreover,  laws  may  be  confined  to  a  particular 
class  of  persons,  If  general  in  their  application  to  the  class  to  which 
they  apply,  and  the  distinction  is  not  arbitrary,  but  based  on  public 
policy:  See  extended  note  to  State  v.  Ellet,  21  Am.  St.  Rep.  785; 
State  v.  Broadbelt,  89  Md.  565,  73  Am.  St.  Rep.  201,  and  note. 

A  FRANCHISE  IS  A  SPECIAL  PRIVILEGE  conferred  by  the 
government  upon  Individuals,  which  does  not  belong  to  a  citizen  by 
common  right:  State  v.  Scougal,  3  S.  Dali.  55.  44  Am.  St.  Rep.  756. 

OFFICERS,  APPOINTMENT  OF.— The  legislature  may,  unless 
inhibited  by  the  constitution,  after  creating  an  office,  provide  that 
it  may  be  filled  by  appointment  by  any  person  or  by  the  members 
of  any  voluntary  association:  See  extended  note  to  People  v.  Free- 
man, 13  Am.  St  Rep.  130. 
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HOMESTEADS— ABANDONED  WIFE.— A  wife,  upon  being 
abandoned  by  her  husband,  succeeds  to  the  homestead  estate  as 
the  head  of  the  family. 

DIVORCE  —  FOREIGN  —  EFFECT  ON  WIFE'S  HOME- 
STEAD.—If  a  husband  abandons  his  wife  and  removes  to  a  foreign 
jurisdiction,  and  there  obtains  a  divorce  upon  constructive  notice, 
the  decree  is  not  conclusive  against  his  wife  so  as  to  bar  a  home- 
stead or  other  property  right  or  estate  acquired  by  her  prior  to  the 
date  of  the  decree. 

DIVORCE.  FOREIGN— EFFECT  ON  DOWER  RIGHTS.— 
A  statute  providing  for  the  forfeiture  of  the  dower  rights  of  a  wife 
if  a  divorce  is  granted  her  husband  for  her  fault  does  not  apply 
when  the  divorce  is  granted  in  a  foreign  jurisdiction  upon  notice 
by  publication,  and  for  a  cause  not  recognized  as  ground  for  divorce 
by  the  statute  of  her  domicile. 

HOMESTEADS— ABANDONMENT.— After  a  homestead  has 
once  been  acquired,  a  temporary  absence  therefrom,  with  an  inten- 
tion of  returning,  is  not  an  abandonment. 

.lUDICIAL  SALES —PURCHASER  WITH  NOTICE.— If  a 
judgment  is  obtained  against  a  husband  after  he  has  abandoned  his 
wife  and  obtained  a  divorce  from  her  in  a  foreign  jurisdiction,  upon 
notice  by  publication,  the  purcliaser  of  land  sold  under  execution 
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Issued  upon  such  Judgment,  or  his  assignee,  !s  not  an  Innocent 
purchaser  without  notice,  as  against  the  homestead  rights  of  the 
wife,  who  is  in  exclusive  possession  of  the  premises. 

E.  J.  Miller,  for  the  appellant. 

J.  V.  Burns  and  F.  Spitler,  for  the  appellees. 

****"  WILKIN,  J.  The  contention  of  plaintiff  in  error  is, 
that  her  homestead  estate  has  continued  to  the  present  and  is 
complete;  that  the  judgments  obtained  against  her  husband, 
the  holder  of  the  legal  title,  were  illegal,  but  if  legal  did  ^*'' 
not  affect  her  homestead;  that  the  divorce  of  her  husband  in 
Missouri,  in  1894,  was  fraudulently  obtained,  and  void,  but  e^'en 
if  valid  could  not  affect  her  homestead  rights  in  Illinois.  Coun- 
sel for  defendants  in  error  take  the  opposite  view  of  each  of 
these  contentions. 

There  is  no  dispute  that  Margaret  Lynn,  upon  being  aban- 
doned by  her  husband,  under  the  statute  succeeded  to  the  home- 
stead estate  as  the  head  of  the  family,  and  continued  in  that 
right  up  to  the  date  of  the  divorce  in  Missouri,  in  1894.  The 
chief  inquiry  is.  What  was  the  effect  of  the  divorce  upon  her 
homestead?  For  the  purposes  of  this  decision  it  is  unnecessary 
for  us  to  consider  whether  or  not  there  was  fraud  in  obtaining 
that  decree,  as  we  shall  base  our  conclusion  upon  other  grounds. 

It  appears  the  divorce  was  granted  upon  notice  by  publica- 
tion, the  wife  having  no  actual  notice  of  the  suit  and  not  ap- 
pearing therein.  The  authorities  are  to  the  effect  that  every 
state  reserves  the  right  to  regulate  and  control  the  marriasre 
status  of  all  persons  within  its  jurisdiction,  even  though,  at  the 
time,  one  of  the  parties  to  the  marriage  may  reside  in  another 
state.  And  where  a  husband  abandons  his  wife  and  removes  to 
a  f'irrinrn  jurisdiction,  and  there  obtains  a  divorce  upon  con- 
stniotive  notice  merely,  such  decree  is  not  conclusive  against 
the  wife  ?n  as  to  bar  a  lioniostead  or  other  property  rifrht  or 
estate  acquired  liy  her  before  the  date  of  the  decree.  The  de- 
rrop  of  divorce,  in  other  words,  serves  to  dissolve  the  marriasre 
rolatioTi.  but  it  cannot  affect  property  rights  beyond  the  jurisdic- 
tion of  the  court:  Doerr  v.  Forsythe.'50  Ohio  St.  726,  40  Am.  St. 
T?ep.  703:  Dousjhty  v.  Doughty,  28  X.  J.  Fq.  .^81;  Thurston  v. 
Tlmrsfon.  58  :\rinn.  279:  Cook  v.  Cook,  56  Wis.  195,  43  Am, 
Tipp.  706.  and  cases  cited. 

Tn  Doorr  v.  Forsvthe.  50  Ohio  St,  726.  40  Am.  St.  "Rpp.  703, 
the  husband.  Isaac  "M.  Wood,  separated  from  his  wife  in  Ohio 
and  went  to  Indiana,  taking  up  his  residence  there,  where  he 
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afterward  obtained  a  divorce,  the  wife  being  served  by  publica- 
tion notice.  Upon  his  death  the  wife  brought  her  suit  fox 
dower  in  the  ***  lands  in  Ohio  and  recovered  a  decree.  The 
court  said:  "The  decree  of  divorce  granted  the  husband  in  the 
state  of  Indiana  acted  only  on  the  marital  relation  between  the 
parties,  and  did  not  affect  nor  purport  to  affect  the  property 
rights  of  the  wife  in  the  state  of  Ohio.  For  aught  that  appears, 
the  divorce  may  have  been  granted  on  some  ground  not  recog- 
nized as  a  ground  for  divorce  by  the  laws  of  this  state,  so  that 
it  cannot  be  said  that  it  was  granted  for  any  aggression  of  hers, 
within  the  meaning  of  section  5700  of  the  Eevised  Statutes. 
But  if  it  were  otherwise,  as  she  had  no  opportunity  to  defend, 
all  that  can  be  claimed  for  that  decree  is,  that  it  dissolved  the 
marriage  relation  between  the  parties  and  restored  the  husband 
to  the  status  of  an  unmarried  man.  This  the  court  could  do. 
But  as  it  had  no  jurisdiction  of  the  person  of  the  wife,  it  was 
not  competent  to  the  Indiana  court  to  affect  such  rights  as  she 
had  acquired  in  the  property  of  the  husband  under  the  laws  of 
this  state":  Citing  cases.  In  Doughty  v.  Doughty,  28  N.  J.  Eq. 
581,  it  was  held:  "A  decree  in  a  divorce  suit  will  have  no  extra- 
territorial effect  when  the  defendant  is  domiciled  in  another 
state  and  is  not  served  with  process  nor  with  notice  of  the  pro- 
ceedings. A  decree  for  divorce,  to  be  entitled  to  extraterritorial 
effect  when  the  person  of  the  defendant  is  without  the  juris- 
diction, must  be  obtained  in  a  manner  consistent  with  natural 
in=tice,  and  such  decree  is  enforced  in  another  state  only  on  the 
ground  of  comity."  The  question  is  a  new  one  in  this  state, 
but  the  rule  announced  has  the  sanction  of  current  authority. 

It  is  contended  by  counsel  for  defendants  in  error  that  this 
is  not  the  recognized  law  in  Illinois;  that  we  have  held  a  foreign 
decree,  upon  substituted  service,  sufficient  to  devest  property 
rights  in  such  cases  in  this  state;  and  they  rely,  in  part,  upon 
Dunham  v.  Dunham,  162  HI.  589,  and  Knowlton  v.  Knowlton, 
ir.3  111.  158.  These  cases  recognize  the  principle  just  an- 
nounced, that  the  foreign  jurisdiction  can  dissolve  the  marriage 
relation,  it  having  ^**®  jurisdiction  over  one  of  the  parties,  but 
do  not  in  any  way  assume  to  pass  upon  the  effect  of  such  a  for- 
eign divorce  upon  property  rights  here. 

The  further  contention  is  made  that  the  Missouri  divorce 
was  obtained  because  of  the  fault  of  the  wife,  and,  under  section 
14  of  the  dower  act,  she  has  forfeited  her  homestead  and  all 
other  rights  acquired  as  the  wife  of  Caleb  Lynn.  The  rule  al- 
ready announced  is  an  answer  to  this  contention  also,  because  of 
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the  substituted  service.  But  even  supposing  the  wife  were  sub- 
ject to  the  jurisdiction  of  the  court  in  Missouri,  the  petition 
there  filed  asked  relief  upon  a  ground  not  recognized  by  our 
statute  as  a  cause  for  divorce,  the  charge  being,  substantially, 
incompatibility  of  temper;  and  it  would  be  unreasonable  to  say 
this  section  of  the  statute  contemplates  a  fault  which  is  not  rec- 
ognized as  such  by  our  own  laws.  In  support  of  this  last  con- 
'tention  much  reliance  is  placed  by  counsel  upon  the  case  of 
■Rendleman  v.  Rendleman,  118  111.  257.  That  case  is  not  in 
point  here,  for  the  reasons  that  there  the  parties  to  the  pro- 
ceedings for  divorce  in  the  foreign  jurisdiction  were  both  in 
court  in  person;  the  ground  relied  upon  for  the  divorce  was  one 
recognized  as  a  fault  and  as  a  cause  for  divorce  by  the  laws  of 
this  state;  and  the  decree  there  provifled  that  a  sum  of  money 
be  paid  to  the  wife  (although  she  was  at  fault)  "in  full  of  all 
claims,  right  of  dower,  or  otherwise,  in  the  property,  whether 
personal  or  real,  of  the  husband."  The  question  before  the 
court  there  arose  in  an  ejectment  proceeding,  and  the  wife  was 
in  the  attitude  of  ha^dng  received  a  sum  of  money  in  lieu  of  her 
property  rights  and  afterward  insisting  upon  claiming  them. 

The  doctrine  contended  for  by  defendants  in  error  is,  to  our 
minds,  wholly  irreconcilable  with  a  proper  sense  of  right  and 
justice.  The  logical  effect  of  holding  this  property  liable  for 
the  debts  of  the  husband  would  be  to  maintain  that  upon  aban- 
doning her  and  obtainino:  a  divorce  in  ]\rissouri  the  husband 
could  have  immediately  ^'""^  returned  to  Illinois  and  himself 
ousted  the  wife  of  the  homestead  and  all  other  property  rights 
in  his  estnte.  because,  forsooth,  the  Missouri  court,  haxing  juris- 
diction of  his  person,  without  actual  notice  to  her,  had  decreed 
that  she  was  so  at  fault  in  her  marital  relations  to  him  that 
he  was  entitled  to  a  divorce.  It  requires  but  little  reflection 
and  no  ingenuity  to  show  that  under  such  a  rule  husbands  or 
wives  pnuld  successfully  consummate  a  most  outrageous  wrong 
upon  the  other  without  the  possibility  of  defense.  Upon  these 
rou^iderations  we  hold  the  estate  of  homestead  in  Margaret 
T.ynn  unaffected  by  the  Missouri  divorce. 

riie  remaining  question  is.  Did  the  wife  lose  her  homestead 
estate  after  that  time?  She  was,  as  stated,  temporarily  away 
frnin  it,  but  part  of  her  household  goods  wore  left  there  and  she 
was  nt  all  times  in  possession  and  control.  Prom  the  evidence 
it  p.^vears  she  did  not  leave  it  with  the  intention  of  abandoning 
her  homestead  estate.     We  have  often  held  that  after  home- 
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Btead  has  once  been  acquired,  a  temporary  absence  therefrom, 
with  an  intention  of  returning,  is  not  an  abandonment.  Her 
homestead  estate  being  perfect  at  the  date  of  the  judgments 
rendered  against  her  husband,  the  latter  were  not  a  lien  upon 
and  in  no  way  affected  it. 

The  judgments  and  sale  are  questioned.  They  appear  to 
have  been  irregular,  yet  it  is  not  necessary  to  further  notice 
them. 

Defendant  in  error  Sentel  can  have  no  rights  founded  on  his 
being  an  innocent  purchaser  for  value  without  notice.  Mar- 
garet Lynn  being  in  possession  of  the  premises,  he  and  all  other 
parties  were  chargeable  with  notice  of  her  rights.  The  prop- 
erty was  not  legally  liable  to  execution  on  judgments  against 
Caleb  Lynn. 

The  decree  of  the  circuit  court  will  be  reverpod  and  the  cause 
remanded,  with  directions  to  proceed  in  conformity  with  the 
views  here  expressed. 


HOMESTEAD— ABANDONMENT.— To  prove  abandonment  of  a 
homestead,  there  must  be  sliown  an  Intention  to  abandon  it  and 
an  actual  abandonment:  Edwards  v.  Reid.  39  Neb.  645,  42  Am.  St. 
Rep.  607.  The  husband's  desertion  of  his  wife  and  family  cannot 
deprive  them  of  their  rights  to  the  homestead,  or  operate  as  an 
abandonment  as  to  them:  See  extended  note  to  Taylor  v.  Har- 
gous,  60  Am.  Dec.  613. 

DIVORCE,  FOREIGN— PROPERTY  RIGHTS.-A  decree  of  di- 
vorce granted  In  another  state  against  a  wife  over  whom  the  court 
did  not  have  jurisdiction,  while  it  may  dissolve  the  marriage  rela- 
tion existing  between  the  parties  cannot  affect  her  rights  In  the 
property  of  her  husband  situate  in  this  state:  Doerr  v.  Forsythe,  50 
Ohio  St.  726,  40  Am.  St.  Rep.  703. 

DIVORCE,  FOREIGN— DOWER.— A  statute  of  New  York  declar- 
ing that  a  wife  shall  not  be  entitled  to  dower  If  a  divorce  is  granted 
against  her  is  not  applicable  to  a  decree  rendered  in  another  state, 
based  upon  a  cause  which  would  not  entitle  the  husband  to  a  di- 
vorce in  New  York:  Van  Oleaf  v.  Burnes,  118  N.  Y.  549,  16  Am.  St 
Rep.  782.  See,  too,  McCreery  v.  Davis,  44  S.  C.  195,  51  Am.  St 
Rep.  794. 
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[183  Illinois,  448.] 

DEEDS.— DELIVERY  OP  A  DEED  by  the  grantor  to  a  third 
person,  with  directions  to  deliver  it  to  tlie  grantee  when  he  shall 
call  for  it,  is  a  valid  and  sufficient  delivery  although  the  grantor, 
several  days  sul>siequent  thereto,  takes  the  deed  from  the  de- 
positary and  himself  hands  it  to  the  grantee.  In  such  case,  the 
delivery  to  the  grantee  relates  back  to  the  delivery  to  the  deposi- 
tary, unless  the  rights  of  third  parties  have  intervened. 

DEEDS^DELIVERY  TO  THIRD  PERSON.— Acceptance  of 
a  deed  by  the  grantee  relates  back  to  the  time  of  its  delivery  to  a 
third  person  for  him,  although  he  was  not  then  aware  of  its  execu- 
tion, if  he  had  assented  thereto,  and  no  rights  of  third  parties  had 
intervened. 

DOWER— CONVEYANCE  BEFORE  MARRIAGE— FRAUD. 
A  deed  executed  the  day  previous  to  the  grantor's  marriage  is  not 
in  fraud  of  his  wife's  inchoate  right  of  dower,  if  slie,  with  full 
knowledge  of  such  deed,  accepts  a  life  estate  in  other  property 
of  the  husband  equal  to  her  dower  and  homestead  interests. 

J.  McNutt,  Jr.,  and  J.  W.  &  E.  C.  Craig,  for  the  appellant 

Neal  &  Wiley,  for  the  appellee. 

***  BOGGS,  J.  This  is  an  appeal  from  a  decree  declaring 
the  appellee  entitled  to  dower  in  certain  lands  owned  by  the  ap- 
pellant. Appellee  was  the  second  wife  of  one  William  Clark, 
who  departed  this  life  on  the  first  day  of  Feljrnary,  1898.  The 
deceased  was  the  father  of  five  children  by  a  former  wife,  one 
of  whom  is  the  appellant.  The  deceased  and  appellee  were 
married  on  the  nineteenth  day  of  August,  **'*^  1890,  and,  for 
pome  reason  not  clearly  disclosed  by  the  record,  a  second  mar- 
riage ceremony  was  performed  on  the  second  day  of  September, 
1890.  On  the  eighteenth  day  of  August,  1890 — the  day  pre- 
ceding the  solemnization  of  the  first  ceremony  between  the  ap- 
pellee and  the  said  deceased — the  deceased,  who  was  the  owner 
of  two  hundred  and  twenty-five  acres  of  land  in  Coles  county, 
executed  five  deeds,  one  to  each  of  his  linng  children  and  one 
to  the  descendants  of  a  deceased  daus-hter,  conveying  by  each 
deed  twenty-four  acres  of  said  land.  These  deeds  were  without 
consideration  other  than  paternal  affection.  The  decree  in  this 
easo  awards  dower  to  appellee  in  the  tract  so  conveyed  by  de- 
ceased tn  his  son,  the  appellant. 

It  is  sought  to  uphold  the  decree  on  two  grounds:  1.  That  the 
f^ocd  to  ajijK'llant  was  not  delivered  and  did  not  become  oper- 
ative until  after  the  marriage;  2.  llie  conveyance  was  in  fraud 
of  the  inchoate  right  of  the  appellee  to  dower  in  the  land  con- 
vey etl 
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Appellee  testified  that  on  the  said  eighteenth  day  of  August, 
1890,  the  day  preceding  her  marriage  to  the  said  deceased  gran- 
tor, she  and  the  grantor,  her  intended  husband,  went  together 
to  Mattoon;  that  they  stopped  at  the  home  of  deceased,  and  he 
got  some  papers  and  told  her  he  intended  going  to  Mr.  Craig's 
oflEice  while  they  were  in  Mattoon,  to  have  some  deeds  made, 
and  she  testified  she  was  not  sure  hut  that  he  told  her  what 
property  it  was  he  was  going  to  convey  by  the  deeds;  that  they 
went  to  Mattoon  together,  and  while  there  he  told  her  he  was 
going  to  Mr.  Craig's  office,  and  he  left  her  and  she  did  not  go 
with  him.  It  was  proven  by  the  testimony  of  Isaac  B.  Craig, 
who  is  a  member  of  the  bar  and  a  notary  public,  the  deceased 
came  to  his  office  on  that  day  and  directed  him  to  prepare  five 
deeds  conveying  certain  tracts  of  land  to  children  and  grand- 
children of  said  deceased;  that  the  witness  prepared  the  deeds 
as  directed  and  that  the  same  were  duly  signed  and  acknowl- 
edged by  the  deceased,  and  when  so  completed  were  delivered 
by  the  deceased  to  the  '^'^  said  witness,  with  instructions  to 
deliver  them  to  the  appellant,  who  the  deceased  said  would  call 
and  get  them;  that  one  of  the  deeds  purported  to  convey  the 
land  involved  in  this  suit  to  the  appellant;  that  some  days  later 
the  deceased  came  again  to  the  office  of  the  witness  and  in- 
quired if  the  appellant  had  called  for  and  obtained  the  deeds; 
V  that  witness  replied  that  the  appellant  had  not  called  for  the 
deeds,  and  the  deceased  then  asked  the  witness  to  give  the  deeds 
to  him  and  he  would  take  them  to  the  appellant,  and  that  the 
witness,  Craig,  then  handed  the  deeds  to  deceased.  The  ap- 
pellee testified  she  and  the  deceased  were  married  on  Tuesday, 
the  next  day  after  they  were  in  ^Mattoon,  and  that  on  the  next 
Saturdnv  the  deceased  went  to  Mattoon  and  brought  home  some 
papers  which  he  told  her  were  deeds  he  had  made  to  his  chil- 
dren, and  gave  them  to  her  to  put  with  other  papers;  that  some 
days  afterward,  but  during  the  same  month,  she  and  the  de- 
ceased were  intending  to  go  to  Mattoon;  that  in  doing  so  they 
would  pass  the  residence  of  the  appellant:  that  the  deceased 
told  her  to  get  the  deeds  and  he  would  give  them  to  the  ap- 
pellant as  they  went  to  Mattoon;  that  when  they  arrived  at 
the  residence  of  the  appellant  she  held  the  horse  they  were 
driving  while  the  deceased  went  to  the  door  of  appellant's  home 
and  gave  the  deeds  to  appellant.  It  was  further  proven  the  ap- 
pellant brought  all  the  deeds  and  handed  them  to  Mr.  Craig, 
wlio  was  attorney  for  both  the  deceased  and  the  appellant,  and 
directed  Mr.  Craig  to  have  them  recorded;  that  all  the  deeds 
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were  recorded  on  the  twenty-second  day  of  October,  1890;  that 
the  grantees  therein-  immediately  went  into  possession  of  ll>e 
respective  tracts  conveyed  to  them,  and  remained  in  possession 
and  enjoyed  the  use,  rents,  and  profits  thereof  thenceforth  dur- 
ing the  remainder  of  the  lifetime  of  the  deceased,  a  period  of 
about  eight  years. 

The  decree  proceeded  upon  the  theory  the  deed  to  the  appel- 
lant was  not  delivered  and  accepted  until  the  occasion  when  the 
deceased  handed  the  same  to  the  appellant  *^^  at  the  home  of 
the  latter,  as  testified  to  by  the  appellee,  which  was  after  the 
rr'nrriage.  We  do  not  so  understand  the  facts  to  be.  We  think 
the  testimony  of  Mr.  Craig  establishes  beyond  controversy  the 
deeds  (including  that  to  appellant)  were  finally  and  irrevocably 
delivered  by  the  deceased  to  the  witness  Craig  on  the  day  of 
their  execution,  with  instructions  to  deliver  them  to  the  appel- 
lant, and  that  the  deceased  did  not  reserve  or  intend  to  reserve 
any  right  of  control  over  them  after  so  delivering  them  to  Mr. 
Craig.  There  is  nothing  in  the  proof  tending  to  show  the  gran- 
tor expected  to  again  come  into  the  possession  of  the  deeds,  but, 
on  the  contrary,  the  proof  is  he  intended  and  expected  the  deeds 
would  pass  to  the  grantees  therein  from  the  hands  of  Craig. 
When  he  returned  to  the  office  of  the  witness  Craig,  he  did  not 
know  but  that  the  appellant  had  called  and  secured  the  deeds. 
On  being  informed  the  deeds  had  not  passed  into  the  possession 
of  appellant,  he  concluded  to  convey  them  himself  to  the  ap- 
pellant. He  received  them  from  Craig  for  that  purpose  and  for 
that  purpose  only,  and  did  convey  them  to  the  appellant  and 
placed  them  in  his  possession.  His  dominion  over  the  deeds 
ceased  when  he  delivered  them  to  Craig.  That  delivery-  was 
unconditional,  and  he  did  not  assert  or  intend  to  retain  furtlier 
right  of  control  over  them.  It  is  unimportant  that  the  deeds 
came  again  into  his  hands,  for  he  but  received  them  in  the  ca- 
pacity of  messenger,  merely,  for  the  specific  purpose  of  convey- 
ing them  to  the  parties  entitled  to  receive  them  from  Craig: 
Otis  v.  Spencer,  102  111.  622,  40  Am.  Rep.  617. 

But  it  is  urged  acceptance  of  the  conveyance  by  the  appel- 
lant was  essential  to  the  full  and  complete  transfer  of  the  title 
by  the  deed.  It  did  not  appear  the  appellant  knew  of  the  exe- 
cution of  the  deed  until  after  the  marriafre  of  his  father  and  the 
appellee.  It  was,  however,  proven  the  deceased  and  his  former 
wife  had  doterminod  upon  the  di'^'ision  among  their  clnldron 
of  tlip  portion  of  his  land  convoyed  hv  the  five  deeds:,  and  luvl 
^""^  decided  to  give  to  each  of  them  the  parcels  as  finally  con- 
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veyed  by  those  deeds;  that  one  of  his  daughters  was  not  well 
satisfied  with  the  parcel  the  father  and  mother  selected  for  her, 
but  appellant  was  at  that  time  advised  of  the  purpose  of  the 
father  to  convey  the  parcel  to  him  and  was  satisfied  and  ready 
to  accept  it.  The  consummation  of  the  purpose  of  the  parents 
was,  however,  delayed,  because  of  the  dissatisfaction  of  his 
daughter,  until  after  the  death  of  the  mother,  which  occurred 
two  years  prior  to  the  marriage  of  the  father  and  the  appellee. 
On  the  eve  of  his  second  marriage  the  father  concluded  to  set- 
tle the  land  upon  his  children  in  accordance  with  the  previous 
intention  fonned  by  himself  and  his  deceased  wife,  and  consum- 
mated that  purpose  by  executing  the  deeds,  as  before  stated, 
and  delivering  them  to  Craig  with  instructions  to  deliver  them 
to  one  of  the  grantees,  the  appellant,  whom,  it  would  seem,  the 
father  had  selected  to  receive  the  conveyances  for  all  the  gran- 
tees. The  appellant  was,  as  the  father  well  knew,  willing  to 
accept  the  deed.  Appellant  was  not,  however,  advised  of  the 
execution  of  the  deed  until  after  the  marriage  of  appellee  to  his 
father.  When  advised  he  accepted  the  conveyance.  Under 
the  circumstances  of  the  case,  the  acceptance  would  relate  back 
to  the  time  of  the  delivery  of  the  deed  by  the  grantor  to  Craig, 
unless  the  rights  of  others  had  in  the  meantime  intervened. 

Tlie  contention  is,  that  by  the  solemnization  of  the  marriage 
the  inchoate  right  of  the  appellee  to  dower  in  the  lands  of  her 
husband  arose  and  attached;  that  the  deed  was  in  fraud  of  that 
right,  and  not  having  been  actually  delivered  until  after  the 
marriage,  should  be  deemed  and  treated  as  a  conveyance  of  the 
interest  of  the  husband  alone,  the  right  of  the  wife,  the  ap- 
pellee, being  in  nowise  affected  by  it.  It  seems  to  us  very  clear 
the  conveyances  in  question  were  not  in  fraud  of  the  rights  of 
the  appellee.  They  were  made  in  pursuance  of  a  purpose  set- 
tled upon  by  the  grantor  and  his  former  '^^^  wife,  and  not  with 
actual  design  of  perpetrating  a  wrong  upon  the  intended  second 
wife.  It  appeared  from  the  testimony  of  the  appellee  herself 
that  her  husband,  on  the  day  preceding  their  marriage,  told  her 
he  was  going  to  make  some  deeds,  and  they  stopped  at  his  home 
on  the  way  to  Mattoon  and  got  some  papers  to  be  used  in  the 
preparation  of  the  deeds,  and  while  the  appellee  did  not  ex- 
pressly admit  she  knew  what  of  his  land  her  intended  husband 
proposed  to  convey,  it  is  entirely  clear  there  was  no  desire  to 
deceive  her  or  deprive  her  of  the  fullest  information  as  to  what 
the  husband  was  about  to  do,  and  we  have  no  doubt,  from  the 
testimony  of  the  appellee,  she  was  informed  fully  as  to  the  con- 


Feb.  1900.]  Clark  v.  Clark.  119 

veyances  the  husband  intended  to  make.  After  she  had  testi- 
fied that  when  they  were  on  the  way  to  Mattoon,  on  the  day  pre- 
ceding the  marriage,  they  stopped  at  his  house  and  got  some 
papers,  and  he  told  her  he  was  going  to  take  the  papers  to  Mr. 
Craig's  office  while  they  were  in  Mattoon,  for  the  purpose  of 
having  some  deeds  made,  she  was  asked,  "Didn't  he  tell  you 
what  property  he  was  going  to  deed?"  and  she  answered,  "I  am 
not  sure."  The  conclusion  which,  in  our  view,  should  be  drawn 
from  this  testimony  is,  she  was  sufficiently  advised  of  what  ber 
intended  husband  was  arranging  to  do  and  was  content  there- 
with. Moreover,  it  is  not  apparent  she  was  injured  or  deprived 
of  any  of  her  just  rights  by  the  execution  of  the  deeds.  The 
husband  was  the  owner  of  two  hundred  and  twenty-five  acres 
of  land.  (Had  he  retained  the  ownership  of  the  entire  body 
until  the  time  of  his  death,  the  appellee,  being  his  widow,  would 
have  been  endowed  of  an  undivided  one-third  interest  thereof 
and  entitled  to  an  estate  of  homestead  therein.  She  admitted, 
while  upon  the  witness  stand,  that  after  the  marriage  her  hus- 
band conveyed  to  her  an  eighty-acre  tract  of  the  land,  which 
included  the  home  place,  for  and  during  her  natural  life,  and 
that  she  accepted  such  conveyance.  Her  dower  rights  and 
right  of  homestead  would  have  been  beneficial  to  her  only  ■*** 
for  and  during  her  natural  life,  and  it  is  not  contended  or  ap- 
parent that  an  assignment  of  dower  and  homestead  in  the  entire 
body  of  the  land  would  have  been  more  beneficial  or  desirable 
than  the  interest  vested  in  her  by  the  voluntary  conveyance  of 
the  husband,  which  she  voluntarily  accepted  with  full  knowl- 
edge of  the  manner  in  which  he  had  settled  the  other  portions 
of  his  land  upon  the  appellant  and  his  other  children  and  grand- 
children. 

The  court  should  not,  under  all  the  circumstances  of  the  case, 
have  sustained  appellee's  claim  to  dower  in  appellant's  land, 
but  should  have  dismissed  her  petition. 

The  decree  is  reversed  and  the  case  will  not  be  remanded. 


IN  THE  SUBSEQUENT  CASE  of  :\rnnn  v.  Tummel.  183  111.  525,  It 
was  decided  that  a  recorded  deed  releasing  a  trust  deed  was  valid,  al- 
though there  was  no  manual  delivery  of  the  deed  to  the  trustee, 
in  a  case  where  the  grantee  atrreed  with  the  grantor  to  have  the 
deed  executed  and  recorded,  and.  in  compliance  with  his  agreement, 
paid  the  expense  of  having  it  done. 

DEEDS— DELIVERY  TO  THIRD  PERSON.— A  deed  delivered 
to  the  husband  of  the  grantee,  witli  an  intention  on  the  part  of  th*? 
grantor  tliat  title  sliould  pass,  vests  the  title  in  the  grantee,  though 
the  deed  was  made  without  her  knowledge,  and  was  not  delivered 
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to  her  by  her  husband  but  came  to  her  possession  some  months 
afterward:  See  extended  note  to  Brown  v.  Westerfield,  53  Am.  St. 
Rep.  540.  The  acceptance  of  a  deed,  delivered  to  a  stranger  for  the 
use  and  benefit  of  the  grantee,  malies  it  operative  from  the  time 
of  delivery,  even  though  he  is  ignorant  of  its  existence,  provided 
the  rights  of  creditors  have  not  intervened:  Note  to  Brown  v. 
Westerfield,  53  Am.  St  Rep.  552,  553. 

DOWER-ANTENUPTIAL  CONVEYANCE.-If  lands  are  sold  by 
&n  unmarried  man,  his  subsequent  marriage  does  not  create  any 
right  to  dower  therein,  though  they  are  not  conveyed  to  the  pur- 
chaser till  after  the  marriage:  Chapman  v.  Chapman,  92  Va.  537, 
53  Am.  St.  Rep.  823.  On  transfers  by  husbands  in  fraud  of  wives, 
Bee  the  extended  note  to  Thayer  t.  Thayer,  3d  Am.  Dec  218-220. 


Mbtbopolitan   West   Side    Elevated   Eaileoad 
Company  v.  Skola. 

[183  iLLiNOlfl,  454.] 

MASTER    AND    SERVANT-VIC&PRINCIPA1>-FELL0W 

SERVANTS.— If  a  railway  foreman,  in  his  capacity  of  vice-priu- 
cipal,  determines  to  run  cars  ou  a  repair  tracli  after  ordering  a 
car  repairer  to  work  under  a  car  already  on  such  track,  and  negli- 
gently fails  to  warn  such  car  repairer  of  his  determination  ami 
of  the  resulting  danger,  his  act  is  that  of  the  master,  and  the  fact 
that  the  foreman  acts  as  motorman  in  running  the  cars  upon  the 
repair  track  does  not  relieve  the  master  from  liability.  In  sucL 
case,  the  foreman  and  the  car  repairer  are  not  fellow-servants. 

TRIAD— INSTRUCTIONS— A  refusal  to  give  proper  instruc- 
tions as  to  the  duty  of  the  jury  in  arriving  at  a  verdict  is  not 
ground  for  reversal  of  the  judgment,  if  the  evidence  clearly  war- 
rants the  verdict,  and  the  instructions  given  fully  state  proper  rules 
for  the  guidance  of  the  jury. 

J.  A.  Post  and  0.  W.  Dynes,  for  the  appellant. 

B.  F.  Richolson,  E.  Frankenstein,  and  C.  S.  Beattie,  for  the 
appellee. 

•**'*  BOGGS,  J.  The  defendant  in  error,  administrator,  in 
an  action  on  the  case  under  the  statute,  recovered  a  judgment 
in  the  superior  court  of  Cook  count}'  in  the  sum  of  eighteen 
hundred  dollars  against  the  plaintiff  in  error  for  damages  sus- 
tained hy  reason  of  the  death  of  his  intestate  through  alleged 
actionahle  negligence  on  the  part  of  the  servants  of  plaintiff  in 
error.  This  is  a  writ  of  error  to  hring  into  review  a  Judgment 
of  the  appellate  court  affirming  that  of  the  superior  court. 

The  refusal  of  the  superior  court  to  direct  a  verdict  for  the 
plaintiff  in  error  is  the  first  assigned  error. 
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The  plaintiff  in  error  operated  an  elevated  electric  railway 
in  the  city  of  Chicago.  It  maintained  a  track  on  which  cars 
which  needed  to  be  repaired,  cleaned,  or  inspected  w^ere  tem- 
porarily stored  while  snch  work  was  being  performed.  The 
work  of  cleaning^  repairing,  and  inspecting  the  cars  was  per- 
formed by  a  force  of  workmen  under  the  control  of  a  foreman, 
one  Fred  McCnimb.  Joseph  Triska,  the  intestate  of  the  de- 
fendant in  error  administrator,  was  employed  as  one  of  the' 
force,  and,  together  with  one  Frank  Pitman,  served  as  inspector 
""*"  of  the  brake-rods,  air-pumps  and  valves  of  the  cars.  Other 
members  of  the  force  were  engaged  in  the  work  of  repairing, 
and  still  others  in  cleaning  the  cars,  but  all  worked  together 
and  sometimes  interchanging  in  their  duties.  The  cars  were 
brought  to  this  cleaning,  repairing,  and  inspecting  track  from 
the  main  track  by  one  George  Barron,  but  it  seems  the  fore- 
man, McCrumb,  would  at  times  bring  down  the  cars  instead  of 
Barron.  On  the  occasion  in  question,  McCrumb,  the  foreman, 
directed  the  deceased  and  another  workman  of  the  force  to  go 
underneath  the  cars  and  wipe  the  motors.  In  obedience  to  such 
orders,  the  deceased  went  underneath  car  Xo.  704  and  engaged 
in  the  work  of  cleaning  the  motor  of  that  car.  While  so  en- 
gaged, McCrumb,  the  foreman,  went  east  to  a  point  on  the 
main  track  where  there  were  cars  that  needed  to  be  cleaned, 
repaired,  and  inspected,  and  proceeded  to  put  them  in  motion 
to  bring  them  down  to  the  track  on  which  stood  the  car  un'ler 
which  the  deceased  was  working.  McCrumb  acted  as  motor- 
man,  and  his  testimony  is  to  the  effect  he  exercised  ordinary 
care  in  endeavoring  to  control  them.  The  cars,  however,  moved 
at  a  high  rate  of  speed  in  upon  the  cleaning,  inspecting,  and 
re]miring  track,  and  collided  with  great  force  and  ^-iolence  with 
car  No.  704,  under  which  the  deceased  was  working,  and  drove 
the  wheels  of  the  car  upon  and  over  the  body  of  the  deceased 
and  fatally  injured  him. 

The  right  to  recover  was  based  upon  two  alleged  grounds  of 
negligence:  1.  That  the  cars  were  negligently  and  recklessly 
driven  and  propelled  by  McCrumb;  and  2.  That  no  warning  or 
notice  was  given  of  the  approach  of  the  car. 

The  theory  upon  which  counsel  for  the  plaintiff  in  error  in- 
sist the  court  should  have  directed  a  verdict  in  its  favor  is,  tliat 
it  appeared  from  undisputed  facts  that  ^IcCrumb,  though  when 
acting  in  his  capacity  as  foreman  was  a  vice-principal  of  the 
common  employer,  was,  when  '*•''''  engaged  in  brin£ring  cars  in 
upon  the  cleaning,  inspecting,  and  repairing  track,  but  perform- 
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ing  the  duties  of  a  common  laborer  and  was  then  directly  co- 
operating with  the  deceased  in  the  particular  business  of  the 
employer  and  in  the  same  line  of  employment,  and  that  Mc- 
Crumb  had  frequently  before  brought  cars  in  and  upon  the  said 
cleaning  and  repairing  track,  and  that  his  employment,  while 
so  engaged  in  so  bringing  the  cars  to  the  place  where  they  were 
to  be  inspected,  cleaned,  and  repaired,  and  the  duties  of  the 
deceased  as  an  inspector,  cleaner,  and  repairer  of  such  cars, 
brought  them  into  habitual  association  so  they  could  and  should 
have  exercised  a  mutual  influence  upon  each  other  promotive 
of  proj^er  caution.  The  contention,  therefore,  is,  the  court 
should  have  declared,  as  matter  of  law  arising  out  of  undisputed 
facts,  that  the  relation  of  fellow-servant  existed  between  the  de- 
ceased and  said  McCrumb,  and  that  the  doctrine  of  respondeat 
superior  did  not  apply.  But  the  question  as  to  what  cars  should 
be  brought  from  the  main  track  in  and  upon  this  cleaning,  in- 
specting, and  repairing  track,  and  when  such  cars  should  be  so 
brought  in,  and  where  cars  so  coming  in  should  be  placed  there- 
on, was  to  be  determined  by  McCrumb  in  the  exercise  of  the 
duties  devolving  upon  him  in  his  capacity  as  vice-principal. 
Whether  if,  after  he  had  directed  the  deceased  to  engage  in 
work  beneath  a  car  standing  on  the  cleaning,  inspecting,  and 
repairing  track,  ordinary  care  and  due  regard  for  the  safety  of 
the  deceased  required  that  the  foreman,  before  putting  into 
execution  his  determination  to  move  other  cars  upon  the  same 
track,  should  have  in  some  way  notified  or  warned  the  deceased 
of  what  he,  as  foreman,  had  determined  and  was  about  to  do, 
was  a  question  of  fact  for  the  jury.  If  it  was  negligence  to 
cause  cars  to  be  put  in  motion  on  the  track  where  other  cars 
stood  under  which  workmen  were  engaged  in  their  duties,  with- 
out first  warning  the  workmen  who  would  be  endangered  by 
such  course,  then  the  negligence  was  that  of  the  master,  *^^ 
acting  through  the  foreman  as  the  representative  of  the  master: 
Pitt?liurg  Bridge  Co.  v.  Walker,  170  111.  550. 

Objections  urged  against  the  action  of  the  court  in  ruling  on 
the  instructions  to  the  jury  were  well  considered  by  the  appel- 
late court,  and  the  following  excerpt  from  the  opinion  of  that 
court,  delivered  by  Mr.  Justice  Sears,  is  adopted  as  the  opinion 
of  this  court,  viz.i 

'The  first  of  the  refused  instructions  told  the  jury,  in  effect, 
that  if  McCrumb  could  not,  in  the  exercise  of  ordinary  care, 
etxDp  the  motor-car  in  time  to  avoid  the  injury,  then  the  plain- 
tiff could  not  recover.     It  was  properly  refused,  for  it  ignored 
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the  question  of  whether,  in  the  exercise  of  ordinary  care,  the 
train  should  have  been  sent  upon  the  track  at  all  without  warn- 
ing to  Triska.  The  refusal  to  give  the  second  was  not  error, 
for  it  was  sufficiently  covered  by  the  nineteenth  instruction 
given.  The  third  refused  instruction  was  substantially  included 
in  the  twenty-second  instruction  given.  The  seventh  was  cov- 
ered by  two  instructions  given,  viz.,  the  fourteenth  and  the 
eighteenth. 

"Each  of  the  sixth  and  eighth  refused  instructions  presents 
correct  propositions,  and  such  as  should,  at  the  request  of  either 
party,  be  given  to  the  jury.  "We  are  of  opinion  that  the  trial 
court  should  in  this  case  have  given  them  as  requested.  In  sub- 
stance, they  inform  the  jury  that  they  should  not  arrive  at  their 
verdict  through  considerations  other  than  of  the  evidence  and 
the  law;  that  they  should  not  allow  prejudice  or  sympathy  to 
influence  their  action  in  this  behalf,  and  that  they  should  not 
reach  a  verdict  by  chance.  But  while  the  court  should,  we 
think,  have  given  these  instructions,  yet  it  does  not  follow  that 
the  refusal  should  work  a  reversal.  For  two  reasons  we  are  dis- 
posed to  disregard  the  error  in  refusing  to  give  those  instruc- 
tions: 1.  Because  we  are  of  opinion  that  the  evidence  clearly 
warrants  the  verdict  which  was  returned;  and  2.  Because  of  tlie 
nuniljer  of  other  instructions  submitted  to  the  court  and  given. 
45i>  Fifty-four  instructions  were  tendered  to  the  court,  of  which 
forty-five  were  instructions  offered  by  the  defendant,  plaintiff 
in  error  here.  The  court  gave  twenty-six  of  these  instructions 
to  the  jury,  seventeen  of  those  given  being  instructions  which 
v.-ere  tendered  by  the  plaintiff  in  error.  In  the  course  of  the.^e 
twenty-six  instructions  the  jury  were  very  thoroughly  informed 
as  to  just  what  should  guide  them  in  arriving  at  their  verdict. 
In  the  nineteenth  instruction  given  they  were  directed  to  dis- 
regard any  theory  or  argument  as  to  anything  not  covered  by 
tlie  specific  charges  of  the  declaration,  and  that  they  should  not 
consider  any  ground  of  recovery  other  tlian  the  specific  charges 
of  the  declaration.  We  are  of  opinion  that  in  view  of  all  these 
instructions  which  were  given  it  may  be  safely  concluded  that 
no  prejudice  to  plaintiff  in  error  resulted  from  the  refusal  to 
give  the  two  instructions  indicated." 

The  judgment  of  the  appellate  court  is  affirmed. 


MASTER  AND  SEKVANT-VICE-PRINCIPATvS.— A  ear  re- 
pairer is  not  a  fellow-servant  with  a  foreman  of  ear  repairers,  and 
their  employer  is  liable  for  an  injury  to  such  car  repairer  received 
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through  the  negligence  of  such  foreman  while  engaged  In  extra- 
hazardous employment  under  his  order  and  promise  of  protection: 
Miasiourl  Pac.  Ry.  Co.  v.  Wllllame,  75  Tex.  4,  16  Am.  St.  Rep. 
867.  But  a  gang  boss  is  not  a  vice-principal,  and  if  he  suggests 
that  a  servant  go  underneath  a  car  for  a  certain  article,  and  injury 
results  from  his  negligence  in  making  the  suggestion,  it  is  the  negli- 
gence of  a  fellow-servant:  Keenan  v.  New  York  etc.  R,  R.  Co.,  145 
N.  Y.  190,  45  Am.  St.  Rep.  604.  See,  on  vice-principals  in  general, 
the  monographic  note  to  Mast  v.  Kern,  post,  p.  580. 

INSTRUCTIONS.— If  the  result  reached  by  the  trial  is  correct, 
errors  in  giving  or  denying  instructions  must  be  treated  as  harmless 
on  appeal:  Fox  v.  Wlndes,  127  Mo.  502,  48  Am.  St.  Eep.  648. 
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[183  iLLiNOia,  486.] 

WILIrS-REVOCATION  OF  BY  MARRIAGE— ANTEJNUP- 
TIAL  CONTRACT— IGNORANCE  OF  LAW  AS  AFFECl'ING.— 
Ignorance  by  the  parties  to  an  antenuptial  contract  of  the  law  that 
marriage  operates  as  a  revocation  of  a  prior  will  does  not  Invali- 
date the  contract,  nor  annul  the  settlement  thereunder. 

WILLS— REVOCATION  OF  BY  MARRIAGE— ANTENUP- 
TIAL CONTRACT.— A  marriage  operates,  per  se,  as  a  revocation 
of  a  prior  will,  although  an  antenuptial  contract  was  entered  into 
expressly  for  the  pui-pose  of  confirming  the  disposition  of  the  prop- 
erty as  made  by  the  will. 

ILLEGITIMATE  CHILDREN— INHERITANCE  BY  AND 
FROM.— The  right  of  an  illegitimate  child  to  inherit  property,  and 
of  legitimates  to  inherit  from  him,  is  entirely  dependent  upon  stat- 
ute, and  cannot  exist  in  any  case  which  does  not  come  within  the 
statute. 

ILLEGITIMATE  CHILDREN— OOLLATERAT.S.-A  statute 
providing  that  the  estate,  real  and  personal,  of  an  illegitimate 
child  shall  descend  to  and  vest  in  the  widow  or  surviving  husband 
and  children  confers  no  right  upon  collateral  heirs,  and  the  children 
of  the  mother  of  an  illegitimate  child  can  claim  under  such  statute 
only  when  there  is  no  widow. 

INHERITANCE— ASSIGNMENT?  OF  CONTINGENT  IN- 
TERE?STS.— Contingent  interests  and  expectancies,  and  things  hav- 
ing no  present  existence,  but  which  rest  only  in  possibility,  may, 
by  contract,  bona  fide  made  and  for  a  sufficient  consideration,  be 
assigned  so  as  to  be  binding  in  equity. 

ASSIGNMENT  OF  CONTINGENT  INTEREST  BY  ANTE- 
NUPTIAL CONTRACT  AND  REVOKED  WILL.— A  valid  antenup- 
tial contract  made  to  confirm  the  husband's  will,  subsequently  re- 
voked as  his  wiU,  by  his  marriage,  operates  as  an  equitable  assign- 
ment of  the  property  in  accordance  with  the  terms  of  the  will,  when 
fairly  entered  into  and  expressly  sanctioned  by  the  wife,  who  sub- 
sequently becomes  the  sole  heir  of  the  husband. 

DOWER.— WHETHER  AN  ANTENUPTIAL  CONTRACT  is 
sufficient  to  bar  or  release  the  widow's  dower  is  immaterial.  If  she 
Is  sole  heir  and  no  question  of  homestead  is  involved. 
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Blood  &  Blood,  Sims  &  Covington,  and  J.  A.  Watte,  for  the 

appellants. 

G.  W.  Wall  and  C.  H.  Fatten,  for  the  appellees. 

****  CARTER,  J.  Upon  the  final  hearing,  where  the  greater 
part  of  the  testimony  of  the  witnesses  was  heard  in  open  court, 
the  chancellor  rendered  the  decree  appealed  from,  finding  the 
issues  in  favor  of  the  Hams,  and  dismissing  both  the  amended 
bill  and  the  cross-bill.  From  this  decree  the  Hudnalls  and  the 
widow  have  taken  separate  appeals,  but  these  appeals  have  been 
considered  together  and  will  be  disposed  of  here  as  one  case. 

■iUQ  '£i^Q  cross-bill  was  not  before  us  when  the  case  was  here 
on  error  (Hudnall  v.  Ham,  172  111.  7G),  and  it  was  there  said 
that  the  rights  of  the  widow  under  her  cross-bill  were  not  af- 
fected by  that  decision,  except  that,  as  the  bill  alleged,  the  ante- 
nu])tial  contract  having  been  fully  performed  by  her  acceptance 
of  and  receipt  for  the  money  under  it,  the  burden  rested  upon 
her  to  show,  if  she  could,  any  sufficient  grounds  upon  which  it 
could  be  set  aside.  We  have  carefully  considered  all  of  the 
evidence,  and  cannot  avoid  the  conclusion,  reached  also  by  the 
court  below,  that  she  has  not  sustained  this  burden,  but  has 
failed  to  establish  the  allegations  of  her  cross-bill  that  she  was 
deceived  by  Jeremiah  Taylor  as  to  the  extent  and  value  of  his 
property  and  as  to  the  facts  upon  which  her  right  to  inherit 
his  property  would  depend,  or  that  the  same  were  concealed 
from  her.  We  cannot  find  from  the  evidence  that  the  contract 
was  not  fairly  entered  into  or  not  fairly  carried  out.  It  is 
clearly  shown  that  she  approved  and  joined  in  Taylor's  desire 
that  the  bulk  of  his  property  should  go  to  his  said  two  stepsons, 
whom,  as  she  knew,  he  had  brought  up  from  boyhood  in  his 
family  with  the  same  affectionate  care  as  if  they  had  been  his 
own  children,  and  who  had  aided  him  in  the  acquisition  of  his 
property.  While  it  is  doubtless  true  that  she  accepted  and  re- 
ceipted for  the  two  thousand  dollars  in  igiior^iace  of  the  law 
that  her  marriage  with  Taylor  revoked  the  will  which  he  had 
made  in  favor  of  the  Hams,  still  no  deception  was  practiced 
upon  her,  and  the  Hams  seemed  to  know  no  more  of  that  sub- 
ject than  she,  and  evidently  Taylor  died  in  the  belief  that  his 
property  would  pass  in  accordance  with  his  will  and  the  ante- 
nuptial contract.  Such  was  the  intention  of  both  parties  to 
this  contract,  shown  both  by  the  contract  itself  and  the  circum- 
stances under  which  it  was  entered  into.     Her  mere  ignorance 
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of  the  law  cannot  be  availed  of  by  her  to  overturn  the  settle- 
ment. 

Counsel  for  appellees  make  the  contention,  and  cite  author- 
ities to  support  it,  that  the  marriage  was  only  a  *®*  presumptive 
revocation  of  the  will,  and  that  that  presumption  was  in  this 
case  rebutted  by  the  antenuptial  agreement.  But  in  effect  the 
decision  of  this  court  when  the  case  was  here  before  on  demur- 
rer to  the  bill  was,  that  the  will  was  revoked  by  the  subsequent 
marriage  notwithstanding  the  antenuptial  agreement.  The 
question  has  been  settled,  at  all  events,  by  this  court  in  Mc- 
Annulty  v.  McAnnulty,  120  111.  26,  60  Am.  Rep.  552,  where  it 
was  held  that  under  the  provision  of  the  statute  that  "a  mar- 
riage shall  be  deemed  a  revocation  of  a  prior  will,"  a  marriage 
operates  per  se  as  such  revocation.  It  follows,  therefore,  that 
Taylor's  will  was  revoked  by  his  subsequent  marriage,  and  that 
the  devisees  and  legatees  therein  named  cannot  take  the  prop- 
erty under  that  instrument  as  a  will.  Nor  can  they  take  it  at 
all  unless  the  antenuptial  agreement  and  the  instrument  exe- 
cuted as  a  will,  when  taken  and  construed  together,  constitute 
an  equitable  assignment  of  the  property  to  them  which,  a  court 
of  equity  will  enforce  to  carry  the  contract  into  effect  in  accord- 
ance with  the  intention  of  the  pari;ie8  to  it  It  follows,  also, 
that  the  widow  is  barred  by  the  antenuptial  contract  and  its 
full  performance  unless  the  inheritance  is  cast  upon  her  as  the 
sole  heir,  for  the  reason  that,  as  a  matter  of  law,  it  can  go  no- 
where else.  Section  2  of  chapter  39  of  the  Revised  Statutes,  in 
regard  to  descent,  after  providing  that  an  illegitimate  child 
shall  inherit  from  its  maternal  ancestor,  etc.,  provides:  "2.  The 
estate,  real  and  personal,  of  an  illegitimate  person,  shall  de- 
scend to  and  vest  in  the  widow  or  surviving  husband  and  chil- 
dren, as  the  estate  of  other  persons  in  like  cases;  3.  In  case  of 
the  death  of  an  illegitimate  intestate  leaving  no  child  or  de- 
scendant of  a  child,  the  whole  estate,  personal  and  real,  shall 
descend  to  and  absolutely  vest  in  the  widow  or  surviving  hus- 
band; 4.  When  there  is  no  widow  or  surviving  husband,  and  no 
child  or  descendants  of  a  child,  the  estate  of  such  person  shall 
descend  to  and  vest  in  the  mother  and  her  children,  and  their 
descendants — one-half  to  the  '*^'^  mother,  and  the  other  half  to 
be  equally  divided  between  her  children  and  their  descend- 
ants, the  descendants  of  a  child  taking  the  share  of  their  de- 
ceased parent  or  ancestor;  5.  In  case  there  is  no  heir  as  above 
provided,  the  estate  of  such  person  shall  descend  to  and  vest 
in  the  nest  of  kin  to  the  mother  of  such  intestate,  according 
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to  the  rule  of  the  civil  law;  6.  When  there  are  no  heirs  or  kin- 
dred, the  estate  of  such  person  shall  escheat  to  the  state,  and 
not  otherwise." 

It  is  clear  from  the  evidence  that  Taylor  was  the  ille^timate 
son  of  Sallie  Taylor,  who,  by  her  subsequent  marriage,  became 
the  maternal  ancestor  of  the  appellants,  the  Hudnalls,  and  that 
if  Taylor  had  left  no  widow  they  would  have  been  his  heirs  at 
law,  his  mother,  Sallie  Taylor,  having  previously  died,  and  he 
never  having  had  any  child.  The  grounds,  then,  upon  which 
the  respective  parties  chiim  the  property  in  controversy  are  re- 
duced to  these:  The  Pludnalls  claim  as  Taylor's  heirs  at  law 
under  the  statute;  the  Hams  claim  as  equitable  assignees  un- 
der the  antenuptial  agreement,  coupled  with  the  instrument 
which,  as  a  will,  was  revoked  by  Taylor's  marriage;  the  widow 
claims  that  Taylor  left  no  heir  at  law  but  herself,  and  that,  be- 
ing the  sole  heir,  under  the  statute  she  is  entitled  to  the  prop- 
erty, notwithstanding  her  agreement.  Tlie  Hudnalls,  by  their 
bil],  are  the  moving  parties  in  the  controversy,  and  their  con- 
tention will  be  considered  first. 

At  common  law  an  illegitimate  had  no  inheritable  blood' — 
could  neither  inherit  nor  transmit  by  inheritance  save  to  those 
of  his  own  body.  The  right  of  an  illegitimate  to  inherit  prop- 
erty, and  the  right  of  others,  though  legitimate,  to  inherit  from 
him  through  the  maternal  line,  are  conferred  by  the  statute, 
and  can  have  no  existence  in  any  case  which  does  not  come 
within  the  statute.  The  second  paragraph,  that  ''the  estate, 
real  and  personal,  of  an  illegitimate  person,  shall  descend  to 
and  vest  in  the  widow  or  surviving  husband  and  children,  as 
the  estate  '*****  of  other  persons  in  like  cases,"  has  nothing  to 
do  with  the  case  at  bar,  as  mistakenly  supposed  by  appellants, 
the  Hudnalls.  It  confers  no  rights  whatever  upon  collaterals. 
It  simply  gives  to  the  surviving  husband  or  ^ife  and  children 
of  an  illegitimate  the  same  rights  of  inheritance  from  the  de- 
ceased parent  that  they  would  have  had  if  he  or  she  had  been 
legitimate.  And  by  the  third  paragraph  the  widow.  .Mr.n-  E. 
T.  Taylor,  is  made  the  sole  heir  of  her  deceased  husband.  Coun- 
sel for  Hudnalls  claim  under  the  fourth  paragraph  of  the  stat- 
ute. Had  Mary  E.  T.  Taylor  died  first,  or  had  there  been  no 
widow,  it  is  plain  they  could  inherit  under  this  clause,  as  they 
were  children  and  descendants  of  decea.^cd  children  of  Sallie 
Taylor,  the  mother  of  Jeremiah  Taylor.  But  the  ditliculty 
with  their  position  is,  that  the  statute  would  make  them  heirs 
only  in  case  Taylor  left  no  widow,  and  he  did  leave  a  widow.  It 
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is  immaterial  whether  the  widow  has  assigned  or  has  barred  or 
estopped  herself  from  taking  or  not,  as  their  right  to  inherit 
does  not,  under  the  statute,  depend  on  any  act  or  contract  of 
hers,  but,  so  to  speak,  on  her  nonexistence  at  Taylor's  death. 
They  cannot  take  under  the  statute  and  against  the  statute  at 
the  same  time.  They  are  not  his  heirs  at  law  at  all,  because  he 
left  surviving  him  a  widow.  If  we  were  at  liberty  to  interpo- 
late words  in  the  statute  and  make  it  read,  "When  there  is  no 
widow  who  has  not  released  or  who  is  not  barred  or  estopped  by 
contract  the  estate  shall  descend,"  etc.,  the  Hudnalls  could  be 
declared  the  heirs;  but  we  have  no  authority  to  add  to  or  qual- 
ify the  statute  or  to  pervert  its  plain  meaning.  Mary  E.  T. 
Taylor  is  no  less  the  widow  of  Jeremiah  Taylor  because  she  exe- 
cuted the  antenuptial  agreement.  She  was  his  lawful  wife  and 
upon  his  death  became  his  lawful  widow,  and  her  antenuptial 
contract  cannot  be  used  to  confer  heirship  upon  these  appel- 
lants where  none  is  conferred  by  law.  Heirship  is  not  created 
by  contract,  but  by  law  only.  Persons  who  inherit  are  heirs  at 
law — not  heirs  by  contract. 

"**"*  It  is  insisted  by  counsel  for  the  Hudnalls  that  their  con- 
tention is  supported  by  Crum  v.  Sawyer,  132  111.  443 — that  is, 
that  the  antenuptial  agreement  had  the  same  effect  to  make 
them  the  heirs  as  would  the  death  of  the  widow  before  the  death 
of  her  husband.  But  in  this  they  are  in  error.  What  was  there 
said  was  in  reference  to  the  antenuptial  contract  on  the  rights 
of  the  surviving  husband  and  other  heirs  where  there  were 
other  heirs  at  law  of  the  wife,  he  being  only  one  of  such  heirs. 
It  was  not  held  or  intimated  that  the  effect  of  the  contract  was 
to  make  persons  heirs  at  law  who  were  not  so  by  law,  but  only 
to  enlarge  the  portions  which  the  other  heirs  would  take.  And 
such,  of  course,  would  be  the  necessary  effect,  for  the  release  of 
one  heir  to  the  estate  would  operate  to  increase  the  shares  of 
the  rest  without  at  all  changing  the  legal  status  of  heirship. 

Again,  it  is  difficult  to  see  upon  what  principle  of  equity  a 
court  of  equity  could  proceed  to  grant  the  relief  prayed  for. 
To  give  the  antenuptial  agreement  the  effect  contended  for 
would  violate  equities  of  the  strongest  character,  and  would  be 
to  enforce  only  a  part  of  the  contract — ^just  enough  of  it  to  dis- 
pose of  the  widow  out  of  the  way  of  the  other  appellants,  and 
then,  ignoring  the  rest  of  it,  to  violate  the  clearly  expressed  in- 
tention of  the  contracting  parties  by  disposing  of  the  property 
in  utter  disregard  of  the  sole  purpose  for  which  the  contract 
was  made.     It  is  to  be  noted  that  the  Hudnalls  rely  upon  this 
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contract,  for  without  it  they  concede  that  the  widow  would  he 
the  sole  heir  and  they  would  have  no  rights  as  heirs  or  other- 
wise. The  contract,  however,  shows  on  its  face  that  it  was  not 
made  for  their  benefit  but  for  the  benefit  of  others — that  is,  to 
dispose  of  the  property  at  Taylor's  death  to  the  persons  aa 
named  in  his  will.  The  Hudnalls  assume  the  same  position 
toward  the  contract  as  toward  the  statute — that  is,  while  claim- 
ing by  virtue  of  it,  they  at  the  same  time  claim  against  its  pro- 
visions. This  they  cannot  be  permitted  to  do.  They  cannot 
avail  **^  themselves  of  so  much  of  the  contract  as  is  favorable 
to  them  and  disregard  or  override  that  which  is  against  them. 
The  contract  should  be  enforced  altogether,  if  at  all,  and  not 
partially  (2  Story's  Equity  Jurisprudence,  986,  1077,  and 
notes),  and  so  as  to  carry  into  effect  the  intention  of  the  con- 
tracting parties,  and  not  to  thwart  tliat  intention. 

It  clearly  appearing,  then,  that  the  Hudnalls  are  not  entitled 
to  the  propLi'ty,  the  question  remains  whether  the  ^vidow,  as  sole 
heir  of  her  deceased  husband,  is  entitled  to  it,  or  whether  there 
was  an  equitable  assignment  of  it  to  the  Hams.  It  is  plain 
that  it  did  not  escheat,  for  tlie  sixth  paragraph  of  the  statute 
provides  that,  "when  there  are  no  heirs  or  kindred,  the  estate  of 
such  person  shall  escheat  to  the  state,  and  not  otherwise." 
Clearly,  then,  unless  the  antenuptial  contract,  in  connection 
with  the  instrument  revoked,  as  a  will,  by  operation  of  law,  con- 
stitutes an  equitable  assignment  to  the  Hams — the  persons 
named  as  beneficiaries  in  the  so-called  will — the  widow  is  enti- 
tled to  the  property  as  the  sole  heir,  for  if  the  contract  does  not 
have  this  effect  it  cannot,  under  the  facts  in  this  case,  have  any 
effect  whatever.  As  a  mere  release  or  relinquishment  for  the 
Ifcnefit  of  the  lioirs  of  the  dccoasc'l.  there  being  no  heir  but  her- 
self, the  instrument  could  have  no  more  effect  than  one  made 
for  her  own  benefit.  But  we  are  of  the  opinion  that  the  con- 
tract has  ail  the  effect  of  an  equitable  assiLjnment  of  all  her  in- 
terest in  the  property  to  the  intunded  beneficiaries,  as  expressed 
in  the  instrument  executed  by  Taylor  for  his  last  will.  It  is 
Ir.o  well  settled  to  require  discussion  tl;at  contingent  interest? 
and  expectancies,  and  thinrrs  having  no  present  existence  but 
wliieh  rest  only  in  possiljility,  may,  by  contract  bona  fide  m-ade 
anrl  for  a  sui'iicient  consideration,  be  assigned  sn  as  to  be  bind- 
ing in  equity.  Such  a  contract  will  be  enforced  in  equity  afuT 
the  subjcc-t  matter  of  it  has  come  into  existence:  Crum  v.  8,iv.- 
yer.  132  111.  443;  2  Am.  S:  Enir,  Kncy.  of  Law,  2d  ed.,  1029,  and 
notes.     T!\ns  it  was  said  by  this  court  in  Crum  ^^^  v.  Sawyer, 
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132  W.  461:  "This  court  has  repeatedly  held  that  estates  in 
expectancy,  though  contingent,  are  proper  subjects  of  contract, 
and,  therefore,  that  assignments  by  expectant  heirs  of  their  fu- 
ture contingent  estates,  when  made  fairly  and  upon  valuable 
consideratious,  though  inoperative  at  law,  will  be  enforced  in 
equity  as  executory  agreements  to  convey":  Ridgeway  v.  Under- 
wood, 67  111.  419.  It  is  also  well  settled  that  it  is  competent 
for  persons  owning  property  or  interests  therein  to  make  a  con- 
tract £o  dispose  of  it,  by  will  or  otherwise,  in  a  certain  way,  and 
that  such  a  contract,  based  upon  a  sufficient  consideration,  will 
be  enforced  in  equity:  Whiton  v.  Whiton,  179  111.  32;  Barrett 
V.  Geisinger,  179  111.  240.  It  is  also  true  that  several  instru- 
ments may  be  taken  and  construed  together  as  constituting  one 
entire  contract:  Freer  v.  Lake,  115  111,  662;  Wilson  v.  Roots, 
119  111.  379. 

Taylor  had  been  appointed  the  legal  guardian  of  his  stepsons 
when  they  were  infants  and  had  received  certain  moneys  be- 
longing to  them,  and  there  was  no  record  or  other  evidence 
whether  or  not  he  had  ever  accounted  for  or  paid  the  same,  but 
the  endence  is  undisputed  that  he  stood  in  loco  parentis  to  them 
from  his  marriage  to  their  mother,  and  after  they  grew  to  man- 
hood still  regarded  them  as  his  sons,  and  until  his  death  cher- 
ished the  lifelong  purpose  of  making  them  the  beneficiaries  of 
all  of  his  property.  To  accomplish  this  purpose  he  made  the 
will  in  question,  and  the  contract  with  his  second  wife  before 
his  marriage.  The  record  shows  that  she  was  fully  informed  of 
substantially  all  of  these  facts  and  was  willing  to  assist  him  in 
carrying  out  his  long-cherished  purpose.  Under  these  circum- 
stances the  antenuptial  agreement  was  made,  which,  in  addi- 
tion to  the  usual  p^o^'isions  of  release  and  relinquishment  in 
such  instruments,  contained  this  provision:  "Said  party  of  the 
second  part  hereby  declares  that  she  has  been  informed  of  the 
execution  of  a  will  by  the  party  of  the  first  part,  by  tlie  terms  of 
which  his  entire  estate,  whether  in  possession  '^^^  or  expec- 
tancy, has  been  devised  and  bequeathed  to  persons  other  tlian 
herself;  and  she  further  declares  that  such  disposition  of  the 
property  of  the  fi.rst  party  meets  with  her  approval,  and  will  not 
be  interfered  with  by  her  in  any  way,  either  during  the  lifetime 
of  the  party  of  the  first  part  or  thereafter."  It  appears,  also, 
that  the  will  in  qiiestion  was  the  will  referred  to,  and  that  after 
Taylor's  death  and  the  probate  of  the  will  she  received  from  0. 
M.  D.  Ham,  the  executor,  the  two  thousand  dollars,  and  gave 
her  receipt    for  the  same,  which    receipt    stated,  among   other 
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things,  that  it  was  given  for  "the  amount  due  me  by  the  terms 
of  the  antenuptial  agreement  between  the  undersigned  and  said 
Jeremiah  Taylor,  deceased,  and  in  full  of  all  claims  against  said 
estate,  either  under  said  last  will  and  testament  or  said  antenup- 
tial agreement,  or  otherwise."  The  receipt  also  recited  that  she 
had  received  certain  other  articles  of  personal  property  which 
had  been  given  to  her  by  Taylor  in  his  lifetime. 

It  seems  too  clear  for  argument  upon  the  facts  and  circum- 
stances under  Avhich  the  will  and  antenuptial  agreement  were 
made,  and  from  the  reference  to  the  will  in  the  agreement  and 
her  covenant  not  to  interfere  with  its  pronsions,  that  the  writ- 
ten instrument  intended  as  a  will  became  a  part  of  the  whole 
agreement  between  the  parties,  notwithstanding  the  operation 
of  tlie  statute  revoking  the  instrument  as  a  will.  It  was  still  an 
intelligible  written  declaration  of  Taylor's  wishes  and  intentions 
that  the  property  should  go  to  the  Hams  at  his  death,  and 
though  inoperative  as  a  will,  the  written  contract  signed  by 
him,  and  by  the  widow,  who  was  his  sole  heir,  m.ade  it  operative 
as  a  part  of  their  contract.  Her  contract  of  approval  was  a 
contract  of  confirmation,  and  her  covenant  not  to  interfere  in 
any  way  with  the  disposition  of  the  property  thus  made  is  bind- 
ing upon  her,  especially  in  view  of  her  ratification  and  full  per- 
formance of  the  contract  after  Taylor^s  death.  Construing  the 
instrument  intended  as  a  will  and  the  antenuptial  '^^^^  agree- 
ment as  one  entire  contract,  its  effect  was  a  binding  agreement 
between  the  only  two  parties  having  any  interest  in  the  prop- 
erty, either  in  possession  or  expectancy,  that  upon  Taylor's 
death  the  whole  title  of  the  property  should  vest  in  the  Hams, 
as  provided  in  the  instrument  called  a  will. 

While  no  case  precisely  in  point  has  been  cited  by  counsel  on 
either  side,  we  are  referred  to  many  cases  which  announced  and 
applied  equitable  principles  to  carry  out  the  intention  of  the 
parties,  which  are  equally  applicable  here.  Thus,  in  Lant's  Ap- 
peal, 95  Pa.  St.  279,  40  Am.  Rep.  646,  on  the  eve  of  mar- 
riage the  man  and  woman  agreed  verbally  that  she  should  dis- 
pose of  her  property,  which  was  of  large  value,  as  she  pleased, 
whereupon  she  made  a  will  giving  a  liberal  portion  to  her  in- 
tenrled  husband  and  the  rest  to  relatives  and  charities,  and 
thereupon  they  were  married.  Two  years  thereafter  she  died. 
The  husband  contested  the  will  and  claimed  the  entire  estate, 
l)ut  it  was  held  that  while  the  will  was  revoked,  under  the  stat- 
ute, by  the  marriacre,  it  would,  in  connection  with  the  verbal 
agreement,  be  enforced  in  equity  as  an    antenuptial    contract, 
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and  that  the  hushand  was  estopped  from  interfering  with  its 
full  enforcement:  See,  also,  Bradish  v.  Gibbs,  3  Johns.  Ch.  532; 
1  Ld.  Raym.  290;  2  P.  Wms.  209;  also  Neves  v.  Scott,  9  How. 
196,  13  How.  268,  where  an  antenuptial  agreement  was  enforced 
which  provided  that  the  property  of  each  of  the  contracting 
parties  should  be  held  in  common  after  their  marriage  during 
their  joint  lives,  and  by  the  survivor  during  his  or  her  life,  and 
then  should  be  equally  divided  among  the  heirs  of  the  man  on 
the  one  hand  and  of  the  woman  on  the  other.  There  were  no 
direct  heirs,  and  evidently  none  were  contemplated  by  the  con- 
tracting parties,  and  it  vfas  held  that  their  collateral  heirs  could 
enforce  the  contract;  that  they  were  not  volunteers,  but  came 
fairly  within  the  influence  of  the  considerations  upon  which  the 
agreement  of  the  parties  was  founded,  and  were  the  special  ob- 
jects of  their  ^*^  bounty.  It  was  said  by  the  court  in  that 
case  that  "courts  will  endeavor,  as  much  as  possible,  to  give  ef- 
fect to  marriage  agreements  according  to  the  understanding  of 
the  parties."  There  would  seem  to  be  no  serious  difficulty  in 
the  case  at  bar  in  carrying  into  effect  the  marriage  settlement 
under  consideration. 

Nor  do  we  regard  the  suggestion  of  counsel,  even  if  it  be  cor- 
rect, that  Taylor  was  not  deprived,  by  the  antenuptial  agree- 
ment, of  the  power  to  change  his  will,  but  that  it  remained  am- 
bulatory till  his  death  and  might  have  been  changed  altogether, 
as  fatal  to  the  contentions  of  the  Hams.  As  a  matter  of  fact, 
he  did  not  modify  or  change  it.  The  antenuptial  agreement 
would  not  have  been  invalid  if  it  had  in  express  terms  reserved 
to  TavV.f  the  power  to  make  a  different  disposition  of  his  prop- 
erty freed  from  all  claims  of  the  widow. 

It  is  further  suggested  that  the  contract  was  not  sufficient  to 
bar  or  release  the  widow's  dower.  She  was  the  sole  heir,  and 
there  was  no  separate  dower  interest,  and  no  question  of  home- 
stead is  involved  in  the  case. 

It  is  next  said  that  aa  the  Hams  filed  no  cross-bill  they  can 
have  no  relief.  It  is  sufficient  to  say  that  the  decree  appealed 
from  granted  them  no  affirmative  relief,  but  simply  found  the 
issues  in  their  favor  and  dismissed  the  bill  of  the  Hudnalls  and 
the  cross-bill  of  the  widow,  which  attacked  their  right  to  and 
possession  of  the  property.  The  Hudnalls  had  no  right  to  it 
whatever,  and  the  widow  had  disposed  of  her  risrht  to  it  bv  con- 
tract, and  had  estopped  herself  from  interfering  in  any  way  with 
the  Hams  in  the  assertion  of  their  claims. 
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The  decree  is  right  from  every  standpoint,  and  it  will  be  af- 
firmed. 

Phillips  and  Magruder,  JJ.,  and  Cartwright,  C.  J.,  dissenting. 


WILLS,   REVOCATION   OP.— THE   MARRIAGE  of  a   man  did 

not  by  the  common  law  revoke  a  previous  will:  Hulett  v.  Carey,  66 
Minn.  327,  61  Am.  St.  Rep.  419;  and  this  is  the  rule  In  the  United 
States  unless  expressly  abrogated  by  statute:  See  extended  note  to 
Graham  v.  Burch,  28  Am.  St.  Rep.  359;  but  under  such  a  statute 
a  will  Is  absolutely  revoked  as  to  all  persons  by  marriage:  Mc- 
Annulty  v.  McAnnulty,  120  111.  26,  60  Am.  Rep.  552. 

WILLS,  REVOCATION  OF— ANTENUPTIAL  CONTRACT.- 
T'l.der  a  statute  declaring  that  the  will  of  a  man  or  woman  shall 
be  revoked  by  his  or  her  marriage,  a  will  made  by  a  woman  tliree 
days  before  her  marriage,  with  the  consent  of  her  intended  hus- 
band, who,  by  antenuptial  contract  entered  Into  on  the  day  of  the 
marriage,  relinquished  all  Interest  in  her  estate,  is  not  revoked  by 
the  marriage:  See  monographic  note  to  Graham  v.  Burch,  28  Am. 
St.  Rep.  359. 

DESCENT- RIGHTS  OF  BASTARD.— A  bastard,  made  capable 
by  statute  of  inheriting  or  of  transmitting  an  inheritance  on  the 
part  of  his  mother  as  If  lawfully  begotten,  Is  not  thereby  rendered 
capable  of  taking  by  inheritance  from  collateral  kindred  on  his 
mother's  side:  Williams  v.  Kimball.  35  Fla.  49.  48  Am.  St.  Rep.  23S. 
See  the  extended  note  to  In  re  Ingram,  12  Am.  St.  Rep.  101-103, 
discussing  the  right  of  illegitimate  children  to  inherit  and  transmit 
property. 

EXPECTANCIES— ASSIGNMENT.— In  equity,  agreements  for  the 
sale  or  release  of  expectancies,  if  fairly  made  and  for  an  adequate 
consideration,  are  enforceable:  In  re  Garcelon.  104  Cal.  570,  48  Am. 
Sr.  Rep.  134.  See  the  monographic  note  to  McCall  v.  Hampton,  56 
Am.  St.  Rep.  839-361,  on  the  assignment  of  expectancies. 
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JUDGMENTS— CONCLUSIVENESS.— A  Judgment  rendered 
In  a  court  of  competent  jurisdiction  is  conclusive  between  the  par- 
ties and  privies  In  regard  to  all  matters  in  controversy  determined 
by  the  judgment,  and  all  persons  represented  by  the  parties,  both 
plaintlfl"  and  defendant,  are  bound  and  concluded  as  privies  by  the 
judgment   rendered. 

CORPORATIONS  REPRESENT  THEIR  STOCKHOLDERS 
In  all  matters  witliin  tlie  scope  of  their  corporate  powers  transacted 
In  good  faith  by  tlu^  otHeers  of  the  corporation. 

CORPOR.VTIONS  REPRESENT  THEIR  STOCKHOLDERS 
In  bringing  and  defending  suits  respecting  the  rights  and  oMiga- 
tions  of  the  corporation. 

TORPOR  ATTONS—.T^D^T^rENT  AGAINST— CONCLUSIVE- 
NESS or— CRi:r»lTOR'S  kill.— in  the  absence  of  fraud  or  wnnt 
of  jurisdictiuu,  a  judgment  on  the  merits  against  a  corporation  by 
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a  creditor  Is  conclusive  of  the  amount  of  his  claim,  as  against 
stockholders  made  defendants  to  a  creditor's  bill  to  reach  corporate 
assets  in  the  hands  of  such  stockholders. 

CORPORATIONS— STATUTE  EXTENDING  LIFE  OF— 
OONSTRUOTION— A  statute  providing  that  corporations,  whose 
charters  may  have  expired,  shall  continue  their  corporate  capacity 
for  two  years  for  the  purposes  of  collecting  debts  and  selling  their 
property,  applies  to  corporations  created  after  its  passage  as  well 
as  to  those  then  existing. 

CORPORATIONS-CREDITORS'  BILLS  AGAINST— PAR- 
TIES.—A  judgment  creditor  of  a  corporation,  in  proceeding  by 
creditor's  bill  to  reach  assets  of  the  corporation  in  the  hands  of 
its  stockholders,  need  not  make  all  of  such  stockholders  parties. 

CORPORATIONS— ASSETS  AS  TRUST  FUND.— The  capital 
stock  and  property  of  a  corporation  is  a  trust  fund  for  the  payment 
of  its  debts,  and  the  assets  of  the  corporation  in  the  hands  of  its 
stockholders  are  the  property  of  the  corporation,  and  subject  to  the 
claims  of  Its  creditors. 

CORPORATIONS— CREDITORS'  BILLS  AGAINST— CROSS- 
BILL—PARTIES.— Upon  filing  a  creditor's  bill  against  part  of  the 
stockholders  in  a  corporation  to  reach  corporate  assets  in  their 
hands,  the  defendants,  if  they  desire  an  equitable  distribution  of  the 
burden  among  all  of  the  stockholders,  should  file  a  cross-bill,  or 
may  file  an  original  bill  in  an  independent  action,  and  the  fact  that 
all  of  the  stockholders  were  originally  joined  in  the  creditor's  bill 
does  not  excuse  the  filing  of  such  cross-bill,  if  the  bill  was  subse- 
quently dismissed  as  to  part  of  them. 

I.  W.  &  C.  C.  Buell  and  A.  B.  Jenke,  for  the  appellants. 

Bamnm,  Mott  &  Barnnm  and  T.  A.  Moran,  for  the  appel- 
lees. 

"^^  CRAIG,  J.  It  is  first  claimed  by  appellants  in  the  argu- 
ment that  the  judgment  recovered  in  the  law  court  against  the 
stone  company  is  not  proper  evidence  of  the  existence  of  a  claim 
against  the  corporation  to  charge  property  in  good  faith  dis- 
tributed to  appellants,  they  not  being  parties  thereto.  It  is  a 
well-settled  rule  that  a  judgment  rendered  in  a  court  of  compe- 
•tent  jurisdiction  is  conclusive  between  parties  and  privies  in  re- 
gard to  all  matters  of  controversy  determined  by  the  judgment, 
and  all  persons  represented  by  the  parties,  both  plaintiff  and 
defendant,  are  bound  aud  concluded  as  privies  by  the  judgment 
which  may  be  rendered.  It  is  also  a  well-settled  rule  that  a 
corporation  represents  the  stockholders  in  all  matters  ^^^  witbin 
the  scope  of  its  corporate  powers  transacted  in  good  faith  by  the 
officers  of  the  corporation.  Among  the  conceded  powers  of  cor- 
porations may  be  mentioned  those  of  bringing  and  defending 
actions  in  regard  to  the  rights  and  oblicrations  of  the  corpora- 
tion. Bi?=it  V.  Kentucky  Eiver  Nav.  Co.,  15  Fed.  Rep.  353.  is 
an  interesting  case  on  this  question,  where  the  authorities  are 
fully  cited  and  commented  upon  in  a  note. 
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This  was  a  creditor's  bill  by  a  creditor  who  had  reduced  his 
claim  to  judgment  against  the  Singer  &  Talcott  Stone  Com- 
pany, brought  against  the  corporation  and  its  stockholders,  to 
reach  assets  belonging  to  the  corporation  which  had  been  turned 
over  by  the  officers  of  the  corporation  to  the  stockholders  in 
fraud  of  the  rights  of  creditors,  and  it  is  not  claimed  that  the 
judgment  against  the  corporation  was  obtained  by  fraud,  or 
that  there  was  a  want  of  jurisdiction  in  the  court  in  which  the 
judgment  was  rendered.  In  the  absence  of  fraud  in  obtaining 
the  judgment  against  the  corporation,  and  in  the  absence  of  a 
want  of  jurisdiction  in  the  court  wherein  the  judgment  was 
rendered,  we  think  the  judgment  in  a  case  of  this  character  was 
conclusive  against  the  stockholders  ae  to  the  amount  and  valid- 
ity of  the  claim  of  the  creditor. 

Three  other  grounds  are  relied  upon  to  reverse  the  judgment 
of  the  appellate  court:  1.  That  the  finding  of  the  court,  in  the 
decree,  that  the  stone  company  employed  appellees  before  the 
erpiration  of  its  charter  and  while  it  had  power  so  to  do  is  not 
supported  by  any  evidence  in  the  case;  8.  That  none  of  the 
living  solvent  stockholders  who  were  parties  defendant  should 
have  been  dismissed  out  of  court,  but  the  decree  (if  appellees 
had  been  entitled  to  any)  should  have  been  that  such  stockhold- 
ers pay  the  claim  by  a  pro  rata  contribution;  and  3.  That  the 
appellants  offered,  by  cross-examination  of  Post  and  by  ques- 
tions put  to  their  own  witnesses  and  by  tender  of  evidence  for 
the  defense,  to  show  that  the  appellees'  claim  did  not  arise  at 
the  time  ****  Post  testified  that  it  did,  that  that  claim  was  with- 
out merit,  and  that  appellees  never  had  any  claim  against  the 
corporation.  These  questions  were  fully  discussed  by  Mr.  Jus- 
tice Adams  of  the  appellate  court  in  the  following  opinion,  in 
which  we  concur: 

"The  court,  in  its  decree,  found  as  follows  in  respect  to  the 
claim  of  appellees,  which  was  the  foundation  of  their  judgment 
against  the  Singer  &  Talcott  Stone  Company:  'Said  claim  so  re- 
duced to  judgment,  and  the  liability  of  said  company,  were 
legitimately  incurred  by  said  company,  in  the  exercise  of  said 
company's  corporate  capacity  and  power,  in  and  aibout  the  sell- 
ing and  disposing  of  its  corporate  property,  and  was  so  incurred 
by  the  employment  by  the  Singer  i%  Talcott  Stone  Company  of 
the  complainants  herein  on  or  about  January  10,  1892,  as  real 
estate  brokers,  to  procure  for  said  company  a  purchaser  for  its 
said  above- described  real  estate,'  etc. 
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'The  Singer  &  Talcott  Stone  Company  was  organized  under 
*An  act  to  authorize  the  formation  of  corporations  for  manufac- 
turing, mining,  mechanical,  or  chemical  purposes,'  approved 
and  in  force  February  18,  1857.  The  company  was  organized 
April  20,  1878,  and  the  term  of  its  corporate  existence  was 
fixed  by  its  articles  of  association,  and  the  license  issued  in  pur- 
suance thereof,  at  twenty  years,  viz.,  until  April  20,  1893.  The 
specific  objection  to  the  above  finding  of  the  court  is,  that,  ex- 
cluding the  evidence  of  Post,  there  is  no  evidence  to  justify  the 
finding  that  appellees  were  employed  by  the  Singer  &  Talcott 
Company  prior  to  April  20,  1892.  The  pleadings  in  the  law- 
suit in  which  the  judgment  against  the  Singer  &  Talcott  Stone 
Company  was  recovered  by  appellees,  consisting  of  a  declara- 
tion and  a  plea  of  the  general  issue,  were  put  in  evidence  by  ap- 
pellees. The  declaration  contains  a  special  count,  in  which  is 
averred  the  employment  of  appellees  by  the  company  to  procure 
for  the  company  a  purchaser  of  certain  described  real  estate 
owned  by  it,  at  ten  dollars  per  square  foot  or  at  such  price 
*^'*^  as  would  be  satisfactory  to  the  company — appellees,  for 
procuring  such  purchaser,  to  receive  two  and  one-half  per  cent 
of  the  price  paid — and  that  appellees  did  procure  such  pur- 
chaser at  a  price  satisfactory  to  the  company,  etc. 

"The  company  was  sued  and  declared  against  by  the  name 
^Singer  &  Talcott  Stone  Company,  a  corporation,'  and  filed  a 
plea  of  the  general  issue  in  that  name,  supported  by  an  affidavit 
of  merits  by  Edward  T.  Singer,  in  which  afifidant  the  affiant 
states  that  he  is  the  president  of  the  Singer  &  Talcott  Stone 
Company.  The  record  of  the  judgment  shows  that  the  com- 
pany, by  its  attorney,  moved  for  a  new  trial  and  in  arrest  of 
judgment,  and  argued  those  motions,  from  all  of  which  it  ap- 
pears that  the  cause  was  tried  and  judgment  rendered  on  the 
merits.  The  judgment  so  rendered  is  conclusive  that  all  mat- 
ters essential  to  a  recover}'  were  proved.  The  action  was  as- 
sumpsit, and  it  was  necessary  to  appear  that  the  defendant, 
the  Singer  &  Talcott  Stone  Company,  had  made  a  contract 
writh  the  plaintifTs  which  it  had  the  corporate  capacity  to  make. 
It  was,  under  the  pleadings,  clearly  competent  for  the  stone 
company  to  show,  if  such  was  the  case,  that  the  contract  un- 
der which  the  plaintiffs  claimed  was  not  within  the  corporate 
power  of  the  company;  that  it  was  ultra  vires,  and,  therefore, 
that  in  legal  contemplation  there  was  no  contract.  A  judg- 
ment is  conclusive  as  to  all  defenses  provable  under  the  issues: 
2  Black  on  Judgments,  sec.  609. 
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''The  judgment  being  conclusive  as  against  the  company,  and, 
therefore,  against  the  appellants,  that  the  company  had  the 
corporate  capacity  to  make  the  contract  on  which  the  judgment 
was  based,  then  if  the  company  had  not  such  corporate  capacity 
after  April  20,  1892,  as  assumed  by  appellants'  counsel,  the 
court  was  fully  warranted  by  the  record  of  the  lawsuit  in  find- 
ing that  the  liability  of  the  company  was  incurred  prior  to 
April  20,  1892. 

«i«  c(j^  support  of  the  contention  that  no  liability  occurred 
prior  to  April  20,  1892,  counsel  for  appellants  rely  on  the  aver- 
ment in  the  declaration,  'that  on  the  first  day  of  June,  1892, 
in  consideration  that  said  plaintiffs,  at  the  request  of  said  de- 
fendant, would  procure  a  purchaser,'  etc.  But  it  is  elementary 
that  a  statement  of  the  precise  time  is  not  necessary,  and  that 
a  plaintiff  is  not  bound  to  prove  the  precise  time  stated.  'Thus, 
in  assumpsit  upon  a  contract,  the  day  upon  which  it  is  made 
being  alleged  only  for  form,  the  plaintiff  is  at  liberty  to  prove 
that  the  contract,  whether  it  be  express  or  implied,  was  made 
at  any  other  time':  1  Chitty  on  Pleading,  9th  Am.  ed.,  257;  see, 
also,  Kipp  V.  Bell,  86  111.  577.  Such  being  the  law,  it  cannot 
be  assumed  that  the  precise  time  laid  in  the  declaration  was  the 
time  proved  on  the  trial. 

"Section  1  of  'An  act  to  amend  an  act  entitled  "Abatements," 
approved  March,  1845,  and  to  extend  the  time  for  closing  up 
the  affairs  of  corporations,'  in  force  March  24,  1869  (Sess.  Laws 
1869,  p.  1),  is  as  follows:  'Be  it  enacted  by  the  people  of  the 
state  of  Illinois,  represented  in  the  general  assembly:  Tliat  all 
corporations  created  by  special  acts  or  under  general  laws,  and 
whose  charter  or  acts  of  incorporation  may  ha\e  expired  for 
any  reason  whatever,  shall  continue  their  corporate  capacity 
during  the  term  of  two  years  for  the  sole  purpose  of  collecting 
the  debts  due  to  said  corporation,  selling  and  conveying  the 
property  and  estate  thereof.'  If  this  act  applies  to  the  Singer 
&  Talcott  Stone  Company,  then  that  company  has  power  for  at 
least  two  years  after  April  20,  1892,  to  sell  and  convey  its 
property;  but  appellants'  counsel,  basing  their  argument  on  the 
words  'may  have  expired,'  contend  that  it  does  not  apply  to 
that  company  but  only  to  corporations  created  prior  to  its 
passage,  and  that  the  Singer  &  Talcott  Stone  Company  was  or- 
ganized April  20,  187'^,  sul)scquently  to  the  passage  of  the  act. 
We  cannot  accede  to  this  view.  The  act  is  general,  applies  in 
terms  to  all  corporations,  and  is  in  part  amendatory  *^''  of 
chapter  1  of  the  Revised  Statutes  of  1845,  entitled  'Abatements,' 
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which  18  a  general  law;  and  section  1,  quoted  supra,  confers  a 
special  privilege,  namely,  an  extension  of  corporate  life  for 
two  years  beyond  the  time  fixed  by  the  charter.  No  reason  is 
perceived  why  the  legislature  should  discriminate  in  favor  of 
corporations  organized  prior  to  the  passage  of  the  act  and  against 
those  thereafter  organized.  In  Ramsey  v.  Peoria  Marine  etc. 
Ins.  Co.,  55  111.  311,  the  court,  commenting  on  the  act  in  ques- 
tion, say:  'It  was  evidently  the  intention  of  the  legislature  to 
preserve  to  corporations  whose  charters  might  be  forfeited  or 
their  organization  dissolved,  the  right  to  collect  their  debts  and 
sell  their  property,'  etc.:  Eamsey  v.  Peoria  Marine  etc.  Ins.  Co., 
55  111.  316. 

"In  Life  Assn.  of  America  v.  Fassett,  102  111.  315,  one  of  tke 
questions  presented  was,  whether  the  corporate  life  of  the  as- 
sociation, which  was  a  Missouri  corporation,  had  become  extinct 
by  reason  of  a  decree  of  the  circuit  court  of  St.  Louis,  entered 
October  16,  1879,  declaring  it  insolvent  and  dissolving  it.  Oc- 
tober 15,  1879,  prior  to  the  entry  of  the  decree,  an  attachment 
had  been  levied  on  the  land  of  the  association  in  this  state.  The 
court,  after  referring  to  sections  10  and  25  of  chapter  32  of 
the  statutes,  by  the  former  of  which  sections  the  corporate 
capacity  of  corporations  is  extended  as  by  section  1  of  the 
act  of  1869,  say:  'From  these  and  other  provisions  of  the  stat- 
ute it  clearly  appears  that  it  is  a  part  of  the  settled  policy  of 
the  state,  at  least  so  far  as  domestic  corporations  are  concerned, 
that  upon  their  dissolution,  however  that  may  be  effected,  they 
shall  nevertheless  be  regarded  as  still  existing  for  the  purpose  of 
settling  up  their  affairs  and  having  their  property  applied  for 
the  payment  of  their  just  debts,  and  we  see  no  sufficient  reason 
why  the  same  policy  should  not,  so  far  as  practicable,  be  ex- 
tended to  foreign  corporations  that  have  property  here  and  are 
located  among  us  for  business  purposes.' 

ois  "-^g  ]iave  no  doubt  that  section  1  of  the  act  of  1869  ap- 
plies equally  to  corporations  organized  before  and  after  its  pas- 
sage, which  being  true,  the  Singer  &  Talcott  Stone  Company 
had  ample  power  to  sell  and  convey  its  property  at  any  time  be- 
tween April  20,  1892,  and  April  20.  1894,  and  it  e\-idently  acted 
with  this  understanding,  the  deed  of  the  land  from  the  company 
to  Chapin  being  dated  January  3,  1893.  and  sealed  with  the  cor- 
porate seal  of  the  company.  And,  if  it  bad  power  to  sell,  it  bad 
power  to  employ  an  agent  for  that  purpose.  Indeed,  being  a 
corporation,  it  could  act  only  by  an  agent. 
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"The  special  count  in  the  declaration  in  the  lawsuit  is  for 
commissions  earned  by  appellees  in  the  procuring  the  purchaser 
of  the  company's  property,  and  the  copy  of  the  account  sued  on, 
which  is,  in  substance,  a  bill  of  particulars,  is  for  commissions 
earned  in  procuring  the  purcliaser  for  the  property,  describing 
it,  and  limited  appellees  to  proof  of  that  claim.  What  has  been 
said  disposes  of  appellants'  second  and  third  objections. 

"The  objection  that  it  was  error  to  dismiss  the  bill  against 
some  of  the  defendant  stockholders,  and  that  the  decree  should 
have  been  that  the  claim  of  appellees  should  be  paid  by  all  the 
stockliolders,  they  contributing  rata])ly,  is  untenable.  Tliis  is 
a  creditor's  bill,  and  not  a  bill  under  section  25  of  the  incorpo- 
ration act  to  dissolve  and  close  up  the  business  of  the  corpora- 
tion, and  it  is  not  necessary  to  make  all  stockholders  defendants: 
Young  V.  Farwell,  139  III  326;  Palmer  v.  Woods,  149  111.  146; 
Bartlett  v.  Drew,  57  N.  y.  587;  Hatch  v.  Dana,  101  U.  S.  205. 

"The  case  of  Bartlett  v.  Drew,  57  X.  Y.  587,  approved  in 
Clapp  V.  Peterson,  104  111.  35,  was  in  its  facts  similar  to  the  case 
at  bar.  In  that  case  the  plaintiffs  had  recovered  a  judgment 
against  the  New  Jersey  Steam  Navigation  Company,  and  an 
execution  had  been  issued  on  the  judgment  and  returned  unsnt- 
i.-ficd.  Prior  to  the  ■  commencement  of  the  suit  in  which  the 
judgment  was  recovered,  the  navigation  company  had  sold  three 
of  its  steamboats  and  distributed  *^®  the  proceeds  of  the  sale, 
seven  hundred  and  fifty  thousand  dollars  among  its  stockhold- 
ers. The  action  was  brought  against  the  corporation  and  Dan- 
iel Drew,  a  stockholder,  who  had  received  as  his  share  in  the 
proceeds  of  the  sale  a  much  larger  amount  than  the  plaintiff's 
judirment.  Drew  objected,  as  do  the  appellants  here,  that  the 
suit  should  be  against  all  the  stockholders,  to  the  end  that  each 
might  contribute  his  proportion  of  the  plaintiff's  judgment. 
Tlie  court  overruled  the  objection,  saying,  among  other  things: 
'We  are  of  opinion  that  the  plaintiff's  right  of  action  rests  upon 
a  very  plain  principle  of  equity.  This  is  not  a  proceeding  to 
dissolve  and  wind  u]t  the  affair?  of  a  corporation,  or  to  marshal 
it?  assets,  but  the  ordinary  proceeding  to  collect  a  debt  from  a 

debtor  unwilling  to  pay It  is  a  very  plain  proposifion 

that  the  stock  and  property  of  every  corjioration  is  to  be  re- 
garded as  a  trust  fund  for  the  ]iayment  of  its  debts,  and  its 
creditors  have  a  lien  and  the  right  to  priority  of  payment  over 
any  stockholder.  When  stock  and  pr'U^orty  liave  been  divided 
liotween  stnrk;iolder=  bofi^ro  all  the  doT>t-^  of  tlio  corporati'm 
have  been  discliargod,  if    any  one  stnekbnlder    is  compelled  to 
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pay  more  than  his  fair  share  of  any  unpaid  debt  he  may  resort 
to  his  associates  for  equitable  contribution;  but  with  that  pro- 
ceeding the  creditor  has  nothing  to  do,  unless  he  chooses  to  in- 
tervene to  settle  equities  that  may  exist  between  his  debtors.' 

"That  the  capital  stock  and  property  of  a  corporation  is  a 
trust  fund  for  the  payment  of  its  debts  is  fundamental  in  equity, 
and  has  been  expressly  recognized  by  the  supreme  court:  Clapp 
V.  Peterson,  104  111.  26;  Coleman  v.  Howe,  154  111.  458,  45  Am. 
St.  Rep.  133.  Equity  regards  the  assets  of  a  corporation  in  the 
hands  of  stockholders  as  the  property  of  the  corporation  and 
subject  to  the  claims  of  creditors  of  the  corporation.  In  Bart- 
left  V.  Drew,  57  N.  Y.  587,  the  court  say:  1)rew  had  a  large 
amount  of  the  assets  in  his  possession  which  belonged  to  the  cor- 
poration when  the  plaintiff's  demand  accrued,  and  some  portion 
of  which  should  have  ^^  been  applied  in  discharge  of  its  ob- 
ligation to  the  plaintiff.'  The  supreme  court  of  this  state  has 
also  decided  that  a  judgment  creditor,  complainant  in  a  credi- 
tor's bill,  has  nothing  to  do  with  the  equities  as  between  the 
stockholders,  and  that  when  part  only  of  the  stockholders  are 
made  defendants,  their  remedy,  if  they  desire  equitable  distri- 
bution of  burden,  is  to  file  a  cross-bUl:  Clapp  v.  Peterson,  104  111. 
26;  Coleman  v.  Howe,  154  111.  458,  45  Am.  St.  Rep.  133.  In 
the  present  case,  no  cross-bill  was  filed  nor  was  leave  asked  to 
file  one.  If  it  be  suggested  that  this  was  unnecessary  because 
all  stockholders  were  originally  parties  to  the  bill,  the  obvious 
answer  is,  that  appellees,  having  the  right  to  proceed  against 
part  of  the  stockholders,  clearly  had  the  right  to  dismiss  as  to 
any  of  them,  and  the  appellants  were  not  warranted  in  presum- 
ing that  they  would  not  so  do,  and  in  omitting,  on  such  presump- 
tion, to  file  a  cross-bill.  However,  the  remedy  of  appellants  for 
equitable  distribution  of  the  burden  of  payment  is  not  lost  by 
this  omission.  They  may  file  an  original  biU  for  that  purpose, 
if  they  see  fit  so  to  do. 

"Appellants  further  object  to  the  refusal  of  the  court  to  per- 
mit cross-examination  of  the  witness  Post,  and  to  the  exclusion 
of  evidence  offered  by  them  on  the  merits  of  the  claim  of  ap- 
pellees which  was  reduced  to  judgment.  All  of  Post's  evidence 
having  bcon  exclnded  except  that  part  of  his  testimony  that  the 
complainants  in  the  present  suit  were  the  plaintiffs  in  the  law- 
suit, which  evidence  was  unnecessary,  the  names  being  the 
same,  the  case  stood  as  if  Post  had  not  been  examined,  and  thore 
was  no  ground  for  cross-examination.  The  evidence  offered  by 
appellants  was  properly  excluded,  because,  the  judgment  being 
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conclusive  against  them,  the)'  had  no  right  to  a  retrial  of  the 
suit  at  law.  The  evidence  showed  that  each  of  the  appellants 
has  in  his  possession  money  of  the  Singer  &  Talcott  Stone  Com- 
pany in  amount  largely  in  excess  of  the  judgment  against  the 
company." 

The  judgment  of  the  appellate  court  will  be  affirmed. 


JUDGMENTS— CONCLUSIVENESS  OF.-A  jndcrmeDt  of  a  court 
of  competent  jurisdiction  is  conclusive  as  against  parties  and  privies 
on  all  questions  adjudicated  by  it:  Note  to  Bear  v.  Board  of 
Commrs.,  G5  Am.  St.  Rep.  713. 

A  JUDGMENT  AGAINST  A  OORPOKATION  is  a  judgment 
agaiust  tlie  stocliliolders  in  their  corporate  capacity,  and  the  stock- 
holders are  amply  represented  in  the  action:  Beo  monographic  note 
to  Tiiompson  v.  Reno  Sav.  Bank.  3  Am.  St.  Rep.  8.58. 

A  JUDGMENT  AGAINST  A  CORPORATION  IS  CONCBUSIVB 
111  a  creiliTor's  suit  against  the  stockholders  to  compel  the  payment 
of  their  unpaid  subscriptions:  See  extended  note  to  Thompson  v. 
R'^no  Sav.  Bank,  3  Am.  St.  Rep.  814;  and,  on  principle,  there  is  no 
reason  vhy  this  rule  should  not  apply  in  actions  to  enforce  the 
statutory  liability  of  stockholders  for  the  debts  of  the  corporation: 
Note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  858. 

CORPORATIONS  —  CREDITOR'S  SUIT— PARTIES.— The  lia- 
bility of  stockholders  to  creditors  is  several.  Hence,  a  creditor  of 
a  corporation  may  maintain  a  suit  against  a  stockholder  who  has 
not  paid  for  his  stock  in  full,  and  such  stockholder  has  no  right 
to  have  the  other  stockholders  made  parties  to  the  suit:  Coleman 
V.  Howe,  154  111.  458.  45  Am.  St.  Rep.  133.  See,  further,  the  mono- 
graphic note  to  Thompson  v.  Reno  Sav.  Bank,  8  Am.  St  Rep^ 
857,  858. 
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AN  ADOPTION  STATUTE,  being  In  derogation  of  the  com- 
mon law  of  inheritance,  must  be  strictly  construed  as  against  the 
adopted  child. 

JURISDICTION— COURTS  OF  GENERAL  JURISDICTION. 
In  the  exercise  of  special  statutory  powers,  a  court  of  general 
juiisdiction  is  regarded  as  a  court  of  limited  and  special  jurisdic- 
tion, and  its  jurisdiction  must  appear  from  the  record  itself. 

ADOPTION— RIGHT  TO  INHERIT.— A  child  by  adoption 
cannot  inherit  from  the  adoptive  parent  unless  the  adoption  has 
been  had  in  strict  accordance  with  tlie  statute. 

ADOPTION— HUSBIND  NOT  JOINING  IN  PETITION.— 
Lender  a  statute  providing  that  a  married  person  cannot  adopt  a 
child  unless  the  Inisband  or  wife  of  such  person  joins  in  the  peti- 
tion, a  married  woman  cannot  adopt  a  child  unless  her  husband 
joins  in  the  petition,  even  though  the  husband  is  insane  and  tlie 
wife  is  his  conservator. 

ADOPTION— PIlorUDT'KE.— A  PETITION  in  adoT>tlon  pro- 
ceedings is  fatally  defective  if  it  fails  to  state,  in  accordance  with 
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the  requirements  of  a  statute,  the  name  and  residence  of  the  par- 
ents, whether  the  parents  consent  to  such  adoption,  or  that  the  par- 
ents deserted  the  child  for  one  year  next  preceding  the  application. 

Bill  by  an  alleged  adopted  chdld  to  recover  an  interest  in  land 
owned  by  her  adopted  mother,  who  had  died  intestate,  and 
praying  for  a  partition,  the  setting  ofE  of  the  widower's  dower, 
and  an  accounting.  The  property  had  been  partitioned  between 
her  husband  and  her  collateral  heirs,  but  the  adopted  child 
(plaintiff)  was  not  a  party  to  the  proceedings.  A  supplemental 
bill  alleged  the  death  of  the  husband  and  that  the  adopted  child 
was  the  sole  heir. 

Frank  B.  Wetzel  and  Conrad  G.  Gumbart,  for  the  appellant. 

Lyman  B.  Vose  and  H.  M.  Tabler,  for  the  appellees. 

**^'  MAGRUDER,  J.  It  is  necessary  to  consider  only  one 
question  in  this  case,  and  that  relates  to  the  validity  of  the  pro- 
ceedings instituted  in  the  county  court  of  McDonough  county 
by  Catherine  Jarvis  for  the  adoption  of  the  plaintiff  in  error 
as  her  child.  If  the  decree  of  adoption  was  valid,  then  the  par- 
tition proceeding,  instituted  by  the  collateral  heirs  of  Cather- 
ine Jarvis  and  the  conservator  of  her  insane  husband,  Ephraira 
Jarvis,  was  invalid,  because  the  plaintiff  in  error,  as  the  legally 
adopted  child  of  Mrs.  Jarvis,  was  not  made  a  party  thereto. 
In  such  case,  the  master's  deed  executed  to  the  defendant  in 
error,  D.  B.  Dull,  in  pursuance  of  the  sale  had  under  the  parti- 
tion proceedings,  conferred  no  title,  and  was  void.  On  the 
contrary,  if  the  decree  of  adoption  was  void  for  want  of  Juris- 
diction in  the  court  which  rendered  it,  then  plaintiff  in  error, 
not  being  the  legally  adopted  child  of  Catherine  Jarvis,  inher- 
ited no  interest  in  the  land  from  her,  and  the  title  of  the  de- 
fendant in  error,  D.  B.  Dull,  is  a  good  title. 

The  present  statute  of  Illinois  in  relation  to  the  adoption  of 
children  was  approved  on  Febmary  27,  1874,  and  went  into 
force  on  July  1,  1874:  1  Starr  &  Curtis'  Annotated  Statutes,  353. 
The  right  of  adoption,  as  conferred  by  this  statute,  was  un- 
known to  the  common  law,  and  is  taken  from  the  Roman  law. 
Being  in  derogation  of  the  comiaon  law,  it  is  a  special  power 
conferred  by  statute,  and  the  rule  is  that  such  statutes  must  be 
strictly  construed:  Brown  v.  Barry.  3  Dall.  365;  Dwarris  on 
Statutes,  257;  Furgeson  v.  Jones,  17  Or.  204,  11  Am.  St.  Rep. 
808.  In  Keegan  v.  Geragbty,  101  HI.  26.  we  said  of  the  act 
of  1874:  "As  against  the  adopted  child,  the  statute  should  be 
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strictly  construed.  "^  because  it  is  in  derogation  of  the  general 
law  of  inheritance,  which  is  founded  on  natural  relationship, 
and  is  a  rule  of  succession  according  to  nature,  which  has  pre- 
vailed from  time  immemorial." 

The  county  courts  in  this  state,  in  the  exercise  of  the  com- 
mon law  jurisdiction  conferred  by  statute,  are  entitled  to  the 
same  presumptions  in  favor  of  their  Jurisdiction  as  are  the  cir- 
cuit courts:  Anderson  v.  Gray,  134  111.  550,  23  Am.  St. 
TJep.  696.  But  a  court  of  general  jurisdiction  may  have  spe- 
cial powers  conferred  upon  it  by  special  statute;  and,  as  these 
powers  are  not  exercised  according  to  the  course  of  the  common 
law,  they  do  not  belong  to  it  as  a  court  of  general  jurisdiction. 
In  the  exercise  of  such  special  statutory  powers,  a  court  of  gen- 
eral jurisdiction  will  be  regarded  and  treated  as  a  court  of  lim- 
ited and  special  jurisdiction;  and  in  the  exercise  of  these  special 
statutory  powers  the  jurisdiction  must  appear  from  the  record 
itself;  nothing  will  be  presumed  to  be  within  the  jurisdiction 
which  does  not  distinctly  appear  to  be  so.  Where  special  pow- 
ers conferred  are  exercised  in  a  special  manner,  not  according 
to  the  course  of  the  common  law,  or  where  the  general  powers 
of  the  court  are  exercised  over  a  class  of  subjects  not  within  its 
ordinary  jurisdiction  upon  the  performance  of  prescribed  condi- 
tions, no  such  presumption  of  jurisdiction  will  attend  the  judg- 
ment of  the  court:  Galpin  v.  Page,  18  Wall.  350;  Morse  v. 
Presby,  25  N.  H.  299;  Furgeson  v.  Jones,  17  Or.  204,  11  Am. 
St.  Pep.  808.  A  child  by  adoption  cannot  inherit  from  the 
adoptive  parent,  unless  the  adoption  has  been  had  in  strict  ac- 
cordance with  the  statute:  Tyler  v.  Reynolds,  53  Iowa,  146. 
In  Haywood  v.  Collins,  60  111.  328,  we  said:  "When  a  superior 
court  exercises  a  special  statutory  and  extraordinary  power,  it 
stands  upon  the  same  gi'ound,  and  is  governed  by  the  same 
rules,  as  courts  of  limited  and  inferior  jurisdiction.  The  rule, 
then,  is  that  nothing  shall  be  intended  to  be  within  the  juris- 
diction, but  that  which  is  so  expressly  alleged":  See,  also,  John- 
son V.  Von  Kettler,  84  111.  315. 

'**''  Fnder  section  1  of  the  Elinois  act  of  adoption,  the  first 
stej)  to  be  taken  by  a  person,  seeking  the  adoption  of  a  child,  is 
the  filing  of  a  petition.  Section  2  of  the  act  provides  what  must 
Tie  stated  in  the  petition.  Hie  petition,  thus  required  by  the 
act.  is  jurisdictional  in  its  character;  and  the  facts,  which  are 
required  by  the  statute  to  give  the  court  jurisdiction,  must  ap- 
pear upon  the  face  of  the  petition  itself.     Section  3  of  the  act 
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provid'es  that  the  facts  stated  in  the  petition  must  be  found  by 
the  court  to  be  true,  when  it  renders  its  decree. 

Section  1  of  the  act  of  1874  in  relation  to  the  adoption  of 
children  provides  as  follows:  "The  prayer  of  such  petition,  by 
a  person  having  a  husband  or  wife,  shall  not  be  granted  unless 
such  husband  or  wife  joins  therein,  and,  when  they  so  join,  the 
adoption  shall  be  by  them  jointly/'  It  appears  from  the  peti- 
tion for  adoption  introduced  in  evidence  in  this  case  that  Cath- 
erine Jarvis,  when  she  filed  the  petition,  had  a  husband  living, 
named  Ephraim  Jarvis.  The  husband,  Ephraim  Jarvis,  did  not 
join  with  Catherine  Jarvis  in  the  petition  for  the  adoption  of 
the  plaintiff  in  error.  The  petition  alleges  that  Ephraim  Jarvis 
was  insane,  and  that  the  petitioner,  Catherine  Jarvis,  his  wife, 
was  his  conservator.  It  was  undoubtedly  true  that,  as  an  in- 
sane person,  Ephraim  Jarvis  was  incapable  of  joining  in  the  pe- 
tition with  his  wife;  but  the  statute  does  not  make  the  insanity 
of  either  husband  or  wife  an  exception  to  the  requirement  that 
such  husband  or  ^^^fe  must  join  in  the  petition.  It  is  not  for 
the  courts  to  make  the  law.  The  making  of  statutes  is  the  prov- 
ince of  the  legislature.  The  petition  is  filed  by  Catherine  Jar- 
vis in  her  own  right,  and  as  an  individual.  It  is  not  filed  by 
her  in  her  own  right,  and  as  conservator,  although  she  mentions 
the  fact  that  she  is  such  conservator  in  the  petition.  Whether 
or  not  the  county  court,  entering  the  decree  of  adoption,  or 
some  other  court,  upon  application  made  to  it  for  that  purpose, 
would  have  permitted  the  conservator  of  the  insane  husband  to 
join  **^  in  the  petition  for  the  adoption  with  the  wife,  it  is  not 
necessary  here  to  determine.  If  such  conservator  could  have 
joined  with  the  wife  in  the  petition,  then,  under  the  statute,  the 
adoption  would  be  a  joint  one  by  both  the  husband  and  the  wife, 
or  by  the  conservator  of  the  husband  and  the  wife.  We  are  not 
prepared  to  say  that,  under  such  circumstances,  an  insane  hus- 
band could  be  forced  to  adopt  a  daughter  not  of  his  own  choos- 
ing, or  that  the  conservator  of  an  insane  husband  could  be  per- 
mitted to  unite  with  the  wife  in  such  act  of  adoption.  A  joint 
adoption  of  this  kind,  if  it  were  allowed  to  take  place,  would 
make  the  adopted  child  heir  of  its  insane  adopting  father,  and 
thus  the  property  of  that  father  would  be  made  to  pass  away 
from  the  natural  heirs  without  any  intelligent  consent  or  choice 
on  his  part.  It  is,  at  any  rate,  doubtful  whether,  under  section 
1  of  the  act,  the  wife  of  an  insane  husband  can  file  a  petition 
for  adoption,  or  whether,  if  she  can  do  so,  the  conservator  of 
the  insane  husband  can  be  allowed  to  join  with  her  in  such  peti- 
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tion.  Inasmuch  as  the  provisions  of  the  act,  being  in  deroga- 
tion of  the  common  law,  must  be  strictly  construed,  the  right  of 
adoption,  under  such  circumstances,  cannot  be  given  where  the 
meaning  of  the  act  is  doubtful,  or  its  language  is  not  capable  of 
definite  construction:  Keegan  v.  Geraghty,  101  111.  26. 

Furthermore,  section  2  of  the  act  requires  that  the  petition 
shall  state  "the  name  and  residence  of  the  parents  of  the  child, 
if  knoAvn  to  the  petitioner."  The  petition  in  the  case  at  bar  states 
that  the  father  of  the  child  was  dead,  but  it  does  not  state  the 
name  and  residence  of  the  mother  of  the  child,  although  the  lat- 
ter appears  from  the  petition  to  have  been  alive.  Of  course^ 
the  name  and  residence  of  the  parents  of  the  child  are  only  to 
be  stated,  if  they  are  known  to  the  petitioner.  Inasmuch  as 
this  petition  does  not  state  whether  such  name  and  residence 
were  known  to  the  petitioner  or  not,  the  question  arises  whether 
it  will  be  presumed  tliat  such  name  and  residence  ***  were  un- 
known because  there  is  no  allegation  on  the  subject.  Under  the 
general  doctrine  already  announced,  that  everything  will  be  pre- 
sumed to  be  without  the  jurisdiction  of  the  court,  when  proceed- 
ing under  a  special  statute,  whdch  does  not  distinctly  appear  tc 
be  within  it,  it  would  seem  that  such  presumption  as  to  the 
name  and  residence  being  unknown  would  not  be  entertained, 
but  that  the  jictition,  by  omitting  any  allegation  on  the  subject, 
is  fatally  defective.  In  construing  the  act  of  1867  in  regard  tc 
the  adoption  of  children,  where  the  petition  was  required  to 
state  'Hhe  name  of  the  father,  or,  if  he  be  dead  or  has  aban- 
doned his  family,  the  mother,  and,  if  she  be  dead,  the  guardian, 
if  any,  and  the  consent  of  such  father  or  mother  to  the  act 
of  adoption,"  it  v/as  said  in  Barnard  v.  Barnard,  119  111.  92, 
that  the  fact  of  the  fatlier's  death  or  abandonment  was  not  re- 
quired to  be  affirmatively  stated;  that  the  statute  of  1867  only 
Tcqnired,  as  a  jurisdictional  fact,  that  the  parent  be  named  who 
had  the  actual  custody  and  guardianship  of  the  child,  and  that 
it  1)3  shown  that  that  parent  consented  to  the  adoption.  It 
will  be  noted,  however,  that,  in  the  Barnard  case,  the  mother 
filed  her  written  consent  to  the  adoption  of  the  child.  Here, 
however,  it  does  not  appear  that  the  mother  of  the  plaintiff  in 
error  gave  her  consent  to  the  adoption. 

Section  2  of  the  act  of  1874  provides  that  the  petition  ?h:i!l 
state  'Svliether  tlic  parents,  or  the  survivor  of  them,  or  the  guar- 
dian, if  any,  consents  to  such  adoption."  Here,  the  father  be- 
ino-  doad,  the  mother  was  the  survivor  within  the  meaning; 
of   tlio  statute,  but  the  petition  nowhere  alleges  that  such  sur- 
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yivor  gave  her  consent  to  the  adoption.  In  this  regard,  the 
petition  is  fatally  defective.  It  is  true  that  the  petition  alleges 
that  "the  mother  has  deserted  the  child."  It  has  been  held 
under  statutes  differing  in  their  provisions  from  our  statute 
that,  if  one  of  the  parents  is  dead,  the  consent  of  the  survivor 
must  be  obtained,  provided  such  survivor  has  not  abandoned 
the  child:  1  Am.  &  Eng.  Ency.  of  I^w,  2d  ed.,  729,  730.  ^  But 
if  the  allegation  that  the  mother  had  deserted  the  child  rendered 
it  unnecessary  to  allege  that  she  consented  to  such  adoption, 
the  desertion  must  have  been  such  a  desertion,  and  a  desertion 
for  such  length  of  time,  as  the  statute  requires  to  be  alleged  in 
the  petition. 

Section  3  of  the  act  provides  that  the  court  must  be  "satis- 
fied that  the  parents  of  the  child  or  the  survivor  of  them  has 
deserted  his  or  her  family,  or  such  child,  for  the  space  of  one 
year  next  preceding  the  application."  Here,  the  petition  does 
not  allege  that  the  mother  has  deserted  the  child  for  one  year 
next  preceding  the  application  for  the  adoption;  but  the  alle- 
gation is,  merely,  that  the  mother  has  deserted  the  child. 
Non  constat  that  the  desertion  was  for  any  longer  period  than 
one  week  or  one  day.  Not  orJy  does  the  petition  fail  to  state 
that  the  mother  consented  to  the  adoption,  or  that  she  deserted 
the  child  for  one  year  next  preceding  the  application,  but  the 
decree  of  adoption  also  fails  to  find  that  the  desertion  was  for 
the  space  of  one  year  next  preceding  such  application. 

Applying  the  principles  above  announced  to  the  petition  filed 
in  this  case,  we  are  of  the  opinion  that,  in  view  of  the  language 
of  the  statute,  the  statements  in  the  petition  were  not  suffi- 
cient to  give  the  court  Jurisdiction  to  enter  the  decree.  The 
decree  of  adoption  being  void  for  the  want  of  jurisdiction  in 
the  county  court  to  render  it,  plaintii?  in  error  inherited  no 
interest  in  the  land  from  Catherine  Jarvis.  It  follows  that  the 
partition  proceeding,  and  the  deed  made  in  pursuance  thereof 
to  the  defendant  in  error,  D.  B.  Dull,  were  not  void  on  account 
of  the  failure  to  make  plaintiff  in  error  a  party  to  said  proceed- 
ing. 

Accordingly,  th:^  decree  of  the  circuit  court,  dismissing  the 
original  and  supplemental  bills,  is  affirmed. 


ADOPTION  IS  PURELY  A  STATUTORY  MATTER,  and  to  give 
ralidity  to  proceedings  relating  thereto  they  must  have  been  con- 
ducted In  substantial  conformity  with  the  provisions  of  the  statute; 
but  the  statute  must  be  given  a  liberal  construction  in  order  to  up- 
hold the  validity  of  proceedings  under  it:  Nugent  v.  Powell,  4  Wyo. 
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173,  02  Am.  St.  Rep.  17.  Compare  Furgeson  v.  Jones,  17  Or.  204, 
11  Am.  St.  Rep.  808;  and  see  the  extended  note  to  Van  Matre  v. 
Sankey,  39  Am.  St.  Rep.  213-218. 

IN  ADOPTION  PROCEEDINGS  THE  PETITION  is  liberally 
construed;  See  monographic  note  to  Van  Matre  v.  Sankey,  39  Am. 
St   Rep.  220. 

ADOPTION— RIGHT  TO  INHERIT.— An  adopted  child  Is,  in  a 
legal  sense,  the  child  both  of  its  natural  and  of  its  adopting  par- 
ents, and  is  entitled  to  inherit  from  both:  Clarkson  v.  Hatton,  143; 
Mo.  47,  65  Am.  St.  Rep.  635.    See,  further,  the  extended  note  to  Van' 
Matre  v.  Sankey,  39  Am.  St  Rep.  223-229. 


Harbaugh  v.  Costello. 

[184  ILLINOIS,    110.] 

BANKRUPTCY— NATIONAL  ACT  OP— STATE  LAWS.— A 
national  bankruptcy  act,  from  the  time  it  goes  into  effect,  suspends 
the  operation  of  state  insolvency  laws,  and  a  statte  court  has  no 
jurisdiction  over  assignment  proceedings,  begun  after  the  national 
act  goes  into  effect. 

BANKRUPTCY— NATIONAL  ACT— WHEN  TAKES  EP- 
FECT.— The  provision  of  the  national  bankrupt  act  that  the  filing 
of  petitions  shall  be  postponed  for  a  stated  time  does  not  prevent 
the  act  from  becoming  operative  from  the  date  of  its  passage,  and 
a  state  insolvency  law  is  superseded  from  and  after  that  date. 

George  E.  Waite  and  George  W.  Shaw,  for  the  appellant. 

Graves  &  Brown,  for  the  appellees. 

I'l^  MAGEUDEE,  J.  The  petition  of  the  appellees  to  the 
county  court  was  demurred  to  upon  the  ground  that  the  vol- 
untary assignment  law  of  this  state  had  heen  superseded  by  the 
bankrupt  law  passed  by  Congress  on  July  1,  1898,  and  that, 
therefore,  the  county  court  had  no  jurisdiction  to  make  the  or- 
der entered  by  it.  The  only  question  necessary  to  be  considered 
is,  whether  the  county  court  had  jurisdiction  to  proceed  under 
the  state  assignment  law,  and  make  an  order  for  the  return  of 
the  property  to  the  assignee,  in  view  of  the  passage  by  Congress 
of  the  bankruptcy  act  of  July  1,  1898. 

It  is  provided  in  section  8  of  the  first  article  of  the  constitu- 
tion of  the  United  States,  that  ''Congress  shall  have  power 
....  to  establish  ....  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States."  In  interpreting  this 
provision  of  the  constitution,  it  has  been  held  that  the  powor 
to  pass  insolvent  or  bankrupt  laws  was  not  thereby  taken  away 
from  the  states  until  Congress  itself  should  exercise  the  power 
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thereby  conferred  by  the  passage  of  a  bankrupt  law.  When, 
however,  a  bankrupt  law  is  passed  by  Congress,  any  state  law 
upon  the  subject  which  may  exist  is  suspended  in  it-s  operation. 
As  soon  as  a  national  bankruptcy  act  goes  into  effect,  state  in- 
solvency laws  are  suspended,  and  become  inoperative,  at  least 
so  far  as  they  conflict  with  the  act  of  Congress  upon  the  sub- 
ject, and  so  far  as  they  embrace  the  same  subject  matter  as 
is  embraced  in  the  act  of  Congress:  Sturges  v.  Crowninshield, 
4  Wheat.  122;  Ogden  v.  Saunders,  12  TMieat.  213;  In  re  Klein, 
1  How.  277;  Tua  v.  Carriere,  117  TJ.  S.  201;  Chamberlain  v. 
Perkins,  51  N.  H.  336;  In  re  Damon,  70  Me.  153. 

11*  In  Tua  V.  Carriere,  117  U.  S.  201,  it  was  said  by  the 
supreme  court  of  the  United  States  that  if  the  insolvent  law 
of  Louisiana,  there  under  consideration,  had  been  enacted  be- 
fore the  passage  of  the  bankrupt  act,  it  would  have  been  valid, 
and  that  the  effect  of  the  bankrupt  act  would  have  been  to  sus- 
pend it  only  while  the  bankrupt  act  remained  in  force,  and, 
on  the  repeal  of  the  latter  act,  the  insolvent  law  would  have  re- 
vived. A  national  bankruptcy  law,  so  long  as  it  is  in  existence, 
suspends  all  state  laws  on  the  same  subject.  Tlie  doctrine  is 
thus  stated  by  Black  in  his  recent  work  on  Bankruptcy,  on  page 
271:  "The  passage  of  a  national  bankruptcy  law  by  Congress 
renders  it  supreme.  The  state  laws  in  force  must  yield  to  it 
and  can  no  longer  operate  upon  persons  or  cases  within  the 
purview  of  the  federal  statute.  The  latter  does  not,  indeed, 
repeal  or  destroy  the  state  laws  on  the  same  subject,  but  it 
suspends  their  operation.  If  the  state  law  and  the  federal  act 
operate  upon  the  same  subject  matter,  upon  the  same  property, 
upon  the  same  rights,  and  upon  the  same  persons,  creditors  as 
well  as  debtors,  or  may  so  operate,  they  cannot  go  together  with- 
out direct  and  positive  collision,  and,  in  such  case,  the  federal 
enactment  suspends  or  supersedes  the  state  law."  The  weight 
of  authority  is  in  favor  of  the  doctrine  as  thus  announced,  al- 
though there  are  some  cases  which  hold  that  the  state  insol- 
vency law  only  becomes  suspended  as  to  a  particular  debtor 
when  the  bankrupt  court  adjudges  such  debtor  a  bankrupt  and 
seeks  to  distribute  his  estate  among  his  creditors.  The  case 
upon  both  sides  of  the  question  may  be  seen  by  reference  to  the 
text-books  upon  the  subject  of  bankruptcy:  Bump  on  Bank- 
ruptcy, 11th  ed.,  96-103:  Collier  on  Bankruptcy,  427-443. 

It  is  unnecessary  to  discuss  the  provisions  of  former  bank- 
ruptcy laws  for  the  purpose  of  drawing  a  distinction  between 
their  phraseology,  and  tliat  of  the  national  bankruptcy  law  of 
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1898.  It  is  sufficient  to  consider  a  few  of  the  provisions  of  the 
latter  act. 

^^®  The  last  provision  of  the  bankruptcy  law  of  1898  is  as 
follows:  "Proceedings  commenced  under  state  insolvency  laws 
before  the  passage  of  this  act  shall  not  be  affected  by  it": 
Brandenburg  on  Bankruptc}',  547.  This  provision,  under  the 
familiar  rule  of  statutory  construction  that  the  expression  of 
one  thing  is  the  exclusion  of  the  opposite,  means  that  no  pro- 
ceedings under  state  insolvent  laws  shall  be  commenced  after 
the  passage  of  the  act  of  1898.  llie  plain  implication  is,  that 
proceedings  commenced  under  state  insolvency  laws  after  the 
passage  of  the  act  of  1898  are  unauthorized.  The  last  provision 
of  the  act  of  1898  was  tbus  construed  by  the  supreme  court  of 
]Massachusetts  in  the  recent  case  of  Parmenter  Mfg.  Co.  v.  Ham- 
ilton, 172  Mass.  178,  70  Am.  St.  Rep.  258,  and  it  was  there 
held  that  the  bankruptcy  act  of  1898  so  far  superseded  the  in- 
solvency laws  of  the  state  from  the  time  of  its  passage  as  to  de- 
prive the  state  courts  of  jurisdiction  to  entertain  petitions  for 
the  commencement  of  insolvency  proceedings  filed  after  said 
date. 

In  the  provision  of  the  act  of  July  1,  1898,  next  preceding 
the  provision  above  quoted,  are  the  following  words:  "This  act 
shall  go  into  full  force  and  effect  upon  its  passage":  Branden- 
burg on  Bankruptcy,  547.  The  evident  meaning  is,  that  the 
riglits  of  persons  coming  ^vithin  the  terms  of  the  act  are  to 
be  determined  by  the  act  from  the  time  of  its  passage.  The 
various  provisions  of  the  act,  affecting  the  rights  and  conduct 
of  creditors  and  debtors,  supersede  all  conflicting  provisions 
in  the  state  insolvency  laws.  It  is  true  that  the  right  to  file 
a  petition  for  voluntary  bankruptcy  is  postponed  one  month, 
and  the  right  to  file  a  petition  for  involuntary  bankruptcy  is 
postponed  four  months:  Brandenburg  on  Bankruptcy,  547.  But, 
"whenever  the  proceedings  [under  the  act]  are  commenced,  the 
conduct  of  the  parties  after  the  passage  of  the  act  is  to  be 
tested  by  its  requirements":  Parmenter  Mfg.  Co.  v.  Hamilton, 
172  Mass.  178,  70  Am.  St.  Bep.  258.  The  postponement  of  the 
filing  of  the  petitions — ^in  the  one  case  for  one  month,  and  in 
the  other  ^^*'  for  four  months — does  not  militate  against  the 
view  that  the  bankruptcy  law  was  operative  from  the  date  of 
its  passage,  and  from  and  after  that  date  superseded  any  state 
insolvency  law:  In  re  Eouse,  91  Fed.  Eep.  96;  In  re  Bruss-Ritter 
Co.,  90  Fed.  Eep.  651. 
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In  the  case  at  bar,  the  assignment  proceedings  in  the  county 
court  were  not  begun  until  July  16,  1898,  after  the  bankruptcy 
law  went  into  effect.  When,  therefore,  the  proceedings  in  the 
county  court  were  begun,  the  operation  of  the  assignment  law 
had  been  suspended,  and  the  county  court  had  no  jurisdiction 
to  euter  the  order  requiring  the  appellees  to  give  up  the  prop- 
erty levied  upon  to  the  assignee.  In  the  absence  of  a  bank- 
ruptcy law,  the  county  court  undoubtedly  had  jurisdiction  to 
try  the  right  to  the  property  levied  upon  as  between  the  ap- 
pellees and  the  assignee:  Wilson  v.  Aaron,  132  111.  238.  Such 
jurisdiction  is  merely  ancillary  to  the  special  jurisdiction  to 
administer  insolvent  estates,  as  conferred  upon  the  county  court 
by  the  assignment  law. 

The  assignment  act  of  Illinois  has  been  held  to  be  a  general 
insolvent  law,  and  it  was  so  intended  by  the  legislature:  Han- 
chett  V.  Waterbury,  115  111.  220;  Farwell  v.  Cohen,  138  111.  216. 
It  thus  being  a  state  insolvency  law,  the  proceedings  commenced 
under  it  after  the  passage  of  the  bankruptcy  law  of  July  1, 
1898,  were  unauthorized,  its  operation  having  been  suspended 
by  the  bankruptcy  law. 

It  is  true  that  an  insolvent  law  is  a  law  for  the  relief  of 
creditors  by  an  equal  distribution  among  them  of  the  assets 
of  the  debtor,  and  does  not  necessarily  involve  the  discharge  of 
the  debtor  while  a  bankrupt  law  secures  the  relief  of  the  in- 
solvent debtor  by  his  discharge.  The  object  of  a  bankrupt  law, 
however,  is  not  merely  to  discharge  the  debtor,  but  its  object, 
prior  to  such  discharge,  is  to  secure  an  equal  distribution  of 
the  property  of  the  bankrupt  debtor  among  his  creditors:  Boese 
V.  King,  108  U.  S.  379;  Mayer  v.  Hellman,  91  U.  S.  496;  Bu- 
chanan V.  Smith,  *^''  16  Wall.  277.  So,  also,  the  main  object 
of  the  Illinois  voluntary  assignment  act  is  to  secure  equality 
of  right  among  the  creditors  of  a  debtor,  who  makes  a  voluntary 
assignment  of  his  property:  White  v.  Cotzhausen,  129  U.  S.  329. 
Inasmuch,  therefore,  as  the  bankruptcy  act  of  1898,  and  the  Ill- 
inois voluntary  assignment  act  both  operate  upon  the  same 
subject  matter,  to  wit.  the  assets  of  the  bankrupt,  and  upon  the 
same  persons,  to  wit,  the  bankrupt  and  his  creditors,  and  in 
the  same  way,  or  upon  the  same  rights,  to  wit,  the  pro  rata  dis- 
tribution of  said  assets  among  said  creditors,  they  cannot  be  in 
force  together  without  direct  and  positive  collision.  It  neces- 
sarily follows  that  the  federal  act  suspends  or  supersedes  the 
state  law:  In  re  Curtis,  91  Fed.  Rep.  737. 
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In  addition  to  wliat  has  been  said,  section  3  of  the  act  of 
July  1,  1898,  says  that  making  "a  general  assignment  for  the 
benefit  of  his  creditors"  by  any  person  is  an  act  of  bankruptcy: 
Brandenburg  on  Bankruptcy,  520.  The  consequence  of  such  an 
assignment,  if  allowed  to  stand,  would  be  to  withdraw  the  es- 
tate from  the  administration  of  the  court  of  bankruptcy,  and 
so  defeat  the  operation  of  the  bankrupt  law:  Black  on  Bank- 
ruptcy, 20.  The  fact  that  the  making  of  a  general  assignment 
under  the  stat«  law  for  the  benefit  of  creditors  is  made  an  act 
of  bankruptcy  is  of  itself  sufficient  to  authorize  the  federal 
court,  under  the  act,  to  take  the  same  property  at  the  instance 
of  the  same  creditors  and  distribute  it  among  the  same  creditors 
in  the  same  proportion.  Ordinarily,  this  could  not  be  done 
under  the  general  doctrine  that,  where  one  court  gets  juris- 
diction of  the  subject  matter  and  of  the  person,  it  will  retain 
such  jurisdiction  until  the  final  determination  of  the  contro- 
versy and  cannot  be  disturbed  in  the  exercise  thereof  by  any 
court  of  co-ordinate  jurisdiction.  If,  upon  making  a  general 
assignment  under  the  state  law  for  the  benefit  of  his  creditors, 
the  debtor  commits  an  act  of  bankruptcy,  and  a  federal  court 
of  bankruptcy  can  seize  the  property  ^^'"^  so  assigned,  then  the 
state  court,  acting  under  the  state  law,  has  not  such  jurisdic- 
tion as  authorizes  it  to  proceed  in  the  manner  contended  for 
in  this  case.  It  is  manifest  that  Congress  intended  that  all 
laws  clothing  the  state  courts  with  a  special  jurisdiction  in  in- 
solvency matters  should  be  superseded  by  the  bankruptcy  law. 

The  constitution  of  the  United  States  specifies  uniformity 
as  the  special  characteristic  of  bankrupt  laws  to  be  passed  by 
Congress.  If  state  laws  are  to  remain  operative,  and  state  courts 
are  to  exercise  jurisdiction  in  the  distribution  of  insolvent  as- 
sets, then  there  is  no  uniformity  in  the  law  governing  the  sub- 
ject, as  the  insolvent  law  of  each  state  differs  more  or  less  from 
that  of  every  other  state.  The  continued  exercise  of  jurisdic- 
tion by  the  state  courts  in  such  cases  would  be  an  infringement 
of  the  constitutional  requirement  as  to  uniformity.  It  is  well 
said  by  the  appellate  court  in  their  decision  of  this  case:  "If, 
however,  upon  the  enactment  of  a  bankruptcy  law,  the  judicial 
distribution  among  creditors  of  the  pro]ierty  of  insolvent  debtors 
who  desire  their  property  distributed  to  their  creditors,  and  of 
insolvent  debtors  who  have  been  guilty  of  an  act  of  bankruptcy, 
is  committed  exclusively  to  the  courts  of  bankruptcy  appointed 
by  snob  law.  then  we  have  a  uniform  system  by  which  STich  dis- 
tribution may  be  elTected  tliroui^h  the  medium  of  courts." 
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We  are  of  the  opinion  that  the  county  court  erred  in  enter- 
ing the  order  against  appellees  for  the  restoration  of  the  prop- 
erty levied  upon  to  the  appellant,  and  that  said  court  had  no 
jurisdiction  in  the  insolvent  proceeding  instituted  before  it  un- 
der the  assignment  act,  by  reason  of  the  fact  that  the  opera- 
tion of  that  act  had  been  suspended  after  July  1,  1898,  by  the 
passage  on  that  date  of  the  national  bankruptcy  law. 

The  judgment  of  the  appellate  court  is  affirmed. 


BANKRUPTCY— FEDERAL  STATUTE.— The  United  States 
bankruptcy  law  of  1898  supersedes  all  state  laws  in  regard  to  in- 
solvency from  the  date  of  the  passage  of  the  statute.  Hence,  In- 
solvency proceedings  commenced  in  the  state  courts  after  the  pas- 
sage of  that  law  are  unauthorized;  Parmenter  Mfg.  Co.  v.  Hamil- 
ton, 172  Mass.  178,  70  Am.  St  Rep.  258. 


Akees  V.  Clark. 

(184  Illinois,  136  ] 

WILLS-LAWS  OF  DESCENT.— A  DEVISE  giving  precisely 
the  same  estate  and  interest  in  property  as  the  devisee  would  take 
by  descent  if  the  devise  had  not  been  made  is  void,  for  the  reason 
that  a  title  by  descent  is  regarded  as  a  better  title  than  by  devise 
«r  purchase. 

DEEDS— LIFE  ESTATE— REMAINDERS— REVERSIONS.— 
A  deed  granting  a  life  estate  and  containing  the  words  "and  at  her 
death  to  revert  back  to  my  heirs,"  is  the  grant  of  a  life  estate  only, 
and  no  remainder  being  created,  the  fee  remains  vested  absolutely 
in  the  grantor,  and  upon  the  death  of  the  life  tenant,  the  property 
reverts  to  the  grantor  or  his  heirs.  The  grantor  being  a  reversioner 
in  point  of  time  can  dispose  of  the  fee  absolutely  by  will  or  by  deed. 

Neal  &  Wiley,  for  the  appellant. 

John  McNutt,  Jr.,  and  James  W.  &  Edward  C.  Craig,  for 
the  appellee,  Eliza  Jane  Snapp. 

X3«  PHILLIPS,  J.  On  the  eleventh  day  of  October,  1S92, 
W^illiam  Clark  conveyed  the  west  half  of  the  northeast  quarter 
of  section  33,  to^-nship  12  north,  range  7  east,  of  the  third  prin- 
cipal meridian,  to  Mary  J.  Clark.  The  deed  contains  the  fol- 
lowing language:  "William  Clark  conveys  and  warrants  to  Mary 
J.  Clark  during  her  natural  life  and  at  her  death  to  revert 
Sback  to  my  heirs."  Clark  died  December  20,  1897,  leaving 
him  surviving  Mary  J,   Clark,  the  grantee  in  that  deed,  his 
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widow,  and  certain  children  and  grandchildren,  as  his  only  heirs 
at  law.  On  the  twenty-ninth  day  of  November,  1897,  said  Clark 
executed  a  will,  by  which  he  devised  the  fee  in  the  premises  in 
the  deed  described  to  his  daughter,  Eliza  Jane  Snapp,  subject 
to  the  life  ^^'^  estate  of  Mary  J.  Chirk,  which  will  was  duly 
probated.  The  will  contains  this  language:  "I  will  and  devise 
to  my  beloved  daughter,  Eliza  Jane  Snapp,  wife  of  Jonathan 
Snapp,  the  farm  on  which  I  now  reside  at  the  death  of  my 
beloved  vrde,  Mary,  in  accordance  with  the  deed  above  men- 
tioned, to  her  and  her  heirs  forever."  Certain  of  the  children 
uf  Clark  filed  a  bill  for  partition,  making  certain  grandchildren 
and  Eliza  J.  Snapp  defendants.  The  latter  answered,  setting 
up  the  execution  of  the  deed  with  the  clause  as  stated,  and 
averring  the  execution  of  the  will,  duly  probated,  etc.  The  evi- 
dence was  in  accordance  with  the  answer,  and  on  hearing  a 
decree  was  entered  dismissing  the  bill  for  want  of  equity.  The 
complainants  prosecute  an  appeal  to  this  court,  and  assign  as 
errors  the  failure  to  render  a  decree  for  partition  and  the  dis- 
missal of  complainants'  bill. 

It  is  stated  by  "Washburn  in  his  work  on  Eeal  Property,  volume 
2,  page  242:  "It  is  accepted  as  one  of  the  dogmas  of  the  com- 
mon law  that  if  one  makes  a  limitation  to  another  for  life,  with 
a  remainder  over,  either  mediately  or  immediately,  to  his  heirs 
or  the  heirs  of  his  body,  the  heirs  do  not  take  remainders  at 
all,  but  the  word  'heirs'  is  regarded  as  defining  or  limiting  the 
estate  which  the  first  taker  has,  and  Ms  heirs  take  by  descent, 
and  not  by  purchase.  So  if  a  man  by  his  will  gives  an  estate  to 
his  devisee  for  life,  with  a  remainder  over  to  his  own  heirs,  they 
do  not,  at  common  law,  take  as  remaindermen  by  the  will,  but 
by  descent  as  reversioners  and  heirs,  that  being  regarded  as  the 
better  title.  The  statutes  in  several  states  have  changed  the 
rule  in  Shelley's  case,  so  that  in  similar  cases  the  heirs  now  take 
as  remaindermen.  But  such  a  remainder  is  contingent  during 
the  life  of  the  first  taker." 

A  devise  giving  precisely  the  same  estate  and  interest  in 
property  as  the  devisee  would  take  by  descent  if  the  devise 
had  not  been  made  is  void,  for  the  reason  that  a  title  by  descent 
is  regarded  as  a  worthier  or  better  title  ^^^  than  by  devise  or 
purchase:  Kellett  v.  Shepard,  139  111.  433.  The  grant  in  this 
case,  by  this  deed,  was  a  life  estate  to  Mary  J.  Clark.  The 
grantor  could  have  no  heirs  until  after  his  death  and,  by 
the  insertion  of  the  words  "and  at  her  death  to  revert 
back  to  my  heirs,"  the  conveyance  with  reference  to  the  inter- 
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est  remaining  after  the  life  estate  ended  would  necessarily  re- 
vert to  the  grantor,  or  by  descent  the  reversion  would  pass  to 
his  heirs.  This  would  result  in  exactly  the  same  way  if  the 
words  "and  at  her  death  to  revert  back  to  my  heirs"  were  omit- 
ted from  the  deed.  It  was  not  a  grant  of  a  life  estate  to  Mary 
J.  Clark  and  remainder  to  any  person,  and,  it  being  the  case 
that  whilst  living  he  could  have  no  heirs,  the  fee  remained 
vested  absolutely  in  the  grantor,  with  a  life  estate  carved  there- 
out in  favor  of  the  grantee  named  in  the  deed. 

Without,  however,  rejecting  any  word  in  the  conveyance,  by 
the  terms  of  the  deed  the  heirs  would  take  as  reversioners  and 
not  as  remaindermen.  It  is  said  in  Washburn  on  Real  Property, 
page  395:  "At  common  law,  if  a  man  seised  of  an  estate  limited 
it  to  one  for  life,  remainder  to  his  own  right  heirs,  they  would 
take  not  as  remaindermen,  but  as  reversioners;  and  it  would 
be,  moreover,  competent  for  him,  as  being  himself  the  rever- 
sioner, after  making  such  a  limitation,  to  grant  away  the  rever- 
sion." The  same  principle  was  announced  in  Hobbie  v.  Ogden, 
178  111.  ?57,  where  it  was  held  that  a  trust  deed  made  to 
carry  out  a  divorce  decree  by  carving  out  an  equitable  life  es- 
tate for  the  use  of  the  grantor's  divorced  wife,  which  provided 
that  upon  the  termination  of  the  life  estate  the  trustee  should 
reconvey  to  the  grantor  "or  his  heirs,"  does  not  create  a  re- 
mainder in  anyone,  but  merely  stipulates  for  a  reconveyance  of 
the  title,  which  equitably  remained  in  the  grantor  subject  to 
the  trust,  and  that  the  grantor's  devisee  might  enforce  the 
reconveyance  in  equity.  By  the  deed  in  this  case  no  vested  in- 
terest passed  to  anyone  but  Mary  J.  Clark.  The  remainder, 
after  the  expiration  ^^®  of  her  life  estate,  under  the  law  as  well 
as  under  the  deed,  reverted  to  the  grantor  or  his  heirs.  He  be- 
ing a  reversioner  first  in  order  of  time,  might  dispose  of  the 
fee  absolutely  by  will  or  by  deed.  The  devise  to  Eliza  Jane 
Snapp  passed  the  entire  estate  in  reversion. 

It  was  not  error  to  dismiss  complainants'  bill.  The  decree  of 
the  circuit  court  of  Coles  county  is  affirmed. 


Effect  of  Wills  Devising-  or  Bequeathing  to  an  Heir  What  He,  In  the 
Absence  of  Such  Will,  is  Entitled  to  under  the  Law  of  Succession. 

The  question  is  stated  broadly  to  cover  both  a  devise  of  real 
property  and  a  bequest  of  personal  property.  The  statement  In  the 
principal  case  is  limited  to  a  devise  of  real  property,  and  the  prop- 
erty there  concerned  was  real  esmte  alone.  The  rule  has  bt^iu  the 
subject  of  scant  judicial  construction  in  this  country,  so  much  so 
that  its  existence  would  seem  to  be  a  quesUou  of  some  doubt.     In 
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England  the  rule  has  been  abolished  by  statute.  We  are  forced  to 
go  back  to  early  English  cases  to  find  the  reasons  for  the  rule,  and 
from  these  reasons  to  ascertain,  if  possible,  what  application  the 
rule  has  to  our  modern  law.  The  American  authorities  make  little 
attempt  to  state  the  reason  for  the  rule,  or  even  the  extent  of  its 
application,  being  content  with  a  bare  statement  of  what  the  rule 
is  suppoi^ed  to  be. 

The  rule  has  sometimes  been  stated  thus,  that  to  give  a  thing  by 
will  to  a  person  to  whom  the  law  gives  it,  is  as  if  it  had  not  been 
given:  Bacon's  Abridgment.  Wills,  G;  Preston  v.  Holmes,  Style.  14S. 
Or  as'ain:  "\Miere  a  icsiaior  makes  the  same  disposition  of  his  es- 
tate as  the  law  would  have  done  If  he  had  been  silent,  the  will,  be- 
ing unnecessary,  is  void":  Biedler  v.  Biedler,  87  Va.  300.  Such 
statements  are  general,  and  it  Is  probably  such  general  wording 
that  has  caused  the  rule  to  be  stated  as  if  it  were  applicable  to 
every  gift  of  whatever  kind  of  property.  The  rule,  however,  as 
evidenced  from  its  origin  and  Its  reason,  should  be  stated  as  follows: 
"A  devise  to  the  heir  at  law  is  void  if  it  gives  precisely  the  same 
estate  that  the  heir  would  take  by  descent  if  the  particular  devise 
to  him  was  omitted  out  of  the  will":  4  Kent's  Commentaries,  506; 
2  Minor's  Inst.  1045;  Hainsworth  v.  Pretty,  Cro.  Eliz.  833,  919.  The 
test  of  the  rule  by  which  to  determine  its  applicability  to  any  par- 
ticular case  Is  to  strike  out  of  the  will  the  particular  devise 
to  the  heir,  aud  if  he  would  still  take  the  same  Interest  as 
the  will  gives  him,  the  devise  is  void,  and  the  heir  takes  the 
property  by  descent  and  not  by  purchase:  2  Minor's  Inst.  1045; 
4  Kent's  Commentaries,  507;  Bear's  Case,  1  Leon.  112.  It  is 
necessary,  however,  that  the  will  should  give  to  the  heir  exactly 
the  same  estate  as  he  would  take  by  descent,  otherwise  the  rule 
lias  no  application.  If  there  is  but  one  heir  at  law,  which  was  al- 
ways the  case  in  England  at  common  law  when  there  was  a  son,  a 
devise  of  the  real  property  would  give  to  the  heir  at  law  precisely 
the  same  estate,  both  in  quantity  and  in  quality,  as  he  would  take 
by  descent  in  the  absence  of  a  will.  Tbe  devise  would,  therefore, 
be  void,  and  the  heir  at  law  would  take  the  property  by  descent  as 
an  heir  and  not  by  purchase  as  a  devisee:  Biedler  v.  Biedler,  87  Va. 
300;  2  Minor's  Inst.  1045.  If  there  was  more  than  one  heir,  how- 
ever, a  devise  to  them  would  not,  at  common  law,  give  them  the 
same  estate  in  quality  as  they  would  take  by  descent,  and  the  de- 
vise in  consequence  would  be  valid.  Under  such  a  will,  several 
cohi-irs  would  take  the  same  estate  in  quantity  as  they  would  take 
by  descent,  but  its  quality  was  different.  As  heirs  they  would  take 
by  descent  as  coparceners,  while  under  the  will  they  would  take 
tlie  devise  as  joint  tenants  or  as  tenants  in  common,  or,  if  there  was 
8  separate  devise  to  one  of  the  coheirs,  he  would  take  it  in  severalty. 
In  any  event,  at  common  law,  if  there  were  coheirs,  a  devise  would 
always  give  a  different  estate  in  quality,  aud  would  therefore  be 
vali'l.  for  coheirs  must  take  as  coparceners  by  descent  and  an  es- 
tate iu  coparcenary  could  be  created   in   no  oilier  way:   jjee   Bear's 
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Case,  1  Leon.  112;  Anonymous,  Cro.  Ellz.  4S1;  Reading  v.  Royston, 
1  Salk.  242;  Swalne  v.  Burton,  IB  Ves.  365;  Bledler  v.  Bledler,  87 
Va.  300;  2  Minor's  Inst.  1045. 

In  the  United  States  the  doctrine  of  primogeniture  has  never  pre- 
yailed,  so  that  If  there  was  more  than  one  child,  all  would  share  In 
the  distriliution  of  the  estate  of  their  father.  If  perchance  there 
was  but  one  child,  a  will  devising  the  real  property  to  such  child 
would  give  him  precisely  the  same  estate  as  he  would  take  by  de- 
scent, and  the  devise  would,  in  consequence,  be  void.  On  the  other 
hand,  if  there  was  more  than  one  child  to  Inherit  the  property,  the 
qi^estion  migrht  be  different.  If  these  children  would  take  the 
property  by  descent  as  coparceners,  then  a  will  would  undoubtedly 
give  them  a  different  estate  In  quality,  and  the  devise  in  the  will 
must  be  good.  So  that  at  the  present  day,  In  those  states  where 
estates  by  descent  are  held  by  the  heirs  as  coparceners,  a  devise 
to  heirs  of  the  same  quantity  of  real  property  as  they  would  take 
by  descent  should  be  good,  since  it  gives  an  estate  of  a  different 
quality  than  that  which  they  would  take  by  descent.  An  estate  by 
descent  would  be  held  as  coparceners,  while  the  same  quantity  of 
estate  devised  would  be  held  either  as  Joint  tenants  or  as  tenants 
in  common.  Estates  in  coparcenary  exist,  we  believe,  in  Arkansas, 
Colorado,  Delaware,  Florida,  Kentucky,  Missouri,  Ohio,  Virginia, 
West  Virginia,  and  Wyoming,  and  perhaps  in  some  few  other  states. 
In  these  states  a  devise  to  coheirs  of  the  same  quantity  of  estate 
as  they  would  take  by  descent  should  be  a  valid  devise,  since  they 
would  take  it  as  joint  tenants  or  tenants  In  common,  while  by  de- 
scent the  same  property  would  be  acquired  by  them  as  coparceners. 
Aside  from  Bledler  v.  Biedler,  87  Va.  300,  we  are  not  aware  that 
the  question  has  been  treated  in  any  of  these  states,  but  there 
seems  to  be  no  reason  for  believing  that  a  contrary  doctrine  would 
be  announced.  In  many  of  the  states,  estates  in  coparcenary  are 
unknown.  This  is  true  in  Alabama,  California,  Georgia,  Indiana, 
New  Hampshire,  New  Jersey,  New  York,  Oregon,  Pennsylvania, 
Rhode  Island,  and  South  Carolina,  and  perhaps  elsewhere.  In  such 
states  It  is  very  probable  that  an  ordinary  devise  to  heirs  of  real 
property  would  give  the  same  estate  both  in  quantity  and  in  quality 
as  they  would  take  by  descent,  and  the  devise  would,  in  conse- 
quence, be  void,  because  unnecessary.  The  heirs  must,  however,  take 
precisely  the  same  estate  by  will  as  by  descent  in  order  to  invali- 
date the  devise.  Hence,  If  the  devise  gives  an  estate  in  severalty 
to  each  heir,  though  the  quantity  of  the  estate  may  be  the  same. 
the  devise  should  prevail,  since  by  descent  the  heirs  would  take  as 
joint  tenants  or  tenants  in  common. 

A  devise  to  trustees  to  manage  and  control  the  estate  and  sub- 
sequently to  divide  it  among  the  heirs  would  seem  to  give  a  differ- 
ent estate  than  that  which  the  heirs  would  take  by  descent  The 
descent  is  broken  by  such  a  devise,  and  the  heirs  take  by  purchase 
the  estate  which  is  subsequently  conveyed  to  them  by  the  trustees: 
Swaine  v.  Burton,  15  Ves.  3G5.    The  fact  that  lands  devised  to  the 
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heir  are  charged  with  debts  does  not  make  the  estate  devised  dif- 
ferent from  that  which  he  would  talce  by  descent,  and  the  heir 
talies  by  descent,  the  devise  being  void:  Clerlt  v.  Smith,  1  Salk.  241; 
Allam  V.  Heber,  Strange,  1270;  Hurst  v.  Earl  of  Wiuclielsea,  1  W. 
Black.  187;  4  Kent's  Commentaries,  507.  The  same  is  true  where 
the  devise  to  the  heir  is  upon  a  condition,  as,  for  example,  where 
lands  are  devised  to  the  heir,  and  in  case  he  should  not  attain  the 
age  of  twenty-one,  then  to  some  one  else.  The  descent  is  not 
broken  and  the  quantity  and  quality  of  the  estate  are  the  same:  Doe 
v.  Timins,  1  Barn.  &  Aid.  530;  Ilainsworth  v.  Pretty,  Cro.  Eliz.  833, 
919;  Manbridge  v.  Plumracr,  2  Mylne  &  K.  93.  In  this  last  case 
the  court  said:  "It  has  always  been  the  establislied  doctrine  that 
a  charge  upon  an  estate  devised  to  the  heir  does  not  break  the  de- 
gceiiT;  how,  then,  will  a  condition  operate?  The  charge  partially 
affects  the  devise,  the  condition  wholly  affects  it;  and  it  being  de- 
termined that  a  charge,  which  carries  off  a  part,  does  not  break  the 
descent,  neither  does  a  condition,  which  in  a  particular  event  would 
carry  off  ihe  whole,  break  the  descent." 

Thf  rule  that  a  devise  to  an  heir  of  the  same  estate  he  would 
take  by  descent  is  void,  and  that  the  heir  takes  by  descent  not- 
withstanding the  devise,  prevails,  In  England,  in  the  case  of  copy- 
hold estates  as  well  as  in  freehold  estates:  Smith  v.  Triggs,  Strange, 
4S7.  It  seems  to  be  a  matter  of  some  doubt  whether  the  doctrine 
extends  to  testamentary  appointments.  An  appointment  by  will 
under  a  settlement  usually  operates  as  a  common  devise.  If  tlie 
person  who  executes  the  power  of  appointment  is  also  the  owner  in 
fee  of  the  lands  sought  to  be  conveyed  by  the  power  of  appoint- 
ment, then  the  doctrine  would  seem  to  apply,  since  in  such  case  it 
is  nothing  more  than  an  ordinary  devise  to  an  heir  of  that  which 
he  would  take  by  descent  in  any  event:  See  Hurst  v.  Earl  of  Win- 
chc'lsoa,  1  W.  Black.  187;  Langley  v.  Sneyd,  7  J.  B.  Moore,  165.  If, 
on  the  other  hand,  the  person  who  executes  the  power  of  app'iiut- 
meut  is  not  the  owner  in  fee  of  the  lands  conveyed  by  the  power, 
it  is  difficult  to  see  how  the  heir  could  take  by  descent,  and  it 
vTuiid  sei'm  that  he  must  take  under  the  power,  if  at  all.  As  was 
pointed  out  in  the  note  to  Hurst  v.  Earl  of  Winchelsea,  1  W.  Black. 
IS":  "Upon  what  solid  principle  a  man  can  be  held  to  take  that  by 
descent  which  never  vested,  or  had  a  chance  of  vesting  in  his  an- 
cestor, it  Is  not  easy  to  conceive.  Will  anyone  Sfiy  that  anything 
can  descend  to  the  heir  that  did  not  vest  in  the  ancestor?"  This  ie 
Certainly  sound,  and  the  cases  do  not  attempt  to  apply  the  doc- 
trine wliere  the  ancestor,  who  is  executing  the  power  of  appoint- 
ment, is  not  also  the  owner  in  fee  of  the  lands  conveyed:  See  the 
remark  of  Justice  I'ark  in  Langley  v.  Sneyd,  7  J.  B.  Moore,  183. 

Is  the  doctrine,  tluit  a  devise  to  an  heir  of  precisely  the  same 
estaie  that  lie  wuulil  take  by  descent  is  void,  applicable  to  bequests 
of  personal  property?  From  the  reason  and  the  history  of  the 
rule  it  Avould  seem  that  it  was  not  applicable  to  bequests  of  p^r- 
soi:;:l  ;);'i >';H_Tty.  I'lu-  t)r;!j;inal  reasons  for  the  rule  seem  to  have 
been  base.l,  first,  upon  the  old  feudal  tenure;  and  second,  upon  the 


158  Akebs  v.  Clark.  [Illinois, 

rights  of  creditors.  A  confusion  of  titles  by  descent  and  titles  by 
purchase,  "in  feudal  times,  would  have  affected  the  tenure  of 
lands,"  says  Mr.  Minor,  "and  at  a  later  period  would  have  im- 
paired the  interests  of  creditors,  certain  of  whom  could  charge 
with  their  debts  lands  descended,  but  not  lands  devised":  2  Minor's 
Inst  1U45;  Biedler  v.  Biedler,  87  Va.  300.  Under  the  system  of 
lioldlng  lands  in  feudal  times  the  overlord  possessed  certain  rights 
and  interests  which  would  be  materially  impaired  if  his  tenant 
were  permitted  to  devise  to  his  heir  the  estate  which,  in  the  ab- 
sence of  the  devise,  he  would  take  by  descent.  To  preserve  these 
rights  and  to  prevent  a  confusion  in  titles  seems  to  have  been  one 
substantial  reason  for  adopting  the  rule  under  discussion:  See 
Bacon's  Abridgment,  tit  "Remainder,"  B,  2;  Biederman  v.  Sey- 
mour, 3  Beav.  368.  The  second  reason  was  adopted  in  the  interest 
of  creditors,  whose  rights  would  be  impaired  if  the  lands  were  de- 
vised to  the  heir  instead  of  descending  to  him  as  they  otherwise 
would.  It  was  both  to  the  interest  of  creditors  and  convenient  that 
the  property  should  be  assets  In  the  hands  of  the  heir:  Chaplin  v. 
Leroux,  5  Maule  &  S.  14;  Biederman  v.  Seymour,  3  Beav.  368. 
Another  reason  assigned  for  the  rule  is  that  the  title  by  descent 
is,  in  the  estimation  of  the  law,  a  worthier  title  than  one  by  pur- 
chase, and  therefore  the  heir  will  take  by  descent  in  preference 
to  taking  by  purchase  under  the  will:  Whitney  v.  Whitney,  14  Mass. 
88;  Parsons  v.  Winslow,  6  Mass.  169,  4  Am.  Dec.  107;  Ellis  v.  Page, 
7  Gush.  161;  Kellett  v.  Shepard,  139  111.  433. 

None  of  the  reasons  heretofore  given  for  the  rule  has  any  appli- 
cation to  personal  property.  Such  property  was  never  held  in 
feudal  tenure,  and  the  reasons  springing  from  such  a  system  of 
lidding  property  could  have  no  possible  relation  to  personal  prop- 
erty. Again,  personal  property  has  always  been  subject  to  the 
payment  of  the  debts  of  a  decedent,  so  that  no  reason,  such  as  was 
found  necessary  in  the  case  of  realty,  was  required  in  order  to  pro- 
tect the  rights  and  interests  of  creditors  in  the  personalty  of  a  de- 
ceased ancestor.  The  rule,  as  it  is  found  in  the  English  cases  here- 
tofore cited,  is  repeatedly  stated  as  applying  to  a  "devise"  to  the 
"lieir  at  law"  of  property  which  he  would  otherwise  take  by  "de- 
scent." All  of  these  terms  signify  real  property— never  personalty. 
A  devise  relates  to  real  property,  a  bequest  to  personal  property. 
The  heir  at  law  refers  solely  to  the  person  to  whom  the  real  prop- 
erty descends.  Title  by  descent  means  the  title  by  which  one  per- 
son, upon  the  death  of  another,  acquires  the  real  estate  of  the  latter 
as  his  heir  at  law.  The  entire  terminology  which  has  from  the 
beginning  been  used  to  define  and  explain  the  doctrine  is  coulintd 
to  words  associated  with  the  law  of  real  property.  Personal  prop- 
erty was  never  acquired  by  descent,  so  that  such  a  title  being  a 
worthier  title  would  have  little  meaning  as  applied  to  personalty. 
The  only  reason  suggested  which  would  liave  any  connection  with 
personal  property  is  the  principle  that  a  man  shall  not  have  by  gift 
that  wliich  is  his  own  without  gift.  This  would  cover  any  and  all 
kinds  of  property,  but  in  the  case  in  wtiich  this  reason  is  suggested. 
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the  point  was  not  raised,  since  iiorsonal  property  was  not  concerned: 
Bioderman  v.  Seymour,  3  Boav.  3GS.  Certainly,  the  rule  in  its  orii^in 
and  its  reason  lias  no  rel'ereucc  to  personal  property,  and  it  seems 
never  to  have  been  applied  to  tliat  class  of  property  in  England.  In 
the  only  case  we  have  noticed  in  which  a  personal  estate  was  con- 
cerned— Swaine  v.  Burton,  15  Ves.  3G.J— where  a  leasehold  interest  in 
land  was  given  by  will  along  wltli  real  property,  the  court,  in  holding 
tliat  the  leaseliold  interest  was  not  talven  by  descent  but  by  purchase 
under  the  will, dismissed  tliis  question  with  the  simple  s-tatement  that 
"there  can  be  no  doubt  that  the  leasehold  estate  in  e<iuity  would 
be  talien  by  them  [the  devisees]  as  purcliasers."  There  seemed  to 
be  no  question  in  the  mind  of  the  court  as  to  this  class  of  property. 
The  difficulty  lay  with  reference  to  tlie  real  estate.  The  American 
authorities,  which  have  discussed  the  rule  but  slightly  and  analyzed 
It  imperfectly,  soem  to  have  drawn  no  distinction  between  real  and 
personal  property.  Farsons  v.  Winslow,  G  Mass.  169,  4  Am.  Dec.  107, 
seems  to  be  the  only  case  wliicli  has  directly  applied  the  doctrine  both 
to  a  devise  of  real  property  and  to  a  bequest  of  personal  property. 
Other  cases,  however,  take  no  notice  of  any  difference  between  the 
two  classes  of  property,  and  would  seemingly  apply  the  rule  to  both 
realty  and  personalty:  See  Kellett  v.  Shepard,  139  111.  433.  Ellis  v. 
Page.  7  Cu8h.  161,  seems  to  correctly  limit  the  doctrine  to  devises  of 
land  to  an  heir,  and  such  would  seem  to  be  the  effect  of  Biedler  v. 
Biedler,  87  Va.  300.  What  effect  those  statutes  have  which  declare 
that  both  real  and  personal  property  shall  be  succeeded  to  in  the 
same  manner  seems  never  to  have  been  passed  upon:  See  Cal.  Civ. 
Code,  sec.  13S4.  There  would  seem  to  be  no  reason  why  such  a 
statute  should  change  the  common-law  rule. 

We  have  stated  that  a  devise  such  as  we  have  been  considering 
is  void.  It  has  l>een  held  to  be  valid  for  one  purpose,  however,  or, 
more  properly  speaking,  the  heir  has  the  rights  of  a  devisee  in  one 
case.  Tliis  arises  where  property  is  devised  to  the  heir  and  to 
others,  and  it  becomes  necessary  to  take  some  of  the  property  of 
ilie  lieir  for  the  payment  of  debts.  The  creditors  have  a  right,  iu 
England,  to  resort  to  the  property  inherited  by  the  heir  before  they 
can  lay  any  claim  to  tlie  proiierty  given  to  otlier  devisees.  But  in 
such  a  case  the  lieir  Ims  the  same  rights  as  the  other  devisees  to  his 
sliare  of  tlie  estate,  and  he  is  entitled  to  contribution  from  ilie 
other  devisees,  to  the  extent  to  which  his  estate  may  be  exhausted 
by  debts.  The  burden  of  the  debts  is  borne  ratably  by  the  devisees, 
the  heir  being  treated,  for  this  purix>se,  as  one  of  the  devisees: 
l^iederman  v.  Seymour,  3  Beav.  368. 

In  conclusion,  there  would  seem  to  us  to  be  no  8ub.stantJal  reason 
for  the  existence  in  this  country  of  the  doctrine  we  have  been  dis- 
cussing. Tlie  original  reasons  for  its  existence  have  long  since 
passed  away,  iu  fact  never  existi-d  here,  and  the  more  recent 
reasons  seem  entitled  to  but  little  more  weight  To  what  extent 
the  doctrine  would  1  c  Iield  te  exist  in  the  various  states  if  the 
question  should  arise  is  purely  a  matter  ut  conjecture. 


160  HuNTEB  V.  Clarkb.  [Illinois 


Hunter  v.  Clarke, 

(184  ILLINOIS,  158.] 

APPBAI^FINDINGS-CONOLUSIVENBSS  OP.— A  finding 
by  a  court  as  to  existence  of  an  agency,  which  would  be  a  question 
for  the  Jury  upon  a  jury  trial,  is  binding  upon  a  court  of  appeals. 

NEGOTIABLE     INSTRUMENTS  —  NEGOTIABILITY.  —  A 

PROVISION  in  a  note  that  upon  a  certain  contingency  the  holder 
shall  have  the  option  to  declare  it  due  before  the  date  fixed  for  its 
maturity  does  not  destroy  its  negotiability. 

NEGOTIABLE  INSTRUMENTS  —  STIPULATIONS  IN 
MORTGAGE— EFFECT  ON  NOTE.— The  amount  to  be  paid  on  a 
note  is  not  rendered  uncertain  by  stipulations  in  a  mortgage,  given 
to  secure  It,  for  costs,  taxes,  assessments,  insurance,  and  attorneys' 
fees  in  case  of  foreclosure,  and  the  note  is  negotiable  notwith- 
standing such  provisions. 

James  M.  Graham  and  Beach  &  Hodnett,  for  the  appellant. 

Humphrey,  McAnulty  &  Allen,  for  the  appellee. 

«»  CAET^VETGHT,  C.  J.  Sarah  J.  C.  Clarke,  appellee, 
brought  this  suit  in  assumpsit  in  the  circuit  court  of  Sangamon 
county  against  John  B.  Hunter,  appellant,  upon  a  principal  note 
and  ^°®  two  interest  notes  given  for  semi-annual  interest  there- 
on.   The  principal  note  declared  on  is  as  follows: 

"$5,000.  Springfield,  111.,  Fehruary  20,  1889. 

"On  March  1,  1894,  after  date,  value  received,  for  money 
loaned,  I  promise  to  pay  to  the  order  of  Edward  T.  Oliver  five 
thousand  dollars,  with  interest  on  the  same  at  the  rate  of  eight 
per  cent  per  annum,  after  due,  until  paid,  according  to  the 
tenoT  of  a  certain  mortgage  deed,  bearing  even  date  herewith, 
given  by  John  B.  Hunter  and  wife  to  Edward  T.  Oliver.  Pay- 
able at  the  State  National  Bank,  with  exchange. 

"JOHN  B.  HUNTER." 

Plaintiff  also  set  out  the  mortgage  mentioned  in  said  princi- 
pal note,  which  secured  the  same  and  the  notes  given  for  in- 
terest up  to  its  maturity.  The  mortgage  provides  that  in  case 
of  the  neglect  or  refusal  to  pay  any  of  said  notes  when  due,  or 
in  case  of  waste  or  nonpayment  of  taxes  and  assessments,  or 
neglect  to  insure  or  keep  insured  the  buildings  on  the  mortgaged 
premises  for  the  benefit  of  the  mortgagee,  the  principal  note, 
with  all  accrued  interest  thereon,  should  become  due  and  pay- 
able at  the  option  of  the  legal  holder  thereof,  and  the  mortgage 
might  then  be  foreclosed.  Defendant  pleaded  the  general  is- 
sue and  payment,  and  to  the  latter  plea  there  was  a  replication 
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denying  payment.  A  jury  was  waived,  and  there  was  a  trial 
before  the  court,  resulting  in  a  finding  and  judgment  for  de- 
fendant. Plaintiff  appealed  to  the  appellate  court,  and  that 
court  reversed  the  judgment  of  the  circuit  court  and  rendered 
final  judgment  for  the  amount  due  by  the  terms  of  the  note^ 
incorporating  in  its  judgment  the  following  finding  of  facts r 
"We  find  that  at  the  time  the  appellant  purchased  the  instru- 
,inent  sued  on  the  snme  was  not  due;  that  no  part  of  the  prin- 
cipal had  ever  then  been  paid;  that  the  amount  of  three  thou- 
sand dollars  remitted  by  Caleb  K.  Lucas  to  Brinkerhoff  &  Oliver 
to  be  applied  on  the  note  was  never  in  fact  paid  to  the  holder 
of  the  note;  that  in  receiving  such  remittance  Brinkerhoff  & 
Oliver  were  the  agents  of  Lucas,  and  that  appellant,  at  the 
time  of  receiving  the  note,  ^*^^  had  no  notice  of  such  remit- 
tance. And  the  court  further  finds  that  there  is  now  due  ap- 
pellant upon  said  note  the  sum  of  three  thousand  nine  hundred 
and  forty-five  dollars." 

At  the  trial  it  was  not  disputed  that  the  plaintiff  purchased 
the  note  in  good  faith,  before  maturity,  for  its  face  value,  with 
accrued  interest,  without  notice  of  any  payment  or  defense,  as 
found  by  the  appellate  court.  The  next  finding,  that  no  part 
of  the  principal  had  been  paid  when  plaintiff  purchased  the 
note,  and  that  Brinkerhoff  &  Oliver  were  agents  of  Lucas  in 
receiving  money  to  be  applied  on  the  note,  is  a  conclusion  of 
fact  upon  the  controversy  raised  on  the  plea  of  payment.  The 
evidence  on  that  subject  tended  to  prove  the  following  facts: 
Defendant  borrowed  the  amount  of  the  note  from  Brinkerhoff 
&  Oliver,  a  firm  of  which  Edward  T.  Oliver  was  a  partner. 
Shortly  after  the  note  and  the  mortgage  were  made,  the  payee,, 
Edward  T.  Oliver,  sold  and  delivered  the  same  to  David 
Sannderson,  trustee,  and  indorsed  the  note.  The  defendant. 
Hunter,  maker  of  the  note,  sold  the  land,  and  on  April  15,  1891, 
C'-ileb  K.  Lucas,  owner  of  the  premises,  applied  to  Brinkerhoff 
.•t  Oliver  for  the  privilege  of  making  a  payment  of  three  thou- 
par.il  dollars,  although  the  note  was  not  due.  Tliey  told  Lucas 
tliey  v.-ould  let  him  know  in  a  week  or  two.  and  afterward  wrote- 
him  that  they  had  made  arrangements  for  him  to  make  the 
paymei^t,  and  on  the  receipt  of  three  thousand  one  hundred 
a'vl  twenty  dollars  would  credit  the  principal  note  with  three 
thrai^and  dollars  and  interest  on  the  same  to  May  1,  1891.  The 
bnl'iMo  to  be  remitted  consisted  of  a  charge  of  one  per  cent 
on  acc^Tint  nf  propaynicnt.  On  April  97.  I'^OI.  Lucas  remitto''' 
by  draft  io  Brinkerhoff  &  Oliver  the  said  sum  of  three  thousanJ 
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one  hundred  and  twenty  dollars.  The  note  was  not  credited 
with  the  payment,  and  they  never  accounted  to  Saunderson 
or  paid  him  the  three  thousand  dollars.  They  paid  the  inter- 
est on  the  full  sum  of  five  thousand  dollars  to  Saunderson  un- 
til Fehruary  18,  1892,  when  they  repurchased  the  note  and 
mortgage  from  him.  Lucas  continued  to  pay  interest  to  Brink- 
erhoff  &  Oliver  on  the  remaining  two  thousand  dollars  only. 
On  March  18,  1892,  Brinkerhof!  i«i  &  Oliver  sold  and  as- 
signed the  note  to  plaintiff  for  five  thousand  and  fifteen  dollars. 
On  November  10,  1893,  Lucas  learned  that  plaintiff  had  bought 
the  note  and  mortgage  March  18,  1892,  and  he  afterward  paid 
the  remaining  two  thousand  dollars  and  interest  thereon  to 
plaintiff. 

It  is  contended  that  the  finding  of  the  appellate  court  respect- 
ing agency  is  not  binding  upon  this  court,  but  that,  there  being 
no  contradiction  in  the  evidence,  the  question  of  agency  is  a 
matter  of  law  to  be  passed  upon  by  this  court.  It  is  a  question 
which,  upon  a  jury  trial,  must  be  submitted  to  the  jury  under 
proper  instructions  from  the  court,  and  the  finding  is  there- 
fore binding  upon  this  court:  St.  Louis  etc.  Stock  Yards  v.  Wig- 
gins Ferry  Co.,  102  111.  514;  Everts  v.  Lawther,  165  111.  -187. 
The  only  question  we  can  consider  is  whether  the  facts  found  by 
the  appellate  court  are  sufficient  in  law  to  justify  the  judgment 
of  that  court.  Looking  at  the  findings  to  determine  that  ques- 
tion, it  will  be  apparent  that  if  the  plaintiff  purchased  the  note 
before  maturity,  without  notice  of  the  remittance  of  three 
thousand  dollars  to  Brinkerhoff  &  Oliver  to  be  applied  on  the 
note,  the  judgment  of  the  appellate  court  is  right,  provided  the 
note  is  negotiable  and  governed  by  the  rules  of  law  applicable 
to  negotiable  paper. 

By  our  statute,  all  promissory  notes  made  by  any  person^ 
whereby  such  person  promises  or  agrees  to  pay  any  sum  of 
money  or  article  of  personal  property,  or  any  sum  of  money  in 
personal  property,  or  acknowledges  any  sum  of  money  or  article 
of  personal  property  to  be  due  to  any  otlier  person,  are  nego- 
tiable. If  a  note  is  for  the  payment  of  money  it  must  be  for 
a  fixed  sum  payable  at  all  events  and  at  a  time  specified  therein 
or  at  a  time  which  must  certainly  arrive.  The  objections  made 
to  this  note  are,  that  when  read  with  the  mortgage  therein  re- 
ferred to  it  may  become  payable  before  the  time  specified  in 
the  note,  and,  by  virtue  of  the  provisions  of  the  mortgage,  it  se- 
cure? an  uncertain  sum  for  taxes  and  insurance  and  secures  the 
bolder  against  acts  constituting  waste. 
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^*^'  Assuming  that  the  note  and  mortgage  are  to  he  con- 
strued as  one  instrument  so  far  as  the  stipulations  of  the  mort- 
gage may  aU'ect  tlie  note,  the  first  qucsiion  is  whetlier  a  pro- 
vision that  upon  a  certain  contingency  the  holder  shall  have  the 
option  to  declare  a  note  due  before  the  time  fixed  for  its  ma- 
turity will  destroy  its  negotiability.  It  is  true  that  the  money 
must  be  certainly  payable,  and  if  it  is  uncertain  whether  the 
money  will  ever  become  due  the  instrument  is  not  a  promis- 
sory note.  Here  it  is  certain  that  the  time  would  arrive  when 
the  note  would  be  payable.  It  would  be  due  absolutely  on 
^March  1,  1894,  but  upon  a  certain  contingency  it  might  be- 
come due  earlier.  Notes  payalde  at  or  before  a  given  date  are 
negotiable:  4  Am.  &:  Eng.  Ency.  of  Law,  2d  ed.,  92.  An  option 
of  the  maker  to  pay  before  the  date  fixed  does  not  affect  the 
negotiability  of  the  note,  and  it  is  payable  absolutely  notwith- 
standing the  option:  Dorsey  v.  Wolif.\42  111.  589,  34  Am.  St. 
Eep.  99.  A  note  payable  by  installments  is  negotiable,  al- 
though the  whole  is  to  become  due  upon  a  failure  in  the  pay- 
ment of  an  installment  or  the  nonpayment  of  interest:  Chicago 
Ey.  Equipment  Co.  v.  Merchants'  Bank,  136  U.  S.  268.  So  a 
note  payable  at  a  date  certain,  or  sooner,  upon  the  happening 
of  some  specified  event,  is  held  to  be  due  at  such  date  and  is 
negotiable;  as,  for  example,  a  note  due  at  a  fixed  day,  or  before, 
if  made  out  of  the  sale  of  certain  property  or  upon  making  a 
collection,  or  in  case  of  the  death  of  the  maker  before  such 
day:  Harlow  v.  Boswell,  15  111.  56;  McCarty  v.  Howell,  24  111. 
342;  Cisne  v.  Chidester,  85  111.  523;  Beatty  v.  Western  College, 
177  111.  S80,  69  Am.  St.  Eep.  242.  There  can  be  no  difference, 
in  principle,  between  the  exercise  of  an  option  by  the  maker 
to  pay  before  a  certain  day,  or  a  provision  that  the  notes  shall 
be  due  upon  the  happening  of  some  event  prior  to  the  date 
fixed  and  an  option  of  the  holder  to  declare  it  due  upon  the 
occurrence  of  some  event.  The  provision  for  declaring  the  note 
due  did  not  affect  its  negotiability. 

^**^  The  other  proposition,  that  the  stipulations  of  the  mort- 
gage render  the  amount  promised  to  be  paid  by  the  not«  un- 
certain, is  not  correct.  The  amount  is  not  increased  in  any 
event,  but  the  note  is  to  be  satisfied  by  the  sum  certain  therein 
named.  Tlie  provisions  of  tlie  mortgage  for  the  allowance  of 
costs,  taxes,  assessments,  insurance,  and  attorneys'  fees  apply 
only  in  case  of  foreclosure  and  do  not  add  to  the  amount  of 
the  note.  The  judgment  is  right,  regardless  of  the  finding  re- 
specting the  agency  of  Brinkerhoff  &   Oliver,   as  well   as  the 
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question  whether  the  law  would  apply  the  payment  on  the  note 
when  it  afterward  came  to  the  hands  of  Brinkerhoff  &  Oliver. 
Plaintiff  bought  it  before  due  and  without  notice  of  the  pay- 
ment, and  must  be  protected. 

The  judgment  of  the  appellate  court  is  affirmed. 

ON  APPEAL,  FINDINGS  OP  FACT  made  by  the  trial  court  will 
not  be  disturbed  if  there  is  evidence  to  justify  them:  Devlin  v. 
Quigg,  44  Minn.  534,  20  Am.  St.  Rep.  592.  Such  findings  have  the 
force  and  effect  of  a  verdict  of  the  jury:  Swayne  v.  Waldo,  73  Iowa, 
749.  5  Am.  St.  Rep.  712.  See,  also,  Holker  v.  Hennessey,  141  Mo. 
527,  r>4  Am  St.  Rep.  524. 

NEGOTIABLE  INSTRUMENTS.— A  PROVISION  in  a  promis- 
sory note  to  the  effect  that  it  may,  at  the  holder's  option  and  by 
reason  of  tlie  maker's  default,  become  due  at  a  date  earlier  than 
that  fixed,  does  not  destroy  the  negotiability  of  such  note:  Merrill 
V.  Hurlev.  G  S.  Dak.  592.  55  Am.  St.  Rep.  S59.  See,  too,  Markey  v. 
Corey.  lOS  Mich.  1S4,  62  Am.  St.  Rep.  G9S;  Roads  v.  Webb,  91  Me. 
406.  64  Am.  St.  Rep.  246. 

NEGOTIABLE  INSTRUMENTS.— A  STIPULATION  in  a  prom- 
issory note  to  pay  all  reasonable  attorneys'  fees  in  case  suit  is 
brought  to  enforce  payment  doe?  not  destroy  its  necrotiability:  Op- 
penhelmer  v.  Bank,  97  Tenn.  19,  56  Am.  St  Rep.  778;  Salisbury  v. 
Stewart,  15  Utah,  308,  62  Am.  St.  Rep.  934.  Contra,  Roads  v. 
Webb,  91  Me.  406,  CA  Am.  St.  Rep.  246;  KendaU  v.  Parker,  103  CaL 
319,  42  Am.  St  Eep.  117. 


Kipping  v.  Demint. 

[184  Illinois,  165.] 

EXECTTTORS  AND  ADMINISTRATORS— DECREE  OF 
SALE— STATUTE  OF  LIMITATIONS.— An  order  for  the  sale  by 
an  executor  of  a  decedent's  property  for  the  payment  of  debts  can- 
not be  regarded  as  a  judgment  at  law  or  a  decree  In  chancery  for 
the  payment  of  money,  but  it  is  a  denree  in  rem.  and  will  remain  in 
force,  so  that  the  executor  may  sell  the  property,  for  more  than 
seven   years. 

F.  ^r.  (ranen  and  Kramer,  Creighton  &  Shaeffer,  for  the  plain- 
tifls  in  error. 

"Winkelmann  &  Baer,  for  the  defendant  in  error,  William  T. 
Demint. 

i«»  OAHTEE.  J.  Plaintiffs  in  error  brought  their  bill  in 
the  court  below  for  the  partition  of  sixty-five  acres  of  land.  The 
demurrer  of  defendants  in  error  waa  rastained  and  the  bill  dis- 
miBscd  by  the  court. 
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Plaintiifs  in  error  allege  that  they  and  certain  of  the  defend- 
ants in  error  are  entitled  to  the  laud  as  devisees  under  the  last 
will  of  John  Duffy,  deceased.  The  bill  shows  that  the  execu- 
trix, upon  her  petition  duly  filed,  obtained  an  order  of  the 
county  court  for  the  sale  of  said  land  to  pay  the  debts  of  the 
testator,  but  did  not  make  any  sale  under  said  order  until  more 
than  seven  years  had  elapsed  after  the  order  was  entered, 
when  she  sold  the  land  at  public  sale,  as  directed  by  the  order, 
and,  after  her  report  of  sale  was  approved  by  the  court,  con- 
veyed it  to  defendant  in  error  Demint,  the  purchaser  at  the 
pale.  The  contention  of  plaintiffs  in  error  is.  that  after  tlie 
]a])se  of  seven  years  no  sale  could  legally  be  ^*''^''  made  under 
tlie  order;  that  the  sale  and  conveyance  were  void,  and  that 
the  title  remained  in  the  devisees.  Reference  is  made  to  the 
statute  relating  to  judgments,  providing  that  a  judgment  of 
a  court  of  record  shall  be  a  lien  on  the  debtors  real  estate  in 
the  county  for  seven  years  and  no  longer,  and  that  no  execu- 
tion shall  issue  on  any  judgment  after  the  expiration  of  seven 
years  from  the  time  it  became  a  lien.  Our  attention  is  also 
called  to  sections  44  and  45  of  the  statute  regulating  the  prac- 
tice in  chancery  (Rev.  Stats.,  p.  203),  section  44  providing  that 
a  decree  for  money  shall  be  a  lien  on  the  land  of  the  party 
against  whom  it  is  entered  to  the  same  extent  and  under  the 
same  limitations  as  a  judgment  at  law,  and  section  45  provid- 
ing as  follows:  "All  decrees  given  in  causes  in  equity  in  this 
state  shall  be  a  lien  on  all  real  estate  respecting  which  such  de- 
crees shall  be  made;  and  whenever,  by  any  decree,  any  party 
to  a  suit  in  equity  shall  be  required  to  perform  any  act  other 
than  the  payment  of  money,  or  to  refrain  from  perforrainfz; 
any  act,  the  court  may,  in  such  decree,  order  that  the  same  shall 
be  a  lien  upon  the  real  or  personal  estate,  or  both,  of  such  party 
until  such  decree  shall  be  fully  complied  with;  and  such  lien 
shall  have  the  same  force  and  effect,  and  be  subject  to  tlie 
same  limitations  and  restrictions,  as  judgments  at  law."  "We 
are  also  referred  to  many  cases  in  which  we  have  held  tlint  a 
delay  of  seven  years  after  the  grant  of  letters  of  administration 
in  presenting  to  the  court  a  petition  to  sell  the  lands  of  the 
decedent  to  pay  his  debts  is  such  laches  as  will  bar  all  relief 
in  such  a  proceeding  unless  such  delay  is  satisfactorily  explained; 
that  the  rule  is  apjilicd,  by  anahK'v,  to  the  duration  of  tlie  lit-n 
of  judgments  and  tn  the  time  in  which,  in  certain  cases,  cioet- 
ment  rnny  bo  bronirlit.  but  tlmt  no  inflexible  rule  can  1)0  l.iid 
down  applicable  to  all  cases,  each  case  being  judged  upon  iis 
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own  merits:  Eosenthal  v.  Eenick,  44  III.  202;  Moore  v.  Ells- 
worth, 51  111.  308;  Judd  v.  Ross,  146  111.  40;  McKean  v.  Vick, 
108  Til.  373;  I\irlong  v.  Riley,  103  111.  628;  i«^  Bishop  v. 
O'Conner,  69  111.  431;  Wolf  v.  Ogden,  66  111.  224;  Bursen  v. 

Goodspeed,  60  111.  277.  So,  also,  it  has  heen  held,  upon  like 
grounds,  that  a  delay  of  seven  years  after  the  death  of  the 
decedent  will  har  an  application  for  letters  of  administration 
nnle=3  an  earlier  application  is  prevented  by  circumstances 
shown:  McCoy  v.  Morrow,  18  111.  519,  68  Am.  Dec.  578;  Fitz- 
gerald V.  Glancy,  49  111.  465. 

But  the  case  at  bar  differs  from  each  and  all  of  the  cases 
referred  to.  Letters  testamentary  were  granted  in  proper  time, 
and  the  petition  to  sell  was  filed  within  seven  years  after  such 
letters  were  issued,  but  the  delay  of  seven  years  was  in  mak- 
ing the  sale  after  the  order  of  sale  was  entered.  If  such  an 
order  were  regarded  as  a  judgment  at  law  or  a  decree  in  chan- 
cery for  the  payment  of  money,  then,  by  virtue  of  the  statute, 
no  sale  could  be  made  under  it  after  the  lapse  of  seven  years. 
Section  101  of  the  act  relating  to  the  administration  of  estates, 
even  as  it  then  stood  before  the  amendment  of  1887,  provided 
that  the  practice  in  such  cases  shall  be  the  same  as  in  chan- 
cery: Harding  v.  Le  Moyne,  114  111.  65.  The  order  or  decree 
of  sale  cannot  be  regarded  as  a  judgment  at  law  or  a  decree  in 
chancery  for  the  pa3^ment  of  money,  but  it  is  a  decree  in  rem 
directing  the  sale  of  the  land.  No  execution  is  required  or  can 
be  issued  to  carry  the  order  or  decree  into  effect,  but  the  exec- 
utor or  administrator  acts  under  the  decree  itself.  There  is  no 
statute  pro\'iding  that  an  order  or  decree  directing  the  sale 
of  real  estate  shall  be  barred  by  the  lapse  of  seven  years.  In 
Erby  v.  Runals,  140  111.  289,  we  held  that  a  decree  of  sale 
in  a  foreclosure  suit  was  not  barred  by  the  lapse  of  seven  years, 
but  that  the  sale  could  be  made  after  that  period  had  elapsed; 
that  the  last  clause  of  section  45  above  quoted,  applying  the 
same  limitations  and  restrictions  to  the  liens  therein  mentioned, 
applied  to  the  second  clause  of  said  section  45.  and  not  to  the 
first.  That  is  to  say,  that  whenever,  by  the  decree,  a  party  is 
required  to  perform  or  to  refrain  from  performing  an  act, 
^****  and  the  decree  is  made  a  lien  upon  the  property  of  such 
party,  such  lien  will  be  subject  to  the  same  limitations  and 
restriction?  as  judcjments  at  law,  leaving  the  lien  of  decrees 
mentioned  in  the  first  clause  of  said  section  ';naffected  by  such 
limitations.  It  would  seem  that  there  is  a  much  closer  analogy 
between  a  decree  for  the  sale  cf  land  to  pay  debts  and  a  de- 
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cree  of  sale  in  foreclosure  than  between  the  former  and  a  judg- 
ment at  law  or  a  decree  for  the  payment  of  money.  What  the 
reasons  for  the  delay  in  making  the  sale  were  is  not  disclosed 
by  the  bill,  but  the  com])lainants  were  defendants  to  the  peti- 
tion for  sale  in  the  county  court  and  filed  no  exceptions  to  the 
report  of  sale,  so  far  as  the  record  shows.  But  however  this 
may  be,  we  see  no  more  reason  for  applying  the  limitations  ap- 
plicable to  liens  of  judgments  and  decrees  for  money  to  a  de- 
cree in  rem,  in  a  proceeding  to  sell  to  pay  debts,  than  to  any 
other  decree  in  rem  rendered  in  a  chancery  proceeding.  In 
that  matter  the  county  court  is  not  a  court  of  inferior  or  lim- 
ited jurisdiction.  True,  it  is  contended,  with  great  plausibil- 
ity, that  the  rule  derived  from  analogous  cases  and  liens  at  law 
which  this  court  has  applied  to  limit  the  time  in  which  letters 
of  administration  may  be  taken  out  and  petitions  to  sell  lands 
to  pay  debts  may  be  brought,  should  also  be  applied  to  the  order 
or  decree  of  sale;  still,  we  think  the  reasons  for  the  rule  do  not 
apply,  as  before  said,  to  a  decree  of  sale  after  its  rendition, 
which  is  a  decree  in  rem,  but  that  it  will  remain  in  force  as  long 
as  other  decrees  of  the  same  character.  So  holding,  there  was 
no  error  in  sustaining  the  demurrer  and  dismissing  the  bill. 
Decree  affirmed. 

Mr.  Justice  Boggs  took  no  part  in  the  decision  of  this  case. 


EXECUTORS     AND     ADMINISTRATORS— LIMITATION      OF 

ACTIONS.— Though  no  statute  of  limitations  is  applicable,  no  un- 
reasonable delay,  either  in  administering  or  in  making  a  sale  after 
administration  is  taken,  is  permitted.  If  it  is  the  policy  of  the  law 
that  seven  years  should  be  deemed  a  sufficient  time  in  which  to 
assert  title  to  land,  It  ought  equally  to  be  regarded  as  a  sufficient 
time  within  which  a  creditor  should  take  measures  to  have  the 
real  estate  of  a  decedent  sold  to  satisfy  his  demands:  Roth  v.  Hol- 
land. 56  Ark.  633,  35  Am.  St.  Rep.  126.  See,  too,  Brogan  v.  Brogan, 
63  Ark.  405.  58  Am.  St.  Rep.  124,  and  note. 
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Obbbnlbaf  v.  Board  op  Review  op  Morgan 

County. 

(184  Illinois,  226.] 

corporations— PROPERTY  AND  STOCK.— The  tangible 
property  of  a  corporation  and  the  shares  of  stock  therein  are  sepa- 
rate and  distinct  kinds  of  property  and  belong  to  different  owners, 
the  first  being  the  property  of  the  artificial  person— the  corporation 
—the  latter  the  property  of  the  individual  owner. 

TAXATION— CORPORATE  STOCK— WHERE  TAXED.— 
A  share  of  stock  in  a  corporation  is  personal  property,  and  is  taxa- 
ble to  the  owner  as  other  personal  property  at  the  place  of  his  resi- 
dence, whether  the  corporation  is  foreign  or  domestic. 

William  Brown  and  Julian  P.  Lippincott,  for  the  appellant. 

E.  C.  Akin,  attorney  general,  C.  A.  Hill,  and  B.  D.  Monroe, 
for  the  appellee. 

22«  BOOGS,  J.  The  appellant,  Greenleaf,  is  a  resident  of  the 
county  of  Morgan,  in  the  state  of  Illinois.  On  the  first  day 
of  April,  1899,  he  owTied  and  had  in  his  possession  in  this  state 
certain  certificates  of  shares,  of  the  par  value  of  eighty  thou- 
sand dollars,  in  a  corporation  organized  under  the  laws  of  the 
state  of  Kansas,  and  chartered  by  the  state  under  the  corpo- 
rate name  of  "The  Greenleaf-Baker  Grain  Company."  The  en- 
tire capital  stock  of  the  corporation  was  then  invested  in  real 
estate,  grain  elevators,  grain,  and  other  tangible  property,  all 
of  which  were  located  in  the  ^^^  state  of  Kansas  and  were  as- 
sessed in  the  state  for  taxation.  He  was  required  by  the  as- 
sessor to  list  as  assessable  for  taxation  in  the  said  county  of 
Morgan  the  said  shares  of  capital  stock  in  the  said  corporation. 
The  board  of  review  of  the  county  approved  the  action  of  the 
assessor.  This  is  an  appeal  from  such  holding  of  the  board  of 
review,  certified  to  this  court  by  the  auditor  of  public  accounts. 

It  is  not  contended  the  certificates  of  stock,  if  assessable, 
should  be  valued  at  less  than  their  par  value.  The  argument 
of  counsel  for  appellant  is,  the  certificates  of  shares  in  the  capi- 
tal stock  of  the  corporation  are  mere  tokens  or  evidence  of  tbe 
owner's  relative  interest  in  the  tangible  property  owned  by  the 
corporation;  that  the  situs  of  such  tangible  property  is  in  the 
€tate  of  Kansas;  that  it  is  there  properly  and  lawfully  taxed, 
.and  that  the  assessment  of  the  shares  of  stock  for  taxation  in 
this  state  is  simply  taxing  the  tangible  property  a  second  time. 
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We  need  not  consider  whether  it  is  entirely  beyond  the  power 
of  the  state,  represented  by  the  general  assembly,  to  impose 
double  taxation  upon  the  same  property,  for  the  reason  it  is 
well  settled  the  tangible  property  of  a  corporation,  and  the 
shares  of  stock  therein,  are  separate  and  distinct  kinds  of  prop- 
erty and  belong  to  different  owners,  the  first  being  the  prop- 
erty of  the  artificial  person — the  corporation — the  latter  the 
property  of  the  individual  owner  thereof:  Danville  Banking  ctCv 
Co.  V.  Parks,  88  111.  170;  25  Am.  &  Eng.  Ency.  of  Law, 
66^-670;  Desty  on  Taxation,  353.  The  general  assembly,  rep- 
resenting the  sovereignty  of  the  state,  has  ample  inherent 
power  to  impose  taxes  on  all  property  within  the  state,  the  only 
limitations  being  such  as  are  declared  in  the  constitution  of  the 
state  or  that  of  the  United  States:  Porter  v,  Rockford  etc.  R.  R. 
Co.,  76  ni.  561;  25  Am.  &  Eng.  Ency.  of  Law,  18,  note  11. 
I^either  in  the  organic  law  of  the  general  government  or  in  that 
'■^■^**  of  the  state  is  there  any  prohibition  against  the  imposi- 
tion of  taxes  on  shares  of  capital  stock  of  foreign  corporations 
held  and  owned  by  residents  of  this  state.  A  share  of  stock 
in  a  corporation  is  personal  estate,  and  in  the  absence  of  any 
statute  to  the  contrary  is  taxable  to  the  o^^^le^  as  other  personal 
estate,  at  the  place  of  his  residence,  whether  the  corporation  be 
foreign  or  domestic:  Cooley  on  Taxation,  2d  ed.,  22,  23:  Bur- 
roughs on  Taxation,  188;  Desty  on  Taxation,  353;  Danville 
Banking  etc.  Co.  v.  Parks,  88  111.  170.  The  authorities  are 
uniform  upon  the  proposition  a  tax  may  be  lawfully  levied  on 
shares  in  the  capital  stock  of  foreign  corporations  held  and 
owned  by  a  resident  of  the  state  which  imposes  the  tax,  though 
the  corporation  has  paid  taxes  on  its  capital  stcck  or  property 
under  the  laws  of  the  state  under  which  the  corporation  was 
created:  25  Am.  &:  Eng.  Ency.  of  Law.  GGi;  Porter  v.  Rockford 
etc.  R.  R.  Co.,  76  111.  561.  Clause  1  of  section  6  of  chapter 
120  of  our  statutes  entitled  "Revenue,"  requires  that  shares 
of  stock  of  any  company,  when  the  capital  stock  of  such  com- 
pany is  not  assessed  in  this  state,  shall  be  listed  and  assessed 
for  taxation,  and  clause  29  of  secii'iii  25  of  the  same  chajiier 
required  the  appellant  to  report  for  taxation  the  amount  and 
value  of  the  shares  of  stock  in  que.-tion.  It  was  within  the 
power  of  the  general  assembly  to  require  the  shares  should  be  so 
assessed. 

The  provision  of  the  proviso  to  clause  4  of  section  3  of  the 
said  revenue  act,  that  the  shares  of  stock  of  a  domestic  corpora- 
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tion  (except  banking  corporations,  etc.),  shall  not  be  assessed 
for  taxation  if  the  tangible  property  or  capital  stock  of  the 
corporation  is  assessed  under  our  revenue  laws,  does  not  affect 
the  question  here  involved.  That  provision  only  operates  to 
relieve  shareholders  in  other  than  corporations  authorized  to 
do  business  as  banks  from  taxation  where  the  property  repre- 
sented by  the  shares  has  borne  the  burden  of  contributing  to 
the  public  revenues  of  tliis  state.  The  shares  of  stock  ^^^  in 
the  Kansas  corporation  held  and  o^vned  by  appellant  are  prop- 
erty within  the  jurisdiction  of  this  state.  They  may  be  the  sub- 
ject of  contracts  of  sale,  barter,  or  exchange  under  our  laws, 
and  the  power  of  our  laws  may  be  invoked  to  enforce  or  defend 
such  contract,  and  also  to  protect  the  property  interest  of  ap- 
pellant in  them  against  force,  fraud,  or  theft.  He  is  a  resident 
of  the  state,  and  is  entitled  to  invoke  the  authority  of  the  state 
and  the  aid  of  our  courts  to  protect  his  property,  including  these 
shares  of  stock.  While  the  legality  of  a  tax  cannot  be  deter- 
mined by  reference  to  peculiar  benefits  to  the  particular  prop- 
erty assessed  for  taxation,  that  element  of  natural  justice  is  not 
lacking  in  this  instance,  for  the  state  does  and  must  maintain 
and  provide  the  machinery  and  instrumentalities  of  organized 
government  necessary  to  secure  and  protect  appellant  in  the 
enjoyment  of  his  property  rights  in  these  shares  of  stock,  and 
he  may  command  and  employ  those  sovereign  powers  for  the 
protection  of  this  identical  property.  If  the  stock  be  not  as- 
sessed for  taxation,  he  will  enjoy  the  benefits  of  the  organized 
power  of  the  state  for  the  protection  of  his  property  rights  and 
interest  therein  without  being  required  to  contribute  to  the  sup- 
port of  the  state  government  in  proportion  as  he  enjoys  its  ad- 
vantages and  protection.  It  is  no  doubt  true  the  tangible  prop- 
erty of  the  corporation  bears  the  burden  of  contributing  to  the 
revenues  of  the  state  of  Kansas.  It  there  has  and  needs  the 
protection  of  the  governmental  functions  of  that  state;  but  the 
appellant's  shares  of  stock  are  within  the  jurisdiction  of  this 
state,  are  property  here,  need  and  have  the  protection  of  our 
laws,  and  are  legally  taxable,  as  is  other  property  which  has  its 
situs  within  the  state. 

The  action  of  the  board  of  review  is  approved  and  its  order  is 
affirmed. 

THE  TAXATION  OF  SHARES  OF  STOCK  Is  not  a  tax  on  the 
capital  stock  of  the  corporation,  as  they  represent  different  prop- 
erty   interests,  and    are    distinct    subjects    of    taxation;  Common- 
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wealth  V.  Charlottesville  etc.  Co.,  00  Va.  790,  44  Am.  St.  Rep.  950; 
extended  note  to  Buck  v.  Miller,  62  Am.  St.  Rep.  458,  459. 

TAXATION.— SHARES  OF  STOCK  in  a  corporation,  like  otliir 
forms  of  Intangible  pei-sonal  property,  are  taxable  at  the  domicile 
of  the  owner,  whether  the  corporation  is  foreign  or  domestic:  See 
extended  note  to  Buck  v.  Miller,  02  Am.  St  Rep.  458. 


Lanzit  v.  Septon  Manufacturing  Company. 

[184  Illinois,  3'26.] 

CONTRACTS  IN  GENERAL  RESTRAINT  OF  TRADE  are 
void  as  being  against  public  policy,  but  contracts  in  partial  restraint 
of  trade  are  valid  and  enforceable,  if  reasonable  and  supported  by 
a  good  consideration. 

CONTRACTS— RESTRAINT  OF  TRADE-REASONABLE- 
NESS.—Whether  a  contract  in  restraint  of  trade  is  reasonable  or 
not  under  all  the  circumstances  of  the  case  is  a  question  to  be  de- 
termined by  the  court. 

CONTRACTS— RESTRAINT  OF  TRADE— WHEN  UN- 
REASONABLE.—A  contract  whereby  a  manufacturer  of  paper 
novelties  sells  his  business  and  covenants  not  to  engage  in  such 
business  either  directly  or  indirectly  anywhere  within  the  borders 
of  two  states  Is  unreasonable  and  against  public  policy,  where 
sucli  manufacturer  is  a  resident  of  one  of  the  states  and  it  does 
not  appear  that  the  restraint  was  necessary  to  protect  the  buyer, 
since  tlie  public  is  deprived  of  his  industry  and  he  himself  is  pre- 
cluded from  pursuing  his  occupation. 

Samuel  J.  Howe,  for  the  appellant. 

Church,  McMurdy  &  Sherman,  for  the  appellee. 

«*^7  CARTEE,  J.  Upon  its  bill  in  equity  brought  in  the  su- 
perior court  of  Cook  county,  appellee  obtained  a  decree  enjoin- 
ing a]ii^ellant,  for  a  period  of  ten  years  from  February  3,  1897, 
from  following  or  engaging  in,  directly  or  indirectly,  in  any 
capacity  whatever,  the  business  of  manufacturing,  selling,  hand- 
ling, or  dealing  in  paper  receptacles,  oyster  pails,  paper  clothing 
boxes,  folding  paper  boxes,  or  paper  novelties  of  any  kind  or 
dc?cri]')tion  whatever,  and  from  furnishing  any  person,  firm,  or 
corporation  with  any  information  relating  to  or  concerning  any 
of  said  business,  in  the  states  of  Illinois  and  Indiana,  and  each 
of  them,  and  from  continuing  in  the  employment  of  the  Fred 
Eentz  Paper  Company,  and  from  dealing  in  said  goods  in  con- 
nection with  said  company  in  said  two  states,  and  each  ^^^  of 
them.  The  bill  and  decree  were  based  upon  the  following  con- 
tract between  appellant  and  appellee: 
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"Chicago,  m.,  February  3,  1897. 

"Ae  a  special  consideration  for  the  purchase  this  day  by  the 
J.  W.  Sefton  Manufacturing  Company,  an  Indiana  corporation 
(doing  business,  also,  in  Chicago),  from  me  of  my  share  and 
interest  in  and  to  the  said  business  heretofore  conducted  by 
myself  and  Mrs.  ilargaret  Banks  at  Chicago,  Illinois,  under  the 
firm  name  and  style  of  Joseph  J.  Lanzit  Manufacturing  Com- 
pany, in  accordance  with  the  terms  of  a  certain  bill  of  sale  made 
at  Chicago,  Illinois,  this  day,  and  as  a  special  consideration  for 
the  employment  of  me  by  said  J.  "W.  Sefton  Manufacturing 
Company  as  a  salesman,  in  accordance  with  a  certain  contract 
of  employment  made  at  Chicago  this  day,  and  for  one  dollar  and 
other  good  and  valuable  considerations,  the  receipt  whereof  I 
hereby  acknowledge,  I,  Joseph  J.  Lanzit,  of  Chicago,  Illinois, 
do  hereby  expressly  covenant  and  agree  as  follows:  That  for  the 
period  of  ten  years  from  this  third  day  of  February,  1897,  I 
will  not  anjnvhere  in  the  United  States  of  America,  directly  or 
indirectly,  either  alone  or  with  any  other  person,  firm,  or  cor- 
poration, as  employe,  stockholder,  officer,  manager,  or  other- 
wise, or  in  an  advisory  capacity,  set  up,  follow,  or  engage  in  the 
business  of  manufacturing,  buying,  selling,  handling  or  dealing 
in  paper  receptacles,  paper  oyster  pails,  clothing  boxes,  folding 
paper  boxes,  or  paper  novelties  of  any  kind  or  description  what- 
soever, nor  will  I  furnish  any  other  person,  firm,  or  corporation 
with  any  information  relating  to  or  concerning  any  of  said 
business." 

Then  follows  a  paragraph  identical  with  the  last,  except  that 
the  territory  named,  instead  of  the  United  Statee  of  America, 
is  the  state  of  Indiana,  and  this  in  turn  is  followed  by  a  para- 
graph in  which  the  territory  named  is  the  state  of  Illinois,  and 
it  by  a  paragraph  in  which  the  territory  named  is  Cook  county, 
Illinois,  after  which  is  the  following: 

"All  the  above  restrictions  are  subject  to  the  exceptions  of 
my  employment  with  the  said  J.  W.  Sefton  Manufacturing 
Company,  as  per  said  contract  of  employment  this  date. 

'T^n  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
at  Chicago,  Illinois,  this  third  day  of  February,  A.  D.  1897. 

"JOS.  J.  LANZIT.     [Seal] 

'Tred  W.  Job,  Witness." 

s-M  n^Q  evidence  shows  that  after  Lanzit's  term  of  employ- 
ment, which  was  one  year,  had  expired,  he  was  employed  by 
said  Rentz  Paper  Company,  engaged,  in  part,  in  the  same  busi- 
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ness  in  Illmois  and  Indiana  as  that  carried  on  by  appellee  and 
covered  by  the  contract  in  question.  But  there  is  no  allegation 
that  said  business  was  carried  on  in  Cook  county,  or  that  ap- 
pellant was  engaged  in  any  business  covered  by  Mb  contract,  in 
Cook  county. 

The  only  question  for  consideration  is,  Were  those  provisions 
of  the  contract  by  which  appellant  agreed  not  to  engage  for  ten 
years  in  said  business  in  Tllinois,  Indiana  and  the  United  States, 
void  because  in  restraint  of  trade?  As  drawn,  the  contract  is 
severable,  and  may,  if  within  the  scope  of  the  bill,  be  enforced 
as  to  any  valid  provision  of  it  as  to  the  territory  therein  men- 
tioned, and  declared  void  as  to  other  provisions  found  invalid. 

Tlie  bill  alleged  and  the  proof  showed  that  appellee  was  an 
Indiana  corporation,  but  authorized  to  do,  and  was  doing,  busi- 
ness in  this  state  as  well  as  in  Indiana;  that  it  manufactured 
and  =old  its  goods  mentioned  in  the  contract  in  both  states,  and 
transacted  its  business,  to  a  great  extent,  from  its  office  in 
riiicairo,  and  the  prayer  of  the  bill  was  that  appellant  be  en- 
joined from  violating  his  contract  as  to  the  states  of  Indiana 
and  Illinois.  It  is  too  well  settled  to  require  discussion  that 
contracts  in  general  restraint  of  trade  are  void  as  being  against 
public  policy.  But  contracts  only  in  partial  restraint  of  trade 
are  valid  and  enforceable,  if  reasonable  and  supported  by  a  con- 
sideration good  in  law:  Linn  v.  Sigsbee,  67  111.  75;  Hursen  v. 
Gavin,  168  111.  377,  and  cases  there  cited.  In  Hursen  v.  Gavin, 
162  111.  330,  we  said:  '''A  contract  in  restraint  of  trade  is  thua 
total  and  general  when  by  it  a  party  binds  himself  not  to  carry 
on  his  trade  or  business  at  all,  or  not  to  pursue  it  within  the 
limits  of  a  particular  country  or  state.  Such  a  general  contract 
in  restraint  of  trade  necessarily  works  an  injury  to  the  public 
at  large  and  to  the  party  himself  in  the  respects  indicated,  ^^^ 
and  is  therefore  against  public  policy":  See,  also,  Harding  v. 
American  Glucose'  Co.,  182  111.  551,  74  Am.  St.  Rep.  189; 
Wr:ght  V.  Ryder,  36  Cal.  342,  95  Am.  Dec.  186 

It  is  said,  however,  by  appellee  that  what  '.vaB  said  in  the 
Hursen  case  was  not  necessary  to  the  decision,  and  should  not 
be  regarded  as  authority  in  a  case  where  the  question  is  directly 
involved.  It  is  also  argued  that  the  strictness  of  the  rule  laid 
down  in  the  early  cases  has  been  greatly  relaxed  because  of  the 
different  methods  and  increased  facilities  of  communication  and 
nf  transacting  business,  enabling  the  merchant  or  manufacturer 
to  pyf'^'-'rl  his  trarle  over  oreater  areas  of  territory  than  formerly 
was  potiible.     Many  cases  are  cited,  among  them  Gibbs  v.  Balti- 
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more  Gas  Co.,  130  U.  S.  409,  Tode  v.  Gross,  127  N".  Y.  485,  24 
Am.  St.  Rep.  475,  Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
477,  60  Am.  Rep.  464,  Hodge  v.  Sloan,  107  N.  Y.  248,  1  Am.  St. 
Rep.  816,  Leslie  v.  Lorillard,  110  N.  Y.  534,  and  Cowan  v.  Fair- 
brother,  118  N.  C.  406,  54  Am.  St.  Rep.  733.  But  all  of  these 
cases  fully  recognize  the  rule  that  the  contract  must  be  reason- 
able under  all  the  circumstances  of  the  case  and  not  in  general 
restraint  of  trade,  and  that  whether  it  is  so  or  not  is  a  question 
to  be  determined  by  the  court.  Thus,  in  Oregon  Steam  Nav. 
Co.  V.  Winsor,  20  Wall.  64,  while  the  contract  there  involved 
was  by  a  divided  court  held  valid,  it  was  said  in  the  opinion  of 
the  court  that  it  has  generally  been  held  that  a  contract  not  to 
exercise  a  trade  in  a  particular  state  is  invalid  under  the  rule, 
on  the  ground  that  it  would  compel  a  man  thus  bound  to  trans- 
fer his  residence  and  allegiance  to  another  state  in  order  to 
pursue  his  avocation,  but  that  in  this  country  such  a  mode  of 
applying  the  rule  should  be  received  with  caution.  And  it  was 
there,  and  also  in  Gibbs  v.  Baltimore  Gas  Co.,  130  U.  S.  409, 
further  said:  "Cases  must  be  judged  according  to  their  circum- 
stances, and  can  only  be  rightly  judged  when  the  reason  and 
grounds  of  the  rule  are  carefully  considered.  There  are  two 
principal  grounds  on  which  the  doctrine  is  founded  that  a  con- 
tract in  restraint  of  trade  is  void  as  against  public  policy.  One 
is,  the  '^^^  injury  to  the  public  by  being  deprived  of  the  re- 
stricted party's  industry;  the  other  is,  the  injury  to  the  party 
himself  by  being  precluded  from  pursuing  his  occupation,  and 
thus  being  prevented  from  supporting  himself  and  his  family. 
Tt  is  evident  that  both  these  evils  occur  when  the  contract  is 
general  not  to  pursue  one's  trade  at  all,  or  not  to  pursue  it  in 
the  entire  realm  or  country.  The  country  suffers  the  loss  in 
both  cases,  and  the  party  is  deprived  of  his  occupation  or  is  ob- 
liged to  expatriate  himself  in  order  to  follow  it.  A  contract 
that  is  open  to  such  grave  objection  is  clearly  against  public 
policy." 

The  question  is  here  presented  whether  said  contract  between 
appellant  and  appellee  is  or  not  reasonable  and  consistent  with 
the  public  policy  of  the  state.  The  record  shows  that  appellant 
was,  at  the  time  of  the  making  of  the  contract,  engaged  in  said 
business  in  this  state,  and  that  after  his  term  of  employment 
by  appellee  ended  he  became  employed  by  the  Rentz  company, 
engaijed  in  this  state  in  part  in  the  same  business.  The  effect 
of  the  contract,  if  enforced  as  decreed  below,  would  be  to  de- 
prive the  public — the  people  of  the  whole  state — of  the  industry 
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and  skill  of  appellant  in  the  particular  trade  or  business  in 
which  he  may  be  most  skillful  and  useful,  and  compel  lum  to 
engage  m  some  other  business  or  move  to  another  state  in  order 
to  support  himself  and  family — in  other  words,  to  expatriate 
himself  so  far  as  his  citizenship  of  this  state  extends  and  go 
beyond  our  jurisdiction.  A'Vhetlier  or  not,  under  certain  facts 
and  circumstances,  a  valid  contract  might  not  be  entered  into 
not  to  engage  in  a  specified  business  within  the  state  it  is  not 
necessary  here  to  determine.  As  said  above,  "cases  must  be 
judged  by  the  circumstances."  But  we  are  of  the  opinion  that 
a  contract  of  the  character  and  tending  to  produce  the  effect 
of  the  one  under  consideration  is,  under  all  of  the  circumstances 
shown,  unreasonable  and  against  the  public  policy  of  this  state: 
Allbright  v.  Teas,  37  N.  "j.  Eq.  171;  Cuusumers'  Oil  Co.  v. 
Nunnemaker,  142  Ind.  5G0,  51  Am.  St.  Rep.  193;  Berlin  ^^' 
I\raohine  Works  v.  Perry,  71  Wis.  495,  5  Am.  St.  Eep.  236; 
Holmes  v.  Martin,  10  Ga.  503;  Lange  v.  Werk,  2  Ohio  St.  519; 
Kceler  v.  Taylor,  53  Pa.  St.  4G7,  91  Am.  Dec.  221;  Morris  Pun 
Coal  Co.  V.  Barclay  Coal  Co.,  G8  Pa.  St.  173,  8  Am.  Eep.  159. 
For  the  period  of  ten  years  the  restraint  is  total,  when  con- 
sidered with  reference  to  the  limits  of  the  state  and  so  far  as 
our  lavv's  and  the  jurisdiction  of  our  courts  extend.  Besides, 
business  and  trade  in  this  country  are  not  usually  affected  by 
state  lines,  and  tliere  is  nothing  in  this  case  to  make  it  appear 
that  the  boundaries  of  this  state  or  of  the  state  of  Indiana,  or 
of  ]>oth  of  them  combined,  are  the  reasonable  boundaries  of  the 
territory  covered,  or  intended  to  be  covered,  by  the  business 
or  trade  mentioned  in  the  contract  and  necessary  for  the  pro- 
tection of  ap]iellee  in  its  purchase  from  and  contract  with  ap- 
]i(ll;int.  In  the  Ilursen  case  we  said:  "Where  the  restriction 
ern'irares  too  lar^e  a  ten'itory  it  will  be  unreasonable  and  void, 
as  being  wider  tlian  is  necessary  for  the  protection  of  the  party 
in  whose  fn\-or  it  is  imposed."  True,  cases  may  arise — have 
arisen- — where  it  would  appear  that  even  a  greater  extent  of 
territory  than  a  single  state  would  not  be  wider  than  necessary 
for  the  protection  of  the  covenantee  from  the  competition  in- 
tended to  be  guarded  against.  I'ut  this  is  not  the  only  test  of 
the  vali'lity  of  the  contract.  The  interest  and  welfare  of  the 
jaiblic  are  of  ]iaraniount  importnnce.  If  a  contract  is  in  re- 
straint of  trnde  throuirbout  an  entire  state  it  may  be  void  as 
against  public  jiolioy,  although  it  may  appear  not  to  be  unrea- 
sonable \\'ben  consirlercfl  merely  with  reference  to  the  extent 
of  the  business  of  the  covenantee  and  the  protection  intended 
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to  be  secured  to  him.  If  such  were  not  the  rule,  then  the  mere 
magnitude  of  the  business  and  trade  involved  in  the  contract 
would  determine  its  validity,  overriding  all  questions  affecting 
the  public  welfare. 

The  decree  enjoining  appellant  from  engaging  in  said  busi- 
ness in  the  states  of  Illinois  and  Indiana  is  erroneous  and  should 
have  been  reversed  by  the  appellate  court.  ^^^  Whether  so 
much  of  the  contract  as  applies  to  Cook  county  only  might  not 
be  enforced  it  is  unnecessary  to  determine,  as  there  are  no  alle- 
gations in  the  bill  to  sustain  such  a  decree. 

The  Judgment  of  the  appellate  court  is  reversed  and  the  cause 
remanded. 


CONTRACTS  IN  GENERAL  RESTRAINT  OF  TRADE  are 
void,  but  those  in  partial  restraint,  if  founded  upon  a  valuable  con- 
sideration and  reasonable  in  tlieir  operation,  are  valid:  McCurry  v. 
Gibson,  108  Ala,  451,  54  Am.  St.  Rep.  177;  Lufliin  Rule  Go.  v.  Frin- 
geli.  57  Ohio  St.  596.  03  Am.  St.  Rep.  73G.  and  note. 

CONTRACTS— RESTRAINT  OF  TRADE.— An  agreement. entered 
Into  at  the  time  a  business  with  the  goodwill  tliereof  is  sold,  nut 
to  engage  in  the  same  business  in  the  same  state  for  a  period  of 
twenty-five  years  is  in  general  restraint  of  trade  and  void:  Lufkin 
Rule  Co.  V.  Fringcli.  57  Ohio  St.  590,  63  Am.  St.  Rep.  736.  So,  too, 
is  an  agreement  not  to  cari-y  on  a  business  for  five  years  without 
limitation  as  to  space:  Bishop  v.  Palmer,  146  Mass.  469,  4  Am.  St. 
Rep.  339. 

THE  RESTRAINT?  OF  TRADE  involved  in  the  sale  of  a  busi- 
ness will  be  sustained  only  so  far  as  appears  to  be  a  reasonable 
space  of  interdicted  territory,  and  what  is  a  reasonable  limit  is  a 
question  of  law  for  the  court:  Consumers'  Oil  Co.  Y.  Nunnemaker, 
142  Ind.  560,  51  Am.  St  Rep.  193. 


Allaire  v.  St.  Luke's  Hospital. 

[184  Illinois,  359.) 

NEGLIGENCIV-ACTION  FOR  INJURIES  BEFORE 
BIRTH.— A  child  before  birth  is,  In  fact,  a  part  of  the  mother,  and 
while  an  unborn  child  is  regarded  as  in  being  for  some  purposes,  it 
is  not  such  a  distinct  being  as  will  permit  of  an  action  by  It  to  re- 
cover for  injuries  occasioned  before  its  birth. 

Action  by  an  infant  by  his  next  friend  to  recover  for  personal 
injuries  received  by  him  before  birth  by  reason  of  the  defend- 
ant's negligence.  The  plaintiff's  mother  had  gone  to  the  de- 
fendant hospital  to  be  under  the  care  of  its  attendants  about 
ten  days  before  the  plaintiff's  birth.  She  was  taken  up  in  the 
hospital  building  in  an  elevator,  which  was  open,  and  by  reason 
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o"f  which  fact  and  of  the  improper  position  of  the  chair  in  which 
she  had  been  placed,  the  chair  struck  a  projection  and  she  was 
thrown  to  the  side  of  the  elevator  and  sustained  severe  injuries, 
and  the  plaintiff  sustained  severe  injuries  also.  A  demurrer  to 
the  complaint  was  sustained. 

Philetus  Smith,  for  the  appellant. 

.    Lynden  Evans,  for  the  appellees. 

»<«*  PEP?  CURIAM.    In  deciding  this  case  the  appellate  court 

delivered  the  following  opinion: 

"The  action  is  not  ,dven  by  any  statute,  and  if  maintainable 
it  must  be  so  by  the  common  law,  and,  therefore,  the  question  is 
M'hether,  at  common  law,  the  action  can  be  maintained.  Had 
the  plaintiff,  at  the  time  of  the  alleged  injury,  in  contemplation 
of  the  common  law,  such  distinct  and  independent  existence 
that  he  may  maintain  the  action,  or  was  he,  in  view  of  the  com- 
mon law,  a  part  of  his  mother?  If  the  former,  it  would  seem 
the  action  can  be  maintained;  but  if  the  latter,  not,  because,  if 
a  part  of  his  mother,  the  injury  was  to  her  and  not  to  the 
plaintiff. 

"Appellant's  counsel  has  argued  the  case  learnedly  and  with 
not  a  little  industry,  but  has  cited  only  two  cases  in  which  it 
was  attempted  to  maintain  actions  involving  the  question  pre- 
sented here— namely,  Dietrich  v.  Northampton,  138  Mass.  14, 
52  Am.  Rep.  242  (decided  in  1884).  and  Walker  v.  Great  North- 
ern Ev.  Co.,  28  L.  11.  Ir.  69  (decided  in  l.'-ni).  In  the  former 
case  the  facts  were,  that  ihe  mother,  when  advanced  four  or 
five  montlis  in  pregnancy,  slipped  and  fell  by  reason  of  a  de- 
foc"  in  the  hi^lnvay,  tlie  consequence  of  which  was  a  miscar- 
riai!''.  T!io  plaintiff  was  "''•*  alive  when  delivered,  but  was  too 
jiiLiu  aa\unecd  m  iucLai  iiie  lu  curviNc  i;,-;  premaiurt'  nirih.  Tiie 
action  was  brought  by  the  administrator  of  the  deceased  infant 
undor  a  statute  authorizing  an  action  for  the  benefit  of  the 
mother  or  next  of  kin.  The  trial  and  supreme  courts  both  held 
that  the  action  could  not  be  maintain e'i.  the  latter  court  say- 
in  _•;  'Taking  all  of  the  foreEfoing  considerations  into  account, 
an'h  further,  tlmt  as  the  tinlv.irn  child  was  a  part  of  the  mother 
at  ilie  time  of  the  injury,  any  da, mage  to  it  which  was  not  too 
r^'m/vte  to  be  recovered  for  at  all  was  recoverable  by  her,  we 
think  it  clear  that  the  staiute  sued  upon  does  not  embrace  the 
plaintiff's  intestate,  within  its  meaning.* 
AM.  St.  Uep.,  Vol.  LXXV.— 12 
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"In  Walker  v.  Great  Northern  Ry.  Co.,  38  L.  R.  Ir.  69,  the 
statement  of  claim  was,  substantially,  that  Annie  Walker, 
mother  of  the  plaintiff,  while  quick  with  child,  became  a  pas- 
senger on  the  defendant's  railway  and  was  so  received  by  the 
defendant,  and  that  the  defendant  so  carelessly  and  negligently 
conducted  itself  in  carrying  said  Annie  Walker  and  in  man- 
aging its  railway,  that  the  plaintiff  was  thereby  injured,  crip- 
pled, and  deformed.  A  demurrer  was  sustained  to  the  state- 
ment of  claim,  all  the  judges  concurring  in  the  opinion  that  it 
was  defective  in  not  showing  a  contractual  relation  between  the 
plaintiff  and  the  railway  company,  but  merely  averring  a  con- 
tract between  the  mother  of  the  plaintiff  and  the  company. 
The  question,  however,  whether  such  an  action  could  be  main- 
tained by  an  infant  in  its  mother's  womb  at  the  time  of  the 
alleged  injury  could  under  any  circumstances  be  maintained 
was  discussed  elaborately  and  with  great  learning  both  by  court 
and  counsel.  O'Brien,  C.  J.,  after  discussing  the  question,  ex- 
pressly declined  to  commit  himself  by  an  opinion,  leaving  it, 
as  he  said,  'an  open  question,'  so  far  as  he  was  concerned.  Har- 
rison, J.,  while  basing  his  decision  on  the  insufficiency  of  the 
statement  of  claim,  says  in  his  opinion:  'When  the  accident  oc- 
curred on  the  12th  of  June  the  plaintiff  was  still  unborn  ^^'"^ 
and  had  no  existence  apart  from  her  mother,  who  was  the  only 
person  whom  the  defendants  contracted  to  carry  on  their  line,' 
etc.  Johnson,  J.,  in  his  opinion  says:  'As  a  matter  of  fact, 
when  the  act  of  negligence  occurred  the  plaintiff  was  not  in  esse 
— was  not  a  person  or  a  passenger  or  a  human  being.  Her  age 
and  her  existence  are  reckoned  from  her  birth,  and  no  precedent 
has  been  found  for  this  action.'  Again,  commenting  on  the 
claim  of  liability,  the  same  learned  judge  says:  'If  it  did  not 
spring  out  of  contract,  it  must,  I  apprehend,  have  arisen,  if  at 
all,  from  the  relative  situation  and  circumstances  of  the  defend- 
ant and  plaintiff  at  the  time  of  the  occurrence  of  the  act  of 
negligence.  But  at  that  time  the  plaintiff  had  no  actual  ex- 
istence— was  not  a  human  being  and  was  not  a  passenger  in 
fact;  as  Lord  Coke  says,  the  plaintiff  was  then  pars  viscerum 
matris,  and  we  have  not  been  referred  to  any  authority  or  prin- 
ciple to  show  that  a  legal  duty  has  ever  been  held  to  arise  toward 
that  which  was  not  in  esse  in  fact  and  has  only  a  fictitious  exist- 
ence in  law,  so  as  to  render, a  negligent  act  a  ])reach  of  duty.' 
O'Brien,  associate  judge,  in  his  opinion  says  of  the  action:  'It  is 
admitted  that  such  a  thing  was  never  heard  of  before,  and  yet 
the  circumstances  which  would  give  rise  to  such  a  claim  must 
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at  one  time  or  another  have  existed.'  In  Dietrich  v.  Northamp- 
ton, 138  Mass.  14,  52  Am.  Eep.  243,  the  court  says:  'But  no 
case,  so  far  as  we  know,  has  ever  decided  that  if  the  infant 
survived  it  could  maintain  an  action  for  injuries  received  by 
it  while  in  its  mother's  womb.' 

''Appellant's  counsel  substantially  admits  that  there  is  no 
precedent  for  the  action.  While  it  is  true  that  this  is  not  con- 
clusive that  the  action  may  not  be  maintained,  yet,  in  view  of 
the  fact  that,  as  said  by  Mr.  Associate  Justice  O'Brien,  similar 
circumstances  must  have  before  occurred,  it  is  entitled  to  great 
weight,  especially  when  the  right  to  maintain  the  action  is,  to 
say  the  least,  doubtful.  Mr.  Associate  Justice  O'Brien,  in 
Walker  v.  Great  Northern  Ry.  Co.,  28  L.  E.  Ir.  69,  says:  'The 
law  is,  in  some  respects,  a  stream,  ^^■-  that  gathers  accretions, 
with  time,  from  new  relations  and  conditions.  But  it  is  also  a 
landmark  that  forbids  advance  on  defined  rights  and  engage- 
ments; and  if  these  are  to  be  altered — if  new  rights  and  engage- 
ments are  to  be  created' — that  is  the  province  of  legislation  and 
not  decision.'  In  this  we  fully  concur.  That  a  child  before 
birth  is,  in  fact,  a  part  of  the  mother  and  is  only  severed  from 
her  at  birth  cannot,  we  think,  be  successfully  disputed.  The 
doctrine  of  the  civil  law  and  the  ecclesiastical  and  admiralty 
courts,  therefore,  that  an  unborn  child  may  be  regarded  as  in 
esse  for  some  purposes,  when  for  its  benefit,  is  a  mere  legal  fic- 
tion, which,  so  far  as  we  have  been  able  to  discover,  has  not  been 
indulfTed  in  by  the  courts  of  common  law  to  the  extent  of  al- 
lowing an  action  by  an  infant  for  injuries  occasioned  before  its 
liirth.  If  the  action  can  be  maintained,  it  necessarily  follows 
that  an  infant  may  maintain  an  action  against  its  own  mother 
for  injuries  occasioned  by  the  negligence  of  the  mother  while 
pregnant  with  it.  We  are  of  opinion  that  the  action  will  not 
lie.     The  judgment  will  be  affirmed." 

We  concur  in  the  foregoing  views,  and  in  the  conclusion 
reached  by  the  appellate  court.  Accordingly,  the  judgment  of 
the  appellate  court  is  affirmed. 

MR.  JUSTICE  BOGGS  dissented  from  the  opinion  of  the  court, 
mid  while  ndmlttinp  that  suoh  a  ease  had  never  arisen  before,  de- 
ni(Hl  that  the  common  law  was  without  power  to  act  In  such  a  case 
even  in  the  absence  of  precedents.  Continuing,  the  Justice  said: 
"A  foetus  in  the  womb  of  the  mother  may  well  be  roparded  as  but 
a  pnrt  of  the  bowels  of  the  mother  dnrimr  a  portion  of  the  period  of 
C'stnTioii:  but  if.  whllo  in  the  womit,  it  reaches  that  prenatal  age 
of  viabilitv  when  the  destruetion  of  the  life  of  the  mothpr  does  not 
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necessarily  end  its  existence  also,  and  when,  if  separated  prema- 
turely and  by  artificial  means  from  the  mother,  it  would  be  so  far 
a  matured  human  being  as  that  it  would  live  and  grow,  mentally 
and  physically,  as  other  children  generally,  it  is  but  to  deny  a  pal- 
pable fact  to  argue  there  is  but  one  life,  and  that  the  life  of  the 
mother.  Medical  science  and  sliill  and  experience  have  demon- 
strated that  at  a  period  of  gestation  in  advance  of  the  period  of 
parturition  the  foetus  is  capable  of  independent  and  separate  life, 
and  tliat  though  within  the  body  of  the  mother  it  is  not  merely  a 
part  of  her  body,  for  her  body  may  die  in  all  of  its  parts  and  the 
child  remain  alive  and  capable  of  maintaining  life  when  separated 
from  the  dead  body  of  the  mother.  If  at  that  period  a  child  so  ad- 
vanced is  injured  in  its  limbs  or  members  and  is  born  into  the  liv- 
ing world  suffering  from  the  effects  of  the  injury,  is  it  not  sacrific- 
ing truth  to  a  mere  theoretical  abstraction  to  say  the  injury  was 
not  to  the  cliild  but  wholly  to  the  mother?  ....  If,  in  the  con- 
templation of  the  common  law,  life  l>egins  as  soon  as  the  infant  is 
able  to  stir  in  the  mother's  womb,  and  that  an  injury  inflicted  upon 
an  infant  while  in  the  womb  of  the  mother  shall  be  deemed  murder 
if  the  infant  survive  the  wound  during  prenatal  life  but  succumbs 
to  it  and  dies  from  it  after  being  born,  and  if  every  legitimate  in- 
fant en  ventre  sa  mere  is  to  be  deemed  as  born  for  all  purposes 
beneficial  to  the  child,  why  should  it  be  supposed  the  common  law 
would  have  denied  to  an  infant  born  alive  the  right  to  recover  dam- 
ages for  the  injury  inflicted  upon  it  while  in  the  womb  of  the 
mother?  Had  such  injury,  though  inflicted  on  the  child  while  in 
the  mother's  womb,  been  sufficient  to  cau!=e  the  death  of  the  infnnt 
after  It  had  been  born  alive,  the  common  law  would  have  regarded 
the  injui'y  as  having  been  inflicted  upon  a  human  being,  and  pun- 
ished the  perpetrator  accordingly:  and  that  being  true,  why  should 
the  infant  which  survives  be  denied  the  riglit  to  recover  damages 
occasioned  by  the  same  injury?  ....  Should  compensation  for  his 
injuries  be  denied  on  a  mere  theory.  Icnown  to  be  false,  that  the  in- 
jury was  not  to  his  person  but  to  the  person  of  the  mother?  The 
law  should,  it  seems  to  me,  be,  that  whenever  a  child  in  utero  is  so 
far  advanced  in  prenatal  age  as  that,  should  parturition  by  natural 
or  artificial  means  occur  at  such  age,  such  child  could  and  would 
live  separable  from  the  mother  and  grow  into  the  ordinary  activi- 
ties of  life,  and  is  afterward  born  and  becomes  a  living  human 
being,  such  child  has  a  right  of  action  for  any  injuries  wantonly  or 
negligently  inflicted  upon  his  or  her  person  at  such  age  of  viability, 
though  tlicn  in  the  womb  of  the  mother." 


ACTION  FO-R  PEATH  OF  PRE^TATrPvE  CHILD.— If  ft  woman 
four  or  five  months  pregnant  falls  on  a  defective  highway  and  is  de- 
livered of  a  cliild  tliat  survives  lait  a  few  minutes,  the  ciiild  is  not  a 
"person"  witliin  tlie  statute  giving  a  cause  of  action  for  negligent 
donth  to  tiie  administrator:  Dietrich  v.  Northampton.  138  Ma.ss.  14, 
52  Am.  Rep.  242. 
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LANDLORD  AND  TENANT— ACTION  FOR  RENT— BAR.— 
Where  a  lease  provides  for  the  payment  of  rent  in  separate  Install- 
ments, separate  actions  may  l>e  brought  on  the  lease  for  each  in- 
stallment, and  a  judixnu^it  for  one  installment  of  rent  is  no  bar  to 
a  second  action  to  recover  for  a  subsequent  installment. 

LANDLORD  AND  TENANT— WHAT  NOT  AN  EVIOTION.— 
Where  a  ten;int  abandons  premises  without  the  fault  of  the  land- 
lord, the  landlord  may  rr^enter  and  re-rent  the  premiises.  and  his 
so  taking  possession  is  not  an  eviction  and  does  not  relieve  the 
tenant  from  the  liability  for  rent. 

LANDLORD  AND  TENANT— EVICTION  AS  A  DEFENSE- 
RES  JUDICATA.— An  alleged  eviction  cannot  be  set  up  as  a  de- 
fense In  a  second  suit  for  the  recovery  of  rent,  where  the  acts  con- 
stittiting  the  eviction  were  known  to  the  tenant  before  the  trial  of 
the  first  suit,  and  could  have  been  raised  and  determined  under  the 
Issues  in  that  suit 

APPEAT^WHAT  CONSIDERED— COURT  EXAMINING 
WITNESS.- If  no  objection  is  made  at  the  trial  to  the  action  of  the 
court  in  examining  witnesses,  to  the  exclusion  of  counsel,  no  ques- 
tion in  regard  to  such  action  can  be  raised  on  appeal. 

TRIAT^DIRBCTING  VERDICT.— It  is  proper  for  the  court 
to  direct  a  verdict  for  the  plaintiff  where  there  is  no  conflict  in  the 
evidence  establisliing  the  plaintiff's  right  of  recovery,  and  there  Is 
no  evidence  tending  to  support  any  defense  of  the  defendant. 

Stephen  G.  Swisher  and  Dennis  &  Rigby,  for  the  appellant. 

Jerome  Probst,  for  the  appellee. 

'^^^  CRAIG,  J.  Three  grounds  are  relied  upon  by  appellant 
to  reverse  the  jurlgment  of  the  appellate  court:  1.  That  the 
former  judgment  in  the  circuit  court  is  a  bar  to  this  action;  2. 
That,  even  aside  from  such  bar,  the  defendant  produced  evi- 
dence of  an  eviction,  on  which  he  was  entitled  to  go  to  llie 
jury;  and  3.  That  the  court  erred  in  his  manner  of  examining 
the  witnesses,  and  particularly  the  appellant;  in  peremptorily 
concluding  the  case  and  instructing  the  jury  to  find  for  the 
plaintiff  and  assess  its  damages  at  an  amount  named  by  the 
court,  and  refusing  all  instructions  requested  by  the  defendant. 

TTpon  an  examination  of  the  record  it  will  be  found  that  the 
former  suit  was  for  rent  from  September  1,  1896,  to  April  30, 

1897,  whereas  the  present  action  is  for  the  rent  accruing  subse- 
quent to  that  time,  to  wit,  from  ]\[ay  1,  1897,  to  January  31, 

1898.  It  may  be  conceded  that  a  single  cause  of  action  cnnnot 
be  split  into  two  or  uK^ro  parts  and  separate  suits  be  brnugh.t 
for  the  diderent  parts  of  what,  in  fact,  constitutes  a  single  de- 
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mand;  but,  as  said  by  counsel  in  their  argument,  "the  bare 
fact  that  two  causes  of  action  spring  out  of  the  same  contract 
does  not  ipso  facto  render  a  judgment  on  one  a  bar  to  a  suit 
on  the  other."  Tlie  same  contract  may,  and  often  does,  con- 
tain independent  provisions  for  the  payment  of  money  at  differ- 
ent times  and  in  different  amounts,  and  '*2'*  suits  may  be  main- 
tained on  each  provision  of  the  contract  as  the  payments  mature 
by  the  terras  of  the  contract.  In  McDole  v.  McDole,  106  111. 
452,  it  was  expressly  held  that  where  a  lease  provides  for  the 
payment  of  a  given  sum  annually,  separate  actions  may  be 
brought  upon  the  lease  for  each  year's  rent,  and  a  judgment 
for  one  year's  rent  is  no  bar  to  a  second  action  for  the  rent  of  a 
subsequent  year.  So  in  Casselberr}'  v.  Forquer,  27  111.  170,  it 
was  held  that  where  several  payments  reserved  by  a  lease  were 
due,  suit  might  be  brought  on  each  payment  successively,  as 
they  fall  due:  See,  also,  1  Ency.  of  PI.  &  Pr.  15-1.  It  is  true  that 
there  the  two  suits  were  between  the  same  parties  and  on  the 
same  lease,  but  they  were  not  for  the  same  cause  of  action,  and 
hence  the  former  suit  is  no  bar  to  the  present  action. 

It  is  also  claimed  that  after  appellant  abandoned  the  leased 
premises,  acts  of  appellee  in  taking  possession  and  renting  a 
portion  of  the  premises,  and  in  making  alterations  in  the  hall- 
way and  one  of  the  rooms,  constituted  an  eviction,  and  upon 
that  ground  appellee  could  not  recover.  There  are  two  answers 
to  this  position.  In  the  first  place,  the  premises  were  aban- 
doned by  the  appellant  without  the  fault  of  appellee,  and  when 
such  is  the  case  the  landlord  may  re-enter  and  re-rent  the  prem- 
ises, crediting  the  former  tenant  with  the  proceeds,  and  his  so 
taking  possession  does  not  relieve  the  tenant  from  liability  for 
the  stipulated  rent:  Humiston  v.  Wheeler,  175  111.  514.  Second, 
it  appears  from  the  record  that  the  vacation  of  the  premises  by 
appellant,  the  re-entry  by  appellee,  and  the  alterations  to  the 
premises  set  up  as  a  defense  were  prior  to  the  commencement 
of  the  former  suit,  and  the  Judgment  in  the  former  suit  is  con- 
clusive on  appellant  as  to  all  questions  concerning  the  validity 
of  the  lease  which  were  or  might  have  been  raised  and  deter- 
mined under  the  issues  in  the  former  suit,  as  held  in  Louisville 
etc.  Ey.  Co.  v.  Carson,  169  111.  247.  Appellant,  however,  seeks 
to  avoid  ■^^'^  the  effect  of  the  former  judgment  by  the  claim 
that  he  did  not  learn  of  the  alterations  until  after  the  former 
trial.  The  premises  were  vacated  by  appellant  in  August.  1806; 
the  alterations  were  made  in  January,  1897;  the  first  suit  was 
commenced  April  20,  1897;  appellant  learned  of  the  alterations 
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in  May  or  June,  1897,  and  the  first  or  former  suit  was  tried  in 
November,  1897.  This  shows  appellant  knew  of  the  alleged  de- 
fenses about  five  months  before  the  former  trial. 

Under  the  third  ground  relied  upon  for  a  reversal  of  the 
judgment,  it  is  claimed  that  the  court  took  upon  itself  the  ex- 
amination of  witnesses  to  the  exclusion  of  counsel.  In  the  trial 
of  a  cau.'^e  the  attorneys  have  the  undoulited  right  to  examine 
their  witnesses,  and  the  court  has  no  authority  to  prevent  coun- 
sel from  exercising  that  right  on  the  trial  of  a  case.  Bnt  no 
objection  was  made  to  the  action  of  the  court  in  the  examina- 
tion of  witnesses  nor  was  any  exception  reserved,  hence  no 
question  is  presented  for  our  determination  in  regard  to  the 
action  of  the  court. 

It  is  also  said  the  court  terminated  the  trial  before  counsel 
for  the  defense  had  rested  their  case  and  before  the  testimony 
for  the  defense  was  all  in.  The  record  fails  to  show  that  the 
defeiidants  offered  other  or  further  evidence,  and  in  the  ab- 
sence of  such  a  showing  it  will  be  presumed  that  the  evidence 
was  all  in. 

It  is  also  claimed  that  the  court  erred  in  instructing  the  jury 
to  find  a  verdict  for  the  plaintiff.  As  there  was  no  conflict  in 
the  evidence,  it  was  a  question  of  law  whether,  on  the  facts, 
plaintiff  was  entitled  to  a  verdict,  and  as  there  was  no  evidence 
tending  to  support  any  defense  interposed  by  appellant,  the 
court  properly  instructed  the  jmy  to  return  a  verdict  for  the 
plaintiff:  Rack  v.  Chicago  City  Ey.  Co.,  173  111.  2S9;  Angus  v. 
Chicago  Trust  etc.  Bank,  170  "ill.  298. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


LANDLORD  AND  TENANT-EVICTION.-Entry  by  the  landlord 

upon  till'  (It'iiiiserl  premises  followed  by  a  lease  to  other  parties  con- 
stitutes an  eviction:  Note  to  Keatiuc  v  Springer.  37  Am.  St.  Rep. 
185;  but  wiien  a  tenant  wrongfully  aliandons  the  premises,  the  land- 
lord may  re-enter  without  waiving  his  rights  (Bowen  v.  Clarke,  22 
Or.  ^(\(\,  29  Am.  St.  Rep.  025)  and  relet  the  property  without  sur- 
rendering or  terminating  the  first  lea.se:  Resplni  v.  Porta,  89  Gal. 
4G4,  23  Am.  St.  Rep.  488. 

CONTRACTS-^SEPARATE  RECOVERY  OF  INSTALLMENTS 
DUE  ON.— Each  default  in  tlie  payment  of  money  falling  due  by  a 
contract,  jiayable  in  installment.s.  may  be  the  subject  of  an  inde- 
iicndent  action.  i)rovided  it  is  ])ronc:ht  before  the  next  installment 
becomes  due:  Lorillard  v.  Clyde,  122  N.  Y.  4L  19  Am.  St.  Rep.  470, 
and   note. 

.JUDGMENTS— RES  .TUDICATA.— A  .ludgment  is  conclusive,  not 
only  as  to  every  matter  which  was  actually  litigated,  but  as  to  any 
matter  which  mitrht  have  been  litigated:  Note  to  T.,orillard  v.  Clyde, 
19  Am.  St.  Rep.  474.  See  this  cMse.  122  N.  Y.  41.  19  Am.  St.  Rep. 
470,  for  the  doctrini'  of  res  judicata  as  applied  wlien  several  action?' 
are  brouglit  to  recover  installments. 
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TRIALr— DIRECTING  VERDICT.— If  the  evidence  leaves  the 
facts  undisputed,  and  only  one  conclusion  or  Inference  can  reason- 
ably be  drawn,  the  court  commits  no  error  in  directing  a  verdict: 
McCormlck  etc.  Co.  v.  Faulkner,  7  S.  Dak.  363,  58  Am.  SL  Rep.  839, 
and  note. 


Intee-Ooban  Publishing  Company  v.  Associated 

Press. 

[184  Illinois,  438.] 

CORPORATIONS  -  CHARACTER— HOW  DETERMINED.- 
THE  UNUSED  POWERS  of  a  corporation,  as  the  power  to  pur- 
chase, erect,  lease,  or  sell  telegraph  and  telephone  lines,  are  Im- 
portant In  determining  the  character  of  a  corporation  under  its 
charter. 

TELEGRAPH  COMPANIES  —  PUBLIC  BUSINESS.-The 
business  of  a  telegraph  or  telephone  company  is  public  in  its  nature, 
and  a  public  interest  is  impressed  thereon  to  such  an  extent  that 
no  discrimination  can  be  made  against  persons  or  corporations  in 
Its  business  of  receiving  and  transmitting  messages. 

OORPORATIONS-NEWS— ASSOCIATED  PRESS— PUBLIC 
USE.— A  corporation  known  as  the  Associated  Press,  organized  for 
the  sole  purpose  of  gathering  news  for  sale  and  publication,  has  de- 
voted its  property  to  a  public  use.  and  it  can  make  no  discrimination 
against  persons  who  wish  to  purchase  information  and  news,  for 
the  purposes  of  publication,  which  it  was  created  to  furnish. 

CORPORATIONS-PUBLIC  DUTIES— CONTRACT.— The  ob- 
ligation to  serve  the  public,  of  a  corporation  whose  business  is  im- 
pressed with  a  public  use,  is  not  one  resting  on  contract  but  grows 
out  of  the  fact  that  it  is  in  the  discharge  of  a  public  duty,  and  this 
duty  cannot  be  disregarded  by  a  contract  stipulation  that  It  should 
not  be  liable  to  discharge  such  public  duty. 

MONOPOLY.— RESTRICTIONS  OF  THE  ASSOCIATED 
PRESS,  through  its  by-laws  and  contracts,  whereby  its  members 
are  prevented  from  procuring  news  for  publication  from  any  other 
source  than  itself,  tend  to  create  a  monopoly,  and  are  illegal  and 
void. 

INJUNCTION  AGAINST  NEWS  ASSOCIx^LTION.— An  injunc- 
tion will  issue  to  restrain  the  Associated  Press,  a  news  association, 
from  refusing  to  furnish  news  to  one  of  its  members  in  accordance 
witli  the  terms  of  a  contract,  where  the  only  ground  for  refusal 
is  the  violation  by  the  member  of  an  iUegal  provision  in  the  con- 
tract that  he  would  not  procure  news  from  antagonistic  agencies. 

Knight  &  Brown,  for  the  appellant. 

John  P.  Wilson  and  T.  A.  Moran,  for  the  appellee. 

**^  PHILLIPS,  J.  The  Inter-Ocean  Publishing  Company, 
a  corporation  organized  under  the  laws  of  the  state  of  Illinois, 
is  engaged  in  publishing  two  newspapers  in  the  city  of  Chicago, 
known  as  "The  Daily  Inter-Ocean"    and  "The  Weekly  Inter- 
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Ocean,"  which  have  a  wide  circulation  in  the  states  and  territo- 
ries of  the  United  States.  The  Associated  Press  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of  Illinois  in  1893. 
The  object  of  its  creation  was,  "to  buy,  gather,  and  accumulate 
information  and  news;  to  vend,  supply,  distribute,  and  publish 
the  same;  to  purchase,  erect,  lease,  operate,  and  sell  telegraph 
and  telephone  lines  and  other  means  of  transmitting  news;  to 
publish  periodicals;  to  make  and  deal  in  periodicals  and  other 
goods,  wares,  and  merchandise."  It  has  about  eighteen  by-laws, 
with  about  seventy-five  subdivisions  thereof.  The  stockholders 
of  the  Associated  Press  are  the  proprietors  of  newspapers,  and 
the  only  business  of  the  corporation  is  that  enunciated  in  its 
charter,  and  is  mainly  buying,  gathering,  and  accumulating 
news  and  furnishing  the  same  to  persons  and  corporations  who 
have  entered  into  contract  therefor.  It  may  furnish  news  **^ 
to  persons  and  corporations  other  than  those  who  are  its  stock- 
holders, and  the  term  "members,"  used  in  its  by-laws,  applies 
to  proprietors  of  newspapers,  other  than  its  stockholders,  who 
have  entered  into  contracts  with  it  for  procuring  news.  It  does 
not  appear  that  it  has  availed  itself  of  any  of  the  powers  con- 
ferred by  its  charter  other  than  that  of  gathering  news  and 
distributing  the  same  to  its  members.  Under  the  by-laws  of 
appellee  the  Inter-Ocean  Publishing  Company  became  a  stock- 
holder. Among  the  by-laws  having  reference  to  stockholders 
are  the  following: 

"Article  11.' — Sec.  8.  Sale  or  Purchase  of  Specials. — Xo 
member  shall  furnish,  or  permit  anyone  to  furnish,  its  special 
or  other  news  to,  or  shall  receive  news  from,  any  person,  firm, 
or  corporation  which  shall  have  been  declared  by  the  board  of 
directors  or  the  stockholders  to  bo  antagonistic  to  the  associa- 
tion; and  no  member  shall  furnish  news  to  any  other  person, 
firm,  OT  corporation  engaged  in  the  business  of  collecting  or 
transmitting  news,  except  with  the  written  consent  of  the  board 
of  directors." 

"Article  14. — Sec.  1.  Board  may  Suspend. — The  board  of 
directors  shall  have  the  power,  by  a  two-thirds  vote  of  the  whole 
boarfl,  to  suspend  a  member  or  impose  upon  him  a  fine  of  not 
exceeding  one  thousand  ddlars  for  furnishing  news  to  any  per- 
son or  association  antagonistic  or  in  opposition  to  the  Associated 
Press,  or  for  purchasing  news  from  any  person  or  organization 
formally  declared  by  tlie  board  of  dir^'otors  or  by  the  sfockliold- 
ers  of  the  association,  at  aTiy  arnnal  or  special  meeting,  to  be  in 
such  antagonism  or  opposition,  or  for  any  other  violation   of 
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the  by-laws  or  his  contract;  provided,  always,  that  ten  days' 
notice,  in  writing,  of  a  complaint  be  first  served  upon  the  offend- 
ing member;  and  said  member  shall  have  an  opportunity  to  be 
heard  in  his  own  defense,  and  if  said  member  shows  that  the 
offense  was  unintentional,  and  shall  have  discontinued  the  same, 
he  shall  not  be  suspended." 

***  On  March  2,  1893,  the  Associated  Press  entered  into  an 
agreement  with  the  Inter-Ocean  Publishing  Company,  by  which 
it  sold  to  the  latter  its  night  news  report  for  publication  in  the 
two  newspapers  for  the  term  of  ninety- two  years,  which  the 
Inter-Ocean  company  agreed  to  receive  and  pay  for  at  the  rate 
of  one  hundred  and  two  dollars  per  week,  which  sum  was  liable 
to  be  increased  fifty  per  cent.  The  Associated  Press  agreed  to 
furnish  to  the  Inter-Ocean  company  local  and  telegraphic  news 
within  a  radius  of  sixty  miles  of  Chicago,  in  accordance  with  its 
by-laws.  The  contract  between  the  Inter-Ocean  company  and 
the  Associated  Press,  among  other  provisions,  contained  the 
following: 

"Sixth.  Said  party  of  the  second  part  covenants  and  agrees 
that  it  will  not  furnish,  before  publication,  any  news  to  any  per- 
son or  corporation  engaged  in  the  business  of  collecting  or  trans- 
mitting news,  except  upon  the  written  consent  of  the  board  of  di- 
rectors of  the  party  of  the  first  part  first  had  and  obtained;  and 
that  it  will  not  furnish  to  any  person  any  of  the  news  received 
by  it  under  this  contract  before  publication  by  it;  and  that  it 
will  not  furnish  its  special  or  other  news  to  or  receive  news 
from  any  person  or  corporation  which  shall  have  been  declared 
by  the  board  of  directors  of  said  party  of  the  first  part  antago- 
nistic to  said  party  of  the  first  part,  after  having  received  notice 
of  such  declaration. 

"Seventh.  It  is  further  mutually  agreed  between  the  parties 
hereto  that  the  rights,  duties,  and  obligations  of  the  respective 
parties  hereto,  except  as  hereinbefore  specifically  provided  for, 
shall  be  controlled  and  governed  by  the  by-laws  of  said  party 
of  the  first  part  now  or  hereafter  in  force,  during  the  life  of 
this  contract;  and  that  the  right  to  receive  news  under  this  con- 
tract may  be  suspended  or  terminated  in  the  manner  and  for  the 
causes  specified  in  said  by-laws." 

"Ninth.  Said  party  of  the  first  part  promises  and  agree?  not 
to  furnish  any  new?  report  to  any  newspaper  published  in  the 
said  territory  described  in  this  contract  '*'*'  not  now  entitled 
to  receive  the  same  under  the  by-laws  of  said  party  of  the 
first  part,  without  the  written  consent  of  the  said  party  of  the 
second  part  or  its  assigns. 
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"Tenth.  Said  party  of  the  second  part  has  assigned  and  trans- 
ferred its  stock  in  the  said  party  of  the  first  part  to  the  said 
party  of  the  first  part,  which  stock  is  to  he  held  by  said  party 
of  the  first  part  as  security  for  the  performance  by  said  party  of 
tlie  second  part  of  this  contract  on  its  part.  Said  party  of  the 
second  part,  in  consideration  of  the  makinir  of  this  contract  by 
said  party  of  the  first  part,  hereby  covenants  and  agrees  that  it 
will  not  sell  or  part  with  any  interest  in  said  stock  to  any  party 
who  shall  not  be  the  proprietor  of  a  newspaper  which  shall  at 
the  time  be  on  the  membership  roll  of  said  party  of  the  first 
part,  and  that  it  will  keep  and  observe  and  perform  all  the 
requirements  of  the  by-laws  of  said  party  of  the  first  part  now 
or  hereafter  in  force  during  the  life  of  this  contract." 

Contracts  of  substantially  the  same  character  have  been  en- 
tered into  from  time  to  time  between  the  Associated  Press  and 
most  of  the  leading  newspapers  throughout  the  United  States, 
to  whom  under  its  charter  and  by-laws  and  under  its  contracts,  it 
sells  and  vends  its  news.  Similar  associations  for  gathering  and 
selling  and  vending  news,  to  a  limited  extent,  exist  in  other  cities 
than  Chicago,  but  none  of  them  so  widely  extended.  Among 
these  are  the  Sun  Printing  and  Publishing  Association  of  Xew 
York  City,  the  "New  York  Sun"  of  New^  York  City,  and  the 
LatTan  N"ews  Bureau  of  New  York  City.  These  three  latter 
associations  have  been  declared  to  be  antagonistic  to  the  Asso- 
ciated Press  by  the  board  of  directors  of  the  latter.  News  of 
an  important  chara<!ter  not  gathered  by  the  Associated  Press 
was  gathered  by  a  certain  alleged  antagonistic  association,  and 
the  Inter-Ocean  Publishing  Company,  for  the  purpose  of  fur- 
nishing its  readers  "with  information  and  news  gathered  from 
various  points  and  sources,  in  addition  to  the  news  purchased 
-*-«!  ]^y  i^  from  the  Associated  Press  also  purchased  and  pub- 
lished news  obtained  by  it  from  the  Sun  Printing  and  Publish- 
ing Association  of  New  York  City,  but  did  not  furnish  news  to 
the  latter  association  or  to  any  of  the  associations  antagonistic 
to  the  Associated  Press.  Tlie  Chicago  Herald  Company  and 
the  Chica^ro  Daily  News  Company  made  complaint  to  the  Asso- 
ciated Press  that  the  Inter-Ocean  Publishing  Company  was  pub- 
lishing news  procured  by  it  from  the  Sun  Printing  and  Pub- 
lishinir  Association  of  New  York,  the  "New  York  Sun"  of  ^ew 
York  City  and  the  Laffan  News  F>uroau  of  New  York  City,  and 
asked  that  the  Inter-Ocean  Publishinr:  Coiii]-)any's  contract  and 
section  !^  of  article  11  of  the  bv-laws  shonld  lie  enforced.  The 
Associated  Press    2:ave  notice  to  the    lattT-Oecan    Puljlishijig 
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Company  that  a  meeting  of  its  board  of  directors  would  be  held 
at  a  time  and  place  mentioned,  to  take  action  on  the  complaints 
of  the  Chicago  Herald  Company  and  the  Chicago  Daily  News 
Company.  Before  the  time  set  for  hearing  the  Inter-Ocean 
Publishing  Company  filed  its  bill  for  an  injunction  against  the 
Associated  Press  from  suspending  or  expelling  it  from  its  mem- 
bership and  from  refusing  to  furnish  it  news  according  to  the 
terms  of  its  contract,  and  from  doing  any  act  or  thing  tending 
to  deprive  it  of  the  news  gathered  by  appellee,  and  for  such 
other  relief,  general  and  special,  as  might  be  just  and  equitable. 
The  bill  set  up  the  facts  hereinbefore  stated,  and  set  out  the 
by-laws  of  the  appellee  in  full,  and  alleged  that  the  appellee  had 
been  able  to  control  the  business  of  buying  and  accumulating 
news  in  Chicago  and  selling  the  same,  and  has  thus  created  in 
itself  an  exclusive  monopoly  in  that  business,  and  to  preserve 
such  monopoly  had  declared  the  Sun  Printing  and  Publishing 
Association  a  rival  or  competitor  in  business  and  antagonistic 
to  it,  and  sought  to  prohibit  its  members  from  buying  news 
therefrom  under  pain  of  suspension  or  expulsion;  alleged  that 
appellee  had  at  various  times,  by  threats  of  suspension  ^^"^  and 
expulsion,  compelled  divers  of  its  members  to  cease  buying  the 
special  news  of  the  Sun  Printing  and  Publishing  Association 
under  its  contracts  with  its  members.  The  bill  set  out  the  con- 
tracts and  names  of  such  members,  and  alleged  that  the  notice 
served  on  appellant  for  a  hearing  on  the  complaints  against  it 
is  similar  to  the  action  of  appellee  against  other  members  who 
were  forced  to  cease  buying  special  news  from  the  Sun  Printing 
and  Publishing  Association;  that  appellant  is  in  duty  bound, 
both  to  its  patrons  and  to  the  public,  to  publish  all  the  news 
it  can  gather,  and,  if  not  able  to  obtain  such  news  from  one 
source,  it  m.nst,  in  justice  to  its  patrons  and  the  public,  re.-ort 
to  other  sources;  that  the  news  which  it  obtained  from  appellee 
it  was  unable  to  obtain  from  any  other  source,  and  appellee 
would  not  furnish  the  same  to  appellant  unless  it  executed  the 
contract  hereinbefore  mentioned,  because  of  which  appellant 
was  forced  to  and  did  execute  such  contract;  that  appellee  does 
not  furnish  all  the  news  obtainable  and  desired  by  appellant 
under  that  contract,  and  to  obtain  such  other  news  appellant 
was  forced  to  resort  to  the  Sun  Printing  and  Publishing  Asso- 
ciation of  New  York;  that  the  right  to  receive  the  news  gath- 
ered by  appellee  and  publish  the  same  in  its  newspaper  is  a  val- 
uable property  and  property  right,  and  appellant  is  forced  to 
obtain  the  news  not  obtainable  from  appellee,  and  which  is  ab- 
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Bolutely  needed  in  publishing  its  newspapers,  from  the  Sun 
Printing  and  Publishing  Association;  that  the  appellee  is  at- 
tempting to  force  appellant  to  cease  taking  news  from  the  latter 
association,  but  to  do  so  would  work  irreparable  damage  and  in- 
jury to  appellant,  and  would  prevent  it  from  furnishing  needed, 
important,  and  necessary  news  to  the  public,  and  would  tend  to 
create  in  favor  of  appellee  a  monopoly. 

The  appellee  filed  an  answer  to  the  bill.  A  hearing  was  had 
upon  the  bill  and  answer,  both  of  which  were  sworn  to,  and 
certain  affidavits  which  were  read  and  used  '*^^  as  depositions, 
and  a  decree  was  rendered  dismissing  the  bill  for  want  of 
equity.  On  appeal  to  the  appellate  court  for  the  first  district 
the  decree  was  arlirmed,  and  this  appeal  is  prosecuted. 

It  has  been  uniformly  held  that  a  telegraph  or  telephone  com- 
pany is  bound  to  treat  all  persons  and  corporations  alike,  and 
without  discrimination  in  its  business  of  receiving  and  trans- 
mitting messages.  The  business  of  such  a  company  is  public 
in  its  nature,  and  a  public  interest  is  impressed  thereon  to  such 
an  extent  that  no  discrimination  can  be  made  against  persons 
or  corporations:  People  v.  Western  Union  Tel.  Co.,  166  111.  15. 
Wliere  one  is  the  owner  of  property  which  is  devoted  to  a  use 
in  which  the  public  has  an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  such  use,  and  must,  to  the  extent  of  that 
interest,  submit  to  be  controlled  by  the  public  for  the  common 
good  as  long  as  such  use  is  maintained.  The  manner  in  which 
it  is  devotad  to  a  use  in  which  the  public  has  an  interest  may  be 
very  diverse  and  the  public  interest  in  such  use  may  be  of  a 
widely  variant  character;  but  where  the  use  is  one  in  which 
the  public  is  inteitsted  or  has  an  interest,  public  control  is 
necessary  for  tlie  common  good:  ]\Iunn  v.  People,  9-4  U.  S,  113. 
The  a]ii»ellee  corporation  voluntarily  sought  corporate  exist- 
ence to  engase  in  an  enterprise  which  invested  it  with,  among 
others,  the  power  of  eminent  domain.  It  was  organized,  among 
'■  •  :'iin_'s.  to  purchase,  erect,  lease,  operate,  and  sell  tele- 
gra]ih  and  telo''>hone  lines — a  business  which  is  e--rntially  public 
in  its  nature  and  renders  a  corporation  so  engaged  amenable 
to  public  control.  Whilst,  under  the  averments  of  the  bill  and 
answer  and  alTidavits,  the  appellee  corporation  has  only  engaged 
in  business  to  the  extent  of  its  power  '''to  buy,  gather,  and  ac- 
cumulate information  and  news,  to  vend,  supply,  distribute, 
and  publish  the  same."  and  has  not  attempted  to  purchase, 
erect,  lease,  or  sell  telegraph  and  telephone  lines,  it  is  important 
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to  determine  the  character  '*^®  of  the  corporation  under  its 
charter  and- under  the  business  in  which  it  is  actually  engaged. 

The  organization  of  such  a  method  of  gathering  information 
and  news  from  so  wide  an  extent  of  territory  as  is  done  by  the 
appellee  corporation,  and  the  dissemination  of  that  news,  re- 
quires the  expenditure  of  vast  sums  of  money.  It  reaches  out 
to  the  various  parts  of  the  United  States,  where  its  agents 
gather  news  which  is  wired  to  it,  and  through  it  such  news  is 
received  by  the  various  important  newspapers  of  the  country. 
Scarcely  any  newspaper  could  organize  and  conduct  the  means 
of  gathering  the  information  that  is  centered  in  an  association 
of  the  character  of  the  appellee  because  of  the  enormous  ex- 
pense, and  no  paper  could  be  regarded  as  a  newspaper  of  the 
day  unless  it  had  access  to  and  published  the  reports  from  such 
an  association  as  appellee.  For  news  gathered  from  all  parts  of 
the  country'  the  various  newspapers  are  almost  solely  dependent 
on  such  an  association,  and,  if  they  are  prohibited  from  pub- 
lishing it  or  its  use  is  refused  to  them,  their  character  as  news- 
papers is  destroyed  and  they  would  soon  become  practically 
worthless  publications.  The  Associated  Press,  from  the  time 
of  its  organization  and  establishment  in  business,  sold  its  news 
reports  to  various  newspapers  who  became  members,  and  the 
publication  of  that  news  became  of  vast  importance  to  the  pub- 
lic, so  that  public  interest  is  attached  to  the  dissemination  of 
that  news.  The  manner  in  which  that  corporation  has  used  its 
franchise  has  charged  its  business  with  a  public  interest.  It 
has  devoted  its  property  to  a  public  use,  and  has,  in  effect, 
granted  to  the  public  such  an  interest  in  its  use  that  it  must 
submit  to  be  controlled  by  the  public  for  the  common  good,  to 
the  extent  of  the  interest  it  has  thus  created  in  the  public  in  its 
private  property.  The  sole  purpose  for  which  news  was  gath- 
ered was  that  the  same  should  be  sold,  and  all  newspaper  pub- 
lishers desiring  to  purchase  '^^  such  news  for  publication  are 
entitled  to  purchase  the  same  without  discrimination  against 
them. 

It  was  held  in  Xew  York  etc.  Stock  Exchange  v.  Board  of 
Trade,  127  111.  153,  lfi3,  11  Am.  St.  Rep.  107:  "Assuming  these 
market  quotations  and  reports  are  property  and  the  private 
property  of  the  board  of  trade,  yet  if  they  have  been  so  used  by 
the  board,  and  by  the  telegraph  company  with  the  knowledge 
and  consent  of  the  board,  as  to  become  affected  with  a  public 
interest,  then  they  are  subject  to  such  public  regulation  by  the 
legislature  and  the  courts  as  is  necessary  to  prevent  injur}'  to 
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such  public  interest.  The  doctrine  in  question  has  application 
both  to  the  property  of  individuals  and  of  corporations,  and 
it  is  therefore  immaterial  that  any  such  corporation  may  be  a 
mere  private  corporation.  If  the  interest  is  public,  then  it  is 
necessarily,  to  all  alike,  common  to  all  and  upon  equal  terms. 
The  doctrine,  as  applied  to  tbe  matter  of  these  market  quota- 
tions, would  forbid  that  a  monopoly  should  be  made  of  them 
by  furnishing  them  to  some  and  refusing  them  to  others  who 
are  equally  willing  to  pay  for  them  and  be  governed  by  all  rea- 
sonable rules  and  regulations,  and  would  prevent  the  board  of 
trade  or  tlie  telegraph  companies  from  unjustly  discriminating 
in  respect  to  the  parties  who  will  be  allowed  to  receive  them." 
This  principle  is  sustained  in  Friedman  v.  Gold  etc.  Tel.  Co.,  32 
Hun,  4,  and  Smith  v.  Gold  etc.  Tel.  Co.,  42  Hun,  454.  The  ap- 
pellee corporation  being  engaged  in  a  business  upon  which  a 
public  interest  is  engrafted,  upon  principles  of  justice  it  can 
Tuake  no  distinction  with  respect  to  persons  who  wish  to  pur- 
chase information  and  news,  for  purposes  of  publication,  which 
it  was  created  to  furnish. 

It  is  urged,  however,  that  by  the  terms  of  the  contract  appel- 
lant cannot  retain  its  membership  and  stock  in  the  Associated 
Press,  and  have  the  right  to  purchase  news  accumulated  by  it 
at  contract  price,  without  complying  with  that  part  of  the  con- 
tract which  reqiiires  appellant  '^'*^  to  refrain  from  receivirz 
news  from  any  person  or  corporation  which  has  been  declare  1 
by  the  board  of  directors  of  appellee  to  be  antagonistic  to  t]-;e 
latter,  and  without  appellant  being  controlled  or  governed  by 
the  by-law  of, appellee  to  the  same  effect.  The  character  of  ap- 
pellee's business  is  not  to  be  determined  by  the  contract  which 
it  made  respecting  the  liabilities  which  would  attend  it,  but  b\v 
the  nature  of  the  business,  its  fixed  legal  character,  growing  out 
of  the  mnnner  in  which  that  business  is  conducted,  and  th.e 
pur])o?e  of  its  creation.  The  legal  character  of  the  corporatinu 
and  its  duties  cannot  be  disregarded  because  of  aiiv  stipulation 
incorporated  in  a  contract  that  it  should  not  be  lial>le  to  dis- 
charge a  public  dnty.  Its  obligation  to  ?orvp  the  puMic  is  not 
one  resting  on  cnntrnct,  bnt  grows  out  of  the  fact  that  it  is  in 
the  discharge  of  a  public  duty,  or  a  private  duty  which  has  been 
so  onnductf'd  thnt  a  public  iiitorost  has  attached  thereto. 

In  Smith  v.  Gold  etc.  Tel.  Co.,  12  Hun,  454,  an  action  wag 
brought  to  restrain  the  defendant  from  removing  from  com- 
plainant's ofTice  a  ticker,  or  from  doinf:  any  act  which  would  in 
an_y  way  interfere  witli  the  receipts  of  ipiotations  from  the  stock 
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exchange.  By  one  of  the  clauses  of  the  contract  the  plaintiff 
agreed  that  the  company  might  forthwith  discontinue  its  ser- 
vice without  notice,  whenever,  in  its  judgment,  any  breach  of 
the  terms  of  the  contract  should  be  made  by  him.  It  was  held: 
"But  so  long  as  collecting  and  supplying  quotations  is  carried 
on  by  them,  as  it  is  conceded  to  be  at  present,  they  should  ren- 
der equal  and  impartial  service  to  those  who  comply  with  rea- 
sonable regulations.  What  regulations  are  reasonable  may  not 
in  all  cases  be  easy  to  determine,  but  there  need  be  no  hesita- 
tion in  saying  that  the  clause  of  their  contract  permitting  them 
to  discontinue  the  service  when,  in  their  judgment,  a  breach  of 
conditions  has  been  had,  is  not  a  reasonable  regulation  and 
affords  no  defense  to  this  action.  No  man  can  be  judge  in  his 
own  case,  and  ^'^^  to  justify  defendants  in  refusing  to  perform 
service  there  must  be  a  reason  that  the  court  can  pronounce 
sufficient.*' 

In  Commercial  Union  Tel.  Co.  v.  New  England  Tel.  Co.,  61 
Vt.  241,  15  Am.  St.  Eep.  893,  a  question  arose  as  to  compelling 
a  telephone  company  to  furnish  telephone  service.  In  defense 
it  was  sought  to  set  up  a  contract  between  the  Bell  Telephone 
Company  and  the  respondent  restricting  the  right  to  the  use  of 
their  instruments,  but  the  court  held  there  was  no  right  to  dis- 
criminate and  that  the  restricting  clause  was  invalid,  and  it  was 
said:  "On  the  ground  of  piiblic  policy,  which  controls  all  pub- 
lic carriers,  that  clause  in  the  contract  in  question  is  held  void, 
so  that  the  license  stands  precisely  as  if  the  restricting  clause 
was  not  contained  in  it.'* 

The  clause  of  the  contract  in  this  case  which  sought  to  re- 
strict appellant  from  obtaining  news  from  other  sources  than 
from  appellee  is  an  attempt  at  restriction  upon  the  trade  and 
business  among  the  citizens  of  a  common  country.  Competition 
can  never  be  held  hostOe  to  public  interests,  and  efforts  to  pre- 
vent competition  by  contract  or  otherwise  can  never  be  looked 
upon  with  favor  by  the  courts.  In  People  v.  Chicago  Live  Stock 
Exchange,  170  111.  556,  62  Am.  St.  Eep.  404,  it  was  said: 
"I'fforts  to  prevent  competition  and  to  restrict  individual  efforts 
and  freedom  of  action  in  trade  and  commerce  are  restrictions 
hostile  to  the  public  welfare,  not  consonant  with  the  spirit  of 
our  institutions,  and  in  violation  of  law." 

Section  8  of  article  11  of  the  by-laws  of  the  appellee  sought 
to  prevent  any  member  of  the  appellee  association  from  fur- 
nishing its  special  or  other  news  to  or  receiving  such  news  from 
any  person  declared  by  it  hostile.     In  People  v.  Chicago  Live 
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Stock  Exchange,  170  111.  570,  62  Am.  St.  Eep.  409,  in  speaking 
of  the  power  to  enact  by-laws,  and  their  effect,  we  said:  "When 
a  corporation  is  created,  there  goes  with  it  the  power  to  enact 
by-laws  for  its  government  and  guidance,  as  well  as  for  the 
guidance  and  government  of  its  members.  This  power  is  neces- 
8ar\'  to  enable  a  corporation  *'*^  to  accomplish  the  purpose  of 
its  creation.  But  by-laws  must  be  reasonable  and  for  a  cor- 
porate purpose,  and  always  within  charter  limits.  They  must 
always  be  strictly  subordinate  to  the  constitution  and  the  gen- 
eral law  of  the  land.     They  must  not  infringe  the  policy  of  the 

state  nor  be  hostile  to  puljlic  welfare Attempts  to  place 

restrictions  on  trade  and  commerce,  and  to  fetter  individual 
liberty  of  action  by  preventing  competition  are  hostile  to  public 
welfare  and  affect  the  interests  of  the  people.  Such  attempts 
by  a  corporation  are  an  abuse  of  its  corporate  franchise.  Pub- 
lic policy  requires  that  corporations,  in  the  exercise  of  powers^, 
mu^t  bo  confined  strictly  within  their  charter  limits  and  not  be 
permitted  to  exercise  powers  beyond  those  expressly  conferred. 
The  state  provides  for  the  creation  of  corporations.  The  cor- 
poration is  its  creature  and  must  always  conform  to  its  policy. 
This  duty  on  the  part  of  corporations  to  do  no  acts  hostile  to 
the  policy  of  the  state  grows  out  of  the  fact  that  the  legislature 
is  I're-umed  to  have  had  in  view  the  public  interest  when  a  char- 
ter was  granted  to  the  corporation,  and  no  departure  from  its 
charter  purposes  will  be  allowed  which  would  be  hurtful  to  the 
public." 

The  by-law  of  the  app(>llee  corporation  above  referred  to  is 
7iot  rotpvircd  for  coniorate  jairposes  nor  included  within  the 
purposes  of  the  creation  of  that  corporation.  To  eiiforce  the 
pri ■visions  of  tb.e  contract  and  this  by-law  would  enable  the  ap- 
]ioIi(  e  to  designate  the  character  of  the  news  that  should  be  pub- 
lislioil,  and,  wlicthor  true  or  false,  there  could  be  no  check  on  it 
]'}'  itublishing  news  from  other  sources.  Appellee  would  be 
iiowcrful  in  the  creation  of  a  monopoly  in  its  favor,  and  could 
dictate  the  character  of  news  it  would  furnish  and  could  preju- 
dice the  interests  of  the  public.  Such  a  power  was  never  con - 
tcnmlated  in  its  creation  and  is  hostile  to  public  interests.  That 
l;y-ln\\'  tends  to  restrict  competition,  because  it  prevents  its  mem- 
ber- froTH  purclia>i!^,g  news  frojn  any  other  source  than  froni 
iisclf.  It  seeks  to  exclude  from  *'"^**  publication,  by  any  of  its 
members,  news  procured  from  any  other  corporation  or  soui'Cv-- 
than  itself  which  it  declares  antagonistic  to  it.  Its  tendency, 
therefore,  is  to  create  a  monopoly  in  its  ovm  favor  and  to  pre- 
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vent  its  members  from  procuring  news  from  others  engaged  in 
the  same  character  of  work,  and  such  provision  is  illegal  and 
void:  Adams  v.  Breuan,  177  111.  194,  69  Am.  St.  Rep.  222.  In 
Holden  v.  Alton,  179  111.  318,  it  was  held  that  equity  would 
enjoin  the  city  from  carrying  out  a  contract  for  city  printing 
at  the  suit  of  a  taxpayer  who  was  the  lowest  bidder  on  a  con- 
tract, and  whose  bid  was  rejected  because  he  did  not  employ 
members  of  a  certain  labor  organization  and  could  not  show  the 
label  declared  by  the  ordinance  making  such  qualification  to  be 
essential,  and  it  was  held  that  such  a  combination  or  agreement 
was  in  violation  of  common  right  and  tended  to  create  a  monop- 
oly, and  that  could  not  be  tolerated.  To  the  same  effect  is  Fish- 
bum  V.  Chicago,  171  111.  338,  63  Am.  St.  Rep.  236.  The  clear 
effect  of  this  by-law  is  to  create  a  monopoly,  which  renders  it 
void. 

The  provisions  of  the  contract  that  the  appellant  should  pur- 
chase news  from  no  other  source,  and  the  restrictive  clause  of 
the  by-law,  are  both  null  and  void,  and  the  contract  is  the  same 
as  if  these  provisions  had  not  been  incorporated  therein.  Re- 
jecting entirely  these  illegal  provisions,  on  which  the  right  to 
suspend  the  appellant  as  a  member  and  to  refuse  to  furnish  it 
news  and  information  gathered  by  the  Associated  Press  for  pub- 
lication rests,  no  reason  is  presented,  under  the  pleadings  and 
affidavits  in  this  case,  why  the  appellant  is  not  entitled  to  an 
injunction,  as  prayed  for  in  its  bill.  The  bill  alleges  that  the 
deprivation  of  such  reports  by  the  Associated  Press  would  cause 
an  irreparable  injur}-  and  damage  to  the  appellant,  which  is 
sought  to  be  prevented  by  the  injunction  pra^'ed  for  in  this  bill. 

We  hold  that  the  circuit  court  of  Cook  county  erred  in  enter- 
ing a  decree  dismissing  the  bill  for  want  of  equity,  and  the  ap- 
pellate court  for  the  first  district  erred  in  '^'*^  affirming  the 
same.  The  judgment  of  the  appellate  court  for  the  first  dis- 
trict and  the  decree  of  the  circuit  court  of  Cook  county  are  each 
reversed,  and  the  cause  is  remanded  to  the  circuit  court  of  Cook 
county,  with  directions  to  enter  a  decree  as  prayed  for  in  the 
bill. 


TET-FORAPn  CO^^PANIES  ARE  PUBLIC  SERVANTS,  and  are 
bound  to  serve  whenever  called  upon,  their  charges  being  paid  or 
tendered:  Western  Union  Tel.  Co.  v.  Dubois,  128  111.  248,  15  Am. 
St.  Rep.  lt)9. 

TELEPHONE  COMPANIES— DUTIES  OE.— Telei)hone  companies 
are  oblipred  to  extend  their  fiicilitios  to  all  persons  who  comply  with 
reasonable  regulations  and  make  due  compensation.  They  have  no 
xjght  to  discriminate  between  persons  and  corporations,  and  courts 
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will  intei-pose  by  writs  of  mandate  In  favor  of  persons  to  whom 
the  use  of  the  telephone  is  denied:  See  extended  note  to  Central 
Union  Tel.  Co.  v.  Falley,  10  Am.  St.  Rep.  131. 

TELEPHONES— RESTKICTING  USE  OF.— A  contract  between 
tlie  patentee  and  licensor  of  telephone  companies  restricting  the 
use  thereof  to  certain  portions  of  the  public  is  void:  Commercial 
Union  Tel.  Co.  v.  New  England  etc.  Co.,  Gl  Vt  241,  15  Am.  St 
Rep.  S93. 

MONOPOLIES— PUBLIC  BUSINESS, -Wliatever  tends  to  create 
a  monopoly  and  to  prevent  competition  between  those  engaged  in 
a  public  employment  or  business  impressed  with  a  public  character 
is  opposed  to  public  policy  and  unlawful:  People  v.  Chicago  etc. 
Trust  Co..  130  111.  268,  17  Am.  St  Rep,  819;  Fishburn  v.  Chicago,  171 
III.  338,  63  Am.  St  Rep.  236. 
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RECEIVERS— POWERS.— A  receiver  appointed  to  wind  up 
the  affairs  of  a  corporation  represents  not  only  the  corporation  but 
also  its  creditors,  and  as  the  representative  of  the  creditors  he  is  in- 
vested witli  powers  and  may  do  acts  that  could  not  be  done  by 
a  mere  representative  of  the  corporation. 

RECEIVERS-POWERS— OPENING  JUDGMENT  AGAINST 
CORPORATION.— W'here,  through  fraud  and  collusion,  a  judgment 
has  been  obtained  against  a  corporation  after  the  appointment  of 
a  receiver  to  wind  up  its  affairs,  the  effect  of  which  judgment  is 
to  diminish  the  estate  which  should  properly  come  to  the  receiver, 
such  receiver  may  move  to  reopen  the  judgment  and  be  allowed  to 
enter  a  defense. 

Rtmnells  &  Burry,  for  the  appellant. 

Otis  H.  Waldo  and  Wilson,  Moore  &  Mcllvaine,  for  the  ap- 
pellees. 

trz5  PHILLIPS,  J.  The  principal  question  presented  on  this 
record  is  whether  a  receiver  of  a  coi-poration,  after  whose  ap- 
pointment judgments  are  obtained  against  the  corporation  in 
favor  of  third  parties,  occupies  such  a  relation  that,  for  *^'^  the 
])rotection  of  the  corporation  and  creditors,  he  ma_v  appear  and 
move  to  reopen  the  judgiiionts  and  allow  a  defense.  The  ques- 
tion was  held  adversely  to  tlie  receiver  by  both  the  circuit  and 
appellate  courts,  and  hence  this  appeal. 

Wo  take  from  the  opinion  of  the  appellate  court  a  partial 
statement  of  the  facts  of  the  case:  "Appellant  was,  May  1,  1895, 
appointed  receiver  of  the  American  Waterworks  Company  of 
Illinois  in  a  proceeding,  under  section  25  of  the  corporation  act, 
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to  wind  it  up,  begun  in  the  circuit  court.  April  10,  1897,  each 
of  the  appellees  began  suits  in  assumpsit  in  the  same  court,  on 
the  law  side,  against  the  corporation.  It  on  the  same  day  en- 
tered its  appearance,  waived  a  jury  and  practically  consented  to 
judgments  in  favor  of  the  appellees,  in  favor  of  the  New  Eng- 
land Waterworks  Company  of  two  hundred  and  forty-two  thou- 
sand seven  hundred  and  ninety-five  dollars  and  fifty  cents  and 
in  favor  of  the  United  Waterworks  Company  of  six  thousand 
one  hundred  and  eighty-eight  dollars  and  sixty-two  cents.  April 
17,  IS'JT,  and  during  the  same  term,  the  receiver,  appellant 
here,  entere'l  a  motion  in  each  of  the  law  cases  to  vacate  the 
judgments,  for  leave  to  plead,  and  to  make  defense  on  behalf 
of  the  corporation  in  his  name  as  receiver,  or  otherwise,  which 
was  denieil.  On  the  hearing  of  these  motions  the  receiver  pre- 
sented affidavits  tending  to  show,  and  for  the  purposes  of  this 
decision  it  may  be  conceded  did  show,  a  good  defense  to  each 
of  the  suits,  in  part,  at  least,  that  the  judgments  were  unjust 
as  against  the  insolvent  corporation,  and  that  they  were  entered 
by  collusion  between  the  appellees  and  the  officers  of  the  defend- 
ant corporation." 

By  section  25  of  the  corporation  act  it  is  provided:  "And 
courts  of  equity  shall  have  full  power,  on  good  cause  shown,  to 
dissolve  or  close  up  the  business  of  any  corporation,  to  appoint 
a  receiver  therefor,  who  shall  have  authority,  by  the  name  of 
the  receiver  of  such  corporation  [giving  the  name],  to  sue  in  all 
courts  and  do  all  things  necessary  to  closing  up  its  affairs,  as 
commanded  by  the  decree  of  such  court." 

**''*'''  The  provisions  of  section  25  are  not  intended  to  limit  the 
powers  of  a  receiver  appointed  under  the  chancery  practice,  but 
to  extend  the  powers  of  the  court  in  the  matter  of  the  causes 
wliich  shall  be  deemed  sufficient  to  authorize  the  appointment 
of  a  receiver  and  the  causes  for  which  the  affairs  of  a  corpora- 
tion may  be  closed  up.  A  receiver  is  to  be  regarded  as  the  rep- 
resentative not  only  of  the  corporation,  having  power  of  assert- 
ing its  rights,  taking  its  title  and  subject  to  its  liabilities,  but 
occupies  a  still  broader  position,  for  he  represents  not  only  the 
corporation  but  also  its  creditors,  and  under  his  duties  as  tlie 
representative  of  the  latter  class  he  is  invested  with  powers  and 
may  do  acts  that  could  not  be  done  by  a  mere  representative 
of  the  corporation.  It  is  said  in  Gluck  and  Becker  on  Receiv- 
ers, page  ITT:  "The  receiver  of  an  insolvent  corporation,  while, 
as  a  general  rule,  he  is  to  bo  recrarded  as  the  representative  of 
the  corporation,  asserting  its  riglits,  taking  its  title  and  subject 
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to  its  liabilities,  in  one  respect  occupies  a  broader  position,  and 
represents  not  only  the  corporation  but  also  the  creditors,  and 
when  in  any  proceeding  he  occupies  exclusively  the  latter  status, 
he  may  do,  and  under  some  circumstances  must  do,  many  tilings 
which,  if  his  acts  were  strictly  limited  to  those  of  a  representa- 
tive of  a  corporation,  he  could  not  do He  may  file  ex- 
ceptions to  the  report  of  a  referee  appointed  to  take  proof  of 
claims,  and  for  that  purpose  represents  not  only  tlie  corpora- 
tion, but  he  stands  as  a  trustee  of  its  funds  for  all  creditors,  and 
may  intervene  to  see  that  no  injustice  is  done  to  anyone." 

Tn  ^Hiittlesey  v.  Delaney,  73  N.  Y.  5?1,  it  was  held  that  a 
corporation  having  become  insolvent,  its  receiver,  as  the  repre- 
sentative of  creditors,  has  the  capacity  to  malvc  the  objection 
that  a  judgment  against  the  corporation  by  confession  was  not 
obtained  in  such  a  manner  as  to  be  binding  upon  the  corpora- 
tion. To  the  same  effect  is  Stokes  v.  New  Jersey  Pottery  Co., 
46  N.  J.  L.  237. 

«2«  In  Pittsburg  Carbon  Co.  v.  McMillin,  119  N.  Y.  46,  it 
was  held:  "It  is  claimed  that  no  action  could  have  been  main- 
tained by  the  trustee,  representing  the  trust  combination, 
against  the  Brush  Electric  Light  Company,  to  recover  the  pur- 
chase price  of  the  carbons,  for  the  reason  that  the  illegality  of 
the  combination  would  have  constituted  a  good  defense.  As- 
suming this  predicate,  it  is  asserted  that  the  receiver  stands  in 
the  same  position  and  that  his  title  is  subject  to  the  same  in- 
firmity as  that  of  the  combination  which  he  represents.  With- 
out considering  the  assumption  upon  which  his  proposition  is 
bnsod,  it  is  a  sufficient  answer  to  the  proposition  asserted,  'that 
the  receiver  unites  in  himself  the  right  of  the  trust  combina- 
tion and  also  the  right  of  creditors,  and  that  he  may  assert  a 
clnim  as  the  representative  of  creditors  which  he  might  be  nn- 
a])le  to  assert  as  a  representative  of  the  combination  merely.' 
The  general  rule  is  well  established  that  a  receiver  takes  the 
title  of  the  corporation  or  individual  whose  receiver  he  is,  and 
that  any  defense  which  would  have  been  good  against  the  former 
may  be  asserted  agniiist  the  latter.  But  there  is  a  recognized 
exception  which  pennits  the  receiver  of  an  insolvent  individnal 
or  corporation,  in  tlie  interest  of  creditors,  to  disaffirm  dealings 
of  the  debtor  in  fraud  of  their  rights.  Assuming  that  the 
trustee  could  not  have  recovered  of  the  Brush  Electric  Light 
Company  for  the  reasons  sugLT'Sted,  it  would  be  a  very  strano-o 
application  of  the  di>ctrino  tb.at  no  ri2-ht  of  action  can  sj^rif^g 
from  an  illeS'il  transaeiion  w  hich  should  donv  to  innocent  ered- 
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iters  of  the  combination,  or  to  the  receiver  who  represents  them, 
the  right  to  have  the  debt  collected  and  applied  in  satisfaction 
of  their  claim."  To  the  same  effect  are  Moise  v.  Chapman,  24 
Ga.  249,  and  Hamor  v.  Taylor-Rice  Engineering  Co.,  84  Fed. 
Rep.  393.  In  the  latter  case  it  is  said:  "The  receivers,  repre- 
senting both  the  creditors  and  the  defendant,  have  the  right 
to  assert  any  defense  to  which  the  creditors,  in  contradistinction 
to  the  defendant,  are  entitled." 

"•^^  In  Republic  Life  Ins.  Co.  v.  Swigert,  135  111.  150,  it  was 
said  (page  167):  '^e  understand  the  rule  to  be,  that  where  a 
receiver  is  appointed  for  the  purpose  of  taking  charge  of  the 
property  and  assets  of  a  corporation,  he  is,  for  the  purpose  of 
determining  the  nature  and  extent  of  his  title,  regarded  as  rep- 
resenting only  the  corporate  body  itself,  and  not  its  creditors 
or  shareholders,  being  vested  by  law  with  the  estate  of  the  cor- 
poration, and  deriving  his  own  title  under  and  through  it,  and 
that  for  purposes  of  litigation  he  takes  only  the  rights  of  the 
corporation  such  as  could  be  asserted  in  its  own  name,  and  that 
upon  that  basis  only  can  he  litigate  for  the  benefit  of  either 
shareholders  or  creditors."  The  opinion  in  the  last-mentioned 
case  then  proceeds  to  discuss  the  power  of  a  receiver,  and  holds 
that,  so  far  as  the  title  of  the  property  is  concerned,  the  power 
of  the  receiver  is  solely  and  only  a  power  with  reference  to  the 
corporation.  The  opinion  then  further  holds  (page  177):  ''But 
so  far  as  his  powers  are  derived  from  a  statute  or  from  a  lawful 
decree  of  court,  and  the  powers  do  not  involve  rights  which,  at 
the  time  of  his  appointment,  were  vested  in  such  owners,  he  is 
not  merely  their  representative,  but  is  the  instrument  of  the  law 
and  the  agent  of  the  court  which  appointed  him.  Such  right 
and  authority  as  the  law  and  the  court  rightfully  give  him  he 
possesses,  and  in  respect  to  such  right  he  is  not  circumscribed 
and  limited  by  the  right  which  was  vested  in  and  available  to 
the  o-R-ners." 

In  Knights  v.  Martin,  155  111.  486,  the  court  said  (page  489): 
"This  was  a  motion  to  quash  an  execution  issued  upon  a  judg- 
ment confessed  in  vacation  and  to  set  aside  the  judgment. 
Shortly  after  the  judgment  was  confessed  the  judgment  debtor 
executed  to  appellee  a  deed  of  assignment  of  all  his  property 
for  the  benefit  of  his  creditors.  Tlie  motion  was  made  in  the 
name  of  the  judgment  debtor  and  his  assignee,  but  before  de- 
cision the  debtor  formally  withdrew  the  motion  a?  to  himself 
and  it  was  afterward  prosecuted  by  the  assignee."  Tlie  motion 
was  denied.     "•'"  The  court  then  further  say:  "Appellants  eon- 
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tend  that  appellee  was  not  a  proper  party  to  make  this  motion^ 
which  was  made  under  section  65  of  chapter  110  of  the  Revised 
Statutes,  The  assignee  takes  the  same  interest  and  title  in  the 
assigned  estate  that  his  assignor  possessed,  and  his  title  will  ]>e 
subject  to  all  the  equities  that  existed  in  respect  thereof  in  the 
hands  of  the  assignor,  and  he  may  do  whatever  his  assignor 
might  have  done  in  respect  of  the  assigned  property  if  no  as- 
signment   had  been  made We  are  of  the  opinion  thnt 

the  relationship  of  the  assignee  to  his  assignor  and  to  the  as- 
signed estate  is  such  that  he  may  be  considered  a  proper  party 
to  make  this  motion,  notwithstanding  the  rule  that  no  one  but 
a  party  to  a  judgment  or  execution  can  move  to  set  aside  a 
judgment  or  quash  the  execution." 

The  receiver  in  this  case  was  appointed  under  the  provisions 
of  section  25  of  the  act  with  reference  to  corporations,  which 
statute  authorizes  him  to  close  up  the  business  of  the  corpora- 
tion and  do  all  things  necessary  to  that  end,  to  sue  in  all  courts^ 
etc.  The  decree  under  which  he  was  appointed  directed:  "Tliat 
any  and  all  officers,  agents,  attorneys,  servants,  and  employee 
of  said  defendant,  and  any  and  all  parties  having  in  their  pos- 
session or  under  their  control  any  of  the  property  or  assets  of  the 
defendants,  immediately  surrender  all  such  property  and  assets 
to  the  receiver  hereinbefore  named,  and  that  they,  and  each  and 
all  of  them,  refrain  from  in  any  manner  intermeddling  with 
said  property  or  withholding  possession  thereof  from  such  re- 
ceiver; and  they,  and  each  of  them,  are  hereby  enjoined  from 
any, and  all  attempts  to  withhold  or  conceal  any  of  said  property 
from  said  receiver,  and  from  contracting  any  liabilities  in  the'> 
name  or  on  behalf  of  said  defendant  Illinois  corporation,  or  of 
using  its  name  for  any  purpose  or  in  any  proceeding;  and  all 
parties  having  any  claims  against  said  defendant  Illinois  cor- 
poration are  hereby  directed  to  present  the  same  in  this  pro- 
ceeding for  adjudication." 

'^'*^  It  is  absolutely  necessary  in  closing  up  the  business  of 
a  corporation,  as  provided  by  the  foregoing  provision  of  the 
statute,  that  there  must  not  only  be  a  collection  of  the  debts 
owing  to  it,  but  there  must  be  a  determination  as  to  the  debts 
due  from  the  corporation  before  the  court  can  equitably  dis- 
tri])i;le  the  funds  of  the  corporation  in  tiie  payment  of  debts. 
In  this  case,  having  in  view  the  proper  distribution  of  the  fund- 
of  the  corporation,  the  court,  by  its  decree,  specifically  directed 
that  all  jiersons  shoubl  refrain  fi^m  intcrforini:  with  the  prop- 
erty or  withholding  possession  thereof  from  the  receiver,  and 
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that  the  defendant  and  others  should  be  "enjoined  from  any 
and  all  attempts  to  withhold  or  conceal  any  of  such  property 
from  said  receiver,  and  from  contracting  any  liabQities  in  the 
name  or  on  behalf  of  said  defendant  ....  or  using  its  name 
for  any  purpose  or  in  any  proceeding."  The  officers  of  this  cor- 
poration, under  this  decree,  were  prevented  from  the  execution 
of  promissory  notes,  and  from  doing  any  act  increasing  the  lia- 
bility of  this  corporation,  by  which  the  assets  in  the  hands  of 
the  receiver  should  be  diminished  or  destroyed. 

The  circumstances  under  which  the  promissory  note  for  which 
this  judgment  was  rendered  was  given  are  strongly  indicative 
of  fraud  and  collusion.  The  judgment  is  prejudicial  to  the 
estate  in  the  hands  of  the  receiver.  By  it  the  estate  would  be 
diminished  and  the  amount  in  the  hands  of  the  receiver  for  the 
payment  of  valid  claims  would  be  greatly  lessened.  One  of  the 
appellees  is  the  chief  stockholder  in  both  of  the  corporations. 
As  a  stockholder  in  the  corporation  in  whose  favor  a  judgment 
was  rendered  he  becomes  the  chief  beneficiary  by  that  judg- 
ment, and  through  his  action  there  is  effected  a  change  in  the 
character  of  the  estate  coming  to  the  hands  of  the  receiver  and 
for  his  own  benefit.  To  hold  that  the  receiver,  in  such  a  case, 
should  not  be  permitted  to  appear  and  contest  a  judgment  col- 
lusively  entered  into  would  be  denying  him  the  power  of  prop- 
erly closing  '^^^  out  the  business  of  the  corporation,  collecting 
its  assets,  and  distributing  the  estate  to  those  equitably  entitled 
thereto.  "We  are  of  opinion  that  where  there  is  fraud  and  col- 
lusion in  obtaining  judgments  against  a  corporation  for  which 
a  receiver  has  been  appointed,  the  effect  of  which  judgments 
will  be  to  diminish  the  estate  in  the  receiver's  hands  or  which 
should  properly  come  to  him,  or  which  would  prevent  its  proper 
distribution  to  those  equitably  entitled  thereto,  the  receiver  has 
such  a  standing  in  court  with  reference  to  the  estate  that  for  the 
purpose  of  closing  out  the  estate  he  may  appear  and  collect 
w^hat  is  properly  owing  to  the  corporation,  and  defend  not  only 
the  corporation,  but  protect  its  creditors  and  stockholders  from 
collusive  and  fraudulent  judgments. 

We  are  of  opinion  that  it  was  error  in  the  appellate  court 
for  the  first  district  and  in  the  circuit  court  of  Cook  county  to 
hold  that  the  receiver  had  no  such  relation  to  this  proceeding 
that  he  could  appear  and  move  to  set  aside  the  judgments.  En- 
tertaining this  view  of  the  case,  we  deem  it  unnecessary  to  dis- 
cuss the  question  as  to  the  right  to  file  couuter-afiidavits  on  this 
motion. 
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The  judgment  of  the  appellate  court  for  the  first  district  and 
the  judgment  of  the  circuit  court  of  Cook  county  are  each  re- 
versed and  the  cause  is  remanded. 

Cartwright,  C.  J.,  and  Boggs,  J.,  dissenting. 


RECEIVERS— POWERS  OF.— A  receiver  of  an  Insolvent  corpora- 
tion represents  Its  creditors  as  well  as  Its  stockholders,  and  holds 
the  property  for  the  benefit  of  both.  He  Is  a  trustee  for  both, 
and  as  trustee  for  the  creditors  may  maintain  and  defend  actions 
which  the  corporation  could  not:  Franklin  Nat  Bank  v.  Wliltebead, 
149  Ind.  560.  68  Am.  St  Rep.  802. 
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May  v.  May. 

[108  Iowa,  l.] 

DIV0R0D-ADUI/rBRY-CONNIVANCE.-A  husband  who 
employs  a  spy  to  have  sexual  Intercourse  with  his  wife  Is  not  en- 
titled to  a  divorce  on  the  ground  of  her  adultery,  where  such  inter- 
course  takes   place. 

DIVORCE— CRUELTY— CONDONATION.— A  wife  Is  not  en- 
titled to  a  divorce  on  the  ground  of  her  husband's  cruelty,  where 
she  made  no  complaint  of  his  acts  at  the  time  and  was  largely  to 
blame  therefor  herself;  where  she  apologized  for  her  own  acts; 
where  she  continued  to  live  with  him  long  after  such  acts  of  cruelty 
were  committed;  and  where  there  Is  no  future  danger  to  be  ap- 
prehended as  to  her  life  or  health.  Such  conduct  clearly  amounts 
to  a  condonation. 

Suit  for  a  divorce  brought  by  a  husband  against  his  wife. 
The  latter  also  sued  him  for  a  divorce.  In  each  case  a  divorce 
was  denied,  and  both  parties  appealed.  The  wife  having  per- 
fected her  appeal  first  is  called  the  "appellant." 

Longueville,  McCarthy  &  Kenline,  for  the  appellant. 

Lyon  &  Lyon,  John  B.  Utt,  and  Matthews  &  Bames,  for  the 
appellee. 

■^  DEEMER,  J.  1.  Plaintiff  and  defendant  were  married  at 
Jamestown,  Wisconsin,  on  or  about  November  23,  1877,  and 
lived  together  as  husband  and  wife  until  February  19,  1897. 
Five  children  were  bom  to  them.  For  many  years  there  have 
been  frequent  quarrels  between  them,  which  finally  culminated 
in  what  we  will  denominate  the  '^^^IcGregor  incident,"  which 
will  be  hereinafter  referred  to.     Plaintiff  has  been  almost  in- 

(202) 


April,  1899.]  May  v.  May.  203 

sanely  jealous  of  his  wife,  and,  to  say  the  least,  her  conduct  has 
not  at  all  times  been  discreet.  We  are  satisfied,  too,  that  plain- 
tiff has  at  times  shamefully  abused  the  defendant;  but  many 
of  their  quarrels  were  provoked  by  the  wife.  It  is  charged  in 
the  petition  that  defendant  has  been  guilty  of  adultery  with  at 
least  four  different  persons.  Defendant  denies  that  she  was 
guilty  of  adultery  with  any  of  them,  and  alleges  as  grounds  for 
divorce  from  plaintiff  that  he  has  boon  guilty  of  such  cruel  and 
inhuman  treatment  as  to  endanger  her  life.  There  is  evidence 
in  tlie  record  tending  to  show  unlawful  and  illicit  relations  be- 
tween defendant  and  three  different  men.  As  to  one,  it  pro- 
duces no  more  than  a  suspicion  of  improper  conduct,  but  as  to 
the  ^  other  two  it  is  direct.  Notwithstanding  its  directness, 
we  are  satisfied  that  there  is  no  truth  whatever  in  the  claim  that 
she  had  intercourse  with  one  of  these  two  men.  It  appears 
without  dispute,  however,  that  in  the  month  of  February,  1897, 
defendant  left  her  home  in  Dubuque  without  notifying  any  of 
her  family  that  she  was  going;  went  to  the  town  of  McGregor, 
part  of  the  way  in  company  with  a  man  by  the  name  of  Blan- 
cliard,  who  assumed  the  name  of  Brown;  and  then  went  to  a 
hotel,  where  Blanchard  registered  the  two  as  E.  H.  Brown  and 
wife,  from  Chicago,  who  were  assigned  to  a  single  room. 
Blanchard  introduced  defendant  as  Mrs.  Brown,  and  was  in  her 
room,  in  conversation  with  her,  during  the  evening.  Early  the 
next  morning,  plaintiff  appeared  upon  the  scene,  was  shown  to 
the  room  where  defendant  was  sta}dng,  and  there  a  controversy 
arose  between  them  as  to  what  had  occurred  between  her  and 
Brown  during  the  night.  There  is  a  dispute  as  to  the  length  of 
time  Brown  was  in  the  room  and  as  to  what  occurred  there, 
and  the  witnesses  do  not  agree  as  to  what  was  said  when  plain- 
tilf  appeared.  There  is  also  some  little  dispute  as  to  what  de- 
fendant's purpose  was  in  leaving  home.  We  are  satisfied,  how- 
ever, that  she  thought  she  was  going  to  Elkader.  and  that  she 
did  not  Icnow  she  had  to  stay  over  night  in  McGregor. 

On  the  one  hand,  it  is  contended  that  defendant  committed 
adultery  with  Blanchard,  alias  Brown,  in  the  hotel,  on  the  night 
in  question;  while  on  the  other  it  is  stoutly  contended  that, 
while  the  defendant  may  have  been  indiscreet,  yet  she  did  not 
have  any  illicit  relations  with  Blanchard,  and  that  whatever 
was  done  was  with  the  husband's  connivance  and  consent.  We 
do  not  find  it  necessary  to  determine  which  is  right  in  this  con- 
tention, although  we  may  say  that  defendant's  conduct  was,  to 
say  the  least,  very  injudicious.     But  if  it  be  conceded  that  the 
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act  of  adultery  was  in  fact  committed,  plaintiff  is  in  no  position 
to  take  advantage  of  it.  The  evidence  very  clearly  establishes 
the  fact  that  plaintiff  induced  Blanchard  to  go  to  his  *  home, 
to  act  as  a  spy,  to  see  if  he  could  not  discover  the  wife  in  the 
act  of  adultery.  He  lived  there  in  that  relation  for  some  time 
before  he  induced  the  defendant  to  go  to  McGregor,  and  she 
went  on  the  false  pretense  that  she  was  to  go  to  Elkader,  to  visit 
friends.  Not  only  was  Blanchard  invited  into  plaintiff's  home 
for  the  purpose  of  procuring  evidence  against  his  wife,  but  we 
are  also  satisfied  that  he  was  employed  by  plaintiff  for  the  pur- 
pose of  having  intercourse  with  the  defendant,  if  he  found  it 
possible  to  do  so.  If,  then,  Blanchard  did  have  intercourse 
with  defendant,  it  was  with  plaintiff's  consent,  and  through  his 
connivance,  and  he  cannot  be  heard  to  complain:  Cane  v.  Cane, 
39  N.  J.  Eq.  148.  "That  to  which  a  party  consents  is  not  es- 
teemed, in  law,  an  injury,"  is  an  old  maxim,  which  is  especially 
applicable  to  such  a  case  as  this.  From  the  fact  that  the  hus- 
band appeared  upon  the  scene  at  the  time  he  did  it  is  quite  evi- 
dent that  he  knew  of  the  whole  plan,  and,  in  effect,  consented 
to  it.  A  court  of  equity  will  not  grant  relief  under  such  cir- 
cumstances: Pierce  v.  Pierce,  3  Pick.  299,  15  Am.  Dec.  210; 
Hedden  v.  Hedden,  21  N.  J.  Eq.  61;  Myers  v.  Myers,  41  Barb. 
114.  Plaintiff  has  no  right  to  complain  of  his  wife's  conduct  at 
McGregor.  The  other  acts  of  adultery  alleged  by  plaintiff  are 
not  sustained  by  sufficient  evidence  to  justify  a  decree  in  his 
favor,  and  the  trial  court  was  right  in  dismissing  his  petition. 

2.  The  evidence  introduced  by  defendant  shows  that  plaintiff 
has  been  guilty  of  various  acts  of  cruelty,  which  would  ordinar- 
ily entitle  her  to  a  divorce.  But  here  it  appears  that  she  was  in 
many,  if  not  in  most,  instances  to  blame.  Barring  certain  con- 
duct of  plaintiff,  which  occurred  so  long  ago  that  the  presump- 
tion of  condonation  obtains,  it  appears  that  defendant  persisted 
in  keeping  company  with  a  certain  man  against  the  plaintiff's 
protests.  Whenever  he  discovered  that  she  had  been  in  this 
man's  company  (and  we  may  remark  parenthetically  that  we 
find  no  evidence  of  anything  more  than  the  slightest  impro- 
prieties **  between  them),  a  controversy  arose,  which  always 
resulted  in  hard  words  between  them,  and  sometimes  blows. 
Defendant  was  to  blame  for  not  obsen^ing  her  husband's  ad- 
monitions about  not  talking  to,  or  being  in  company  ^dth,  this 
man;  and  generally  she  took  her  own  part  in  the  quarrels  which 
resulted  after  she  had  disobeyed  these  instructions.  In  other 
words,  she  at  times  provoked  the  plaintiff  into  making  his  as- 
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eaulta,  and  at  others  made  an  assault  upon  plaintiff  herself.  But 
aside  from  all  this  she  continued  to  live  and  cohabit  with  her 
husband  down  to  within  a  few  days  of  the  McGregor  incident. 
She  made  no  complaint  of  his  conduct,  but  apologized  for  hei 
own,  and  seemed  content  to  live  with  him  to  the  very  last.  Her 
conduct  clearly  amounts  to  a  condonation  of  her  husband's 
-offenses,  serious  as  some  of  them  may  have  been:  Gardner  v. 
Gardner,  2  Gray,  434;  Phillips  v.  Phillips,  27  Wis.  252;  Doug 
lass  V.  Douglass,  81  Iowa,  258.  It  goes  without  saying  that  if 
we  were  satisfied  that  plaintiff's  acts  of  cruelty  would  be  re- 
peated, and  that  there  is  danger  to  defendant's  life  or  health, 
should  she  continue  to  live  with  the  plaintiff,  we  would  be  slow 
to  find  that  condonation  should  avail  the  plaintiff  in  defending 
ngniii^t  his  wife's  petition.  This  does  not  appear,  however. 
Indeed,  there  is  little,  if  any,  evidence  that  defendant's  life  or 
health  were  ever  endangered.  She  seemed  to  be  content  to  live 
with  her  husband  during  all  the  years  he  was  practicing  his 
cruelty,  and  we  do  not  think  had  a  thought  of  bringing  a  di- 
vorce suit  until  plaintiff  began  his  action.  Under  such  a  state 
of  affairs,  we  may  well  doubt  defendant's  sincerity  in  bringing 
her  suit.  We  are  not  to  be  understood  as  holding  that  defend- 
ant was  guilty  of  adultery  at  the  town  of  McGregor,  or  that 
plaintiff's  conduct  toward  his  wife  is  to  be  approved.  We  sim- 
ply iind  that  neither  party  is  in  position  to  obtain  a  decree  of 
divorce.  The  case  is  peculiar  in  many  of  its  aspects,  and  is  an 
extremely  unfortunate  one  for  both  of  the  parties.  They  have 
children,  who  they  are  each  anxious  should  procure  a  good  edu- 
cation— two  of  them  being  in  the  ^  high  school  in  the  city  of 
rUibuque;  they  have  ample  means  to  provide  for  the  necessities 
0!vl  mo=t  of  tlie  luxuries  of  life;  and  there  is  every  reason  why 
thev  should  live  together  harmoniously  as  husband  and  wife. 
T'ia.ntitT.  as  we  have  said,  is  extremely  jealous,  and  defendant 
may  not  have  been  entirely  discreet  in  lier  conduct;  but  due 
consideration  by  each  of  the  feelina"?  and  con-lur^t  of  the  other 
ought  to  remedy  all  evils,  bring  these  parties  together,  and 
effectuate  a  reconciliation  which  will  be  lasting.  The  decree 
of  the  district  court  is,  on  both  appeals,  alTirmed. 


DTVORrp,— ADFLTETiY.— rONNIV.AXrR   at  an   act  for  divorce 

bars  thp  riprht  of  divorce,  becauso  no  injury  is  received;  for  what  a 
por^on  lias  consentcrl  To.  be  cniuiot  set  up  as  an  injury:  Dennis  v. 

I>.'Tiins.  i^*^  Conn.  1^<'.  .'7  Am.  St.  Kei>.  05. 

invOHC'E— CRT'ET/rY— rOXnONATION.— CoTirtB  prant  divorces 

f(ir  cruelty,   not  so   much  to  i)nnisli   offensi's   already  committed   ;is 
to    relieve    tlie    complaining    party    from    an    apprehended    danger: 
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Morris  V.  Morris,  14  Gal.  76,  73  Am.  Dec.  615;  and  If  the  injured 
party  Is  willing  to  forgive  the  offense,  the  law  may  well  give 
full  effect  to  such  forgiveness:  Note  to  Jones  v.  Jones,  90  Am.  Dec. 
t)12;  though  a  divorce  for  cruelty  may  be  granted  when,  from  all 
the  circumstances,  it  appears  that  one  of  the  parties  Justly  ap- 
prehends danger  to  life,  limb,  or  health:  Nogeea  v.  Hogee*,  1  Tex. 
&38,  58  Am.  Dec  7& 


In  be  Estate  of  Lonqeb. 

[lOS  Iowa,  81.] 

WILLS.— NO  PARTICULAR  FORM  l8  requlrttd  for  a  will, 
and  the  words  "I  agree  to  will"  in  an  instniment  intended  to 
create  a  testajnentary  gift  mean  nothing  more  than  "I  do  will." 

WILLS.— WHEN  THE  ANIMUS  TESTANDI  is  established, 
the  character  of  the  instrument  is  hxed.    It  is  a  will. 

WILLS— WHAT  IS  A  WILL.— An  instrument  dated  and  com- 
mencing, "I  agree  to  will,"  but  intended  by  the  deceased  as  a  will, 
and  which  was  executed  and  witnessed  as  provided  for  in  the 
case  of  wills,  is  a  will. 

WILLS— PROBATE  OF.— An  instrument  may  be  entitled  to 
probate  as  a  will  though  some  of  its  terms  are  meaningless. 

Proceeding  to  probate  an  instnunent  purporting  to  be  a  will. 
The  probate  was  contested  and  refused.  The  proponenta  ap- 
pealed. 

C.  J.  Wilson  and  H.  M.  Etcher,  for  the  appellanta. 

No  appearance  for  the  appellee. 

^  WATERMAN,  J.  The  instrument  offered  for  probate 
was  as  follows: 

"February  17,  1897.  I  agree  to  will  to  Rosie  Hinek  four  hun- 
dred and  fifty  dollars  $450.00.  Jim  Longer  a  house  and  lot  in 
Riverside.  Any  ^larek  two  hundred  and  fifty  dollars  $250.00. 
Barbara  Fouchek  three  hundred  dollars  $300.00.  Mar}'  Hotz 
five  dollars  $5.00.  Jose  Hinek  one  hundred  and  fifty  dollars 
$150.00.  Fannie  Parizk  five  hundred  dollars  $500.00.  And 
what  remains  to  Jim  Longer's  children.  The  funeral  expensif 
is  to  be  paid  by  Jim  Longer. 

"Witnesses  VACLAV  LONOEB. 

"Justice  of  the  Peace 

*T5d.  Stackman. 
"Jozef  Rabas.** 
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Among  other  objections  urged  by  the  contestants,  it  was  said 
that  the  instrument  is  not,  in  fact,  a  will.  In  addition  to  the 
testimony  relating  to  its  execution,  the  court  received  evidence 
as  to  the  intent  and  purpose  of  Longer  in  executing  it,  and  made 
the  following  finding: 

"3.  At  the  time  of  the  signing,  subscribing,  and  execution  of 
said  instrument  as  aforesaid,  said  Vaclav  Longer  was  of  sound 
and  disposing  mind;  and  said  instrument  was  voluntarily  exe- 
cuted by  him,  with  knowledge  of  its  provisions,  without  any  un- 
due influence  or  fraud  exerted  upon  him  in  the  execution  of  the 
same.  4.  The  parol  evidence  introduced  shows  that  at  the  time 
of  the  signing  and  execution  of  said  instrument,  exhibit  'A,'  the 
said  Vaclav  Longer  thought  he  was  thereby  executing  his  last 
will  and  testament,  and  intended  the  said  instrument,  exhibit 
'A/  at  the  time  of  its  execution,  to  be  and  constitute  his  last  will 
^**  and  testament.  5.  At  the  time  and  place  of  the  execution 
of  said  instrument  the  said  Vaclav  Longer  requested  the  wit- 
nesses thereto,  to  wit,  Ed.  Stackman  and  Jozef  Eabas,  to  sub- 
scribe their  names  to  said  instrument  as  witnesses  to  his  will; 
and  in  obedience  to  said  request,  properly  and  correctly  com- 
municated, the  said  witnesses  did  at  said  time  and  place  prop- 
erly subscribe  their  names  to  said  instrument  and  witnessed  the 
same  as  the  last  will  and  testament  of  the  said  Vaclav  Longer. 
6.  The  said  instrument,  exhibit  'A,'  was  in  every  manner  and 
form  executed  and  witnessed  in  full  and  complete  compliance 
with  the  provisions  for  the  execution,  signing,  and  witnessing 
of  wills  in  the  state  of  Iowa,  except  as  hereinafter  stated:  Said 
Vaclav  Longer  died  on  or  about  the  twenty-eighth  day  of  Feb- 
ruary, 1898,  near  Lone  Tree,  in  Johnson  county,  Iowa,  and  said 
instrument,  exhibit  'A,'  was  executed  at  the  same  place.  7.  At 
the  time  of  the  death  of  said  Vaclav  Longer  he  was  upward  of 
sixty  years  old,  and  he  was  the  owner  of  a  house  and  lot,  located 
in  Riverside,  in  AA'ashington  county,  Iowa,  and  about  two  thou- 
sand dollars  ($2,000)  in  personal  property.  8.  Said  Vaclav 
Longer,  deceased,  made  no  effort  to  execute  a  will,  except  the 
execution  of  exhibit  'A,'  offered  in  evidence  in  the  trial  of  this 
cause;  and  said  Vaclav  Longer  and  James  Longer  are  one  and 
the  same  person.  9.  The  court  further  finds  that  the  said  in- 
strument, exhibit  'A,'  is  not  sufficient  in  its  terms  to  constitute 
a  will  or  testament,  in  that  the  same  has  no  expression  or  terms 
of  bequest  or  devise  to  any  parties  therein  named,  or  any  other 
person.  Therefore  the  finding  of  the  court  herein  is  against  the 
proponents,  and  the  said  instrument,  exhibit  'A,'  is  refused  ad- 
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misaion  to  probate  as  the  last  will  and  testament  of  Vaclav 
Longer,  deceased,  and  hereby  declared,  from  its  terms,  to  con- 
stitute no  will.  D.  RYAN,  Judge/' 

We  cannot  agree  with  the  conclusion  of  law  announced  by 
the  trial  court.  No  particular  form  is  required  for  a  will. 
Much  latitude  is  allowed  in  the  construction  of  such  instru- 
ments: Wescott  V.  Binford,  104  Iowa,  645,  651,  652,  65  Am. 
St.  Rep.  530.  Tlie  ^"^  main  object  of  the  courts  is  to  learn  the 
intention  of  the  maker.  The  intention  being  known,  all  inarti- 
ficiality  of  language  or  looseness  of  expression  must  yield  to, 
and  be  governed  by,  it.  Different  papers  may  be  construed  to- 
gether, as  constituting  a  will.  An  instrument  in  the  form  of  a 
deed,  but  executed  with  the  formalities  of  a  will,  and  by  its 
terms  to  take  effect  after  death,  has  been  held  a  will:  Lauten- 
ehlager  v.  Lautenshlager,  80  Mich.  285.  See,  also,  Schouler  on 
Wills,  sec.  265.  Furthermore,  we  may  say  that,  in  the  absence 
of  all  extrinsic  evidence  as  to  the  intention  of  Longer,  we  think 
the  trial  court  allowed  undue  force  and  weight  to  the  word 
"agree,"  as  used  in  this  instrument.  If  this  v;'as  an  agreement 
only,  it  was  unilateral,  and  there  is  no  pretense  of  consideration. 
To  consider  the  instrument  as  a  naked  promise  to  make  a  will 
is  to  let  go  for  naught  all  the  formalities  of  its  execution.  Look- 
ing to  the  writing  alone,  and  it  appears  that  the  words  *T  agree 
to  will"  mean  nothing  else  than  "I  do  will."  The  words  "I 
agree  to  sell,"  in  a  contract,  have  been  held  to  import  a  present 
pale:  Ives  v.  Hazard,  4  R.  I.  16,  67  Am.  Dec.  500.  See,  also, 
Martin  v.  Adams,  104  Mass.  262;  Baldwin  v.  Humphrey,  44  N. 
Y.  609.  But  aside  from  these  considerations,  the  finding  of 
the  court  that  this  instrument  was  intended  to  create  a  testa- 
mentary gift  is  controlling:  Schouler  on  Wills,  sec.  272.  To 
ascertain  this  intent,  when  the  terms  of  the  writing  are  not 
clear,  collateral  evidence  may  be  received,  as  was  done  in  this 
case:  Schouler  on  Wills,  sec.  273.  When  the  animus  testandi  is 
established,  the  character  of  the  instrument  is  fixed — it  is  a 
will. 

What  construction  should  be  given  certain  nrovisions  of  this 
instrument,  in  view  of  the  court's  finding  that  Jim  Longer, 
named  in  the  will,  is  identical  with  the  testator,  is  a  matter 
upon  which  we  are  not  called  on  to  express  an  opinion.  An 
instrument  may  be  entitled  to  probate,  though  some  of  its  terms 
are  meaninglesi. 

Reversed. 
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WILLS— IMMATERIALITY  OF  FORM.— The  form  of  a  will  is 
not  material  if  a  test.amentary  Intention  is  apparent  from  the  face 
of  the  paper.  An  instrument  is  a  will,  whatever  ita  form,  if  the 
intention  of  the  malier  to  dispose  of  his  estate  after  death  is  suf- 
ficiently manifested,  and  this  intention  is  lawful  in  itself,  and  the 
writing  has  the  statutory  formalities.  The  intent  of  the  testator 
must  control  in  construing  the  will:  Gaston's  Estate,  188  Pa.  St. 
374,  68  Am.  St.  Rep.  874,  and  note.  Compare  Mitchell  v.  Donohue, 
100  Gal.  202,  38  Am.  St.  Rep.  279. 

A  WILL  VOID  IN  PART  may  nevertheless  be  good  for  the 
residue:  Kane  y.  Oott,  24  Wend.  641,  85  Am.  Dec  Ml. 
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[108  Iowa,  86.] 

MORTGAGES— FORECLOSURE    FOR   PART  OP  CLAIM— 

REDEMPTION— EXTINGUISHMENT  OF  LIEN.— If  the  holder  of 
subsequent  mortgages  on  property  buys  the  first  mortgage,  which 
he  forecloses,  and  purchases  the  property  for  the  amount  of  the 
decree,  without  mention  in  any  of  the  proceedings  of  the  other 
mortgages  held  by  him,  and  maVces  no  attempt  to  redeem  from  him- 
self, but  accepts  the  redemption  money  without  protest,  the  lien  of 
the  subsequent  mortgages  is  thereby  extinguished,  and  one  who 
owns  the  mortgagor's  equity  of  redemption  Is  entitled  to  their  re- 
lease upon  paying  the  amount  of  the  judgment,  interest,  and  costs, 
in  the  foreclosure  case. 

Suit  to  quiet  title  and  to  obtain  the  release  of  certain  mort- 
gages. There  was  a  decree  for  the  plaintifl  and  the  defendant 
appealed. 

^facKenzie,  Dewey  &  Jackson,  for  the  appellant. 

Chrisman  &*  Chrisman,  for  the  appellee. 

^'  DEKMRR,  J.  The  facts  which  are  not  in  dispute  are  as 
follows:  October  1,  1887,  one  Isom  was  the  owner  of  one  hun- 
rirod  and  twenty  acres  of  land  lying  in  Monona  county.  ®'^  On 
thit  day  he  executed  a  mortgage  on  the  prejiiises  to  one  Ed- 
ward S.  Hall  to  secure  a  note  for  the  sum  of  six  hundred  and 
fiftv  dollars.  Thereafter  Isom  sold  the  land  to  one  Tipton, 
rrrl  Tipton,  on  the  ninth  day  of  Januar}',  executed  a  mort- 
2a2'e  upon  the  same  to  the  defendant.  Ordway.  to  secure  a  note 
for  the  sura  of  four  hundred  and  sixty  dollars.  Afterward, 
and  on  the  sixteenth  day  of  April,  ISO!-,  Tipton  executed  a 
'eeop.d  mortgage  upon  the  ])remises  to  Ordway  to  secure  a  note 
for  the  sum  of  six  hundred  and  twenty-five  dollars.  These 
last  two  mortgages  were  duly  filed  for  record  within  a  few  days 
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after  their  execution.  Some  time  prior  to  October,  1895,  Hall 
Bold  and  transferred  his  note  and  mortgage  to  Ordway,  and 
Ordway  brought  suit  upon  the  note  and  to  foreclose  the  Hall 
mortgage  at  the  October,  1895,  term  of  the  district  court  of 
Monona  county.  No  mention  was  made  in  his  petition  of  the 
two  other  notes  and  mortgages  held  by  him  upon  the  land.  He 
obtained  a  decree  in  his  foreclosure  suit  on  the  twenty-seventh 
day  of  December,  1895,  and  the  premises  were  sold  to  Ordway 
under  the  decree  for  the  amount  of  the  judgment,  interest,  and 
costs.  On  December  21,  1896,  Tipton  sold  the  premises  to  the 
plaintiff,  "Wells,  for  the  sum  of  two  thousand  five  hundred  dol- 
lars, and  executed  to  Wells  a  warranty  deed  with  covenants 
against  all  encumbrances  save  the  judgment  and  der^ree  ren- 
dered in  the  foreclosure  proceedings.  On  the  twenty-fourth 
day  of  December,  1896,  Wells  redeemed  the  lands  from  the  fore- 
closure sale  by  paying  the  clerk  of  the  district  court  of  Monona 
county  the  exact  amount  of  the  judgment  in  the  foreclosure 
case,  interest,  and  costs,  and  taking  the  clerk's  certificate  there- 
for. Defendant  Ordway  accepted  the  redemption  money  from 
the  clerk,  and  plaintiff  is  now  in  possession  of  the  land.  After 
the  redemption  plaintiff  tendered  to  defendant  the  sum  of  one 
dollar  and  twenty-five  cents,  and  demanded  a  quitclaim  deed 
for  the  premises  and  a  release  of  the  two  mortgages  executed  to 
him  by  Tipton.  Defendant  refused  to  comply  with  the  request 
and  this  suit  followed. 

***  Defendant  contends  that  the  two  mortgages  executed  to 
him  by  Tipton  are  liens  upon  the  land,  and  the  plaintiff  is 
not  entitled  to  a  release  of  the  same;  while,  on  the  other  hand, 
plaintiff  insists  that  as  defendant  was  the  owner  of  all  the 
mortgages  when  he  commenced  his  foreclosure  proceedings,  and 
as  he  did  not  include  them  in  his  foreclosure  proceedings,  and 
did  not,  as  a  junior  creditor,  redeem  from  the  foreclosure  sale, 
his  two  mortgages  executed  by  Tipton  are  released  and  satisfied 
by  operation  of  law.  Now,  while  it  is  no  doubt  true  that  fore- 
closure of  a  mortgage  may  be  had  for  installments  due,  and 
the  cause  continued  on  plaintiff's  application  for  the  maturity 
of  subsequent  installments  (see  McDowell  v,  Lloyd,  22  Iowa, 
448;  Burroughs  v.  Ellis,  76  Iowa,  649),  yet  that  course  was  not 
adopted  in  this  case.  The  court  was  neither  asked  to  retain 
jurisdiction  of  the  case  in  order  that  the  subsequent  mortgage 
might  be  foreclosed,  nor  was  any  mention  made  of  them,  either 
in  the  petition  or  in  the  decree  granted  by  the  court.  The  suit 
■was  simply  to  foreclose  the  Hall  mortgage,  and  the  decree  or- 
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dered  the  sale  of  the  premises  to  satisfy  the  same.  After  the 
sale  Ordway  did  nothing  to  protect  the  liens  held  by  him  under 
the  Tipton  mortgages.  On  the  contrary,  he  accepted  the  re- 
demption money  without  protest,  evidently  in  the  belief  that 
the  Tipton  mortgages  were  still  liens  upon  the  land.  In  the 
case  of  Bank  v.  Percival,  61  Iowa,  183,  and  Stephens  v.  Mit- 
chell, 103  Iowa,  65,  we  held  that  a  creditor  may  redeem  from, 
himself.  We  are  not  to  be  understood  as  holding,  however,  that 
Ordway  had  such  a  right  in  this  case.  Attention  is  called  to 
the  matter  simply  to  show  that  he  did  not  attempt  its  exercise. 
What,  then,  are  Ordway's  rights  in  the  premises?  We  have  fre- 
quently held  that,  unless  the  court  retains  jurisdiction  of  the 
case  to  provide  for  future  installments,  a  sale  of  the  mort- 
gaged premises  under  foreclosure  passes  to  the  purchaser  all 
the  title  and  interest  of  the  mortgagor  and  mortgagee  in  and 
to  the  premises,  and  that  the  purchaser  takes  free  from  the 
lien  of  the  unpaid  installments:  Escher  v.  Simmons,  ***  54  Iowa, 
269;  Poweshiek  County  v.  Dennison,  36  Iowa,  244,  14  Am. 
Eep.  521;  Harms  v.  Palmer,  61  Iowa,  483;  Hardin  v.  White, 
63  Iowa,  633.  So  where  a  mortgage  is  foreclosed  for  one  in- 
stallment of  the  debt,  and  during  the  period  of  redemption  the 
mortgagor  conveyed  the  property  to  a  third  person,  agreeing  to 
redeem,  and  afterward  did  redeem,  it  was  held  that  such  third 
person  took  the  property  free  from  the  lien  of  the  mortgage 
as  to  the  balance:  Micklewait  v.  Eaines,  58  Iowa.  605.  See, 
also,  Escher  v.  Simmons,  54  Iowa,  269;  Todd  v.  Davey,  60  Iowa, 
532;  Blake  v.  Black,  55  Iowa,  252.  But  it  is  contended  that 
these  rules  do  not  apply  to  a  case  where  the  mortgagee  holds 
separate  notes  and  mortgages.  We  do  not  see  that  this  fact 
in  any  manner  affects  the  principle  to  be  applied.  If  the  two 
Tipton  mortgages  "had  been  held  by  a  stranger  to  the  Hall  mort- 
gaae,  and  this  stranger  had  been  made  a  party  to  the  proceed- 
ings, there  is  no  doubt  that  such  stranger's  right  would  be  lost 
after  his  statutory  right  of  redemption  expired.  On  what 
theory,  may  we  ask,  does  Ordway  have  any  greater  rights  than 
such  stranger?  He  was  a  party  to  the  suit.  lie  owned  the 
Tipton  notes  and  mortgages  at  the  time  the  action  was  com- 
menced, and  held  them  at  the  time  plaintiff  made  a  redemp- 
tion, yet  he  did  nothing  to  protect  them,  and  seemed  content 
to  accept  the  money  paid  by  way  of  redemption.  In  order  to 
pi'otcct  himself,  Ordway  should  have  asked  the  foreclosure  of 
all  his  mortgages,  or,  if  he  did  not  see  fit  to  take  this  course, 
he  should  have  bid  all  that  he  thought  the  land  was  worth. 
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and  applied  the  excess  over  and  above  the  amount  of  the  judg- 
ment on  the  Hall  notes  to  the  satisfaction  of  his  other  notes. 
He  may,  perhaps,  have  had  the  right  to  redeem  from  himself; 
but  in  no  event  should  he  be  allowed  to  speculate  upon  his 
debtor's  necessities:  Harms  v.  Palmer,  61  Iowa,  483;  Escher  v. 
Simmons,  54  Iowa,  269;  Dickinson  v.  "White,  64  Iowa,  708.  In 
the  case  of  Moody  v.  Funk,  82  Iowa,  1,  31  Am.  St.  Rep.  455, 
which  was  in  principle  quite  like  the  case  at  bar,  we  said:  "But 
there  is  a  marked  difference  between  the  case  of  a  redemption 
by  the  judgment  **"  debtor  and  that  of  a  redemption  by  his 
grantee.  It  is  the  policy  of  the  law  to  secure  to  the  debtor,  as 
nearly  as  is  practicable,  the  full  value  of  his  pro])erty  sold  on 
execution.  If  the  execution  creditor  failed  to  bid  for  the  land 
sold  a  just  amount,  the  debtor  should  be  permitted  to  trans- 
fer his  interest  to  another  for  a  fair  consideration;  and,  if  his 
grantee  redeems,  the  execution  creditor  has  no  right  to  com- 
plain, for  he  might  have  bid  for  the  laud  a  larger  sum.  Nor 
is  a  junior  lienholder  prejudiced  by  such  a  transfer.  It  does 
not  affect  his  right  to  redeem  within  the  time  given  him  by 
law,  and,  if  he  is  not  willing  to  give  more  for  the  land  than 
the  amount  for  which  it  was  sold,  he  should  not  prevent  the 
debtor  from  realizing  what  he  can  for  his  property."  Harms  v. 
Palmer,  73  Iowa,  446,  5  Am.  St.  Rep.  691,  is  quite  like  the  case 
at  bar,  and  in  it  we  find  this  language:  "If  it  was  impracticable 
for  the  judgment  debtor  to  avail  himself  of  the  right  on  ac- 
count of  the  balance  of  the  mortgage  debt  due  by  judgment 
against  him,  his  only  resource  was  to  sell  his  right  of  redemp- 
tion for  what  he  could  get.  The  defendant  has  no  reason  to 
complain  that  he  is  not  allowed  to  follow  the  land.  He  should 
have  bid  at  the  execution  sale  until  the  property  brought  its 
full  value.  This  court  has  persistently  refused,  as  will  be  seen 
by  the  later  decisions  respecting  judgment  creditors'  rights  af- 
ter execution  sale,  to  lend  itself  to  any  scheme  to  sacrifice  the 
judgment  debtor's  property":  See,  also,  Bevans  v.  Dewey,  82 
Iowa,  85;  Kilmer  v.  Gallaher,  107  Iowa,  676.  We  are  clearly 
of  opinion  that  defendant's  lien  by  reason  of  the  Tipton  mort- 
gasre  is  lost,  and  that  the  trial  court  was  right  in  granting  to 
plaintiff  the  relief  demanded.  The  case  of  Spurgin  v.  Adam- 
son.  62  Iowa,  661,  relied  upon  by  appellant,  is  not  in  point.  In 
that  case  plaintiff  did  not  own  all  the  mortgages  at  the  time 
he  commenced  his  foreclosure  suit.  He  acquired  an  independ- 
ent lien  after  bidding  in  the  property  at  a  sale  under  his  mort- 
gages.    Neither  does  Stepheiis  v.  Mitchell,   103  Iowa,  65,  an- 
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nounce  a  rule  at  variance  with  what  we  have  said.  In  that 
case  Stephens  bought  the  sheriff's  ^^  certificate  issued  under 
the  foreclosure  sale  of  a  mortgage  in  which  he  had  no  interest, 
and  subsequently  bought  a  second  mortgage,  which  he  pro- 
ceede'd  to  foreclose.  It  was  held  that  redemption  from  the  first 
sale  did  not  affect  the  second  foreclosure. 

The  doctrine  of  merger  does  not  apply  to  this  case.  If  it  did, 
we  would  be  inclined  to  hold  there  was  no  merger  of  the  Tip- 
ton mortgages.  The  only  questions  relate  to  the  effect  of  a 
foreclosure  for  a  part  of  defendant's  claims  and  a  redemption 
from  the  sale  thereunder.  The  decree  of  the  district  court  ia 
affirmed. 


MORTGAGES— FORECLOSURE  FOR  PART  OF  DEBT.— A  RE- 
DEMPTION by  a  mortgagor's  gi-antee  of  property  sold  upon  exe- 
cution, based  upon  a  decree  of  foreclosure  for  part  of  the  debt, 
devests  the  property  of  a  judgment  lien  for  the  remaining  part  of 
the  mortgage  debt:  Harms  v.  Palmer,  73  Iowa,  446,  5  Am.  St.  Rep. 
(iOl.  Compare  Moody  v.  F^nk,  82  Iowa,  1,  31  Am.  St.  Rep.  4.55,  In 
which  It  Is  said  that  the  holder  of  an  unsatisfied  balance  of  a  judg- 
ment cannot  redeem  from  an  execution  sale  made  under  the  same 
judgment 
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EVIDENCE  —  WHAT  CIRCUMSTANCES  ARRANGED 
"LINKWISE"  MUST  BE  PROVED  BEYOND  A  REASONABLE 
DOUBT.— It  is  not  necessary  that  each  essential  fact  In  a  chain  of 
circumstances  solely  relied  on  to  connect  the  accused  In  a  criminal 
v?ase  with  the  commission  of  an  offense,  when  separately  consid- 
ored.  should  be  found  beyond  a  reasonable  doubt,  as  one  essential 
fact  may  derive  such  support  from  others  immediately  counected 
tlierewith  as  to  exclude  all  doubt  of  its  existence;  but,  if  a  con- 
viction depends  entirely  on  different  circumstances,  arranged  linl<- 
wise,  connecting  the  defendant  with  the  crime  charged,  tlien  each 
and  every  one  of  these  must  be  established  beyond  a  reasonable 
doubt. 

EVIDENCE— MINOR  CIRCUMSTANCES  OF  THOSE  AR- 
RANGED "LINKWISE"— QUANTUM  OF  PROOF  REQUIRED.— 
While  each  and  every  ultimate  and  essential  fact  necessary  to  a 
conviction  In  a  criminal  case  must  be  established  beyond  a  rea- 
sonable doubt,  where  a  conviction  depends  entirely  on  dilfercnt 
circumstances,  arranged  linl<;wise,  connecting  the  defendant  with 
the  crime  chargo<l,  yet  it  is  not  necessary  that  the  minor  circum- 
stances relied  on  by  the  state  to  establish  such  ultimate  and  es- 
sential facts  should  be  proved  with  tlie  same  degree  of  certniury, 
as  some  of  these  may  fail  of  proof,  and  yet  those  essential  to 
conviction  I'k^  found  from  other  evidence  beyond  a  reasonable  doubt. 

rxSTIU'CTlUXS— C'lKCUMSTAXTIAL  EVIDENCE— EKl^V 
NEOUS  CIIAKGE.— IN  A  CRIMINAL  CASE,  where  the  evidence  is 
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wholly  circumstantial,  It  is  erroneous  to  instruct  the  jury  that  they 
are  not  required,  to  warrant  a  conviction,  to  be  satisfied  beyond  a 
reasonable  doubt  of  each  link  in  the  chain  of  evidence  relied  upon 
to  establish  the  defeudaut's  guilt,  and  that  it  is  sufficient  if,  taking 
the  testimony  altogether,  they  are  satisfied,  beyond  a  reasonable 
doubt,  of  his  guilt,  because  the  jury  might  understand  therefrom 
that  they  are  authorized  to  convict  though  an  essential  fact  is 
not  proved  beyond  a  reasonable  doubt. 

INSTRUCTIONS  IN  CRIMINAL  CASES— CIRCUMSTAN- 
TIAL BVIDENCE— CONSIDERATION  OF  FACTS.— A  jury  should 
not  be  instructed,  in  a  criminal  case  depending  upon  circumstan- 
tial evidence,  to  pass  upon  each  fact  separately,  though  absolutely 
essential  to  conviction.  All  the  facts  must  be  considered  together 
in  determining  the  main  issue. 

INSTRUCTIONS— REASONABLE  DOUBT.— IT  IS  ERROR, 
In  an  Instruction,  to  define  a  "reasonable  doubt"  as  one  that  the 
jury  are  able  to  give  a  reason  for. 

EVIDENCE,  SECONDARY.— A  COPY  OF  A  COPY  of  an  In- 
surance policy  is  not  admissible  as  secondary  evidence  in  the  ab- 
sence of  any  reason  given  why  the  copy  from  the  original  is  not 
produced. 

Conviction  for  arson.    The  defendant  appealed. 

Mullan  &  Pickett,  for  the  appellant. 

Milton  Eemley,  attorney  general,  and  S.  B.  Reed,  for  the 
state. 

*'***'*  LADD,  J.  The  evidence  was  wholly  circumstantial. 
The  court,  as  the  eleventh  paragraph  of  the  charge,  gave  this 
instruction:  "The  ruling  requiring  the  jury  to  be  satisfied  be- 
yond a  reasonable  doubt  of  the  defendant's  guilt,  in  order  to 
warrant  a  conviction,  does  not  require  that  the  jury  should 
be  satisfied  beyond  a  reasonable  doubt  of  each  link  in  the  chain 
of  evidence  relied  upon  to  establish  the  defendant's  guilt.  It 
is  sufficient  if,  taking  the  testimony  all  together,  the  jury  are 
satisfied  beyond  a  reasonable  '^^  doubt  that  the  defendant  is 
guilty."  What  the  court  doubtless  intended  to  say  was  that 
it  was  not  incumbent  on  the  state  to  prove  beyond  reasonable 
doubt  every  circumstance  offered  in  evidence  and  tending  to 
establish  facts  essential  to  conviction.  If  so  intended,  it  would 
have  been  a  correct  statement  of  the  law.  And  we  may  go 
further,  and  sny  that  it  is  not  necessary  that  each  essential  fact 
in  the  chain  of  circumstances  solely  relied  on  to  connect  the 
accused  with  the  commission  of  the  offense,  when  separately 
considered,  be  found  beyond  reasonable  doubt.  Such  a  fact, 
though  having  little  to  sustain  it  when  standing  alone,  may  de- 
rive such  support  from  others  immediately  connected  there- 
with as  to  exclude  all  doubt  of  its  existence.     Nevertheless,  if 


April,  1899.]  State  v.  Cohen.  215 

conviction  depends  entirely  on  different  circumstances,  ar- 
ranged linkwise,  connecting  the  defendant  with  the  crime 
charged,  then  each  and  every  one  of  these  must  be  established 
beyond  a  reasonable  doubt;  for  no  chain  can  be  stronger  than 
its  weakest  link:  Commonwealth  v.  Webster,  5  Cush.  295,  52 
Am.  Dec.  711;  People  v.  Phipps,  39  Cal.  333;  Crow  v.  State, 
33  Tex.  Cr.  IW\).  '-iGi;  2  Thompson  on  Trials,  2511;  Eice  on 
Evidence,  766;  People  v.  Aikin,  Qd  Mich.  460,  11  Am.  St.  Rep. 
bVl;  Kollock  v.  State,  88  Wis.  663.  Not  so,  however,  with  the 
minor  circumstances  relied  on  by  the  state  to  establish  the  ul- 
timate and  essential  facts  upon  which  conviction  depends. 
Some  of  these  may  fail  of  proof,  and  yet  those  essential  to  con- 
viction be  found  from  other  evidence  beyond  reasonable  doubt. 
But  the  linked  arrangement  of  fact  to  fact,  in  cases  of  circum- 
stantial evidence,  is  not  always  discernible.  A  guilty  person 
is  quite  as  frequently  hemmed  in  by  a  throng  of  circumstances. 
As  said  in  Leonard  v.  Territory,  2  Wash.  Ter.  381:  "Eelease 
from  a  chain  comes  when  the  weakest  link  gives  away,  but  es- 
cape from  a  crowd  does  not  necessarily  depend  on  the  presence 
or  absence  of  one  or  another,  or  even,  perhaps,  the  greatest 
number,  of  the  individuals  composing  it."  ^^^  If  the  jury  could 
only  have  understood,  from  the  phrase  "link  in  the  chain  of 
circumstances"  that  such  fact  or  circumstance  was  referred  to 
as  might  tend  to  establish  the  ultimate  facts  and  circumstances 
upon  which  conviction  depended,  then,  though  not  approv- 
ing of  the  use  of  metaphors  in  instructions,  an  exception  would 
not  be  well  founded.  But  the  connection  in  which  it  was  used 
does  not  require  that  construction,  and  we  deem  it  the  more 
likely  to  have  been  thciught  by  the  jury  to  refer  to  facts  or  cir- 
cumstances essential  to  conviction,  and  which,  according  to  all 
the  authorities  and  sound  reasoning,  must  be  established  be- 
yond reasonable  doubt.  This  instruction  has  been  repeatedly 
condemned  as  erroneous  by  other  courts:  State  v.  Fumey,  41 
Kan.  115,  13  Am.  St.  Pep.  262;  State  v.  Gleim,  17  Mont.  17, 
52  Am.  St.  Pep.  655;  Marion  v.  State,  20  Neb.  233,  57  Am.  Rep. 
825;  Graves  v.  People,  18  Colo.  170;  Leonard  v.  Territory,  2 
Wash.  Ter.  381;  People  v.  Aikin,  C->(S  Mich.  460,  11  Am.  St.  Rep. 
512;  Clair  v.  People,  9  Colo.  122.  The  reasoning  in  the  last 
case  is  so  concisely  and  perspicuously  stated  that  we  quote  with 
approval:  "This  figure  of  speech  may.  perhaps,  be  correctly  ap- 
plied to  the  ultimate  and  essential  facts  necessary  to  conviction 
in  criminal  cnses.  since  if  one  be  omitted  or  be  not  proven  be- 
yond reasonalde  doubt  an  acquittal  must  follow.    It  is  not  true. 
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however,  that  each  and  every  of  the  minor  circumstances  in- 
troduced to  sustain  these  ultimate  facts  must  be  proven  with 
the  same  degree  of  certainty.  Some  of  these  circumstances 
may  fail  of  proof  altogether,  and  be  discarded  from  eoiisidera- 
fion  by  the  jury,  yet  the  ultimate  fact  to  establish  which  they 
were  presented  may  be  shown  beyond  a  reasonable  doubt.  The 
evidence  in  cases  similar  to  the  one  before  us  has  been  more 
aptly  likened  to  a  cable.  One,  two,  or  a  half  dozen  strands 
may  part,  yet  the  cable  still  remain  so  strong  that  there    is 

scarcely  a  possibility  of  its  breaking It  is  true,  in  a  sense, 

that  every  circumstance,  however  trivial,  offered  by  the  state 
in  evidence  is  relied  upon;  but  it  is  true,  in  a  ^^^  broader  sense 
that  the  state  relies  upon  the  ultimate  facts  or  circumstances, 
the  establishment  of  which  is  absolutely  essential  to  convic- 
tion. "We  deem  it  quite  as  reasonable  to  suppose  that  the  jury 
misunderstood  and  misapplied  the  language  used,  as  that  they 
comprehended  its  appropriate  meaning  and  application."  The 
supreme  court  of  Illinois  seem  to  have  approved  the  instruc- 
tion in  Brassier  v.  People,  117  111.  422,  when  first  before  it, 
but  on  reconsideration  it  was  pronounced  inaccurate,  though 
held  to  have  done  no  harm.  The  charge  was  larceny  of  a  note 
from  a  justice  of  the  peace  named  Smith.  The  defendant  tes- 
tified that  he  paid  it,  and  Smith  thereupon  delivered  it  to  him, 
while  the  latter  swore  it  had  never  been  paid,  and  was  not  de- 
livered. Circumstances  were  then  proven  tending  to  support 
the  testimony  of  each,  and  this  evidence  is  that  to  which  the 
instruction  must  have  been  applied;  that  is,  as  said  by  the 
court,  "only  evidentiary  facts  tending  to  corroborate  other  evi- 
dence." In  Bradshaw  v.  State,  17  Neb.  147,  the  instruction 
was  held,  in  view  of  others  not  set  out,  not  to  refer  to  mat- 
ters essential  to  be  found  in  order  to  convict.  Here  the  error 
is  emphasized  by  repetition,  in  substance,  though  in  different 
language,  in  the  eighteenth  paragraph  of  the  charge;  and  by 
none  is  its  meaning  limited  or  explained.  In  State  v.  Hayden, 
45  Iowa,  17,  the  following  instruction  was  held  to  have  been 
properly  refused:  "As  the  evidence  in  the  case  is  wholly  cir- 
cumstantial, you  must  be  satisfied  beyond  reasonable  doubt  of 
each  necessary  link  in  the  chain  of  circumstances  to  establish 
the  defendant's  guilt."  Such  a  metaphor,  as  we  have  seen,  is 
not  accurate,  and  is  calculated  to  confuse,  rather  than  en- 
lighten, a  jury.  Nor  should  the  jury  be  required  to  pass  on 
each  fact  separately,  though  absolutely  essential  to  conviction. 
On  these  grounds,  and  the  further  one  that  the  rights  of  the 
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accused  were  fully  protected  by  the  instruction  given,  the  de- 
cision in  that  case  may  securely  rest.  It  is  there  said:  "It  is 
not  a  '****  reasonable  doubt  of  any  one  proposition  of  fact  in 
the  case  which  entitles  to  an  acquittal.  It  is  a  reasonable  doubt 
of  guilt,  arising  upon  a  consideration  of  all  the  evidence  in 
the  case/'  This  is  no  more  than  stating  the  rule  that  the  facts 
should  not  be  isolated  and  separately  passed  upon,  but  that 
all  must  be  considered  together  in  determining  the  main  is- 
sue. This  fully  appears  from  subsequent  cases.  In  State  v. 
Stewart,  52  Iowa,  285,  an  instruction  was  condemned  which 
advised  the  jury  that  it  would  be  sufficient  if  one  of  the  mate- 
rial averments  of  the  indictment  were  "fully  and  clearly 
proven."  In  State  v.  Hennessy,  55  Iowa,  301,  the  court  did 
not  instruct  that  certain  facts  must  be  established  beyond  rea- 
sonable doubt,  and  rt  is  said:  "If  the  jury,  in  considering  the 
whole  case,  have  reasonable  doubt  upon  any  essential  ingredient 
of  the  offense,  this  entitles  a  defendant  to  an  acquittal,  because 
it  generates  a  doubt  of  guilt;  and  the  general  instruction  upon 
reasonable  doubt  which  is  usually  given  need  not  be  repeated  in 
each  instruction  which  relates  to  the  facts  of  the  case."  In 
State  V.  Clark,  102  Iowa,  691,  an  instruction  authorizing  the 
jury  to  base  the  finding  of  certain  facts  on  a  preponderance  of 
the  evidence  was  held  erroneous,  though  in  another  portion  of 
the  charge  the  court  directed  that  all  the  material  allegations 
of  the  indictment  must  be  established  beyond  reasonable  doubt. 
An  examination  of  these  cases  demonstrates  that  this  court  lias 
gone  no  further  than  to  hold  that  the  jury  should  not  be  required 
to  pass  on  the  essential  fact?  separately,  and  that  the  general 
instruction  with  reference  to  the  finding  of  guilt  beyond  roa- 
8ona.l)le  doubt  is  sufficient:  See  Tompkins  v.  State,  32  Ala.  5fi9. 
2.  Xor  can  we  approve  tlie  fifth  instruction  as  a  safe  defini- 
tion of  reasonable  doubt:  "By  'a  reasonable  doubt,'  as  herein 
instructed,  is  meant  a  doubt  such  as  a  reasonable  man  might 
entertain,  after  a  careful  review  of  all  the  evidence  in  the  case, 
as  to  the  guilt  of  the  defendant.  In  a  legal  sense,  a  reasonable 
doubt  is  one  which  has  some  reason  for  its  basis.  It  does  not 
mean  a  doubt  from  mere  caprice  or  groundless  conjecture.  A 
reasonable  *^*  doubt  is  such  a  doubt  as  the  jurv'  are  able  to 
give  a  reason  for."  Tbe  last  clause  is  the  one  to  which  excep- 
tion is  taken.  Who  shall  determine  whether  able  to  give  a 
reason,  and  what  kind  of  a  reason  will  suffice?  To  whom  shall 
it  be  given?  One  jiimr  may  cleoJare  he  does  not  believe  the  de- 
fendant guilty.     Under  this  instruction  another  may  demand 
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his  reason  for  so  thinking.  Indeed,  each  juror  may  in  turn  be 
held  by  his  fellows  to  give  his  reasons  for  acquitting,  though 
the  better  rule  would  seem  to  require  these  for  convicting.  The 
burden  of  furnishing  reasons  for  not  finding  guilt  established 
is  thus  cast  on  the  defendant,  whereas  it  is  on  the  state  to  make 
out  a  case  excluding  all  reasonable  doubt.  Besides,  jurors  are 
not  bound  to  give  reasons  to  others  for  the  conclusion  reached: 
Siberry  v.  State,  133  Ind.  677;  Cowan  v.  State,  22  Neb.  519; 
Morgan  v.  State,  48  Ohio  St.  371;  Carr  v.  State,  23  Neb.  749. 
In  People  v.  Stubenvoll,  62  Mich.  329,  a  similar  instruction  was 
disapproved,  but  it  was  held,  in  view  of  the  rule  of  that  state, 
dispensing  with  any  definition  of  the  term,  of  no  practical  con- 
sequence in  the  case.  We  are  still  quite  content  with  the  defini- 
tion contained  in  State  v.  Ostrander,  18  Iowa,  435,  and  the 
long  line  of  cases  following  it. 

3.  A  copy  of  a  copy  of  an  insurance  policy  covering  the 
burned  property  was  received  in  evidence  over  appellant's  ob- 
jection, after  his  failure,  on  due  notice,  to  produce  the  origi- 
nal. No  reason  appears  for  not  introducing  the  copy  made 
from  the  original,  and,  in  the  absence  of  some  showing  for  such 
omission,  it  was  error  to  receive  a  copy  made  of  the  copy  there- 
from: See  Drumm  v.  Cessnum,  58  Kan.  331;  Winn  v.  Patterson, 
9  Pet.  663. 

4.  We  discover  no  other  error  assigned  likely  to  arise  on  an- 
other trial.  The  instructions  held  to  be  erroneous  were  taken 
from  Sackett's  Instructions  to  Jurors.  They  derive  no  support 
from  any  of  the  cases  in  courts  of  last  resort  there  cited. 

Reversed. 


CIRCUMSTANTIAL  E  V  I  D  E  N  C  E— ESSENTIAL  FACTS  — 
PROOF.— To  warrant  a  conviction  where  the  state  relies  upon  a 
single  chain  of  circumstantial  evidence,  each  essential  fact  in  the 
chain  must  be  found  bv  the  jury  to  be  true  beyond  a  reasonable 
doubt:  State  v.  Furney!  41  Kan.  11.5.  13  Am.  St.  Rep.  262.  Each 
necessary  link  in  the  chain  must  be  so  proved:  People  v.  Aikin.  66 
Mich.  460,  11  Am.  St  Rep.  512;  note  to  Carlton  v.  People,  41  Am. 
St.   Rep.   354. 

CIRCUMSTANTIAL  EVIDENCE— COLLATERAL  MATTERS— 
PROOF.— To  justify  a  conviction  on  circumstantial  evidence  every 
fact  necessary  to  the  conclusion  must  be  distinctly  and  independ- 
ently proved  by  competent  evidence:  but  a  failure  of  proof  of  some 
collateral  circumstance  not  necessary  to  the  conclusion,  but  offered 
by  way  of  corroboration,  does  not  destroy  tlie  chain:  Common- 
wealth V.  Webster,  5  Cush.  295.  52  Am.  Dec.  711. 

CIRCUMSTANTIAL  EVIDENCE— INSTRUCTION— WHEN  ER- 
RONEOUS.—An  instruction  in  a  criminal  case  that,  in  order  to 
warrant  a  conviction,  the  .1ury  need  not  he  satisfied  beyond  a  rea- 
sonable  doubt   of   each  link   in   the   ciiain   of   circumstances   relied 
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upon  to  establish  the  defendant's  guilt,  and  that  It  Is  sufficient  if, 
taking  all  the  testimony  together,  they  are  satisfied  beyond  a  rea- 
Bonable  doubt  that  the  defendant  Is  guilty,  is  erroneous,  and  pre- 
judicial to  his  rights.  If  circumstantial  evidence  alone  is  relied 
upon,  each  fact  and  circumstance  to  complete  the  chain  must  be 
proved  beyond  a  reasonable  doubt:  State  v.  Gleim,  17  Mont.  17, 
52  Am.  St.  Rep.  655. 

CIRCUMSTANTIAL  EVIDENCE— CONSISTENCY  OF  FACTS. 
Each  fact,  in  a  chain  of  circumstances  relied  upon  for  a  conviction 
in  a  criminal  case,  from  which  the  main  fact  is  to  be  inferred 
must  be  proved  by  competent  evidence  beyond  a  reasonable  doubt, 
and  the  facts  constituting  such  chain  must  be  consistent  with 
each  other  and  with  the  main  fact:  Note  to  Commonwealth  v. 
Webster,  52  Am.  Dec.  737.  Compare  People  v.  Dole,  122  Cal.  486, 
68  Am.  St.  Rep.  .50. 

INSTRUCTION  ON  "REASONABLE  DOUBT"-WHEN  ERRO- 
NEOUS.—To  instruct  a  jury  that  a  reasonable  doubt  is  one  for 
which  a  reason,  derived  from  the  testimony  or  want  of  evidence, 
can  be  given,  is.  according  to  some  antliorities,  bad,  but  approved 
by  others:  See  monographic  note  to  Burt  v.  State,  48  Am.  St.  Rep. 
574,  on  reasonable  doubt. 

SECONDARY  EVIDENCE  OF  THE  CONTENTS  OF  A  CON- 
TRACT, such  as  a  policy  of  insurance,  is  not  admissible  unless  the 
failure  to  produce  the  paper  itself  is  accounted  for:  Phenix  Assur. 
Co.  V.  McAuthor,  116  Ala.  659,  67  Am.  St.  Rep.  154;  Memphis  etc. 
R.  R.  Co.  V.  Benson,  85  Tenn.  627,  4  Am.  St  Rep.  776. 
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[108  Iowa,  250.] 

AN  APPEAL   FROM  THE  VERDICT   OF   A  JURY   Is  not 

allowable. 

APPBAI^INTERMEDIATE  ORDERS.- An  order  directing 
a  verdict  is  appealable,  under  a  statute  allowing  an  appeal  from 
an  intermediate  order  which  involves  the  merits,  or  which  ma- 
terially affects  the  final  decision. 

APPEAL  FROM  ORDER  DIRECTING  A  VERDICT.— If  a 
notice  states  that  the  appeal  is  taken  from  "the  findings  and  .iudg- 
ment"  of  the  trial  court,  but  the  record  fails  to  show  that  a  judg- 
ment was  rendered  on  the  verdict,  the  appeal  will  be  treated  as 
one  from  an  order  directing  a  verdict. 

LIMITATIONS  OF  ACTIONS— KNOWLEDGE  OF  FRAUD. 
The  law  does  not  contemplate  actual  knowledge  of  a  fraud  before 
the  statute  of  limitations  begins  to  run.  but  such  knowledge  or 
notice  as  would  lead  a  man  of  reasonable  prudence  to  make  in- 
quiries which  would  disclose  the  fraud. 

LIMITATIONS  OF  ACTIONS— KNOWLEDGE  OF  FRAUD- 
RECORD  OF  DEED.— If  the  facts  wlii.ii  a  record  of  a  deed  shows, 
wltli  otiier  facts  known,  are  of  a  character  to  suggest  fraud,  per- 
sons interested  must  be  charge<l  witli  tlie  knowledge  which  in- 
quiry  made  with   reasonable  dilitroiice   would   disclose. 

LIMITATIONS  OF  ACTIONS^RECOVEKING  VALUE  OF 
LAND  FRAUDULENTLY  CONVEYEl  >  -  r>EED  OF  RECOHD.- 
Under   a    statute   whieli   declares   tliat   an    action    fur   relief   on    the 
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ground  of  fraud  must  be  brought  within  five  years  after  the 
cause  of  action  accrues,  an  action  to  recover  the  value  of  land,  at 
one  time  held  by  the  defendant  as  security  for  the  payment  of 
money  but  which  he  fraudulently  conveyed,  is  barred  by  the  stat- 
ute of  limitations  after  the  expiration  of  five  years  from  the  time 
that  the  deed  was  put  upon  record,  although  the  plaintiff  is  a  non- 
resident of  the  state  and  did  not  have  actual  notice  of  the  fraud. 

Action  to  recover  the  value  of  an  interest  in  land,  alleged 
to  have  been  owned  by  the  plaintiff,  but  which  the  defendant 
conveyed  to  a  third  person.  A  verdict  for  the  defendant  was 
returned  by  direction  of  the  court,  and  the  plaintiff  appealed. 

J.  M.  Greenman  and  L.  A.  Eiley,  for  the  appellant. 

D.  N.  Sprague  and  Hale  &  Hale,  for  the  appellee. 

«»i  ROBINSON,  C.  J.  The  petition  alleges  that  on  the 
twentieth  day  of  August,  1S80,  the  plaintiff  was  the  owner  of 
a  tract  of  eighty  acres  of  land,  which  is  described,  but  that  the 
record  title  thereto  was  held  by  his  brother,  J.  B.  Clark;  tliat 
on  the  date  specified  the  defendant  held  two  notes  which  the 
plaintiff  had  indorsed,  and  the  payment  of  which  he  had  guar- 
anteed; that  for  the  purpose  of  securing  the  paj'ment  of  the 
note  the  plaintiff  and  the  defendant  agreed  with  each  other 
that  the  plaintiff  should  cause  J.  B.  Clark  and  his  wife  to  con- 
vey the  land  to  the  defendant,  to  be  held  by  her  as  security 
for  the  pa}Tnent  of  the  notes  and  taxes  on  the  land,  which  it 
was  agreed  she  should  pay,  and  that  the  defendant  ^^^  should 
convey  the  land  to  the  plaintiff,  whenever  he  should  desire  to 
sell  it,  upon  paj'ment  by  him  of  the  amount  for  which  it  should 
be  held  as  security,  and  that  she  would  not  convey  it  to  any- 
one else;  that  the  land  was  conveyed  to  the  defendant  pursuant 
to  that  agreement;  that  on  the  thirtieth  day  of  June,  1887.  she 
fraudulently,  and  with  intent  to  cheat  and  defraud  the  plaintiff, 
conveyed  the  land  for  the  consideration  of  one  thousand  dol- 
lars to  one  A.  W.  Van  Loon,  and  fraudulently  concealed  from 
the  plaintiff  her  conduct  and  actions  in  the  matter;  that  after- 
ward, and  before  the  thirty-first  day  of  March,  1892,  her  grantee 
conveyed  the  land  to  other  parties;  that  on  the  date  last  speci- 
fied the  plaintiff  notified  the  defendant  that  he  desired  to  sell 
the  land,  and  requested  her  to  send  him  a  deed  therefor,  with 
a  statement  of  the  amount  due  her  on  account  of  notes  and 
taxes;  that  she  thereupon  executed  a  quitclaim  deed  for  the  land 
to  the  plaintiff,  and  forwarded  it,  with  the  notes  and  tax  re- 
ceipts to  a  bank  in  Austin,  Minnesota,  for  the  delivery  of  the 
deed  on  the  paj-ment  of  the  amount  due  on  the  notes  and  for 
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taxes  paid;  that  at  that  time  the  plaintiff  first  ascertained  that 
the  taxes  for  the  years  1888  to  1891,  inclusive,  had  not  been 
paid,  and  upon  investigation  learned  that  the  land  had  been 
conveyed  as  stated.  lie  asks  judgment  for  twelve  hundred  and 
ninety  dollars,  with  interest  and  costs.  The  answer  admits  the 
conveyances,  alleges  that  the  defendant  paid  full  consideration 
for  the  one  to  her,  denies  the  alleged  fraud,  denies  that  she 
ever  knowingly  sent  any  deed  to  the  plaintiff,  and  avers  that 
she  acted  in  good  faith  in  all  that  she  did.  The  answer  also 
avers  that  tne  plaintiff's  alleged  cause  of  action  is  barred  by 
the  statute  of  limitations. 

1.  The  notice  of  appeal  is  set  out  in  the  record,  and  states  that 
the  appeal  is  taken  from  "the  findings  and  judgment"  of  the 
trinl  court,  but  the  record  fails  to  show  that  a  judgment  was 
rendered  on  the  verdict.  An  appeal  from  the  verdict  of  a  jury 
is  not  allow^rl:  .Jones  v.  Givens,  77  Iowa,  173.  See,  also.  Bovce 
V.  Wabnsh  Ry.  ^^'^  Co.,  63  Iowa,  70,  50  Am.  Rep.  730.  But 
the  statute  provides  that  an  appeal  may  be  taken  from  an  in- 
(erme-liate  order  involving  the  merits  or  materially  affecting 
the  final  decision.  The  action  of  the  trial  court  in  sustainino^ 
the  motion  to  direct  a  verdict  and  in  directing  a  verdict  con- 
stituted such  orders;  and,  treating  the  appeal  as  from  them, 
we  proceed  to  consider  the  only  questions  presented  which  we 
find  it  necessary  to  determine. 

2.  The  evidence  tends  strongly  to  sustain  the  averments  of 
the  petition.  It  is  sho^m,  however,  that  the  deed  of  the  de- 
fen'hmt  to  Van  Loon  purported  to  be  an  absolute  conveyance 
of  the  land,  and  that  it  was  recorded  on  the  second  day  of  July, 
IS^T.  This  action  was  commenced  in  August,  1895,  about  fif- 
teen years  aft>r  the  alleged  agi'eenient  with  the  defendant,  and 
the  conveyance  to  her  were  made,  and  a  little  more  than  eight 
vt-ars  after  her  deed  to  Van  Loon  was  recorded.  The  execution 
of  tlic  last-named  deed  was,  in  effect,  a  disavowal  of  the  alleged 
trust  for  which  the  title  to  the  land  was  Ijeld.  and  could  not 
bave  been  othenvise  understood,  and  the  statute  of  limitations 
then  coinmenced  to  run,  if.  as  claimed  by  plaintiff,  it  was  not 
then  running:  Potter  v.  Douglass,  83  Iowa.  190.  An  action  for 
relief  on  the  grouiid  of  fraud  must  be  brought  within  five 
years  after  the  cause  of  action  accrued  to  avoid  the  bar  of  the 
statute:  Code  1873,  sec.  2539.  subd.  4  (Code.  sec.  3447.  suhd. 
^V  AVe  ?aid  in  Nash  v.  Stevens,  96  Iowa.  616.  that  the  law  does 
V  't  mntemnlate  actual  ki^n^.^ledge  of  the  fraud  before  the  stat- 
ute Le"iiis  to  run,  but  such  knowledge  or  notice  as  would  lead 
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a  man  of  reasonable  prudence  to  make  inquiries  which  would 
disclose  the  fraud;  also  that,  as  the  recording  of  a  deed  imparts 
constructive  notice  of  its  contents,  if  the  facts  which  a  record 
of  a  deed  shows,  with  other  facts  known,  are  of  a  character  to 
suggest  fraud,  persons  interested  must  be  charged  with  the  knowl- 
edge which  inquiry  made  with  reasonable  diligence  would  dis- 
close. What  was  thus  said  had  special  reference  to  creditors; 
'■^■^^  but  we  are  of  the  opinion  that  it  is  applicable  to  persons 
interested  in  the  land  which  is  fraudulently  conveyed  by  the 
deed  which  appears  of  record:  See  Bishop  v.  Knowles,  53  Iowa, 
268;  Gebhard  v.  Sattler,  40  Iowa,  152;  Sims  v.  Gray,  93  Iowa, 
38;  Mickel  v.  Walraven,  92  Iowa,  423;  Hawley  v.  Page,  77  Iowa, 
240,  14  Am.  St.  Rep.  275;  Francis  v.  Wallace,  77  Iowa,  373; 
Laird  v.  Kilboume,  70  Iowa,  83;  Mohlis  v.  Trauffler,  91  Iowa, 
751.  The  plaintiff  is  a  nonresident  of  the  state,  and  did  not 
have  actual  notice  of  the  fraud  of  the  defendant  until  April, 
1892;  but  those  facts  did  not  prevent  the  running  of  the  stat- 
ute: Bishop  v.  Knowles,  53  Iowa,  268.  The  record  of  the  deed 
was  notice  to  the  world  of  its  contents,  and  had  the  plaintiff 
read  it,  he  would  have  known  at  once  that  the  defendant  had 
repudiated  the  alleged  trust.  It  follows  that  this  action  was 
barred  by  the  statute  of  limitation  when  it  was  commenced. 
The  orders  of  the  district  court  in  question  are  therefore  af- 
firmed. 


LIMITATIONS    OF    ACTIONS— KNOWLEDGE    OP    FRAUD- 
DATE  OF  RECORDING  FRAUDULENT  CONVEYANCE.— Fraud 

will  be  deemed  to  have  been  discovered  when  such  facts  are  known, 
either  actually  or  constructively,  as  would  amount  to  knowledere, 
or  -which  would  naturally  susrgest  such  inquiries  as.  if  followed  up, 
would  lead  to  such  knowledge:  Wright  v.  Davis,  28  Neb.  479.  26 
Am.  St.  Rep.  347.  An  action  to  set  aside  a  fraudulent  conveyance 
is  barred  in  five  years  from  the  discovery  of  the  fraud,  and  tlie 
fraud  will  be  presumed  to  have  been  discovered  when  such  con- 
veyance was  filed  for  record,  unless  the  plaintiff  shows  that  the 
knowledge  with  which  he  is  charged  by  the  recording  of  the  deed 
was  not  available  to  him  as  a  basis  far  further  inquiry,  which  would 
have  led  to  the  discovery  of  the  fraud:  Hawlev  v.  Page.  77  Iowa, 
239,  14  Am.  St.  Re^.  275;  Wright  v.  Davis,  28  Neb.  479,  26  Am.  St 
Rep.    347. 
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TAX  SALE  OP  LAND  ASSESSED  AS  ONE  PARCEL  BUT 
OWNED  IN  SEVERALTY— PURCHASE  BY  MORTGAGEE.— If 
land  owned  by  two  persons  in  severalty  is  taxed  as  one  parcel,  a 
mortgagee  of  one  owner  cannot  purchase  the  entire  parcel  at  a 
tax  sale,  and  acquire  title,  so  aa  to  devest  the  title  of  the  other 
owner. 

TAX  SALES— TENDER— VALID  OFFER  TO  PAY  TAXES- 
WHAT  IS.— In  a  suit  to  quiet  title,  an  offer,  in  the  answer,  to  pay 
taxes  due  on  the  property  is  not  conditional,  but  is  absolute  and 
unconditional,  where  it  is  averred,  in  the  pleading,  that  the  defend- 
ant has,  at  all  times,  been  ready  and  willing  to  pay  the  lawful 
amount  of  the  taxes,  tax  sales,  penalties,  and  interesrt  chargeable 
on  the  property,  and  offers  and  tenders  to  pay  it  to  the  plain- 
tiff, or  into  court,  at  any  time,  and  to  keep  the  tender  and  otter 
good  whenever  it  shall  be  ascertained,  or  on  demand. 

TAX  SALES-VALIDITY  OP— WHAT  DOES  NOT  AFFECT. 
In  a  suit  to  quiet  title,  where  the  validity  of  tax  deeds  is  involved, 
the  purpose  of  a  mortgagee  in  talking  and  assigning  tax  sale  certiti- 
cates  does  not  go  to  the  validity  of  the  tax  sales. 

TAX  SALES- PERFECTING  TITLE— WHAT  NECESSARY. 
A  person  who  seeks  to  perfect  his  title  under  tax  deeds  must  have 
the  support  of  a  valid  tax  title.  Hence,  the  purpose  of  one,  through 
whom  he  claims,  in  taking  an  assignincmt  of  tax  sale  certiticatLS, 
is  not  material  because  it  does  not  go  to  the  validity  of  the  tax 
sales. 

Suit  to  quiet  title.  The  main  inquiry  involved  the  validity 
of  tax  deeds.  Prior  to  July,  1889,  one  D.  T.  Hedges  owned 
three  lots,  each  fifty  feet  by  one  hundred  and  fifty  feet,  lying 
in  the  southwest  corner  of  block  64,  in  Pierce's  addition  to 
Sioux  City,  Iowa,  which  block  was  bounded  on  the  west  by 
Jones  sti-eet  and  on  the  south  by  Thirty-second  street.  The 
lots  as  platted  were  numbered  17,  18,  and  19,  and  fronted  on 
Jones  street.  The  east  end  of  the  lots  abutted  on  an  alley  run- 
ning through  the  block  nortli  and  south.  Lot  17,  the  south 
lot,  lav  along  Thirty-second  street,  and  lots  18  and  19  were 
Tiorth  of  it.  ricclfrev;  sold  the  tract,  but  in  doing  so  changed 
tbo  frontage  nf  the  lots  to  Thirty-second  street,  so  as  to  make 
thorn  fifty  feet  east  and  west  by  one  hundred  and  fifty  feet 
Tiorth  and  south,  but  no  change  was  made  in  the  plat  on  record. 
In  -^idy,  1889,  the  east  lot,  according  to  the  change  made,  was 
s'l  (1  to  a  purchaser  who  executed  a  mortgage  thereon  to  the 
^Jissouri,  Kansas  &  Texas  Trust  Company.  This  mortgage  wa8 
foreclosed,  and  on  July  7,  1891,  the  trust  company  received  a 
sherifF's  deed  on  exeeution  salo  for  the  lot.  On  Januars^  2,  1893, 
tliis  lot  was  sold  to  the  State  liealty  Company  by  the  trust 
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company,  the  latter  taking  back  a  mortgage  for  the  purchase 
price.  The  middle  lot  was  sold  by  Hedges  to  some  one  else. 
W.  H.  Cox  bought  the  west  lot  and  gave  a  mortgage  to  secure 
a  part  of  the  purchase  price.  This  mortgage  was  sold  to  the 
defendant  Wood.  The  lots  were  assessed,  for  the  year  1889, 
by  their  platted  numbers.  Each  one  was  sold  separately  at  a 
tax  sale  and  a  certificate  issued  therefor.  The  certificate  for 
lot  19  was  issued  to  the  trust  company,  which,  by  January  7, 
1891,  had,  through  assignments,  become  the  owner  of  the  cer- 
tificates for  lots  17  and  18.  The  taxes  for  1890,  on  all  the  lots 
as  platted,  were  paid  by  the  trust  company.  It  also  paid  the 
taxes  for  1891  and  1892  on  the  middle  and  east  lots,  as  they 
fronted  on  Thirty-second  street,  but  not  on  the  west  lot,  owned 
by  Cox.  At  a  tax  sale  in  1892  the  Cox  lot  was  bidden  in  by 
the  trust  company  for  the  taxes  of  1891.  In  August,  1893,  the 
trust  company  assigned  the  tax  sale  certificates  held  by  it  un- 
der the  sale  of  1890,  for  the  taxes  of  1889,  to  one  Farrell,  who 
received  from  the  county  treasurer  separate  deeds  for  lots  17, 
18,  and  19,  as  assessed.  In  pursuance  of  a  prior  agreement, 
Farrell,  who  was  an  officer  in  the  trust  company,  conveyed  the 
east  lot  to  the  realty  company,  reserving  for  himself  the  mid- 
dle and  west  lots.  Cone,  the  plaintiff,  was  secretary  of  the 
trust  company  and  claimed  the  west  one  hundred  feet  of  the 
three  lots,  otherwise  designated  as  the  middle  and  west  lots. 
Cone  derived  his  title  through  Farrell,  who  at  first  conveyed 
an  undivided  one-half  of  the  middle  and  west  lots  to  the  plain- 
tiff, and  who  then  joined  with  the  plaintiff  in  a  deed  of  the 
lots  to  one  Cooper,  the  latter  afterward  conveying  the  lots  to 
Cone.  In  the  suit  by  Cone  one  defendant  alone — Wood — an- 
swered. He  denied  the  validity  of  the  tax  deeds  and  offered  to 
redeem.  The  deeds  under  which  Cone  claimed  were  held  void, 
and  the  plaintiff  appealed. 

Taylor  &  Burgess,  for  the  appellant. 

Marks  &  Mould,  for  the  appellee. 

^«a  GRANGER,  J.  1.  There  is  no  doubt  to  our  minds  that 
plaintiff  stands  as  to  his  rights  under  the  tax  deeds  issued  to 
Farrell,  as  would  the  trust  company  were  it  the  plaintiff  ask- 
ing the  same  relief.  By  this  we  mean  that  there  are  no  inter- 
vening equities  in  his  behalf. 

The  question  we  now  consider  is,  Had  the  trust  company  the 
right  to  purchase  at  tax  sale  and  take  title  to  the  west  one- 
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third  of  lots  17,  18,  and  19,  being  what  we  have  called  the  west 
lot?  If  it  had  not,  it  is  because  of  its  interest  in  the  east  one- 
third  of  these  lots  because  of  its  mortgage  thereon.  Through- 
out the  case  it  appears  that  the  trust  company,  in  what  it  did 
by  way  of  obtaining  the  certificates  of  sale  and  assigning,  acted 
alone  with  a  view  to  protect  its  interest  as  mortgagee.  Each 
lot  being  assessed  as  an  entirety,  with  no  prescribed  legal 
method  of  making  an  apportionment  of  the  taxes  levied,  so  as 
to  permit  it  to  pay  its  proportion  on  the  basis  of  its  interest, 
the  company  adopted  ^®*  the  expedient  of  protecting  its  inter- 
est by  securing  the  title  through  the  sale  for  taxes;  that  is,  it 
adopted  the  plan  of  securing  the  certificates,  and  then  dispos- 
ing of  them,  so  as  to  take  title  to  itself  nf  the  east  lot,  or  an- 
other for  it,  and  permit  another  to  take  the  title  to  the  balance. 
The  sales  of  the  lots  being  separate,  they  may  be  regarded  aa 
separate  transactions  in  our  considerations. 

That  the  trust  company  had  the  right  to  pay  the  taxes  on 
the  property  on  which  it  held  the  mortgage,  see  Eck  v.  Swen- 
numson,  73  Iowa,  423,  5  Am.  St.  Rep.  690.  The  same  case 
also  announcG'i:  the  rule  that  a  mortgagee  cannot,  by  purchase 
at  a  tax  sale,  defeat  a  senior  mortgage  or  acquire  title  against 
the  mortgagor.  The  lioldings  are  as  to  the  specific  land  cov- 
ered by  the  mortgage.  The  rule  is  that  attempted  purchases 
of  that  kind  amount  to  a  payment  of  the  taxes,  and  not  to  a 
purchase.  We  notice  these  unquestioned  rules,  to  have  in  mind 
how  the  relationship  ol;  mortgagee  affected  the  trust  company 
in  what  it  (\'-f\.  Then,  as  to  the  part  of  the  lots  covered  bv  its 
mortgage,  it  had  the  righ^"  to  pay  the  taxes,  and  not  to  pur- 
chase it.  But  it  could  not  do  that.  And  here  we  may  say 
tliat  it  miade  the  attempt  with  the  treasurer  of  the  county  and 
t!ie  other  parties,  and  no  apportionment  could  be  made,  because 
of  the  entire  assessment  of  each  lot.  The  assessment  was  prior 
to  the  taking  of  the  mortgage,  and  the  mortgage  was  taken 
A.ith  knowledge  of  it.  We  think  thp  mortgage  gave  to  the 
tni«t  company,  for  the  purpose  of  protecting  its  interest  agair.st 
tax  sales,  the  same  rights  as  if  it  had  ]Mirchascd  the  same  land. 
"We  have,  then,  this  question:  Where  the  land  is  taxed  as  one 
parcel,  which  is  owned  by  two  in  severalty,  can  a  mortgagee  of 
one  owner  purchase  tlie  entire  parcel  at  tax  sale,  and  acquire 
title  so  as  to  dovest  the  title  of  the  other  owner?  This  precise 
(Uie.-tion  does  not  seom  to  have  hoen  settled  in  this  state.  The 
case  nearest  in  point  is  that  of  T.ewis  v.  Ward,  99  Til.  5?5. 
Lewis  was  thn  owner  of  tlie  north  half  of  lot  316,  and  tTo^-  ''.o- 
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came  due  thereon.  Before  the  tax  sale  "Woodward  hecame  the 
owner  of  the  north  fifty  feet,  leaving  ^*^  to  Lewis  the  south 
twenty-five  feet.  "Woodward,  instead  of  paying  the  taxes,  pur- 
chased at  the  tax  sale  the  whole  north  half  of  the  lot,  and  as- 
signed the  certificate  and  a  deed  issued  thereon  to  one  Pitts, 
and  Ward  purchased  the  twenty-five  feet  owned  by  Lewis  from 
Pitts.  We  quote  from  the  case  as  follows:  "The  law  is  well 
settled  that  certain  persons,  on  account  of  their  relations  to 
the  property  or  their  obligation  to  pay  the  taxes  thereon,  are 
forbidden  by  the  policy  of  the  law  to  become  purchasers  of  the 
land  at  a  tax  sale.  The  rule  admits  of  no  exception  that  a  pur- 
chase by  one  whose  duty  it  is  to  pay  the  taxes  operates  as  pay- 
ment, and  nothing  more.  Where  it  is  made  to  appear  it  was 
the  duty  of  the  party  to  pay  the  taxes  on  the  lands,  the  dis- 
qualification at  once  attaches,  and  a  purchaser  will  not  be  per- 
mitted to  derive  any  advantage  from  that  which  it  was  his 
plain  'duty  under  the  law  to  do.  The  rule  on  this  subject  is 
plain,  and  is  so  just  that  it  commends  itself  to  the  common 
judgment  as  right.  The  only  difficulty  lies  in  the  application 
of  the  rule  to  particular  cases.  It  has  been  extended  to  a  case 
where  the  land  of  the  party  making  the  purchase  was  taxed  as 
one  parcel  with  that  of  another  and  the  whole  sold  together. 
That  is  precisely  the  case  here.  The  whole  of  the  north  half 
of  lot  316  was  assessed  to  plaintii?.  Of  the  north  half  of  the 
lot  plaintiff  at  the  time  owned  twenty-five  feet  and  Woodward 
owned  the  other  fifty  feet.  The  entire  tract  was  sold  as  it  was 
assessed,  as  one  parcel,  and  was  purchased  by  Woodward,  who 
owned,  as  has  been  seen,  two-thirds  of  the  property  sold  to  him- 
self. These  facts  bring  the  case  clearly  within  the  inhibition 
of  the  principle  stated.  A  case  exactly  in  point  is  Cooley  v. 
Waterman,  16  Mich.  366.  In  this  case,  as  in  that,  the  sale  was 
entire  and  indivisible,  and  resulted  from  the  neglect  of  the  pur- 
chaser to  pay  taxes  on  his  own  land.  Had  the  purchaser  first 
paid  his  own  proportion  of  the  taxes  assessed  on  his  land,  his 
relation  to  the  residue  of  the  property  and  the  taxes  would  then 
have  been  that  of  a  stranger,  owing  no  duty  to  the  land  or 
the  tax,  and  the  disqualification  resting  upon  him  would  have 
'"***  been  removed.  That  he  did  not  do,  but  chose,  for  some 
reason,  to  purchase  the  whole  tract  of  land  for  the  entire  amount 
of  taxes  due  upon  it,  the  largest  portion  of  which  it  was  his 
duty  to  pay."  The  case  concludes  with  a  holding  that  the  pur- 
chase at  the  tax  sale  operated  as  a  payment  nf  the  taxes  and 
gave  no  title.    Had  the  trust  company  owned  the  land  its  mort- 
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gage  was  on,  we  do  not  see  why  the  two  cases  would  not  be 
alike  in  principle.  The  inhibitions  of  the  rule  apply  as  strongly 
to  a  mortgagee  as  to  an  owner.  In  the  cases  the  inhibitions  are 
made  to  depend  at  times  on  when  the  person  has  the  "right" 
to  pay  the  taxes,  and  at  others  when  he  is  under  an  "obliga- 
tion" to  pay  them.  The  distinction  is  not  as  important  as  it 
is  thought  to  be.  The  words  are  many  times  interchangeable 
in  their  use.  Sometimes  the  word  "obligation"  is  used  to  de- 
note an  agreement  or  undertaking  to  pay  taxes;  at  others,  it 
is  used  in  the  sense  of  an  obligation  to  do  so  to  ])rot(ct  an  in- 
terest or  title,  as,  in  one  sen.ip.  tlie  owner  of  land  is  not  under 
obligation  to  pay  the  taxes  thereon,  for  he  may  forfeit  it,  and 
yet  in  another  sense  he  is  under  such  an  obligation  in  order  to 
preserve  his  title.  The  same  is  to  be  said  of  a  mortgagee  whose 
interest  requires  such  a  payment  for  its  protection.  lie  must 
forfeit  his  lien  or  pay  the  taxes.  The  Illinois  case  speaks  of 
the  owner  paying  his  proportion  of  taxes  assessed,  as  if  that 
might  have  been  done,  and  we  do  not  lose  sight  of  the  fact  that, 
in  this  case,  there  was  no  defined  way  of  doing  that.  But  with- 
out an  attempt  to  point  out  a  way  for  doing  it,  which  we  should 
not  do,  it  is  to  be  said  that,  whatever  was  the  legal  require- 
ment to  discharge  the  taxes  from  the  mortgaged  lot,  he  was 
compelled  to  do,  and  thus  relieve  the  land  that  he  could  not 
purchase  at  tax  sale,  but  might  pay  the  taxes  on.  If  the  com- 
pany must  pay  all  taxes  due  on  a  lot  and  take  an  added  lien 
therefor,  or  if  a  proceeding  might  be  adopted  to  fix  its  propor- 
tion, in  either  case  we  think,  before  it  could  purchase  at  tax 
sale,  it  must  make  such  payment  that,  if  it  takes  a  title,  it  ^dll 
not  be  based  in  part  on  its  own  default.  The  thoufrht  runs 
throughout  the  cases.  *^''  As  more  or  less  sustaining  the  rule, 
see  :\raul  v.  Rider,  51  Pa.  St.  377;  Cooley  v.  Waterman,  16 
]\rich.  366;  Manning  v.  Bonard,  87  Iowa.  648;  Fair  v.  Brown, 
40  Towa,  209.  It  is  true  that  few  of  the  cases  involve  sub- 
stantially the  same  facts.  The  general  rule,  in  all  its  bearing, 
is  against  the  right  to  acquire  such  a  title.  It  could  not  be 
pcrm.itted,  without  involving  complicatione  that  should  be 
avoided. 

Appellant  cites  a  number  of  cases  in  support  of  his  conten- 
tion, and  among  them  that  of  Oswald  v.  Wolf,  129  111.  200, 
beinfr  strongest  in  his  favor,  and  yet  it  will  be  seen  that  its  facta 
are  so  different  as  to  make  it  distinguishable  from  this  case. 
It  will  bf  understood  that  it  was  thought  to  be  distirtfuishable 
from  Lewis  v.  Ward,  99  111.  525,  by  that  court,  for  it  followed 
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that  case  without  a  reference  to  it.  Powell  v.  Lantzy,  173  Pa. 
St.  543,  is  cited  by  appellant.  We  have  cited  Maul  v.  Rider, 
51  Pa.  St.  377,  from  the  same  state  as  sustaining,  to  some  ex- 
tent at  least,  our  conclusions.  These  cases,  cited  by  appellant, 
state  a  rule  peculiarly  applicable  to  owners  of  land  purchased 
after  an  encumbrance  has  attached,  and  for  the  discharge  of 
which  he  is  under  no  obligntion  arising  from  his  acquisition  of 
the  property,  and  as  to  such  he  may  perfect  or  better  his  title 
by  a  purchase  at  a  tax  sale.  We  do  not  see  that  such  a  rule 
has  ever  been  held  as  to  a  mortgagee,  and,  in  fact,  the  reasons 
do  not  exist  for  it.  They  are  usually,  if  not  always,  against  it.  It 
is  said,  as  against  the  defendant's  claim,  that  he  does  not  show 
that  he  or  Cox,  his  mortgagor,  had  title  to  the  property  at 
the  date  of  the  tax  sale,  but  we  think  the  facts  appear  through- 
out the  record  as  we  have  stated  them. 

2.  It  is  also  said  that  defendant  did  not  show  that  he  or  the 
person  under  whom  he  claims  had  paid  the  taxes  due  upon  the 
property.  It  is  conceded  that  an  offer  in  the  pleadings  to  pay 
the  amount  due  is  all  that  is  required.  The  answer  contains 
an  offer  to  pay,  but  it  is  said  to  be  conditional,  and  that  such 
an  offer  is  not  suliicient.  The  pleading  in  this  respect  is  as  fol- 
lows: '^That  this  ^^^  defendant  has  at  all  times  been  ready  trnd 
willing  to  pay  the  just  and  lawful  amount  of  said  taxes,  tax 
sales,  penalties,  and  interest  that  were  chargeable  on  said  west 
one-third  of  said  lots,  and  hereby  offers  and  tenders  the  same, 
and  offers  to  pay  the  same  to  the  plaintiff  or  into  court  at  any 
time,  and  to  keep  said  tender  and  offer  good  whenever  the  same 
shall  be  ascertained  or  on  demand."  We  do  not  regard  it  as 
conditional,  but  absolute  and  unconditional.  It  accords  with 
the  rule  as  stated  in  Crawford  v.  Liddle,  101  Iowa,  148. 

3.  It  is  urged  that  the  trust  company  had  no  further  con- 
nection with  the  tax  sale  certificates  than  that  they  should  not 
be  used  against  the  east  one-third  of  the  lot;  that  it  cannot 
be  regarded  as  an  actual  assignee  of  the  certificates.  That  the 
purpose  of  the  company  in  taking  and  assigning  the  certificates 
was  to  protect  its  interest  as  mortgagee  we  have  no  doubt.  But 
that  fnct  does  not  affect  the  legal  situation  between  plaintiff 
and  defendant  Wood.  Plaintiff  seeks  to  perfect  his  title  against 
Wood,  and  to  do  that  he  must  have  the  support  of  a  valid  tax 
title.  The  purpose  of  the  company  does  not  go  to  the  validity 
of  the  tax  sale.  The  terms  of  redemption,  if  defendant  is  en- 
tiled to  redeem,  as  presoiil"»ed  bv  the  court  are  not  questioned. 
The  judgment  will  stand  affirmed. 
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TAX  SALES— TITLE.— A  STRICT  COMPLIANCE  WITH  THE 
STATUTE  Is  essential  to  the  validity  of  a  tax  title:  Note  to  Pleas- 
auts  V.  Scott,  70  Am.  Dec.  405;  Polk  v.  Rose,  25  Md.  153,  SU  Am. 

Dec.  77.3;  and  tlie  purchaser  must  prove  everything  essential  lo 
the  validity  of  his  title :  See  moiio<rraphic  note  to  .Tackson  v.  Shep- 
ard,  17  Am.  Dec.  505,  on  recitals  in  tax  deeds  as  evidence;  McGalien 
V.  Carr,  6  Iowa,  331,  71  Am.  Dec.  421. 

Who  may  Purchase  and  Enforce  a  Tax  Title* 
General  Frinciphs—Stirngthrniuij  Title.— It  is  a  general  principle 
that  one  who  ouglit  to  pay  tlie  taxes  on  property  cannot,  by  omitting 
to  do  so,  purchase  at  a  sale  of  the  property  for  the  nonpayment, 
and  thereby  sti'ungthen  his  title.  A  purchase  by  one  whose  duty 
it  was  to  pay  the  taxes  operates  as  payment  only,  and  he  can  de- 
nse no  lienetit  as  against  a  third  party,  by  neglect  of  the  duty  which 
he  owed  to  such  party:  Johnston  v.  Smith,  70  Ala.  108;  Jacks  v. 
Dyer,  31  Ark.  334;  Guynn  v.  McCauley,  32  Ark.  97;  Moss  v.  Shear, 
25  Cal.  38,  85  Am.  Dec.  M;  Coppinger  v.  Rice,  33  Cal.  408;  Barrett 
V.  Amerein,  36  Cal.  322;  Garwood  v.  Hastings,  38  Cal.  216;  Reily 
v.  Lancaster,  39  Cal.  354,  356;  Christy  v.  Fisher,  58  Cal.  25G;  Mid- 
dletown  Sav.  Bank  v.  Bacharach,  46  Conn.  513;  Vorls  v.  Thomas, 
12  III.  442;  Busch  v.  Huston,  75  111.  343;  Lewis  v.  Ward.  09  111. 
525;  Haskell  v.  Putnam,  42  Me.  244;  Bei-tram  v.  Cook,  32  Mich. 
518;  Miller  v.  Williams,  15  Gratt.  213;  Williamson  v.  Russell,  18 
W.  Va.  612;  Gray  v.  Larrimore,  4  Saw.  638,  652;  2  Abb.  U.  S,  542, 
55S.  Otherwise  expressed,  one  whose  duty  It  is  to  pay  the  taxes 
upon  property  caimot  be  a  purchaser  thereof  at  a  sale  for  taxes, 
for  he  cannot  avail  himself  of  a  title  growing  out  of  his  neglect 
of  duty,  and  will  not  be  allowed  to  obtain  any  title  to  property,  by 
the  purchase  of  it  at  a  tax  sale  for  taxes  which  he  should  have 
discliarged  or  paid  without  a  sale:  Reily  v.  Lancaster,  30  Cil.  354, 
i'.Zi^;  Garwood  v.  Hastings,  38  Cal.  216;  Coppinger  v.  Rice,  33  Cal. 
408;  Middleton  Sav.  Bank  v.  Bacharach,  46  Conn.  513;  Voris  v. 
Thomas,  12  111.  442;  Lewis  v.  Ward,  99  111.  525;  Haskell  v.  Putnam, 
42  Me.  244:  Dubois  v.  Campau,  24  Mich.  360;  Williamson  v.  Rus- 
sell, 18  ^V.  Va.  612;  Gray  v.  Larrimore,  4  Saw.  638,  652;  2  Abb. 
U.  S.  542,  55S.  Nor  can  he  obtain  title  to  property  on  which  he 
sliould  have  paid  the  taxes  by  allowing  it  to  be  sold  therefor  and 
buying  It  from  a  stranger  who  purchased  it  at  the  sale:  Coppinger 
V.  Rice,  33  Cal.  408;  Moss  v.  Shear,  25  Gal.  38,  85  Am.  Dec.  94; 
Voris  v.  Thomas,  12  111.  442;  Pleasants  v.  Scott,  21  Ark.  370,  70  Am. 
Dec.  403.  As  said  in  Christy  v.  Fisher,  58  Gal.  256,  258:  "One  who 
is  under  a  moral  or  legal  obligation  to  pay  the  taxes  is  not  in  a 
position  to  become  a  purchaser  at  a  sale  made  for  such  taxes.  If 
such  person  permits  the  property  to  be  sold  for  taxes,  and  buys  it 
in,  either  in  person  or  indirectly  through  the  agency  of  another, 
he  does  not  thereby  acquire  any  right  or  title  to  the  property,  but 
his   purchase   is   deemed   one   mode  of  paying  the  taxes."     A   per- 

♦kkkehknck  to  monographic  notes. 
Who  may  purchase  at  a  tax  sale:  15  Am.  Dec.  684-690. 
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son  may  also  so  conduct  himself  with  respect  to  land  as  to  be 
estopped  from  purchasing  It  at  a  tax  sale.  Thus,  if  the  title,  both 
legal  and  equitable,  is  in  the  government  of  the  United  States,  but 
the  laud,  though  not  taxable,  is  assessed  to  an  "unknown  owner," 
and  Is  purchased  by  one  at  a  tax  sale,  who  causes  the  assessment 
on  which  the  void  sale  was  made  to  be  changed,  substituting  his 
own  name  as  owner  on  the  roll  for  that  of  "unknown  owner,"  and 
the  land  having  become  taxable,  is  assessed  to  him  on  the  next 
new  assessment,  such  purchaser  is  estopped  from  purchasing  at 
a  subsequent  tax  sale  made  on  the  new  assessment:  Smith  v. 
Cassidy,  75  Miss.  916.  Successive  purchases  of  the  same  property, 
at  different  sales  thereof,  for  delinquent  taxes,  do  not  operate  to 
strengthen  the  title  first  acquired;  Lacey  v.  Davis,  4  Mich,  140, 
66  Am.  Dec.  524. 

On  the  other  hand,  to  preclude  a  person  from  acquiring  a  tax 
title,  he  must  be  under  some  legal  or  moral  obligation  to  pay  the 
tax,  or  there  must  be  something  in  his  contract  or  fiduciary  rela- 
tion to  the  owner  of  the  property  which  renders  it  inequitable,  as 
between  them,  that  he  should  acquire  the  title:  Laton  v.  Balcom, 
64  N.  H.  92,  10  Am.  St.  Rep.  381.  It  is  a  familiar  rule  that  one 
who  is  under  no  obligation  to  pay  taxes  for  which  a  sale  was 
made  is  not  precluded  from  acquiring  a  tax  title  to  the  property 
sold:  Seymour  v.  Harrison,  85  Iowa,  130,  135;  Moss  v.  Shear,  25 
Cal.  38,  85  Am.  Dec.  94;  Atkinson  v.  Dixon,  89  Mo.  464;  and  the 
fact  that  lands  are  assessed  to  and  sold  in  the  name  of  a  particular 
person  does  not  preclude  his  purchase  of  them  at  a  tax  sale,  and 
acquiring  title  thereto,  if  the  taxes  were  Illegally  assessed  to  him, 
and  he  is  under  no  legal  obligation  to  pay  them:  Pleasants  v. 
Scott,  21  Ark.  370,  76  Am.  Dec.  403;  but  the  fact  that  a  tax  deed 
should  be  received  as  evidence  of  title,  where  the  only  objection 
to  its  regularity  is  that  the  person  to  whom  the  land  was  assessed 
became  the  purchaser,  does  not  preclude  the  objecting  party  from 
afterward  showing  that  the  purchaser  occupied  such  a  position 
as  required  him  to  pay  the  taxes:  Pleasants  v.  Scott,  21  Ark.  370, 
76  Am.  Dec.  403.  A  party  who  has  been  relieved  by  agreement, 
of  all  duty  or  obligation  to  pay  taxes,  past  or  future,  on  premises, 
is  not  debarred  from  acquiring  a  valid  tax  title  to  the  property 
by  reason  of  his  former  relation  to  it:  Shoup  v.  Centi-al  Branch  etc. 
R.  R.  Co.,  24  Kan.  547;  and  a  person  who  holds  a  defective  title  to 
property  may  perfect  the  same  by  purchase  at  a  tax  sale,  if  he 
stands  in  no  relation  of  trust  to,  and  is  implicated  in  no  fraud 
against,  the  owner:  Coxe  v.  Gibson,  27  Pa.  St.  IGO,  67  Am.  Dec. 
454.  Any  person  who  has  no  interest  in  property  sold  at  a  tax  sale, 
and  who  is  under  no  obligation  to  pay  the  taxes  thereon,  may  be- 
come a  purchaser  at  such  sale.  Hence,  possession  under  a  deed 
conveying  no  title  does  not  disqualify  the  grantee  from  becoming 
a  purchaser  of  the  property,  if  it  is  sold  at  a  tax  sale:  Curtis  v. 
Smith,  42  Iowa.  HOo.  A  person  who  holds  the  naked  legal  title  to 
laud   in   trust    for   another,    but    who   has   no   actual    ownership   or 
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other  valid  interest  therein,  is  under  no  obligation  to  pay  the  taxes 
therein.  Hence,  if  he  is  required  to  quitclaim  the  property  to  the 
real  owner,  he  may  purchase  outstanding  tax  sale  certificates  is- 
sued against  the  land  while  he  or  Ids  grantors  held  the  mere  nalieA 
legal  title,  and  may  thereby  acquire  title  to  the  property  as  against 
its  real  owner:  Seymour  v.  Harrison,  85  Iowa,  130.  A  person  hold- 
ing a  quitclaim  deed  to  land  previously  conveyed  does  not,  ipso 
facto,  become  a  tru,stee  U)v  tlie  grantees  in  the  former  conveyance, 
and  m.Ty  purcliase  tlie  property  at  a  tax  sale:  Curtis  v.  Smith, 
42  Iowa,  Gf)5.  One  who  is  under  no  legal  or  moral  obligation  ta 
I>ay  taxes  Is  not  precluded  from  purchasing  at  the  tax  sale,  al- 
though in  possession  at  the  time  the  assessment  was  made,  or 
wlien  the  land  was  sold:  Moss  v.  Shear,  25  Cal.  38,  85  Am.  Dec. 
94.  An  invalid  assessment  constitutes  no  chai'ge  upon  land,  and 
no  legal  obligation  Is  thereby  Imposed  upon  anyone  to  pay  the 
taxes:  Moss  v.  Shear,  25  Cal.  38,  85  Am.  Dec.  94.  The  holder  of  st 
tax  title  is  not  barred  by  the  statute  of  limitations  from  enforcingr 
his  claim  where  the  holder  of  the  fee  has  made  a  written  sur- 
render and  attornment  to  him  before  the  statute  has  run:  Gallaher 
V.  Head,  108  Iowa,  588,  590. 

Admivistrator's  Sale. — A  Purchaser  at  an  administrator's  sale  can- 
not acquire  a  tax  title  so  as  to  cut  off  a  prior  mortgage:  Edgerton  v. 
Schneider,  26  Wis.  385. 

Ailcerse  Claimants. — One  in  adverse  possession  of  land  does  not 
impair  his  right  to  rely  upon  the  statute  relating  to  adverse  pos- 
ses-ion by  purchasing  the  land  at  a  tax  sale  and  taking  and  re- 
cording a  tax  deed:  Oldig  v.  Fislc,  53  Neb.  156,  150.  If,  however, 
a  tax  is  levied  on  land  and  the  occupant  takes  a  tax  deed  to  him- 
self, tliis  act  is  presumptively  inconsistent  with  any  previous  claim 
of  title  made  by  him,  and,  where  there  is  no  evidence  that  his 
previous  entry  or  occupation  was  under  color  or  claim  of  title,  it 
will  be  presumed  that  he  was  a  mere  intruder,  and,  as  such,  capable 
of  acquiring  adverse  title  by  a  tax  deed  or  other  conveyance  to 
himself.  Hence,  If  he  entered  and  occupied  the  land  as  a  mere 
Intruder,  and  recorded  a  tax  deed  thereof  running  to  himself,  this 
is  equivalent  to  a  new  entry,  under  claim  of  title,  and  his  posses- 
sion thenceforth  is  adverse:  Link  v.  Doerfer.  42  Wis.  391,  24  Am. 
Rep.  417.  Tliat  a  tax  deed,  regular  in  form,  Is  color  of  title,  see 
Taylor  v.  Hamilton,  173  111.  392;  Duck  Island  Olub  v.  Bexstead,  174 
111.  435.     See  subdivision,  "Cotenants,"  infra. 

Agents.— An  agent,  whose  duty  it  is  to  pay  the  taxes,  cannot  be- 
come a  purchaser  for  himself  of  his  principal's  land  at  a  tax  sale: 
Lamborn  v.  County  Commrs.,  97  U.  S.  ISl,  184;  Carlthers  v.  Weaver, 
7  Kan.  110,  123;  Krutz  v.  Fisher,  8  Kan.  SX);  Barton  v.  Moss,  32  111. 
50;  Gonzalia  v.  Bartelsnian,  143  111.  634;  Oldhams  v.  Jones,  5  B. 
Mon.  458,  467;  Schedda  v.  Sawyer,  4  McLean,  181;  Curtis  v.  Bor- 
land, 35  W.  Va.  124;  MaxHeld  v.  Willey,  46  Mich.  252;  Linsley  v» 
Sinclair,   24   Mich.  380;   Murdoch  v.   Milner,  84   Mo.  96;   Franks  v. 
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Morris,  9  W.  Va.  664;  McMahon  v.  McGraw,  26  Wis.  614;  Baker  v. 
Whiting,  8  Sum.  475.  He  cannot,  by  a  purchase  of  a  tax  sale 
certificate,  make  himself  the  owner  of  such  land  as  against  his 
principal;  nor  can  he  become  its  purchaser  at  a  sale  for  taxes, 
without  a  previous  and  explicit  renunciation  of  his  agency:  Mur- 
doch V.  Mllner,  84  Mo.  96;  Edgerton  v.  Schneider,  26  Wis.  385.  A 
purchase  of  land,  upon  its  sale  for  taxes,  by  the  agent  of  one 
who  was  in  possession  of  It,  either  by  himself  or  his  tenants,  does 
not  pass  or  otherwise  affect  the  title  to  it:  Bemal  v.  Lynch.  36  Cal. 
135;  Gonzalla  v.  Bartfelsman,  143  111.  634.  It  Is  held  in  Morris  v. 
Joseph,  1  W.  Va.  256,  91  Am.  Dec.  386,  that  an  agent  cannot  ac- 
quire title  to  land  of  his  principal  at  a  tax  sale  for  a  delinquency 
which  occurred  while  the  agent  had  control,  although  the  fiduciary 
relation  may  have  ceased  at  the  time  of  the  sale. 

An  agent  having  charge  of  "unseated"  lands  cannot  purchase 
them  at  a  sale  for  taxes,  without  a  previous  explicit  renunciation 
of  his  agency:  Bartholemew  v.  Leech,  7  Watts,  472;  neither  can  an 
agent  acquire  a  tax  title  to  lands,  as  against  his  principal,  on  the 
ground  that  the  principal  has  failed  to  remit  funds  with  which  to 
pay  the  taxes,  without  notice  to  his  principal  and  a  distinct  renuncia- 
tion of  his  agency:  McMahon  v.  McGraw,  26  Wis.  614;  Bowman  v. 
Officer,  53  Iowa,  640.  Nor  can  an  airent  purchase  his  principal's 
land,  at  a  tax  sale,  with  the  latter's  money:  Barton  v.  Moss,  32  111. 
50;  Young  v.  Goodhue,  106  Iowa,  447.  And  an  agent,  who  hag 
money  belonging  to  his  principal  with  which  to  pay  the  taxes  on 
property,  cannot,  by  neglecting  to  make  such  payment,  acquire  a 
valid  tax  title  on  the  premises,  as  against  his  principal:  Young  v. 
Goodhue,  106  Iowa,  447.  An  agent,  employed  by  the  owner  to  bid 
off  land  when  sold  for  taxes,  cannot,  by  taking  the  deed  in  his 
own  name,  acquire  title  in  himself:  Matthews  v.  Light,  32  Me.  305; 
Franks  v.  Morris,  9  W.  Va.  604;  Linsley  v.  Sinclair,  24  Mich.  3S0. 
If  an  agent,  having  charge  of  lands  for  another,  attempts  to  acquire 
a  tax  title  thereto,  or  if  he,  under  other  circumstances,  attempts 
to  acquire  a  tax  title  to  the  land  of  his  principal  by  allowing  it  to 
be  sold  for  taxes,  he  will  hold  such  title  as  a  trustee  for  his  prin- 
cipal: Krutz  V.  Fisher,  8  Kan.  90;  Fisher  v.  Krutz.  9  Kan.  501; 
Oldhams  v.  Jones,  5  B.  Mon.  458,  467;  Gonzalia  v.  Bartelsman,  14;^ 
111.  634;  Curtis  v.  Borland,  35  W.  Va.  124;  Baker  v.  Wliitiug,  3  Sum. 
476;  Schedda  v.  Sawyer,  4  McLean,  181;  particularly  where  the 
purchase  at  the  tax  sale  was  made  witli  the  funds  of  the  principal: 
Brown  v.  Dwelley,  45  Me.  52;  Barton  v.  Moss,  32  111.  50;  Ward  v. 
Armstrong,  84  111.  151.  Compare  Sliay  v.  McXamara,  54  Cai.  109. 
A  purchaser  who  buys  at  a  tax  sale  cannot,  through  the  neglect  of 
a  principal's  agent,  who  has  been  furnislied  with  money  to  pay 
taxes,  obtain  a  valid  tax  title  to  the  principal's  property  by  pur- 
chasing through  such  agent:  Young  v.  Goodhue,  106  Iowa,  447; 
and  the  fact  that  an  agent  at  a  tax  sale  purchases  land  upon  which 
he  holds  a  mortgage,  and  is  tlierefnre  entitled  to  pay  the  taxes, 
does  not  invalidate  his  principal's  title  acquired  by  such  purchase: 
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Jury  V.  Day,  54  Iowa,  573.  If  an  agent,  whose  duty  Is  to  collect 
rents  and  to  pay  taxes  on  land,  has  rents  in  his  hands  sufficient  to 
pay  the  taxes,  but  allows  the  land  to  be  sold  therefor,  and  talves 
the  tax  certificates  In  his  own  name,  It  amounts  to  a  payment  of 
the  taxes  and  a  redemption  of  the  certificates  from  the  tax  sale. 
He  does  not,  therefore,  acquire  any  valid  title  as  against  the  prin- 
cipal, and  the  same  result  would  follow  if  the  agent  should  buy 
at  the  tax  sale  as  agent  for  his  own  wife,  and  in  her  name,  for 
she  would  be  chargeable  with  notice  of  the  fraud:  Fox  v.  Zimmer- 
mann,  77  Wis.  414.  So.  If  a  married  man  purchases  at  an  adminis- 
trator's sale  for  his  wife,  as  her  agent,  and  a  tax  deed  is  subse- 
quently made  to  him.  a  court  will  assume  that  he  tooli  the  deed 
as  her  agent,  and  hold  It  invalid  as  against  a  prior  mortgagee. 
where  there  was  no  reservation  or  exception  in  the  deed,  and  the 
sale  was  made  without  any  mention  of  the  mortgage  in  the  pro- 
ceedings: Edgerton  v.  Schneider,  26  Wis.  385.  A  party  charged  with 
the  payment  of  taxes,  as  agent,  cannot  acquire  a  tax  title  to  his 
principal's  land,  whether  he  makes  a  purchase  of  it  himself  at  a 
tax  sale,  or  secures  an  assignment  to  himself  of  a  certificate  of 
purchase  obtained  by  another;  nor  can  he,  by  assigning  his  cer- 
tificates, confer  upon  his  assignee  any  greater  rights  than  those 
possessed  by  himself:  Ellsworth  v.  Cordrey,  63  Iowa,  675.  But 
where  an  agent  acquires  the  legal  title  to  his  principal's  land  at  a 
tax  sale,  it  has  been  held  that  a  purchaser  from  him  in  good  faith 
and  for  value  will  be  protected  against  the  equities  of  the  principal: 
Lamb  v.  Davis,  74  Iowa,  719;  and  while  the  agent  cannot  acquire 
a  tax  title  to  land,  as  against  his  principal,  yet  the  agent's  pur- 
chase is  not  void,  but  voidable  only.  Hence,  before  the  principal 
can  redeem  from  the  agent,  or  his  assignee  to  whom  a  deed  has 
been  made,  and  who  has  paid  the  subse<iuent  taxes,  he  must  pay 
on  account  of  such  subsequent  taxes  the  same  amount  which  he 
would  have  to  pay  if  the  taxes  bad  not  been  paid  liy  tiie  tax  title 
claimant:  Ellsworth  v.  Cordrey,  03  Iowa,  675,  G79.  (  nie  wlio  volun- 
teers to  pay  taxes  with  his  own  money  for  a  nonresident  owner, 
expecting  to  be  reimbursed  upon  request,  is  not,  however,  the  agent 
of  the  owner  for  the  payment  of  taxes,  and  if  the  owner  neglects, 
upon  request,  to  reimburse  such  volunteer,  the  latter  has  tlie  same 
right  as  any  other  person  to  bid  in  the  land  for  subsequent  un- 
paid taxes,  and  to  tal^e  a  deed,  without  being  liable  to  account 
to  the  owner  for  the  land  or  Its  proceeds:  Lamb  v.  Davis,  74  Iowa, 
719. 

Attorneys.— A  purchase  of  land  at  a  tax  sale  by  the  owner's  at- 
torney operates  only  as  a  payment  of  the  taxes,  and  the  purchaser 
acquires  no  riglits,  as  against  tlie  o^\  ner,  by  neglecting  his  duty 
to  purchase  In  the  land  for  the  latter,  and  buying  it  for  himself: 
Cu;is  V.  Borland,  35  W.  Va.  124.  If  an  attorney  has  been  retained 
in  regard  to  land,  his  purcliase  tliertH)!".  at  a  tax  sale,  is  not  ceu- 
sistent  witli  liis  relation  to  his  client,  and  lias  been  lield  to  be  uu- 
autliorized  without  any  showing  of  bad  faith  on  his  part:  Wright  v. 
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Walker,  30  Ark.  44.  So,  If  an  attorney  Is  employed  to  purchase 
tax  titles  as  agent  for  his  client,  who  has  a  defective  title  of  record 
and  who  wishes  to  strengthen  it  by  such  purchase,  and  the  attorney, 
with  his  client's  means,  fraudulently  takes  the  title  in  his  own 
name,  for  the  purpose  of  converting  it  to  his  own  use  in  violation 
of  the  confidence  reposed  in  him,  and  conveys  to  a  third  person, 
the  defrauded  client  has  an  equitable  claim  to  relief,  for  the  prop- 
erty, in  equity,  belongs  to  him:  Linsley  v.  Sinclair,  24  Mich.  380. 
But  the  mere  fact  that  a  purchaser  of  land  at  a  tax  sale  was, 
during  the  life  of  the  deceased  owner,  his  attorney  in  certain  suits, 
does  not  affect  his  right  to  purchase,  as  such  relation  did  not  im- 
pose upon  him  the  duty  of  paying  the  taxes  or  redeeming  the  land: 
Pack  V.  Crawford,  29  Ark.  489.  So,  if  a  client  refuses  for  several 
years  to  pay  his  attorney  for  services  rendered  and  expenses  in- 
curred in  a  foreclosure  suit,  and  the  mortgaged  land  is  afterward 
purchased  by  the  attorney  at  a  tax  sale  to  prevent  the  title  pass- 
ing into  the  hands  of  others,  but  the  client,  upon  being  Informed  of 
the  sale,  fails  to  pay  the  amount  advanced,  the  latter  will  not  be 
permitted,  after  the  lapse  of  seven  years,  to  maintain  an  action  to 
set  aside  the  tax  deed,  for  an  attorney  has  rights  as  well  as  the 
client:  Eckrote  v.  Myers,  41  Iowa,  324. 

City,  County,  or  State.— With  respect  to  tax  sales.  It  is  not  an  un- 
common statutory  provision  that,  if  no  bidders  offer  to  take  the 
land  and  pay  the  tax,  it  shall  be  bid  in  for  the  state,  county,  or 
municipality,  as  the  case  may  be.  Thus,  under  the  charter  of  the 
city  of  Elizabeth,  in  the  state  of  New  Jersey,  lands,  If  not  bid  for 
at  a  public  sale  for  taxes,  shall  be  struck  off  to  the  city  for  the 
term  of  fifty  years:  Schatt  v.  Grosch,  31  N.  J.  Eq.  199;  Ludington 
T.  Elizabeth,  34  N.  J.  Eq.  357;  In  re  Commissioners,  49  N.  J.  L. 
488;  Morgan  v.  Comptroller  of  Elizabeth,  44  N.  J.  L.  571.  The  city 
of  Jefferson,  In  the  state  of  Missouri,  had  power  it  seems,  under  its 
charter  of  1872,  to  buy  In  land  sold  at  execution  sale  for  taxes 
due  the  city:  Jefferson  v.  Curry,  71  Mo.  85;  Acts  of  1872,  p.  390, 
sec.  1.  A  municipal  corporation,  however,  in  the  sale  and  convey- 
ance of  land  for  taxes,  can  exercise  only  such  authority  as  has  been 
expressly  given  by  statute.  It  cannot,  therefore,  purchase  land  at 
a  tax  sale  without  express  statutory  authority:  Knox  v.  Peterson, 
21  Wis.  247;  Sprague  v.  Coenen,  30  Wis.  209;  Logansport  v.  Hum- 
phrey, 84  Ind.  467.  In  Champaign  v.  Harmon,  98  111.  491,  it  is  held 
that  the  general  power  of  a  city  to  buy  and  hold  real  estate  does 
not  autliorlze  it  to  purchase  property  at  a  tax  sale.  A  city  having 
power  under  its  charter  to  purchase  property  can  purchase  for 
governmental  purposes  only,  but  its  purchase  for  taxes  is  for  a 
governmental  purpose:  Keller  v.  Wilson,  90  Ky.  350. 

In  Nebraska,  county  commissioners  may  purchase  at  all  tax  sales, 
public  or  private,  for  the  use  and  benefit  of  the  county  lands  which 
are  offered  and  remain  xmsold  for  want  of  bidders:  Shelley  v, 
Towle.  IG  Neb.  194;  Otoe  County  v.  Brown.  K;  Neb.  .394;  Otoe  v. 
Mathews,  18  Neb.  400;  State  v.  Cain,  18  Neb.  0U5;  County  of  Lan- 


May,  1899.]  Cone  v.  Wood.  235 

caster  v.  Trimble,  34  Neb.  752.  In  Kansas,  a  county  Is  not  per- 
mitted to  compete  with  individuals  as  a  voluntary  bidder,  and  can 
only  become  tlie  involuntary  purchaser  when  the  land  cannot  other- 
wise be  sold  for  the  amount  due:  Norton  v.  Friend,  13  Kan.  532, 
538;  Magill  v.  Martin,  14  Kau.  67;  Babbitt  v.  Johnson,  15  Kan.  252; 
Bryson  v.  Spaulding,  20  Kau.  427;  Larliin  v.  Wilson,  28  Kan.  513; 
Mack  v.  Price,  35  Kan.  134.  Compare  Morrill  v.  Douglass,  17  Kan. 
291.  In  Pennsylvania,  the  county  commissioners  may  bid  in  lands 
sold  for  the  nonpayment  of  taxes:  Township  of  Rush  v.  Schuylliill 
County,  100  Pa.  St.  35G;  Russell  v.  Reed,  27  Pa.  St.  166.  A  county 
In  Wisconsin  may  also  purchase  land  at  a  tax  sale,  but  there  is 
no  authority,  under  the  laws  of  that  state,  for  it  to  make  such  a 
purchase  jointly  with  another  person:  Sprague  v.  Coenen,  30  Wis. 
209.  The  statute  of  Illinois,  authorizing  suit  to  be  brought  for 
delinquent  taxes  in  the  name  of  the  people,  or  in  the  name  of  the 
proper  county,  authorizes  a  county  to  purchase  under  the  judgment: 
Douthett  v.  Kettle,  104  111.  356;  but  the  Iowa  code  of  1851  did  not 
authorize  counties  to  purchase  at  tax  sales:  Bruck  v.  Broesigks, 
18  Iowa,  393.  And  a  county  cannot,  for  the  use  of  the  school  fund, 
buy  in  an  outstanding  tax  title,  to  defeat  the  lien  of  a  mortgage, 
prior  to  another  mortgage,  which  exists  on  the  same  land,  in  favor 
of  the  fund:  Miller  v.  Gregg,  26  Iowa,  75. 

Lands  sold  for  the  nonpayment  of  taxes  may  also  be  bid  in  for 
the  use  of  the  state.  In  other  words,  the  state  may  become  a  pur- 
chaser; State  V.  Brewer,  64  Ala.  287;  Doe  v.  Bryan,  2  Hawks,  17; 
Avei-y  V.  Rose,  4  Dev.  549;  but  the  state  will  not  allow  a  sheriff 
to  buy  for  her,  or  to  bid  in  land  in  the  name  of  the  governor:  Love 
V.  Wilboum,  5  Ired.  844,  347;  and  the  state  acquires  no  title  by  the 
sale  of  real  estate  to  a  city  for  city  taxes:  Stieff  v.  Hartwell,  35 
Pla.  606.  The  state  of  Louisiana  is  not  prohibited,  by  its  laws,  from 
purchasing  at  tax  sales:  Martinez  v.  State  Tax  Collectors,  42  La. 
Axiu.  677,  679;  Breaux  v.  Negretto,  43  La.  Ann.  426;  Smith  v.  New 
Orleans,  43  La.  Ann.  726;  and  In  Virginia,  commissioners  making  a 
sale  of  land  for  taxes,  under  the  act  of  Congress  of  February  6, 
1SG3,  providing  for  the  collection  of  direct  taxes  in  insurrectionary 
districts  within  the  United  States,  were  required,  unless  certain 
conditions  were  complied  with,  to  bid  off  the  land  for  the  United 
States:  Turner  v.  Smith,  18  Gratt.  830.  In  some  of  the  states,  it 
Is  provided  by  statute  that,  if  the  lands  cannot  be  sold  for  want  of 
bidders,  tliey  sliall  be  declared  forfeited  to  the  state,  but  there  can 
be  no  forfeiture,  in  such  cases,  unless  the  lauds  are  exposed  for 
sale  according  to  law,  and  cannot  be  sold  for  want  of  bidders: 
State  V.  Thompson,  18  S.  C.  538;  Owens  v.  Owens,  25  S.  C.  155; 
Woodward  v.  Sloan,  27  Ohio  St.  592;  Magruder  v.  Esmay,  35  Ohio 
St.  221;  Biggins  v.  People,  100  111.  270;  Gilfillan  v.  Chatterton,  38 
Minn.  335;  Mulvey  v.  Tozer,  40  Minn.  384. 

Cotenants. — One  tenant  in  common  cannot,  as  against  his  cotenant, 
acquire  a  valid  tax  title  to  the  land  owned  in  common:  Funson  v. 
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Bradt,  105  Iowa,  471;  Cocks  v.  Simmons,  55  Ark.  104,  29  Am.  St. 
Rep.  28;  Mills  v.  Tukey,  22  CJal.  373,  83  Am.  Dec.  74;  Hannig  v. 
Mueller,  82  Wis.  235;  Fryer  v.  MagiU,  163  Pa.  St  340;  Weare  v. 
Van  Meter,  42  Iowa,  128,  20  Am.  Rep.  616;  Donnor  v.  Quartermas, 
90  Ala.  164.  24  Am,  St.  Rep.  778;  Burgett  v.  WiUiford,  56  Ark.  187, 
85  Am.  St  Rep.  96;  Administrators  v.  Smith,  38  Vt  464;  Maul  v. 
Rider,  51  Pa.  St  377;  Tice  v.  Derby,  59  Iowa,  312;  Allen  v.  Poole, 
54  Miss.  323;  Harrison  v.  Harrison,  56  Miss.  174;  Muthersbaugh  v. 
Burke,  33  Kan.  260;  Barker  v.  .Tones,  62  N.  H.  497,  13  Am.  St.  Rep. 
586;  FllDE  V.  McKlnley,  44  Iowa,  68;  Shell  v.  Walker,  54  Iowa.  386; 
Crmn  V.  Conn,  58  Iowa,  747;  Smith  v.  Smith,  68  Iowa,  608;  Clark  v. 
Brown,  70  Iowa,  139;  Butler  v.  Porter,  13  Mich.  292;  Dubois  v.  Cam- 
pau,  24  Mich.  3G0;  Holterhoff  v.  Mead,  36  Minn.  42;  either  by  purchas- 
ing the  land  of  the  cotenancy  at  a  tax  sale  himself:  Thompson  v.  Mc- 
Corkle,  136  Ind.  484,  43  Am.  St  Rep.  334;  Donnor  v.  Quartermas, 
90  Ala.  164,  24  Am.  St  Rep.  778;  Cocks  v.  Simmons,  55  Ark.  104, 
29  Am.  St  Rep.  28;  Wise  v.  Hyatt  68  Miss.  714;  Page  v.  Webster, 
8  Mich.  263,  77  Am.  Dec  446;  Johns  v.  Johns,  93  Ala.  239; 
Administrators  v.  Smith,  38  Vt  464;  Brown  v.  Hogie,  30  111.  119; 
Battin  v.  Woods,  27  W.  Va.  58;  Davis  v.  King,  87  Pa.  St  261; 
Burhans  v.  Van  Zandt,  7  N.  Y.  523;  Delashmutt  v.  Parrent,  39 
Kan.  548;  Bender  v.  Stewart,  76  Ind,  88,  91;  Butler  v.  Porter,  13 
Mich.  292;  Dubois  v.  Campau,  24  Mich.  360;  EJmeric  v.  Alvarado,  90 
Cal.  444;  Austin  v.  Barrett  44  Iowa,  488;  or  by  buying  from  a 
stranger,  who  purchased  at  the  sale:  Eimeric  v.  Alvarado,  90  Cal. 
444;  Dubois  v.  Campau,  24  Mich.  360;  Battin  v.  Woods,  27  W.  Va. 
58;  or  by  purchasing  an  outstanding  tax  title  to  the  land  for  the 
purpose  of  depriving  his  cotenants  of  their  interest  in  it:  Tanney  v. 
Tanney,  1.59  Pa.  St  277,  39  Am.  St  Rep.  678;  Mills  v.  Tukey,  22  Cal. 
373,  83  Am.  Dec.  74;  Lloyd  v.  Lynch,  28  Pa.  St.  419,  70  Am.  Dec. 
137;  Bracken  v.  Cooper,  80  IlL  221;  Barker  v.  Jones,  62  N.  H.  497,  13 
Am.  St  Rep.  586. 

A  purchase,  by  a  tenant  In  common,  of  the  common  property  at 
a  tax  sale  amounts  only  to  a  payment  of  the  tax:  Hannig  v.  Muel- 
ler, 82  Wis.  236;  Bracken  v.  Cooper,  80  111.  221;  Muthersbaugh  v. 
Burke,  33  Kan.  260;  Delashmutt  v.  Parrent  39  Kan.  548:  Bender 
V.  Stewart,  75  Ind.  88,  91;  Dubois  v.  Campau,  24  Mich.  360;  or  to 
a  redemption  from  the  sale,  if  the  tax  certificate  is  purchased  from 
a  stranger:  Bender  v.  Stewart  75  Ind.  88,  91;  Maul  v.  Rider,  51 
Pa.  St.  377;  Battin  v.  Woods,  27  W.  Va.  58;  Holterhoff  v.  Mead,  36 
Minn.  42;  Cecil  v.  Clark,  44  W.  Va.  659,  682;  Clark  v.  Rainey,  72 
Miss.  151.  Such  a  purchaser  is  regarded  as  the  trustee  of  his  co- 
tenants,  holding  the  tax  title  for  their  benefit:  Weare  v.  Van  Meter, 
42  Iowa,  128,  20  Am.  Rep.  616;  Fallon  v.  Chidester,  4G  Iowa,  588, 
26  Am.  Rep.  164;  Johns  v.  Johns,  93  Ala.  239;  Baker  v.  Whiting,  3 
Sum.  475:  Frentz  v.  Klotsch.  28  Wis.  312;  Fox  v.  Coon,  64  Miss. 
4r.5:  Phipps  V.  Phipps,  39  Kan.  40'>:  Administrators  v.  Smith.  38 
Vt.  4G4:  :Maul  v.  Rider,  51  Pa.  St.  P,~~;  for  a  purchase,  by  a  tenant 
in  common,  of  a  tax  title  ordinarily  inures  to  the  benefit  of  all  his 
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cotenants:  Lloyd  v.  Lynch,  28  Pa.  St.  419,  70  Am.  Dec.  137;  Cecil 
T,  Clark,  44  W.  Va.  659,  G82;  Donnor  v.  Quartermas,  90  Ala.  164, 
24  Am.  St  Rep.  778;  Clark  v.  Lindsey,  47  Ohio  St  437;  Johnson  v. 
Branch,  9  S.  Dak.  116,  62  Am.  St  Rep.  857;  Tanney  v.  Tanney,  159 
Pa.  St  277,  39  Am.  St  Rep.  678;  Baker  v.  Whiting,  3  Sum.  475; 
Busch  V.  Huston,  75  111.  343;  Itothwell  v.  Dewees,  2  Black,  613;  Har- 
rison V.  Harrison,  56  Miss.  174;  Burhans  v.  Van  ZanUt  7  N.  Y.  523; 
Muthersbaugh  v.  Burke,  33  Kan.  260;  Bender  v.  Stewart  75  Ind.  88, 
91;  Burgett  v.  Taliaferro,  118  111.  503;  Flinn  v.  McKinley,  44  Iowa, 
68;  Richards  v.  Richards,  75  Mich.  408. 

In  some  of  the  cases  we  find  it  stated  that  a  cotenant  'in  posses- 
sion" cannot  purchase  the  common  propoity  at  a  sale  for  delin- 
quent taxes,  or  otherwise  acquire  title  as  against  his  cotenant  by 
purchasing  a  tax  title  thereto:  Thompson  v.  McCorkle.  136  Intl.  484. 
43  Am.  St  Rep.  334;  Donnor  v.  Quartermas,  90  Ala.  164,  24  Am.  St 
Rep.  778;  but  as  the  duty  of  a  cotenant  to  pay  his  taxes  is  not 
imposed  by  possession,  but  springs  from  ownership,  it  follows  that 
a  tenant  in  common,  whether  in  possession  or  not  cannot  acquire 
a  tax  title  against  his  cotenants:  Butler  v.  Porter,  13  Mich.  292. 
302;  Dubois  v.  Campau,  24  Mich.  360;  Cohea  v.  Hemingway,  71 
Miss.  22,  42  Am.  St  Rep.  449.  As  the  purchase  of  a  tax  title,  by 
a  tenant  in  common,  Xo  the  common  property  operates  merely  a?  an 
extiiisuisl'.nient  of  such  title  for  the  benefit  of  all  the  co-owners, 
the  only  right  given  by  sucli  a  purchase  is  to  make  the  cost  thereof 
a  charge  on  the  common  property,  the  purchaser  having  a  right 
to  reimbursement  for  his  outlay*  Cohea.  v.  Hemingway,  71  Miss.  22, 

42  Am.  St.  Rep.  449;  Mutliersbaugh  v.  Burke,  33  Kan.  260;  Harris- 
son  V.  Harrison.  56  Miss.  174;  Bracken  v.  Cooper.  80  111.  221;  Clark 
V  LiiKlsey.  47  Ohio  St.  437;  Roth  well  v.  Dewees.  2  Black,  613; 
Delashmutt  v.  Parrent  39  Kan.  548;  Phippa  v.  Phipps,  89  Kan.  495; 
Chace  v.  Durfee.  16  R.  I.  248;  Allen  v.  Poole,  54  Miss.  323;  Donnor 
V.  Quartermas,  90  Ala.  164.  24  Am.  St.  Rep.  778;  Rnrgett  v.  Ta^-a- 
ferro.  118  111.  503;  Barker  v.  Jones,  62  N.  H.  497,  13  Am.  St  Eep.  5S6r 
Busch  v.  Hu.ston,  75  III.  343. 

Tlie  grar.tee  of  a  tenant  in  common  is  charged  with  the  same 
d'jre?  and  obligations  toward  the  latter's  cotenants  as  his  grantor. 
He  cannot,  therefore,  deveBt  their  interests  by  acquiring  a  tax  deed 
to  The  common  property:  Austin  v.  Barrett,  44  Iowa.  488;  Jonas  v. 
Flannlken,  69  Miss.  577,  588;  and  It  is  also  a  rule  that  the  spouse 
of  a  tenant  in  common  cannot  acquire  a  tax  title  to  the  property  of 
the  cotenancy  where  the  other  is  dis(iualiii."d:  Roldn.son  v.  Lewis, 
68  Miss,  m,  24  Am.  St.  Rep.  254;  Clark  v.  Rainey,  72  Miss.  151;  Roth- 
weli  v.  Dewees,  2  B'aek,  <;i3;  McCh.  sney  v.  Wliite,  140  111.  3.W;  Busch 
V.  Huston,  75  111.  343;  Burns  v.  Byrne,  45  Iowa,  285;  Lee  v.  Fox.  6 
Dana    172;  Chace  v.  Durfee   16  R.  I.  248;  but  st^  Broquet  ▼.  Warner, 

43  Kan.  48.  19  Am.  St.  Rep.  124.  A  purchase  by  the  wife  of  a  tenant 
In  C'Miimiv.i  of  the  conmion  i)r.n>''rty,  at  a  tax  sale,  operates  as  a  re- 
dt-'uipiiou;  Clark  v,  Raiuey,  72  iSiiss.  151. 
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A  tax  deed  acquired  by  a  tenant  in  common  will  not  devest  the 
Interest  of  his  cotenant,  although  the  holder  of  the  deed  acquired 
the  tax  certificate  before  he  became  a  tenant  in  common:  Tice  v. 
Derby,  59  Iowa,  312;  Flinn  v.  McKinley,  44  Iowa,  68.  A  cotenant 
acquires  no  right  to  the  common  property  by  procuring  another 
person  to  bid  in  the  property  for  him  at  a  tax  sale  and  to  take  the 
deed:  Dubois  v.  Campau,  24  Mich.  360;  Tanney  v.  Tanney,  159  Pa. 
St.  277,  39  Am.  St.  Rep.  678;  and  a  tenant  in  common  cannot  ac- 
quire an  Independent  title  against  his  cotenants  where  the  land 
held  In  joint  tenancy  Is  sold  at  a  treasurer's  sale  for  the  nonpayment 
of  taxes,  by  taking  an  assignment  of  the  purchaser's  deed  before 
tlie  time  for  redemption  has  expired:  Lloyd  v.  Lynch,  28  Pa.  St, 
419,  70  Am.  Dec.  137.  A  tenant  in  common  cannot  set  up  a  tax 
title  to  defeat  the  right  of  his  cotenants  to  a  partition:  Bracken 
V.  Oooper,  80  IlL  221.  A  purchase  of  the  common  property  by 
one  cotenant  at  a  tax  sale  does  not  create  a  resulting  trust, 
so  as  to  prevent  the  other  cotenants  from  maintaining  ejectment, 
after  the  expiration  of  a  time  prescribed  by  statute  within  which 
such  trust  may  be  enforced  by  action;  and  cotenants,  who  ac- 
cept the  proceeds  of  a  tax  sale  of  the  common  property  without 
knowledge  that  the  estate  has  been  purchased  at  such  sale  by  their 
cotenant,  and  without  anything  to  excite  suspicion  or  stimulate  in- 
quiry, are  not  estopped  from  avoiding  the  deed  to  the  purchaser: 
Tanney  v.  Tanney,  159  Pa.  St.  277,  39  Am.  St.  Rep.  678.  If  a  tenant 
in  common  in  remainder  purchases  the  land  of  the  cotenancy  at 
a  tax  sale  before  the  termination  of  the  life  estate,  he  must  be 
deemed  a  trustee  of  the  legal  title  for  the  benefit  of  his  cotenants, 
but  is  entitled  to  reimbursement:  Johns  v.  Johns,  93  Ala,  239.  So,  if 
a  tenant  in  common,  after  obtaining  a  tax  title  to  the  common  prop- 
erty by  false  representations,  pi'ocures  from  his  cotenants  the  con- 
tract with  their  vendors,  surrenders  it  to  the  vendors,  and  obtains 
a  deed  from  them  to  himself,  he  is  a  trustee  ex  maleficio  of  his 
cotenants'  part:  Maul  v.  Rider,  51  Pa.  St,  377.  If  the  husband  of 
a  coheiress,  in  possession  of  land,  buys  an  outstanding  tax  title  on 
the  land  of  the  heirs,  he  must  be  deemed  to  have  purchased  for 
the  benefit  of  all  the  tenants  in  common,  upon  the  condition  that 
thPT  reimburse  him  for  the  amount  actually  paid  out  by  him: 
P.nsrh  v.  Huston.  75  111.  343.  So.  If  one  of  several  tenants  in  com- 
mon of  the  remainder  in  fee  of  lands,  of  which  a  person  is  seised 
as  tenant  in  dower,  purcliases  the  lands  at  a  tax  sale,  his  purchase 
inures  to  the  benefit  of  all  the  cotenants  in  remainder,  but  the 
buyer  is  entitled  to  contribution  from  them  toward  the  cost  of  the 
purcliase  of  the  tax  title:  Clark  v.  Lindsey.  47  Ohio  St.  437. 

A  purchase  by  a  cotenant  of  the  lands  of  a  cotenancy  at  a  tax 
sale  may.  however,  vest  titlp  as  against  strangers.  If  the  other 
cotenants  do  not  cnmplnin.  a  stranger  cannot:  Bnrgett  v.  Willlford. 
56  Ark.  187.  3.")  Am.  St.  Rep.  Or.:  and  the  rule  that  a  cotenant  cannot 
acquire  a  tax  title  as  against  his  fellow-tenants  does  not  apply  if 
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the  facts  fall  to  establish  a  cotenancy  by  the  tax  purchaser  In  land 
sold  for  delinquent  taxes:  Sheean  v.  Shaw,  47  Iowa,  411;  Miller 
V.  Donahue,  96  Wis.  498.  It  has  also  been  decided  that,  after  a  tax 
title  to  the  lands  of  a  cotenancy  has  matured  in  the  hands  of  a 
stranger,  one  tenant  in  common  may  acquire  from  the  purchaser 
at  a  tax  sale  the  title  which  he  thereby  obtains,  and  may  hold  the 
same  against  his  former  cotenant-s:  Lewis  v.  Robinson.  10  Walts, 
354;  Kirkpatrick  v.  Mathiot,  4  Watts  &  S.  251;  RcinlK>th  v.  Zerbe 
etc.  Imp.  Co.,  29  Ta.  St.  139.  See,  also,  Keele  v.  Cunningham,  2 
Heisk.  288.  This  view  is  based  on  the  ground  that,  wlien  the  title 
under  the  tax  deed  becomes  absolute  in  the  purcliaser  by  the  omis- 
sion of  the  cotenants  to  redeem  within  tlie  prescribed  time,  all  the 
former  relations  of  the  cotenants  with  respect  to  the  land  are  de- 
termined, and  thoy  stand  in  the  position  of  strangers  to  one  another; 
but  It  appears  to  be  at  variance  with  the  well-settled  principle 
that  a  ix^rson  under  "any  legal  or  moral  oI>ligation  to  pay  the  taxes 
cannot,  by  neglecting  to  pay  the  same  and  allowing  the  land  to  he 
sold  in  consequence  of  such  neglect,  add  to  or  strengthen  his  title 
bj"  purchasing  at  the  sale  himself,  or  by  subsequently  buying  from 
a  stranger  who  purchased  at  the  sale.  Otherwise,  he  would  be 
allowed  to  gain  an  advantage  from  his  own  fraud  or  negligence  in 
failing  to  pay  the  taxes.  This  the  law  does  not  permit,  either 
directly  or  indirectly":  Moss  v.  Shear,  25  Cal.  38,  85  Am.  Dec.  04: 
Coppinger  v.  Rice,  33  Cal.  408,  425.  And  in  Dubois  v.  Campau.  24 
Mich.  3G0,  where  a  tenant  in  common,  in  possession  of  and  using 
the  whole  common  property,  failed  to  pay  the  taxes,  as  It  was  his 
duty  to  do,  and  a  stranger  purchased  the  same  at  a  tax  sale. 
Christiancy,  C.  J.,  said:  "In  a  case  where  a  party  whose  duty  it  is 
to  pay  all  the  taxes  on  the  land  allows  it  to  be  sold  for  such  taxes 
to  a  stranger  who  might  h.old  tlie  whole  against  all  parties,  though 
this  may  terminate  the  tenancy  while  such  tax  title  is  held  by 
another,  yet  it  hns  been  terminated  by  the  wrong  of  the  party  in 
defiinlt;  and  when  he  purchases  In  the  title,  he  and  the  fnrmin- 
ov^'Dcrs  are  remitted  to  their  original  position  and  riglits  as  they 
stood  before  the  sale,  and  as  they  would  liave  stood  had  the  taxes 
bc<>n  paid  when  due,  or  liad  the  sale  for  the  taxes  been  m;ide 
directly  to  such  party  in  default.  Such,  we  think,  must  be  th.e 
i-esnlt  nj)on  principle."  In  Alexander  v.  Sully,  iVt  Iowa.  192,  where 
the  superior  title  was  vested  in  a  stranger,  a^nd  had  been  for  two 
years,  it  was  held  that  one  of  the  former  co-owners  could  purchase 
such  title  for  his  own  exclusive  benefit,  and  that  he  misht,  as 
against  his  cntenant  out  of  possession,  acquire  a  tax  title.  If  the 
lands  of  a  cotenancy  are  lost  hy  the  eviction  of  the  tenants  under 
an  adverse  title,  the  (viter!;incy  ceases,  and  if  one  of  the  ontenaiits 
then  Imys  the  lost  land,  the  nurcliase  19  for  his  own  ex(.'lusivp 
Ix'neflt:  Coleman  v.  Coleman,  3  P;iiin.  30«;.  2**  .Vm.  Dec.  '^H;  and  if 
a  purchaser  ;)t  a  foreclosure  sale  .-tciiiiites:  otdv  an  undivided  part 
of  the  premises,  thus  becomimx  :t  ceieriant  with  th(>  niortLraLror. 
he  may  obtain  title  to  the  remainder,  by  i)mehasing  an  outsiandin.? 
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tax  deed  of  the  whole,  where  he  claims  title  to  the  whole,  under 
the  foreclosure  sale,  adversely  to  the  mortgagor:  Wright  v.  Sperry, 
21  Wis.  331.  Adverse  possession  for  twenty  years  by  a  tenant  In 
common,  under  a  tax  deed,  will  give  him  title  to  the  common  prop- 
erty: English  v.  Powell,  119  Ind.  93.  Compare  Davis  v.  Chapman, 
24  Fed.  Rep.  674.  A  conveyance  by  one  cotenant  to  another,  for 
the  purpose  of  partition,  with  a  special  covenant  of  warranty,  will 
estop  the  grantor  from  asserting  a  title  acquired  subsequent  to 
the  conveyance  and  based  on  a  tax  sale  made  prior  thereto:  Will- 
iams V.  Gray.  3  Greenl.  207,  14  Am.  Dec.  234.  If  two  persons  own 
different  parts  of  the  same  lot  of  land,  and  one  pays  the  taxes 
on  his  part  but  the  other  fails  to  pay  his  taxes,  allows  his  part 
to  be  sold,  buys  it  in  at  the  sale,  and  takes  the  collector's  deed  there- 
for, he  thereby  acquires  only  the  title  to  the  part  previously  owned 
by  him;  and  if  his  interest  had  been  previously  severed,  in  fact,  the 
title  acquired  by  the  tax  deed  does  not  again  make  him  a  tenant 
in  common:  Willard  v.  Strong,  14  Vt  532,  39  Am.  Dec.  240.  Sup- 
plementing a  tax  title  with  another  title  purchased  from  cotenants 
does  not  impair  it,  and  the  holder  of  it  loses  nothing  by  reason  of 
having  another:  Jonas  v.  Flanniken.  69  Miss.  577. 

Guardians. — A  tax  sale  of  a  minor's  land  to  his  guardian  conveys 
no  title  adverse  to  the  ward,  whether  the  tax  deed  is  made  to  the 
guardian  or  to  his  assignee  of  the  certiticate:  Dolims  v.  Mann.  76 
Iowa,  723. 

Heirs.— One  who  purchases  land  at  a  tax  sale,  in  which  land  he 
has  an  interest  as  heir,  acquires  no  additional  title  thereto:  Choteau 
V.  Jones,  11  111.  300,  50  Am.  Dec.  4G0.  Lands,  at  the  death  of  the 
ancestor,  descend  to  the  heir,  subject  to  the  ancestor's  debts,  and 
it  Is  the  heir's  duty  to  pay  the  taxes.  Hence,  if  he  fails  to  do  so, 
and  allows  the  lands  to  be  sold,  himself  becoming  the  purchaser, 
and  has  them  conveyed  to  his  guardian  or  to  another  in  trust,  the 
estate,  as  to  creditors  of  the  deceased,  is  not  changed:  Piatt  v.  SL 
Clair,  6  Ohio.  227.  So.  where  a  father  died  seised  of  land,  one  of 
his  heirs  cannot,  as  against  another  heir,  set  up  an  adverse  claim 
to  the  land  under  a  tax  title  existing  before,  but  purchai^od  after, 
the  father's  death:  Richards  v.  Richards.  75  Mich.  408.  With 
reference  to  a  tax  title  obtained  upon  the  lands  of  a  decedent  during 
his  lifetime,  and  which,  since  his  death,  has  been  transferred  to 
his  heir,  such  heir,  who  has  no  title  except  that  derived  from  the 
decedent,  stands  in  the  same  position  with  reference  to  such  tax 
title  as  the  decedent  himself  would,  if  living-,  and  the  tax  title 
had  been  conveyed  to  him:  Dubois  v.  Oampau,  24  Mich.  360.  367. 

Husband  and  Wife.—X  wife  is  under  no  obligation,  moral  or  lesral, 
to  pay  the  taxes  on  her  husband's  property.  Hence,  she  may  pur- 
chase, at  a  public  tax  sale,  the  lands  of  her  husband,  or  of  otlier? 
of  which  he  is  in  possession,  if  the  ptirchase  is  made  on  lier  own 
account  and  with  her  own  money.  She  may.  at  such  sale,  pur- 
chase land  occupied  by  her  husband,  and  acquire,  at  least,  a  valid 
lieu  for  the  amount  of  the  purchase  price,  notwithstanding  there 
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was  an  agreement  between  her  husband  and  his  landlord  that  the 
former  should  pay  the  taxes,  and  the  wife  had  knowledge  of  such 
agreement:  Willard  v.  Ames.  130  Ind.  351.  Compare  Swift  v. 
Agnes,  33  Wis.  228.  A  tax  title  to  land  may  be  acquired  by  a  mar- 
ried woman,  acting  In  good  faith,  by  a  purcliase  out  of  her  separate 
estate,  although  her  husband  is  in  possession  of  such  land,  and 
und'er  a  legal  obligation  to  pay  the  taxes,  and  her  possession,  under 
her  tax  title,  through  tenants,  is  none  tlie  less  adverse  to  the 
original  owner  by  reason  of  tlie  fact  that  h<^T  husband  acts  as  her 
agent  in  tlie  management  of  the  property:  Wood  v.  Armour,  SS 
Wis.  488.  43  Am.  St.  Rep.  918.     See  Jonas  v.  Flanniken,  69  Aliss.  577. 

Tlie  husband  of  a  mortgagee  may,  by  purch.ase  at  a  tax  sale,  ac- 
quire the  title  of  the  mortfragor;  but  is  precluded  from  becoming 
a  purcliaser  for  his  own  honetit  as  against  his  wife:  Laton  v.  Bal- 
com,  64  N.  11.  92,  10  Ara.  St.  Rep.  381.  If  husband  and  wife  are  out 
of  possession,  he  may,  after  the  death  of  a  testator,  acquire  a  valid 
tax  title  to  the  land  of  the  heirs  of  which  his  wife  is  one,  and  title 
so  aoijuired  is  superior  to  the  riglits  of  a  mortsragee  of  the  testator: 
Broquet  v.  Warner,  43  Kan.  48,  19  Am.  St.  Rep.  124. 

Landlord  and  T^fiant.—X  tenant  who  is  under  an  obligation  to  his- 
landlord  to  pay  the  taxes  on  the  land  he  rents  is  disqualified  from 
pur'-hnsing  tb.e  land  at  a  tax  sale,  for  taxes  becoming  delinquent 
through  the  neglect  of  the  tenant  to  pay  them.  The  most  common 
Instance  in  whicl!  a  tenant  is  precluded  from  becoming  a  purchaser 
at  a  rax  sale  is  where  he  lias,  by  his  lease,  obligated  himself  to  pay 
The  taxes:  Williamson  v,  Rns.sell,  18  W.  Va.  612,  623;  Carithers  v„ 
Weaver,  7  Kan,  110:  Blake  v.  Howe,  1  Aik.  6S1,  15  Am.  Dec.  681; 
Busch  V.  Huston,  75  111.  313,  345:  Bnrgott  v.  Taliaferro.  118  111.  5(i3, 
Bertram  v.  Cook.  32  Mich.  518;  Connecticut  etc.  Ins.  Co.  v.  Bulte. 
4.'  Mioh.  113,  120;  ITnskoIl  v.  Putnam,  42  Me.  244:  Donuor  v. 
Oii'irlennas,  OO  Alti.  l';4.  24  Am.  St.  Ilep.  778:  Shepardson  v.  El- 
more, 10  Wis,  424;  Walkor  v,  Harrison,  75  Miss.  665.  In  cases 
wiu'i'o  a  Ipssee  lias  agret'il  to  pay  the  taxes,  the  cases  cited  sliov, 
tlia*:  he  cannot  acquire  a  tax  title  which  shall  cut  off  the  title  of  lii^ 
huvllord:  an  1  a  tax  deed  to  him  under  siich  circumstances  has  beoL. 
lieM  void:  Carithers  v.  Wi-aver,  7  Kan.  110;  and  see  Blake  v,  Howe 
1  .\ik,  306  15  Am.  Dec.  6S1;  bttt  in  other  cases  he  is  regarded  as 
fc^eisod.  under  the  tax  deed,  in  trust  for  his  landlord.  If  living,  and 
if  (lead,  for  his  heirs:  Burgett  v.  Taliaferro,  118  111.  503;  Bertram 
V.  Cook,  32  Mich.  518.  Neither  can  the  tenant,  at  a  tax  sale,  ac- 
(uiire  a  title  to  the  leased  premises  in  the  name  of  another  person 
fur  his  benefit:  Blake  v.  Howe.  1  Aik.  300.  IT)  Ara.  Dec.  681. 

There  are  cases  where  the  tenant  would  be  disqualified  from 
br.ying  the  land  at  a  tax  sale,  though  he  hud  not  agreed  to  pay  the 
t;'.>:es:  Gaskin  v.  Blake,  27  Mi-s.  675;  Waggt-ner  v.  McLaughlin,  33 
Ark.  195,  Although  it  is  the  duty  of  the  landlord  to  pay  the  taxes 
In  the  absence  of  any  airrcenicnt  to  The  contrary  between  the  par- 
ties, yet  the  teii-'mf  will  not  ordinarily  be  permitted  to  take  ad 
AM.  s-r.  liEi'.,  Vol.,  I..XXV.— 16 
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vantage  of  the  omission  of  his  landlord  to  pay  the  taxes,  to  ter- 
minate the  relation  between  them,  and  obtain  title  to  the  land.  His 
purchase  thereof  at  a  tax  sale  will  be  regarded  as  a  payment  only, 
and  will  confer  no  title  as  against  his  landlord,  or  one  claiming 
under  the  landlord.  Neither  can  he  acquire  any  title  by  purchasing 
a  certificate  issued  to  another  person  as  purchaser,  and  subsequently 
obtaining  a  deed  as  assignee:  Bailey  v.  Campbell,  82  Ala.  342; 
Jackson  v.  King,  82  Ala.  432.  See,  also,  Williams  v.  Towl,  65  Mich. 
204;  Walker  v.  Harrison,  75  Miss.  6Go.  A  tenant's  purchase  at  a 
tax  sale  vests  in  him  no  title  as  against  the  heirs  of  his  landlord: 
Jackson  v.  King,  82  Ala.  432.  A  tenant  is  bound  to  know  that  his 
possession  is  that  of  his  landlord,  and  that  such  possession  for  more 
than  the  period  prescribed  by  the  statute  of  limitations,  after  a 
tax  title  accrues,  bars  all  right  of  its  holder  to  the  possession  of  the 
premises.  Hence,  after  it  is  so  barred,  the  tenant  cannot,  by  taking 
a  warranty  deed  from  the  holder  of  such  tax  title,  claim  anything 
against  his  landlord  on  the  ground  of  being  an  innocent  purchaser: 
Thode  V.  Spofford,  65  Iowa,  294. 

A  tenant  under  no  obligation  to  pay  taxes  on  the  demised  prem- 
ises may  acquire  a  valid  title  thereto  on  a  tax  sale  during  the  term, 
and  thereby  defeat  his  landlord's  claim  for  subsequently  accruing 
rent:  Weichselbaum  v.  Curlett,  20  Kan.  709,  27  Am.  Rep.  204.  No 
legal  obligation  arises  out  of  the  relation  of  landlord  and  tenant 
which  compels  a  tenant  to  pay  taxes  imposed  upon  the  land  of  ttie 
landlord,  and  the  tenant  is  not,  therefore,  estopped,  on  that  ground, 
from  setting  up  title  in  opposition  to  the  landlord;  Bettison  v.  Budd, 
17  Ark.  546,  65  Am.  Dec.  442.  A  tenant,  though  in  possession,  may, 
if  he  is  under  no  obligation  to  pay  taxes  on  the  leased  premises, 
purchase  his  landlord's  land  at  a  tax  sale  thereof,  and  the  sale. 
If  valid,  will  extinguish  the  landord's  title  and  cut  off  the  lease: 
Ferguson  v.  Etter,  21  Ark.  100,  76  Am.  Dec.  361.  If  premises 
have  been  sold  to  the  state  for  taxes,  the  fact  that  a  person  sub- 
sequently takes  possession  of  them  under  a  contract  of  rental  does 
not  preclude  him  from  buying  the  paramount  title  of  the  state: 
Walker  v.  Harrison,  75  Miss.  665;  Waggener  v.  McLaughlin,  33 
Ark.  195.  The  rule  that  a  purchaser  pendente  lite  holds  property  in 
trust  for  a  party  who  succeeds  in  a  suit  does  not  apply,  it  is  said,  to 
a  tenant  who  has  acquired  an  independent  title  at  a  tax  sale,  as 
the  tax  is  not  a  charge  upon  the  tenant,  but  a  lien  upon  the  laud, 
and  if  not  paid  by  the  person  in  whose  name  it  is  assessed,  will 
follow  the  land  into  the  hands  of  a  subsequent  purchaser:  Bettison 
V.  Budd,  17  Ark.  546,  65  Am.  Dec.  442. 

Licensees.— It  the  right  to  recover  possession  under  a  tax  deed  is 
barred  in  five  years  after  the  execution  thereof,  a  Hcensee  of  real 
estate  cannot  acquire  a  tax  title  thereto,  as  against  his  licensor, 
whose  right  of  possession  has  continued  for  more  than  that  period 
after  the  execution  of  tlie  tax  deed;  Keokuk  etc.  Ry.  Co.  v.  Lindley, 
48  Iowa.  11.  A  hceusee,  between  whom  and  the  owner  of  land 
there  exists  a  relation  of  trust  and  coutideuce,  cannot  deprive  the 
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owner  of  his  land  by  purchasing  It  at  a  tax  sale:  Saunders  ▼. 
Farmer,  62  N.  H.  572. 

Lienltoklers.— One  who  holds  a  Judgment  lien  upon  real  property 
has  the  right  to  pay  the  taxes  upon  it  when  it  is  offered  for  sale 
for  delinquent  taxes,  but  this  right  does  not  impose  upon  him  the 
duty  to  pay  tliem.  Ho  may,  therefore,  acquire  title  to  such  prop- 
erty by  purchasing  it  at  a  tax  sale:  Morrison  v.  Bank  of  Commerce, 
81  Ind.  335.  It  has  been  held  that  the  holder  of  a  judgment  lien 
junior  to  a  mortgage  can,  by  purchasing  at  a  tax  sale,  acquire,  as 
against  the  mortgagee,  a  title  devesting  the  lien  of  the  mortgage: 
Wilson  V.  Jamison,  36  Minn.  59,  1  Am.  St.  Rep.  G35;  but  in  Fair  v. 
Brown,  40  Iowa,  209,  It  is  held  that  a  lienholder  cannot,  by  pur- 
chase at  a  tax  sale,  acquire  a  title  which  will  defeat  the  lien  of 
another  encumbrancer,  such  as  that  held  by  a  mortgagee.  "Equity 
will  not  permit  him."  said  the  court,  "to  acquire  the  title  for  an 
inconsiderable  sum  when  he  was  authorized  to  remove  the  trifling 
encumbrance  by  redemption.  Though  not  bound  to  pay  the  tax, 
yet  it  was  his  right  to  do  so  to  protect  his  own  liens.  He  cannot 
obtain  that  protection  by  pursuing  a  course  that  will  deprive  the 
mortgagee  of  his  security  and  leave  the  mortgagor  to  sustain  the 
weight  of  the  liens,  which  are  personal  judgments,  after  being  de- 
prived of  his  property  by  tax  title.  Equity  will  relieve  against 
such  oppression,  and  teach  the  grasping  creditor  moderation  in  his 
demands,  and  that  he  cannot  destroy  others  to  build  up  his  own 
fortunes":  Fair  v.  Brown,  40  Iowa,  209,  211.  Compare  Morgan  v. 
Hammett,  34  Wis.  512,  524. 

Mortgagees.— A  mortgagee  in  possession,  or  one  who  holds  under 
him,  cannot  acquire  title  to  the  mortgaged  premises  by  purchasing 
them  at  a  tax  sale:  Stinson  v.  Connecticut  etc.  Ins.  Co..  174  111.  125, 
66  Am.  St.  Rep.  262;  Moore  v.  Titman,  44  111.  367:  Howze  v.  Dew, 
90  Ala.  178,  24  Am.  St.  R(>p.  783;  Eok  v.  Swennumson.  73  Iowa,  423, 
5  Am.  St.  Rep.  690;  Burchard  v.  Roberts.  70  Wis.  Ill,  5  Am.  St. 
Rep.  148;  Mills  v.  Tukey,  22  Cal.  373,  83  Am.  Dec.  74;  Schenck  v. 
Kelley.  88  Ind.  444;  Brown  v.  Simons,  44  N.  It.  475;  Martin  v. 
Swofford,  59  Miss.  328.  If  he  does  make  such  purchase,  either  in 
his  own  name  or  that  of  another,  the  mortgagor  has  the  right  to 
treat  it  as  a  payment:  Stinson  v.  Connecticut  etc.  Ins.  Co.,  174  III. 
125,  66  Am.  St.  Rep.  262:  Maxtield  v.  Willey.  4(]  Mich.  252;  Bck  v. 
Swennumson,  73  Iowa.  423.  5  Am.  St.  Rep.  690;  Burchard  v.  Rob- 
«>rts.  70  Wis.  Ill,  5  Am.  St.  Rep.  148;  McLaughlin  v.  Green,  48 
.Miss.  175.  209;  and  to  compel  tlie  canceling  of  the  certil5cate  of  sale 
on  refunding  the  money  paid  witli  interest:  Stinson  v.  Connecticut 
etc.  Ins.  Co.,  174  111.  12.5,  66  Am.  St.  Rep.  262.  A  tax  title  acquired 
by  a  mortgagee  in  possession  will  not  prevail  against  the  mortgagor 
or  iiis  devisee:  Howze  v.  Dew.  0<)  Ala.  178,  24  Am.  St.  Rep.  783; 
nor  can  a  mortgagee,  by  acquiring  a  tax  title,  cut  off  thp  mort- 
gagor's equity  of  redemption:  Burchard  v.  Roberts,  70  Wis.  Ill, 
5  Am.  St.  Rep.  148;  Willinnis  v.  Townsend.  31  N.  Y.  411.  A  mort- 
gagee will  not  be  allowed  to  use  a  Uix  title  to  defeat  a  mechauic'i 
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Hen:  McLaughlin  v.  Green,  48  Miss.  175;  and  a  creditor  secured  bj-  a 
deed  of  trust  on  land  cannot  buy  a  tax  title  for  the  mutual  benefit 
of  himself  and  the  grantor,  and  then  use  the  title  acquired  to  defeat 
the  equity  of  redemption:  Martin  v.  Swofford,  59  Miss.  328,  332. 

Some  cases  attach  importance  to  the  circumstance  of  possession 
by  tlie  mortga^ree,  and  hold  that  a  mortgagee  out  of  possession,  and 
who  is  under  no  obligation  to  pay  the  taxes,  may  lawfully  acquire 
title  through  a  tax  sale,  and  thus  cut  off  the  mortgagor's  equity  of 
redemption:  Becliwith  v.  Seborn,  31  W.  Va.  1;  Summers  v.  Kan- 
awha, 26  W.  Va.  150;  Cornell  v.  Woodruff,  77  N.  Y.  203;  Allen  v. 
Dayton  Hotel  Co.,  95  Tenn.  480;  TVaterson  v.  Devoe,  18  Kan.  223; 
Spratt  V.  Price.  IS  Fla.  289;  and  compare  Sturdevant  v.  Mather,  20 
Wis.  576.  585.  The  mere  relation,  it  is  said,  of  mortgagee  does  not 
prevent  him  from  acquiring  title  to  the  mortgaged  premises  by 
purchase  at  a  tax  sale:  Waterson  v.  Devoe,  18  Kan.  223;  and  "there 
is  no  such  relation  of  trust,"  it  is  said,  "between  a  mortgagor  and 
mortgagee  as  prevents  the  latter  from  acquiring  an  adverse  claim 
or  lien  to  or  upon  the  mortgaged  premises,  and  enforcing  the  same 
with  like  effect  as  any  stranger  could.  The  mortgage  is  a  mere 
security  for  a  debt,  and  imposes  no  duty  upon  the  mortgagee  to 
protect  tlie  interests  of  the  mortgagor,  unless  there  is  some  special 
covenant  creating  such  a  duty":  Cornell  v.  Woodruff.  77  N.  Y.  203, 
206.  If  the  circumstances  of  a  case  show  that  It  would  be  a  fraud 
on  the  rights  of  the  mortgagor  to  permit  the  mortgagee  to  pur- 
chase the  mortgaged  premises  at  a  tax  sale  for  taxes  which  he  had 
suffered  to  become  delinquent,  neither  the  mortgagee  nor  his  exec- 
utor, where  tlie  raortgno-ee  is  dead,  can  acquire  a  tax  title  to  the 
property;  but  where  the  clrcumsTnnces  show  that  a  mortgagee  is 
not  in  possession  of  the  lands  conveyed  by  a  mortcacre  deed,  that 
there  is  no  trust  relation  existing  between  the  mortgagor  and  the 
mortgagee,  and  that  the  latter  is  not  bound  by  any  covenant,  agree- 
ment, or  promise  to  pay  the  taxes  on  the  property,  the  mortgagee, 
it  has  been  held,  may  purchase  the  mortgaged  lands  at  a  tax  sale 
t'lereof,  and  acquire  a  good  title  thereto  under  his  tax  deed.  If 
tlie  mortgagee  is  dead,  It  follows  that  his  executor  may,  under 
such  circumstances,  purchase  the  land  at  a  tax  sale,  and  acquire 
a  valid  tax  title  thereto:  Beckwith  v.  Seborn,  31  W.  Va.  1.  It 
would  seem,  however,  from  what  Is  said  In  Stlnson  v.  Connecticut 
etc.  Ins.  Co.,  174  111.  125.  129.  66  Am.  St.  Rep.  262,  264,  Ragor  v. 
Lomax,  22  111.  App.  628.  6.33,  and  Martin  v.  Swoirord.  59  Miss.  328, 
3ol.  that  there  is  a  tendency  in  the  later  cases  to  hold  that  a 
mortgagee,  whether  In  or  out  of  possession,  wiU  not  be  permitted 
to  acquire  and  hold  a  tax  title  against  the  mortgagor:  See,  also, 
Hall  V.  Wescott,  15  R.  I.  373,  380;  Home  Sav.  Bank  v.  Boston,  131 
Mass.  277,  278. 

One  who  holds  a  mort<rage  on  property  cannot  ordinarily  defeat 
a  prior  mortgage  by  acquiring  a  tax  title  thereto:  Woodbury  v. 
Swan.  .50  N.  H.  22:  Frank  v.  Arnold.  73  Iowa,  370:  Smith  v.  Lewis, 
20  Wis.  350;  Garrettson  v.  Scofield,  44  Iowa,  35;  Goodrich  v.  Kim- 
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berly,  48  Conn.  305.  A  second  mortgagee  does  not  owe  any  duty 
to  the  first  mortgagee  to  pay  the  taxes;  and  if  the  title  of  both  is 
extinguished  by  a  tax  Rale,  their  prior  relations  cease,  and  the 
Junior  naortgaL'-oe  may  tlicn  purcliase  and  assert  the  tax  title,  unless 
he  is  in  possession  under  tlie  foreclosure  of  his  mortgage  or  lias, 
In  some  manner,  obligated  himself  to  pay  the  taxes.  So,  if  prem- 
ises subject  to  a  first  and  a  second  mortgage  are  permitted  to  be- 
come delinquent  for  taxes  and  to  be  sold  and  conveyed  to  a  third 
person  without  any  collusion  with  the  junior  mortgagee,  tlie  latter 
may  afterward  purchase  the  tax  title  and  assert  it  against  the 
senior  mortgagee.  Nor  is  it  material  that  the  junior  mortgagee  was 
a  county  treasurer,  and  as  such,  in  his  official  capacity,  made  the 
tax  sale  in  question:  Safe  Deposit  &  Trust  Co.  v.  Wicliliem,  9 
S.  Dak.  341,  G2  Am.  St.  Rep.  873.  A  junior  mortgagee  who  has 
foreclosed  and  bought  the  property  may  obtain  a  tax  title  to  it,  and, 
where  such  title  has  become  absolute,  it  is  a  good  defense  in  eject- 
ment brought  by  the  senior  mortgagee,  until  the  latter  shall  do 
"what  is  equitable  in  respect  to  it":  Connecticut  etc.  Ins.  Co.  v. 
Bulte,  45  Sfich.  113,  123.  A  purchaser  under  proceedings  to  fore- 
close a  senior  mortgage,  to  which  a  Junior  mortgagee  was  not  made 
a  party,  cannot,  by  purchasing  the  mortgaged  premises  for  taxes, 
thereby  acquire  rights  which  would  bar  the  Junior  mortgagee  from 
redeeming  upon  tlie  payment  of  the  proper  amount  due:  Anson  v. 
Anson,  20  Iowa,  55,  89  Am.  Dec.  514.  A  purchase  of  land  at  a  tax 
sale  by  a  party  for  the  benefit  of  the  mortgagee  operates  as  a  pay- 
ment of  the  tax  and  a  redemption  of  the  land  therefrom,  l)otli  as 
to  the  mortgagor  of  tlie  land  against  whom  the  taxes  were  as- 
sessed wliile  in  possession,  but  who  was  not  the  real  owner,  also 
as  to  the  acturil  owners  in  fee;  and  a  deed  based  on  such  sale  is, 
tlierefore,  invalid,  and  no  title  paramount  to  that  of  the  true  owner 
can  be  thereby  acquired:  Burchard  v.  Roberts,  70  Wis.  Ill,  5  Am. 
St  Rep.  14S.  Under  the  statute  of  Minnesota,  a  mortgagee  may, 
a.s  against  the  mortgagor,  acquire  a  tax  title  to  the  property  mort- 
gage<l.  wliere  lie  is  neither  legally  nor  equitably  bound  to  protect 
tl)i'  property  against  the  delinquent  taxes  for  wliicli  it  is  suld: 
Rciincr  v.  Newell,  47  Minn.  237.     See  subdivision  "Agents,"  supra. 

Mort^/ni/ors.—A  mortgagor  cannot  defeat  the  lien  of  a  mortgagee 
by  acquiring  a  tax  title  upon  the  land:  .Jordan  v.  Sayre,  29  Fla.  KKi; 
Fair  v.  Brown,  40  Iowa,  209;  Frye  v.  Banlc  of  Illinois,  11  111.  367; 
Voris  V.  Thomas,  12  111.  442;  Ralston  v.  Hughes.  13  111.  4r>9;  Dunn 
V.  Snell,  74  Me.  22;  Maxfield  v.  Willey,  4G  Mich.  252;  Allison  v. 
Armstrong,  28  Minn.  270,  41  Am.  Rep.  281;  Barnard  v.  Wilson,  74 
Cal.  512;  Stears  v.  Ilollenbeck,  38  Iowa,  550;  Dayton  v.  Rice,  47 
Iowa,  429;  Gardiner  v.  Gerrish,  23  Me.  40;  Phinuey  v.  Day,  70  Me. 
S3:  Kezer  v.  Clifford,  50  N.  II.  208;  Travellers'  Ins.  Co.  v.  Pattru. 
98  Ind.  209;  Cooper  v.  .Tnckson.  99  Ind.  566;  Newton  v.  Mnrsliall, 
02  Wis.  8;  Porler  v.  Larf(>rty,  3.'^  Iowa.  254.  Nor  can  one  clainiiii^'- 
uiuicr  tlie  ni()rlg;ig(n-  so  (l(>f(^at  such  lion:  Fair  v.  Brown,  -U)  Iowa, 
2u;';  .loi-dau    v.    Sayre,   29   Fla.    lOd;   Stfars   v.   Ilollenbeck,   38    Iowa, 
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550;  Avery  v.  Judd,  21  Wis.  262;  Fallass  v.  Pierce,  SO  Wis.  443;  Aus- 
tin V.  Citizens'  Banli,  30  La.  Ann.  689;  Leppo  v.  Gilbert,  26  Kan. 
138;  Cooper  v.  Jackson,  9<J  Ind.  5GC;  Fells  v.  Barbour,  58  Midi.  49, 
54;  Porter  v.  Lafferty,  33  Iowa,  254. 

A  mortgagor  cannot,  of  course,  acquire  a  tax  title  to  mortgaged 
land,  on  which  he  has  agreed  to  pay  the  taxes,  so  as  to  defeat  the 
rights  of  the  mortgagee  or  his  assignee:  Dunn  v.  Snell,  74  Me.  22; 
Allison  V.  Armstrong,  28  Minn.  276,  41  Am.  Rep.  281.  He  cannot, 
through  a  breach  of  his  own  covenant  to  pay  the  taxes,  acquire  a 
tax  title  to  the  mortgaged  premises;  and  in  this  respect  his  grantee 
stands  in  no  better  position  than  the  mortgagor  himself:  Washing- 
ton etc.  Trust  Co.  v.  McKenzie,  64  Minn.  273.  A  mortgage  being 
conditioned  for  the  payment  of  taxes  by  the  mortgagor,  he  cannot 
acquire  a  valid  tax  title  to  the  premises  as  against  the  mortgagee, 
during  the  life  of  the  mortgage,  although  the  mortgagor  has  sold 
the  premises  and  there  is  no  personal  covenant  that  he  shall  pay 
taxes:  Allison  v.  Armstrong,  28  Minn.  27G,  41  Am.  Rep.  281. 

It  Is  the  duty  of  a  mortgagor  of  land,  who  owns  It  when  as- 
sessed, and  the  taxes  thereon  are  due,  to  pay  them:  Barnard  v. 
Wilson,  74  Cal.  512;  Dayton  v.  Rice,  47  Iowa,  429;  Phinney  v.  Day, 
76  Me.  83;  Fells  v.  Barbour,  58  Mich.  49,  54.  It  Is  also  the  duty  of 
one  who  has  acquired  the  mortgagor's  interest  in  the  property  to 
discharge  the  unpaid  taxes  against  it;  and  neither  the  mortgagor 
nor  his  grantee  can,  by  neglecting  this  duty  and  allowing  the  land 
to  be  sold  for  taxes,  acquire  any  rights  as  against  the  mortgagee, 
by  buying  at  the  tax  sale  himself,  or  by  subsequently  buying  from 
a  stranger  who  purchased  at  the  sale:  Barnard  v.  Wilson,  74  Cal. 
512;  Fells  v.  Barbour,  .58  Mich.  49,  54;  Cooper  v.  Jackson,  99  Ind. 
566;  Phinney  v.  Day,  76  Me.  83;  Fair  v.  Brown.  40  Iowa,  209;  Wash- 
ington etc.  Trust  Co.  v.  McKenzie,  64  Minn.  273. 

Neither  party  to  a  mortgage  can  be  suffered,  against  the  will  of 
the  other,  to  buy  at  a  tax  sale  and  thereby  cut  off  the  other's  in- 
terest; but  either  may  bid,  as  a  stranger  to  the  title  may.  If  the 
other  makes  no  objection:  Maxfield  v.  Willey,  46  Mich.  252,  255. 
A  tenant  of  the  mortgagor  cannot  acquire  a  tax  title  as  against  the 
mortgagee:  Dunn  v.  Snell.  74  Me.  22.  It  is  the  duty  of  the  owner 
of  an  equity  of  redemption,  until  the  mortgagee  takes  possession 
for  condition  broken,  to  pay  the  taxes  on  the  property,  and  he 
cannot,  therefore,  acquire  a  title  to  it  by  purchasing  it  at  a  tax 
sale:  Ralston  v.  Hughes,  13  111.  470,  476.  A  mortgagor  cannot  de- 
feat the  title  of  a  mortgagee,  or  of  a  third  person  buying  the  prop- 
erty under  foreclosure  proceedings,  by  purchasing  the  premises  at 
a  tax  sale;  neither  can  one  who  purchased  from  the  mortgagor, 
subject  to  the  mortgage,  and  who  agreed  to  discharge  it:  Porter 
V.  Lafferty,  33  Iowa,  254.  The  rule  that  a  mortgagor  cannot  defeat 
the  lien  of  a  mortgagee  by  .qcquiring  a  tax  title  to  the  land  applies 
to  tJie  owner  of  a  small  undivided  Interest  in  an  equity  of  redemp- 
tion: Middleton  Sav.  Bank  v.  Bacharach,  46  Conn.  513. 
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A  mortgagor's  grantee,  in  possession  of  mortgaged  land  subject 
to  tlie  mortgage,  cannot,  as  against  tlie  mortgagee,  acquire  a  title 
under  a  sale  for  taxes  which  the  mortgagor,  or  those  holding  under 
him,  were  bound  to  pay:  Avery  v.  Judd.  21  Wis.  262;  Stears  v. 
Hollenbeck,  38  Iowa,  550;  Fallass  v.  Pierce,  30  Wis.  443;  Leppo 
V.  Gilbert.  20  Kan.  138;  :Maguer  v.  Hibernia  Ins.  Co.,  30  La.  Ann. 
1357.  But  a  stranger  to  the  mortgagee  and  his  assignee  may  pur- 
chase a  portion  of  the  mortgaged  premises  of  one  of  the  several 
mortgagors,  acquire  a  valid  tax  title  thereto,  and  hold  the  same  for 
his  own  benefit:  Gardiner  v.  Gerrish,  23  :Mc.  4G.  If  land  is  sold  at 
an  administrator's  sale,  subject  to  a  mortgage,  the  purchaser  stands 
in  the  same  position  as  the  mortgagor,  and  cannot  acquire  a  t^ax 
title  so  as  to  cut  off  the  mortgage;  and  this  is  true  though  the  tax 
deed  was  issued  to  the  purchaser's  husband,  where  he  was  acting 
as  his  wife's  agent  in  the  purchase  of  the  land,  for  the  court  will 
assume  that  he  took  the  deed  as  her  agent,  and  will  hold  it  in- 
valid as  against  the  mortgagee:  Edgerton  v.  Schneider.  2(5  Wis. 
3'~'5.  300.  If  a  mortgagor,  by  fraud  and  collusion  with  a  third  party, 
permits  the  land  to  be  sold  for  taxes,  and  procures  such  person 
to  buy  it,  for  the  purpose  of  defeating  the  mortgage,  the  tax  title 
will  be  treated  as  if  the  mortgagor  were  the  purchaser:  McAlpine 
V.  Zitzer,  119  111.  273;  Austin  v.  Citizens'  Bank.  30  La.  Ann.  6S9. 

A  tax  deed  taken  by  the  wife  of  the  mortgagor,  at  his  request 
and  for  his  benefit,  is  not  valid  as  against  the  mortgagee:  Drew  v. 
Morrill,  G2  N.  H.  5G5;  but  it  has  been  held  that  the  wife  of  a 
grantor  in  a  trust  deed  may  acquire  a  tax  title  to  the  encumbered 
land  and  successfully  defend  an  action  of  ejectment  brought  by 
the  secured  creditor  who  purchased  at  the  trustee's  sale:  Carter  v. 
Bustamente.  59  Miss.  559.  A  purchaser  who  takes  a  quitclaim  deed 
from  the  mortgagor,  before  the  period  of  redemption  expires,  can- 
not perfect  a  tax  title  against  the  mortgagee:  Washington  etc. 
Trust  Co.  V.  McKenzie,  G4  Minn.  273. 

Officers.— A  purchase,  either  directly  or  indirectly,  by  an  officer 
who  sells  property  for  delinquent  taxes,  and  at  his  own  sale,  is 
invalid:  Sponable  v.  Woodhouse.  48  Kan.  173;  Ellis  v.  Peck,  45 
Iowa.  112:  Taylor  v.  Stringer,  1  Gratt.  1.58:  Chandler  v.  Moulton.  33 
Vt.  245;  and  the  same  is  true  of  such  a  sale  by  the  officer's  deputy: 
Ellis  V.  Peck,  45  Iowa,  112;  Taylor  v.  Stringer,  1  Gratt.  158;  but 
such  a  purchase  is  voidable  only  at  the  option  of  the  owner  of 
tlie  property,  or  his  heirs,  and  not  absolutely  void:  Pierce  v.  Benja- 
min, 14  Pick.  35G,  25  Am.  Dec.  39G;  Taylor  v.  Stringer,  1  Gratt  162; 
Ellis  V.  Peck,  45  Iowa.  112.  The  fraud  of  the  otficer,  it  is  said,  will 
not  defeat  the  title  based  thereon,  when  held  by  a  subsequent  pur- 
chaser for  value  without  notice,  except  upon  proper  proceedings 
instituted  therefor:  Ellis  v.  Peck.  45  Iowa.  112.  But  in  Vermont  ;i 
tax  olHcer  cannot  personally,  or  by  agent,  purchase  property  at 
a  tax  sale  conducted  l)y  himself,  and  acquire  thereby  any  title  to 
th.'  projierty,  although  the  owner  lias,  by  statute,  a  year  after  the 
sale    within    which    to    redeem    and    does    uut    redeL-in:  Chandler    v. 
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Moulton,  83  Vt.  245.  A  clerk  at  an  auction  sale  for  taxes  is,  how- 
•€ver,  not  an  officer  making  or  controlling  the  sale,  and  may  become 
^  purchaser  thereat:  Wells  v.  Jackson  Iron  Mfg.  Co.,  47  N.  H.  235, 
90  Am.  Dec.  575;  and  it  is  not  contrary  to  the  policy  of  the  law  to 
Allow  the  clerk  of  the  county  commissioners  to  be  a  purchaser  at 
such  a  sale:  Fox  v.  Cash,  11  Pa.  St.  207. 

Owners.— An  owner  of  land,  who  ought  to  pay  the  taxes,  but  who 
lets  it  be  sold  for  delinquent  taxes  and  buys  it  in,  either  directly  or 
through  a  stranger  who  purchased  at  the  sale,  does  not  get  thereby 
any  independent  title.  The  purchase  will  bo  troatLMl  as  but  a  pay- 
ment of  the  taxes:  McAlpine  v.  Zitzer,  119  111.  273;  Griffin  v.  Turner, 
75  Iowa,  250;  Whitney  v.  Gunderson,  31  Wis.  359,  379;  Jacks  v. 
Dyer,  31  Ark,  334;  Middleton  Sav.  Bank  v.  Bacharach,  46  Conn.  513; 
Montgomery  v.  Whitfield.  41  La.  Ann.  649:  Gates  v.  Lindley.  lf>4 
Cal.  451;  McChesney  v.  White,  140  111.  330;  Petty  v.  Mays,  19  Fla. 
G52;  Smith  v.  Phelps,  63  Mo.  5S5;  Oswald  v.  Wolf,  129  111.  200.  It  is 
a  familiar  rule  that  the  owner  of  land,  or  one  under  obligation  to  pay 
the  taxes  thereon,  cannot  acquire  a  tax  title  so  as  to  defeat  encum- 
brancers or  others  setting  up  a  claim  or  title  adverse  to  him:  Sey- 
mour V.  Harrison.  85  Iowa,  130,  133;  and  the  same  principle  applies 
when  the  agent  of  the  owner  of  land  suffers  it  to  be  sold  for  de- 
linquent taxes  and  bids  it  in  for  his  own  use:  McChesney  v.  White, 
140  111.  330. 

The  rule  that  one  whose  duty  it  is  to  pay  a  tax  cannot  be  a  pur- 
chaser of  the  property  offered  for  sale  at  a  tax  sale  applies  to  one 
who  has  become  the  owner  of  property  subject  to  a  tax,  though 
his  interest  is  but  a  small  undivided  interest  in  an  equity  of  redemp- 
tion: Middleton  Sav.  Bank  v.  Bacharach,  46  Conn.  513.  An  owner 
of  land  cannot  acquire  title  to  another's  land  by  having  it  assessed 
with  his  own,  allowing  the  whole  to  be  sold  for  the  entire  taxes, 
and  buying  the  property  himself  at  such  sale:  Ragsdale  v.  Alabama 
etc.  R.  R.  Co..  67  Miss.  lUG.  The  owner  of  property  cannot,  by  a  tax 
deed,  which  is  the  result  of  a  deliberate  and  outrageous  fraud,  cut 
off  mortgages  on  the  property:  Perkins  v.  Wilkinson,  86  Wis.  535. 
If  lands  sold  for  taxes  are  redeemed  by  the  delinquent,  they  again 
Viecome  subject  to  a  lien  for  prior  unpaid  taxes:  Thorington  v.  City 
•Council,  88  Ala.  548.  If  the  owner  of  land,  who  is  bound  to  pay 
the  taxes  thereon,  allows  it  to  be  sold  for  deliuiiuent  taxes,  buys 
the  title  and  has  it  conveyed  to  a  third  person  for  his  benefit,  he 
cannot  set  up  such  title  as  a  defense  in  ejectment  against  one  who 
has  purchased  at  an  execution  sale  against  him  since  the  tax  deed 
was  executed:  Swift  v.  Agnes,  33  Wis.  22S.  If  the  owner  of  prop- 
erty takes  a  deed  therefor  from  one  who  holds  a  tax  title  to  it,  the 
tax  title  becomes  merged  In  the  title  of  the  general  owner:  Wygant 
•V,  Dahl,  26  Neb,  502. 

A  purchase  at  a  tax  sale  by  a  part  owner  who  is  liable  for  the 
tax  does  not  strengthen  his  title:  Choteau  v.  Jones,  11  111,  300,  50 
Am.  Dec.  460:  Willard  v.  Strong.  14  Vt.  .■'.:]2.  ."'.r)  Am.  Per-.  24^;  Lewis 
V.  Ward,  99  111.  525.     See,  also,  State  v.  Williston,  20  Wis.  228;  and 
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compare  Towle  v.  Shelly,  19  Neb.  G32,  for  other  views.  If  the  owner 
of  a  distinct  tract  of  land  neglects  to  pay  the  taxes  thereon,  and  It, 
with  other  land  assessed  with  it  in  one  parcel,  is  sold  at  a  delin- 
quent tax  sale,  and  such  owner  becomes  the  purchaser  of  the  whole, 
the  sale  has  been  held  void,  on  the  ground  that  the  purchaser  was 
in  default  in  not  paying  his  own  tax:  Cooley  v.  Waterman,  16  Mich. 
3GG.  Before  he  can  purchase  he  must  pay  the  taxes  on  the  part 
owned  by  him;  he  may  then  acquire  a  title  to  tlie  part  of  tlie  tract, 
the  same  as  a  stranger:  Lewis  v.  Ward,  99  111.  525.  Furthermore, 
if  one  who  owns  part  of  a  tract  of  laud  assumes  to  pay  the  taxes  on 
fhe  entire  tract,  upon  being  furnished  with  money  for  that  purpose, 
he  is  disqualified  from  purchasing  the  tract  at  a  sale  for  taxes,  who- 
ever may  have  furnished  tlie  money:  Lewis  v.  Ward,  99  111.  525. 

While  the  rule  is  well  settled  that  persons  who,  by  reason  of  their 
ownership  of  lands  or  otherwise,  are  under  a  legal,  or  perhaps  a 
moral,  obligation  to  pay  taxes  and  assessments  thereon,  will  be 
precluded  by  the  policy  of  the  law  from  becoming  purchasers 
of  such  lands  at  a  tax  sale,  the  reason  of  the  rule  creating 
such  disqualification  manifestly  does  not  exist  when  the  land- 
owner holds  by  a  title  acquired  subsequently  to  the  levy  of 
the  tax,  has  not  assumed  the  payment  of  the  tax,  and  has  in  no 
way  become  liable  to  see  it  paid:  Oswald  v.  Wolf,  129  111.  200. 
The  owner  of  "unseated"  lauds  in  Pennsylvania  may  purchase 
them  at  a  tax  sale  the  same  as  a  stranger  could:  Neill  v.  Lacy,  110 
Pa.  St.  294,  295.  The  daughter  of  a  delinquent  taxpayer  may  pur- 
chase at  a  tax  sale,  though  she  is  represented  at  the  sale  by  her 
father,  as  her  agent:  Thorington  v.  City  Council,  88  AXvl.  548.  In 
Branham  v.  Bezanson,  33  Minn.  49,  it  is  held  that  the  owner  of  real 
estate  may  purchase  it  at  a  tax  sale,  on  the  ground  that  a  claim  of 
title  under  such  a  sale  is  not  inconsistent  with  a  claim  of  title  an- 
tecedent to  it. 

Parlmrship.—W  is  against  tlie  policy  of  the  law  to  permit  a  part- 
nership or  combination  to  Ite  formed  for  the  purpose  of  purchasing 
at  tax  sales:  Dudley  v.  Little,  2  Ohio.  504,  15  Am.  Dec.  575. 

Persons  in  Pofiscs.sion.—Onii  merely  in  possession  of  a  tract  of  laud 
when  it  Is  assessed  for  taxes  may  purcliase  it  at  a  sale  for  delin- 
quent taxes  where  he  was  under  no  obligation  to  pay  the  taxes: 
Moss  V.  Shear,  25  Cal.  38.  85  Am.  D<^c.  91;  Linlc  v.  Doerfer.  42  Wis. 
391,  24  Am.  Rep.  417;  Sands  v.  Da\is,  40  Mich.  15;  Blackwood  v. 
Van  Vleit,  30  Mich.  118;  Stuhlilelield  v.  Borders,  92  111.  279;  Bow- 
man V.  Cockrill,  6  Kan.  311;  Seaver  v.  Cobb,  98  111.  200;  Buckley  v. 
Taggart,  62  Ind.  236;  but  compare  Lacey  v.  Davis,  4  Mich.  140,  GO 
Am.  Dec.  524,  holding  that  one  in  possession  of  property  as  a  tres- 
passer, or  under  color  of  title,  acciuires  no  additional  title  by  suffer- 
ing the  property  to  be  .sold  for  taxes  and  becoming  a  purchaser  at 
such  sale;  and  which  case  is  criticised  in  Blackwood  v.  Van  Vleit. 
30  ]Mich.  118.  Thus,  one  who  enters  upon  and  occupies  land  as  a 
mere  intruder  is  under  no  oliligatioii  to  pay  tlie  taxes  and  may  ac- 
quire  title   to   the   laud   under   a   tax   deed   adverse    to   the   former 
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owner  or  his  grantees:  Link  v.  Doerfer,  42  Wis.  391,  24  Am.  Rep. 
417;  and  possession  under  a  deed  which  conveys  no  interest  does 
not  disqualify  the  grantee  from  purchasing  the  property  when  sold 
for  taxes:  Curtis  v.  Smith,  42  Iowa,  665.  But  where  it  appears  that 
such  person  was  in  duty  bound  to  pay  the  taxes,  he  can  acquire  no 
title  by  his  piwchase:  Blackwood  v.  Van  Vleit,  30  Mich.  118;  Bas- 
sett  V.  Welch,  22  Wis.  17n;  .Tones  v.  Davis,  24  Wis.  229;  Foley  v. 
Kirk,  33  N.  J.  Eq.  170;  O'Halloran  v.  Fitzgerald,  71  111.  53;  Stubble- 
field  V.  Borders.  92  111.  279;  Chambers  v.  Wilson,  2  Watts,  495; 
Kelsey  v.  Abbott.  13  Cal.  609.  It  may  be  shown  that  a  person  was 
in  a  position,  while  his  tax  title  was  maturing,  which  m;ide  it  his 
duty  to  pay  the  taxes,  but  it  does  not  necessarily  follow  from  the 
fact  of  his  possession  when  the  taxes  were  assessed  that  he  was 
bound  to  pay  them:  Blakeley  v.  Bestor,  13  111.  709;  Stubblefleld  v. 
Borders,  92  111.  279. 

One  in  possession  of  land,  under  a  claim  of  title,  and  who  is 
morally  or  legally  bound  to  pay  the  taxes,  cannot  acquire  title  to 
the  property  by  purchasing  it,  either  directly  or  indirectly,  at  a 
tax  sale:  Whitney  v.  Gunderson,  31  Wis.  359.  379;  Dubois  v.  Cam- 
pau.  24  Mich.  360;  Thomas  v.  Stickle,  32  Iowa.  71;  McMinn  v.  Whe- 
lan,  27  Cal.  300;  Coppinger  v.  Rice,  33  Cal.  408;  Bernal  v.  Lynch. 
36  Cal.  135;  Barrett  v.  Amereln.  36  Cal.  322;  Reily  v.  Lanca.ster,  39 
Cal.  354;  Garwood  v.  Hastings,  38  Cal.  216;  Christy  v.  Fisher,  58 
Cal.  256;  Lybrand  v.  Haney,  31  Wis.  230;  Bassett  v.  Welch,  22 
Wis.  175;  .Tones  v.  Davis,  24  Wis.  229;  Burns  v.  Lewis.  86  Ga.  591; 
Jacks  V.  Dyer,  31  Ark.  333;  Guynn  v.  McCauley,  32  Ark.  97;  Rod- 
man V.  Sanders.  44  Ark.  .504;  Rule  v.  Broach.  58  Miss.  552;  Wam- 
bole  V.  Foote,  2  Dak.  1;  Miller  v.  Ziegler,  31  Kan.  417.  So,  a  pur- 
chase of  land  at  a  tax  sale  by  the  agent  of  one  who  was  in  pos- 
session thereof,  either  by  himself  or  his  tenants,  does  not  pass 
the  title  to  the  land  or  otherwise  affect  it:  Bernal  v.  Lynch,  36 
Cal.  135.  Possession  of  land,  with  a  claim  of  ownership,  is  a 
subject  of  taxation,  and  imposes  on  the  occupant  the  duty  of  pay- 
ing the  tax  levied  on  the  property:  Reily  v.  Lancaster,  39  Cal.  354, 
357. 

A  person  in  possession  who  claims  title  to  land  listed  for  taxa- 
tion in  his  name  cannot  enlarge  his  interest  therein  by  permitting 
it  to  be  sold  for  taxes  and  purchasing  it  himself,  either  directly 
or  indirectly:  Pleasants  v.  Scott,  21  Ark.  370,  76  Am.  Dec.  403; 
Voris  v.  Thomas,  12  111.  442;  Douglas  v.  Dangerfield,  10  Ohio,  152; 
Choteau  v.  Jones,  11  111.  300,  50  Am.  Dec.  400.  The  purchaser  of 
land  at  an  administrator's  sale  is  under  no  legal  obligation  to  pay 
for  it  until  the  sale  has  been  confirmed  by  the  court,  but  if  he  goes 
Into  po.«isession  before  that  time  and  uses  and  occupies  the  land, 
he  cannot  acquire  a  tax  title  thereto,  as  against  the  heirs,  by  reason 
of  his  relation  to  the  land:  Pool  v.  Ellis.  64  Miss.  5."5,  ."O-S.  If  the 
plaintift"s.  as  assignees  of  the  purchaser  at  a  tax  sale,  acquire  titlf 
to  the  land  in  question  after  the  tax  sale,  but  before  the  expiration 
of   tlio  time  for  redemption,   tliey  are  precluded  from   acquiring  a 
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tax  title  to  the  land  so  as  to  defeat  the  payment  of  prior  taxes 
tliereon  to  the  same  extent  as  tliough  they  were  the  owners  at  the 
time  of  the  levy  of  the  taxes:  Bowman  v.  Eckstein,  46  Iowa,  583. 
A  stranger's  possession,  held  neither  as  tenant,  trustee,  nor  agent 
of  tlie  owner,  is  no  impediment  to  the  acquisition  of  a  tax  title  upon 
the  land:  Curtis  v.  Smith.  42  Iowa.  G<15.  671;  Bowman  v.  Cockrill.  G 
Kan.  311,  332;  and  a  man  who  holds  a  defective  title  may  purchase 
a  better  one  at  a  tax  sale:  Coxe  v.  Gibson,  27  Pa.  St.  160,  67  Am. 
Dec.  454. 

One  who  is  in  possession  of  land,  receiving  its  rents  and  profits, 
cannot  acquire  a  title  to  it  by  a  purchase  at  a  tax  sale:  Kelsey  v. 
Abbott.  13  Cal.  600;  Rodman  v.  Sanders.  44  Ark.  .'04;  Hunt  v.  Gaines, 
33  Ark.  267;  Duffitt  v.  Tuhan.  28  Kan.  202.  This  rule  applies  to 
the  wife  of  the  owner:  Sanders  v.  Ellis,  42  Ark.  215;  to  his  tenant: 
Duffitt  v.  Tuhnn.  28  Kan.  292:  and  to  a  cotenant:  Davis  v.  Chap- 
man. 24  Fed.  Rep.  674.  A  party  in  possession  of  premises  under  a 
sheriff's  sale,  and  who  receives  the  rents  and  profits  during  the 
time  for  redemption,  cannot  acquire  title  to  them  by  allowing  the 
property  to  be  sold  for  taxes,  and  buying  It  in:  Kelsey  v.  Abbott, 
13  Cal.  609.  If  a  person  In  possession  of  property,  under  color  of 
title,  receives  the  rents  and  profits,  which  are  more  than  enough  to 
pay  the  taxes,  permits  It  to  be  sold  for  taxes  and  to  be  purchased 
by  his  agent,  takes  from  him  a  transfer  of  the  certificate  of  pur- 
cliase  after  he  is  reimbursed  by  the  collection  of  rents  for  the 
money  paid  upon  his  bid,  and  then  procures  the  tax  deed  from  the 
agfut,  for  the  purpose  of  strengthening  his  title,  no  title  is  ac- 
quired by  the  purchase:  Guynn  v.  McCauley,  32  Ark.  97,  111. 

Ptrsojis  Out  of  Posset<sion,  claiming  under  a  prior  void  tax  sale, 
may  purcliase  at  a  subsequent  tax  sale:  Mallory  v.  French,  44 
Iowa,  133;  Ncal  v.  Frazier,  63  Iowa.  451.  A  party  who  is  out  of 
possession  of  land,  and  whose  only  claim  thereto  is  based  upon  a 
tax  deed  void  on  its  face,  may  acquire  a  valid  title  by  purchase  at 
a  subsequent  tax  sale,  although  the  land  was  assessed  to  him: 
Staley  V.  Leomans,  53  Ark.  428.  22  Am.  St.  Rep.  231.  The  grantee 
of  a  tax  deed,  who  is  out  of  possession,  and  wlietlier  such  deed  is 
valid  or  void,  may  abandon  all  claim  of  title  under  it,  and  acquire 
title  by  a  new  deed  under  a  subsequent  sale:  Eaton  v.  North.  20 
Wis.  75.  78.  If  title  is  disputed,  and  the  defendant,  pending  liti- 
gation respecting  it,  and  being  out  of  possession,  attempts  to  ac- 
quire title  dei-ived  through  a  tax  sale  from  which  the  plaintiff 
(i.^'ers  to  redeem,  tlie  tax  title  will  be  held  ineffectual,  and  the  plain- 
tiff allowed  to  redeem:  Butterfield  v.  Walsh,  36  Iowa,  534. 

/''  rs'ins  Bound  by  Agreement  to  Pay  Taxes  on  property  cannot,  by 
neglecting  to  do  so,  acquire  title  thereto  by  a  purchase  thereof 
wlien  it  is  sold  for  delinquent  taxes,  especially  when  they  are  in 
possession,  and  it  makes  no  difference  whether  tliey  are  lessees, 
(•oT.(>nants.  agents,  trustees,  mortgagors,  mortgagees,  tenants  for  life, 
licpJio'd.ors.  or  other  persons:  CarithiTS  v.  Weaver.  7  Kan.  110;  Wood- 
man v.  Davis,  o-  Kan.  341;  iJonnor  v.   (Juarteruias.  'ju  Ala.   164,  24 
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Am.  St.  Rep.  778;  Busch  v.  Huston,  75  111.  843;  McOhesney  v.  White, 
140  111.  330;  Wlllard  v.  Ames.  130  Ind.  361;  Allison  v.  Armstrong,  28 
Minn.  276,  41  Am.  Rep.  281;  Washington  etc.  Trust  Co.  v.  McKen- 
zle,  64  Minn.  273;  Bertram  v.  Cook,  32  Mich.  518;  Coxe  v.  Wolcott, 
27  Pa.  St.  154.  One  in  possession  of  land,  under  a  covenant  to  pay 
taxes,  cannot  permit  the  land  to  be  sold,  and  acquire  title  against 
the  rightful  owner  by  becoming  the  purchaser  at  a  tax  sale:  Wlll- 
nrd  V.  Ames.  130  Ind.  351;  and  this  rule  applies  to  the  widow  of  a 
trustee  who  had  agreed  to  pay  the  taxes:  McChesney  v.  White,  140 
111.  330.  So.  if  a  person,  in  violation  of  his  agreement  to  pay  taxes 
on  property,  allows  it  to  be  sold  for  taxes,  and  buys  it  himself,  one 
who  purchases  from  him  with  notice  that  the  title  was  wrongfully 
obtained  will  occupy  the  position  of  his  grantor  and  hold  the  title 
in  trust  for  the  rightful  owner:  Burgett  v.  Taliaferro,  118  111.  503. 
And  when  a  coteuant  in  possession  of  the  common  property,  under 
an  express  agreement  binding  him  to  pay  the  rent,  allows  the  land  to 
be  sold  for  unpaid  taxes,  and  becomes  the  purchaser  by  redeeming 
therefrom,  the  other  cotenants  may  repudiate  the  contract,  and  by 
partition  proceedings  prevent  the  adverse  occupancy  under  the  tax 
title  from  maturing  into  a  perfect  title  by  adverse  possession: 
Donnor  v.  Quartermas,  90  Ala.  164,  24  Am.  St  Rep.  778. 

Tenants  at  sufferance  cannot  defeat  the  title  of  the  heirs  at  law 
by  purchase  at  a  tax  sale:  McGee  v.  Holmes,  63  Miss.  50;  nor  can 
a  tenant  for  years  acquire  a  title  against  the  reversioner  by  per- 
mitting the  estate  to  be  sold  for  taxes  and  purchasing  it  at  such 
sale:  Dunn  v.  Snell,  74  Me.  22.  Neither  can  a  tenant  for  life  ac- 
quire the  title  of  the  remainderman  by  purchase  at  a  tax  sale,  for 
it  is  the  duty  of  a  life  tenant  to  pay  the  taxes:  Stewart  v.  Matheny, 
66  Miss.  21,  14  Am.  St,  Rep.  538;  Menger  v.  Carruthers,  57  Kan. 
425;  Phelan  v.  Boylan,  25  Wis.  679;  Willard  v.  Ames,  130  Ind.  351; 
Dunn  V.  Suell,  74  Me.  22;  Patrick  v.  Sherwood,  4  Blatchf.  112; 
Olleman  v.  Kelgore,  52  Iowa,  88;  Vamey  v.  Stevens,  22  Me.  331; 
McMillan  v.  Bobbins.  5  Ohio,  28;  Cairns  v.  Chabert,  8  B3dw.  Ch. 
312;  Burhans  v.  Van  Zandt,  7  N.  Y.  523;  Arnold  v.  Smith.  3  Bush, 
163:  Watkins  v.  Green,  101  Mich.  493;  Johnson  v.  Smith,  5  Biis?h, 
102;  Hi.cgins  v.  Crosby,  40  111.  260;  Prettyman  v.  Walston,  34  111. 
175.  A  life  tenant  of  real  property  owes  both  the  estate  and  the 
remainderman  the  duty  of  paying  taxes  thereon,  and  therefore 
cannot  acquire  title  in  fee  by  letting  the  premises  be  sold  for  taxes 
and  then  bidding  them  in:  Defreese  v.  Lake.  109  Mich.  415.  63  Am. 
St.  Rep.  584;  and  it  makes  no  difference  that  the  forfeiture  for 
taxes  occurred  before  the  acquisition  of  the  life  estate,  or  tliat.  be- 
fore the  acquisition  of  the  life  estate,  the  life  tenant  had  entered 
and  was  in  possession  under  a  previous  void  tax  title:  Jones  v.  Mer- 
rill. 69  Miss.  747.  The  prohibition  applies  to  the  devisee  of  a  life 
estate  in  lands,  by  a  foreign  will  which  has  not  been  probated  in 
tliis  state,  and  who  has  allowed  the  lands  to  be  sold  for  taxes  and 
who  has  acquired  the  tax  title:  Olleman  v.  Kelsrore.  52  Iowa,  38. 
It  has  been  held,  however,  that  a  purchaser  from  a  life  tenant  who 
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has  acquired  a  tax  deed,  regular  on  its  face,  will  hold  adversely  to 
the  world  where  such  purchaser  had  no  notice  of  any  bad  faith  on 
the  part  of  his  grantor  in  acquiring  such  tax  title:  Lewis  v.  I'leas- 
ants,  143  111.  271. 

rrM.s-ifcs'.— Land  bought  at  a  tax  sale  cannot  be  held  alisolutely  by 
the  purchaser  against  the  owner  when  a  relation  of  trust  and  con- 
fidence, existing  between  them,  renders  it  ineijuitalile  that  the  pur- 
chaser should  deprive  the  owner  of  tlie  land:  Sanders  v.  Farmer, 
(>2  N.  H.  572.  57o;  o'lTalloran  v.  Fitzgerald.  71  111.  .53:  Sorenson  v. 
Davis,  S3  Iowa,  405:  Ilasla^l  v.  Putnam,  42  Me.  244;  Fisk  v.  Bru- 
nette. 30  Wis.  102:  Matthews  v.  Light,  32  Me.  30r.;  Ward  v.  Arm- 
strong. C4  111.  1.51;  MeChesne.v  v.  White,  T'^  111.  33<!.  In  West  Vir- 
ginin,  where  a  detit  is  secured  l)y  a  deed  of  trust  upon  tlie  land  of 
the  ilebtor,  and  tlie  creditor  is  neitlier  in  possession  nor  bound  by 
any  aci'cetiii'jn  to  p.-iy  the  taxes,  it  is  held  that  the  creditor  is  not 
pie';hidc<l  from  aciiiiiring  a  title  to  the  land  at  a  tax  sale,  wliere 
no  relation  of  trust  or  coufldence  exists  between  him  and  the 
d.-i'tor:  S'liinnors  v.  Kanawha,  26  W.  Va.  159.  But  see  the  sub- 
ar,:.--ioii    '•Miji'r.::agi/cs."    su[ira. 

Vfii-I'ii-f:  '1)1(1  Pur':]ia.^'rt<.—Oi\e  in  possession  of  property  as  vendee. 
und"!'  an  exeetito:-y  contract  for  the  purchase  of  the  premises,  can- 
not a(.'quire  t;:;-  thereto  by  j^urcliasing  the  same  at  a  tax  sale,  par- 
tirularly  w]iore  he  ha.^;  expressly  agreed  to  pay  the  taxes:  Quinn  v. 
QiiMin.  27  Wis.  IGS.  170:  Baily  v.  Doollttle,  24  111.  577;  Stinson  v. 
liieiiardson.  4s  Iowa,  .-)41;  l>evtram  v.  Cook.  32  Mich.  518;  Haslv-ell 
V.  i'litiiam.  12  Me.  244;  Sand.'rs  v.  V/agner.  32  N.  .1.  E<i.  510;  Lam- 
liorn  V.  C'onniy  Cotnmis..  07  U.  S.  181;  Cowdry  v.  Cuthbert,  71  Iowa., 
7;'.'.:  and  tliis  rule  applies  to  a  stibpurcliaser  holding  under  him: 
,T'4ii;-Tou  V.  Sniitli.  7f)  Ala.  lO.s.  If  a  pnrcha.-er  of  land  agrees  to 
pay  tlie  taxes  th.-i-rnn.  tnit  fails  to  do  so,  and  allows  It  to  be  sold 
fo!-  rax^^s.  himself  bcintr  tlie  purelinsor.  neitlier  he  nor  anyone 
clahnlmr  nii<]'  >•  liim  aciiiiii't'S  any  title  as  au'^hist  +lie  vendor:  ni;-,-or 
V.  rros\\-rll,  42  111.  41.  A  purchaser  in  possession  under  an  exeeu- 
torv  oonrrniT  r'or  the  purchase  of  the  premises,  and  who  receives 
r"ii's  at;  1  prohis.  caunnt  liuy  them  at  a  tax  sale  or  from  a  stranger 
\\  iio  pufchn-ed  at  the  sale,  and  acquire  any  title  as  against  the 
Vet;!. If.  altl'.ough  there  is  no  a.irreenK'nt  to  ke..n  down  taxes:  Miller 
V.  r'.fey,  1."  Iowa..  iGd;  Hiint  v.  iJowland.  22  Iowa.  '3;  Fitzgerald  v. 
Pp,"hi.  ;;;o  Ark.  9.",  100.  If  land  conveyed  by  get;  ral  warranty  is 
S"ld  for  unpaid  taxe>^.  but  is  siiliseriuputly  conveyed  to  the  vendor 
by  the  purchaser  at  the  tax  sale,  such  repurchase  Is  only  a  pay- 
ment of  the  taxes  and  an  extinguishment  of  the  tax  title:  Frank 
V.  Caruchers,  108  Mo.  569. 
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Deere  v.  Bonne. 

[108  Iowa,  281.] 

HUSBAND  AND  WIFE— LIABILITY  OP  HER  SEPARATE 
ESTATE  FOR  HIS  DEBT.— If  a  wife,  in  good  faith,  forms  a  busi- 
ness partnership  with  a  third  person,  her  husband  does  not,  by 
voluntarily  and  gratuitously  devoting  his  services  to  his  wife's  busi- 
ness, acquire  any  interest  in  the  firm  property  which  may  be  sub- 
jected to  the  payment  of  his  individual  debts,  although  his  labor 
and  skill  have  contributed  largely  to  the  firm's  accumulation  of 
property. 

Suit  in  equity  to  subject  a  wife's  property  to  the  payment 
of  her  husband's  debt.  The  husband  and  wife,  E.  S.  West,  and 
the  firm  were  defendants.  The  relief  prayed  was  denied,  and 
the  plaintiff  appealed. 

Thomas  H.  Smith,  for  the  appellant. 

G.  W.  Cullison,  for  the  appellees. 

*»i  LADD,  J.  The  stock  in  trade  and  building  of  J.  C. 
Bonne  were  destroyed  by  fire  August  20,  1892,  and  on  the  fol- 
lowing day  he  assigned  his  other  property  not  exempt  from 
execution,  together  with  claims  under  policies  of  insurance,  to 
George  H.  Eink,  for  the  benefit  of  all  his  creditors.  Thereupon 
the  good  people  of  Shelby  and  vicinity  raised,  by  voluntary  con- 
tribution, about  eight  hundred  dollars,  and  presented  it  to  his 
wife,  D.  K.  Bonne.  "With  this  she  constructed  another  build- 
ing, purchased  goods,  and  engaged  in  business  similar  to  that 
prenously  conducted  by  her  husband.  If  the  agent  of  the  plain- 
tiff arranged  with  him  to  ***  ship  goods  in  the  name  of  an 
employe  or  herself  to  avoid  creditors  she  was  not  aware  of  it, 
and  in  fact  paid  fhe  bills.  In  February,  1893,  she  formed  a 
partnership  with  E.  S.  West,  which  has  continued  since,  and 
the  firm  of  Bonne  &  West  has  assets  valued  at  over  three  thou- 
sand dollars.  During  all  this  time  J.  C.  Bonne  managed  her 
interest  in  the  business,  and  gave  it  his  entire  time  and  atten- 
tion, ^nthout  any  agreement  whatever  with  reference  to  his 
compensation.  True,  his  answers  on  this  point,  in  the  proceed- 
ings auxiliary  to  execution,  were  somewhat  equivocal.  But 
these,  when  considered  in  connection  with  the  answers  of  his 
wife,  leave  no  doubt  of  the  conclusion  stated.  Nor  do  we  think 
the  evidence  justifies  the  conclusion  that  conducting  the  busi- 
ness in  her  name  was  a  mere  scheme  to  hinder  and  delav  or 
defraud  his  creditors.  The  fact  that  he  was  dnin^  husines?  for 
and  in  his  wife's  name  does  not,  alone,  warrant  such  an  infer- 
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ence.  After  the  final  distribution  of  the  moneys  by  the  as- 
signee derived  from  his  estate,  he  was  still  indebted  seveial 
thousand  duHars,  and  it  is  evident  that  without  means  he  was 
not  in  a  situation  to  engage  in  business  again.  The  money 
donated  belonged  to  the  wife,  and  we  know  of  no  reason  why 
she  might  not  re-establish  the  business  of  her  husband  destroyed 
by  fire  and  prosecute  it  with  her  own  means  and  credit:  Code, 
sec.  3164;  Spafford  v.  Warren,  47  Iowa,  47.  That  she  did  so 
with  the  aid  of  her  husband,  and  both  so  intended,  this  rec- 
ord leaves  not  the  sh'ghtest  doubt.  The  labor  and  sagacity  of 
the  husband  undoubtedly  contributed  largely  to  the  accumu- 
lation of  the  pro])erty,  but  tliese  he  voluntarily  gave,  with  no 
agreement  for  recompense.  In  Robb  v.  Brewer,  60  Iowa,  540, 
the  court  said:  "The  use  by  the  hus})and  of  his  personal  earn- 
ings in  payment  for  property  purchased  by  his  wife  amounts, 
in  legal  contemplation,  to  a  gift  of  such  property  to  his  wife. 
As  the  earnings  were  exempt  from  execution  at  the  time  they 
were  employed  in  the  acquisition  of  the  property  in  controversy, 
a  voluntary  gift  of  such  earnings  was  no  fraud  upon  the  hus- 
band's creditors.  '^^'^  The  earnings  being  exempt  from  execu- 
tion, her  husband  had  a  right  to  employ  them  as  he  pleased": 
Carse  v.  Reticker,  95  Iowa,  25,  58  Am.  St.  Rep.  421;  Nash  v. 
Stevens,  96  Iowa,  616.  That  neither  the  husband  nor  his  cred- 
itors can  lay  any  claim  to  the  improvements  of  the  wife's  land 
or  its  products,  though  made  or  produced,  in  whole  or  in  part, 
by  his  labor,  is  well  settled:  Carn  v.  Royer,  55  Iowa,  651;  Web- 
ster v.  Hildreth,  33  Vt.  457,  78  Am.  Dec.  632;  Burleigh  v. 
Coniu,  22  N.  H.  118,  53  Am.  Dec.  236;  Feller  v.  Alden,  23  Wis. 
301,  99  Am.  Dec.  173;  Rush  v.  Vought,  55  Pa  St.  437,  93  Am. 
Dec.  769.  In  FoUer  v.  Alden,  23  Wis.  301,  99  Am.  Dec.  173, 
an  a])portionnieTit  is  suggested,  but  held  not  to  be  involved,  as 
tlie  action  was  at  law.  In  Glidden  v.  Taylor,  16  Ohio  St.  509, 
!)1  Am.  Dt'C.  98,  the  husband  took  the  wife's  property  and  con- 
trolled it  absolult'ly,  merely  telling  her  that  he  would  "support 
the  family,  spend  wbat  money  he  desired,  and  invest  the  resi- 
due for  her  ])onefit";  and  all  save  her  investment,  with  inter- 
est, was  subjected  to  the  payment  of  his  debts.  In  Hoag  v.  Mar- 
tin. 80  Iowa,  718,  the  husband,  in  feeble  health,  and  unable  to 
do  farm  work,  did  all  the  business  for  the  wife  and  thereby 
r. idod  in  the  accumulation  of  the  property  and  the  court  said: 
"In  view  of  these  facts,  it  wjis  but  natural  and  in  the  ordinary 
course  of  experience  tbat  he  should  attend  to  the  Imsiness  af- 
fairs of  his  wife;  and  the  fact  that  his  Ial)or  in  this    respect 
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aided  in  the  accumulation  of  the  property  if  voluntarily  done, 
would  not  devest  her  of  title,  or  give  him  a  specific  interest 
therein."  In  Russell  v.  Long,  52  Iowa,  250,  the  cows  of  the  wife 
were  cared  for  by  the  husband,  and  kept  on  a  farm  rented  by 
him,  and  the  court,  speaking  through  Rothrock,  J.,  said:  "But 
it  is  contended  that  the  increase  of  the  property  belongs  to  the 
husband,  because  he  was  the  party  by  whose  labor,  skill,  and 
care  such  increase  was  produced.  If  it  had  been  shown  that 
the  husband  hired  the  cows  of  the  plaintiff  for  a  given  period, 
and  that  during  such  period  the  increase  was  produced,  there 
might  be  force  in  the  suggestion.  But  the  record  shows  that 
the  husband  voluntarily  expended  his  labor  and  the  products 
thereof  in  ^^*  the  care  and  keeping  of  his  wife's  property;  and 
it  does  not  appear  that  there  was  any  agreement  for  compensa- 
tion, either  in  the  increase  of  the  property  or  otherwise.  We 
think  the  property  was  not  liable  for  the  payment  of  the  hus- 
band's debts."  Whatever  the  obligation  of  the  husband  to 
work  for  the  benefit  of  his  creditors,  there  is  no  rule  in  law 
or  equity  preventing  him  from  voluntarily  and  gratuitously 
devoting  his  labor  and  skill  to  the  business  of  his  wife:  Webster 
V.  Hildreth,  33  Vt.  457,  78  Am.  Dec.  63~2.  There  is  no  magic 
in  the  husband's  touch  by  which  he  may  acquire  an  interest 
in  her  separate  property  by  his  mere  supervision  of  labor.  If 
entitled  to  anything,  it  must  be  compensation  owing  to  an  ex- 
press agreement,  as  there  is  no  implied  obligation  on  the  part 
of  the  wife  to  pay  her  husband  for  services  rendered:  Lewis  v. 
Johns,  24  Cal.  98,  85  Am.  Dec.  49.  Penn  v.  Whitehead,  17 
Gratt.  503,  94  Am.  Dec.  478,  is  not  in  point,  as  that  was  a  con- 
test between  creditors  in  which  the  rights  of  the  wife  were  not 
involved.  We  conclude  that,  as  the  wife  engaged  in  the  busi- 
ness of  the  firm  of  which  she  is  a  member  in  good  faith,  and 
the  husband  voluntarily  gave  his  services,  he  acquired  no  inter- 
est in  the  firm  property  which  may  be  subjected  to  the  payment 
of  his  individual  debts. 
Affirmed. 


HUSBAND  AND  WIFE— CREDIT0R5?.— WHEN  A  HUSBAND 
GIVES  HIS  TIME  AND  SERVICES  to  liia  wife's  business,  makln? 
It  successful,  the  eamlngB  upon  or  Increase  In  her  capital  in  such 
business,  though  due  in  part  to  his  services,  belong  to  her,  and  are 
not  liable  to  be  seized  by  his  creditors,  especially  wheo  his  servlce-j 
are  rendered  upon  a  compensation  not  shown  to  be  unusual  for 
such  Mrvices:  Taylor  r.  Wands,  55  N.  J.  Bq.  491,  02  Am.  Bt  Rep. 
81& 
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Plymouth  County  v.  Kersebom. 

[108  Iowa,  804.] 

OFFICERS-SURETIES  ON  COUNTY  TREASURER'S 
BOND— LIABILITY  OF.— If  a  county  treasurer  collects  money  by 
virtue  of  his  office,  but  absconds  therewith  after  the  expiration  of 
his  term  and  before  his  successor  has  qualified,  the  sureties  on  his 
bond  are  answerable  therefor  where  the  conditions  of  the  bond 
signed  by  them  required  the  payment  of  the  money  in  question  to 
some  one  authorized  to  receive  it  and  this  was  not  done. 

Action  to  recover  of  a  late  treasurer  and  the  sureties  on  his 
official  bond  the  amount  of  an  alleged  defalcation.  From  a  judg- 
ment for  the  plaintiff  the  defendants  appealed. 

P.  Farrell,  McDuffie  &  Keenan,  and  Sammis  &  Scott,  for  the 
appellants. 

John  Adams  and  Ira  T.  ilartin,  for  the  appellee. 

3»5  ROBIXSON,  C.  J.  The  defendant  Kersebom  was  elected 
and  qualified  as  treasurer  of  the  plaintiff  for  the  term  which' 
commenced  in  January,  1894,  and  served  as  treasurer  during 
the  full  term.  At  the  general  election  held  in  the  year  1895 
he  was  re-elected,  but  failed  to  qualify  for  the  second  tei-m. 
The  law  at  that  time  in  force  required  him  to  qualify  by  the 
first  Monday  of  January,  1896,  which  was  the  sixth  day  of  the 
month, and  provided  that  a  failure  to  so  qualify  should  be  deemed 
a  refusal  to  serve:  Code  1873,  sees.  685,  686.  Kersebom  con- 
tinued to  act  as  treasurer,  however,  until  the  twenty-first  day 
of  January,  when  he  absconded.  It  is  shown  by  uncontradicted 
evidence  that  on  the  twenty-third  day  of  January,  when  pos-' 
session  of  the  treasurers  office  was  taken  by  the  county  audi-i 
tor,  the  records  of  the  office  showed  that  Kersebom  had  re- 
reived  nearly  seventeen  thousand  dollars  more  than  he  had 
accounted  for,  and  of  that  amount  thirteen  thousand  one  hun- 
dred and  fifty-eight  dollars  and  ninety-eight  cents  were  col- 
lected prior  to  the  close  of  business  on  the  sixth  day  of  Janu- 
ary. The  verdict  and  judgment  were  for  the  ^*^  sum  last 
mentioned  and  interest.  The  appellants  contend  that  Kerse- 
bonrs  first  term  of  office  expired  on  tlie  sixth  day  of  January, 
1896.  that  thereafter  he  was  merely  an  officer  de  facto,  and  the 
sureties  on  his  official  bond  are  only  liable  for  money  collected 
by  him  and  misappropriated  during  the  term  of  office  covered 
by  the  bond,  that  the  evidence  fails  to  show  that  any  of  the 

AM.  St.  Kep.,  Vol.  LXXV.— i7 


258  Plymouth  County  v.  Kersebom.  [Iowa, 

funds  in  controversy  were  taken  during  Kersebom's  term  of 
office,  and  therefore  that  it  was  not  shown  that  the  sureties  are 
liable.  It  is  said  that  the  failure  of  Kersebom  to  qualify  anew 
before  the  seventh  day  of  January  created  a  vacancy  in  his  of- 
fice, and  that  possession  of  it  should  then  have  been  taken  by 
the  county  auditor,  as  required  by  section  788  of  the  code  of 
1873;  that  it  will  be  presumed  that  the  funds  for  which  he  was 
responsible  were  in  his  possession  at  the  end  of  his  term,  and 
that  the  failure  of  the  board  of  supervisors  to  prevent  his  acting 
as  treasurer  after  the  end  of  his  first  term,  before  he  had  quali- 
fied for  the  second,  and  the  failure  of  the  county  auditor  to 
take  possession  of  the  office  as  required  by  law,  would  not  have 
the  effect  to  make  the  sureties  liable  for  wrongs  committed  af- 
ter the  expiration  of  the  first  term.  The  argument  thus  made 
is  ingenious,  but  does  not,  we  think,  fully  meet  the  case  pre- 
sented. The  conditions  of  the  bond  of  Kersebom,  as  signed  by 
the  sureties,  were  that  he  should,  as  treasurer,  "render  a  true 
account  of  his  office  and  doings  therein  to  the  proper  authori- 
ties, when  required  thereby  or  by  law";  that  he  should  "prop- 
erly pay  over  to  the  persons  or  officers  entitled  thereto  all 
money  which  may  come  into  his  hands  by  virtue  of  his  office, 
and  shall  promptly  account  for  all  balances  of  money  remain- 
ing in  his  hands  at  the  termination  of  his  said  office,  and  shall 
hereafter  exercise  all  reasonable  diligence  and  care  in  the 
preservation  and  lawful  disposal  of  all  moneys,  books,  papers, 
and  securities  and  other  property  appertaining  to  his  said  of- 
fice, and  deliver  them  to  his  successor,  or  to  any  other  person 
authorized  to  receive  the  same'';  and  that  he  should  "faithfully 
and  impartially,  without  fear  or  favor,  fraud  or  oppression, 
discharge  '"^^^  all  the  duties  now  or  hereafter  required  of  his 
office  by  law.''  Those  conditions,  so  far  as  they  are  involved 
in  this  case,  could  only  have  been  fulfilled  by  tlie  payment  to 
the  successor  of  Kersebom,  or  to  some  other  officer  or  person 
entitled  thereto,  of  the  money  in  controversy.  It  cannot  be 
eaid  that  he  paid  the  money  to  his  successor  l)y  retaining  it  af- 
ter his  right  to  act  as  treasurer  was  at  an  end,  even  though  he 
continued  to  so  act:  Wapello  County  y.  Bingham,  10  Iowa,  30, 
74  Am.  Dec.  370.  It  will  not  be  claimed  that  he  could  have 
discharged  the  obligation  of  the  bond  by  paying  the  money  af- 
ter the  termination  of  his  office  to  another,  v.ho  had  assumed 
without  any  right  whatever  to  act  as  treasurer,  and  yet  the 
case,  as  presented  by  the  appellants,  does  not  differ  in  prin- 
ciple from  the  one  suggested;  and  if  it  be  true  that  Kersebom 
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had  all  of  the  money  in  question  in  his  possession  until  the  close 
of  the  sixth  day  of  January,  that  fact  would  not  relieve  his  sure- 
ties from  liahility,  even  though  he  had  the  money  in  his  pos- 
session on  the  followincr  day,  when  he  acted  as  treasurer  with- 
out right.  Tlie  conditions  of  the  bond  required  the  payment 
of  the  money  in  question  to  some  one  authorized  to  receive  it, 
and  since  that  has  not  been  done,  the  sureties  continue  to  be 
liable  on  the  bond.  Since  there  was  no  dispute  in  regard  to 
the  material  facts  involved  in  this  case,  the  district  court  prop- 
erly directed  a  verdict  for  the  plaintiff,  and  its  judgment  is 
affirmed. 


OFFICER?!.— THE  ST'RETIES  OF  A  rURLIC   OFFICER,  such 

as  a  connfy  trea'^urer,  are  answerable  for  his  failure  to  pay  over 
monev  collected  during  the  term  for  which  they  were  sureties:  See 
Crawn  v.  Commonwealth.  84  Ya.  282,  10  Am.  St.  Rep.  839;  Board 
of  Administrators  v.  McKowen,  48  La.  Ann.  251.  5.5  Am.  St.  Rep. 
275;  Bush  v.  Johnson  County,  48  Neb.  1,  58  Am.  St.  Rep.  673. 
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GUARANTY  —  CONSTRUCTION     OF     CONTRACT  —  ITVI- 

DENCE.— In  an  action  upon  a  contract  of  guaranty,  letters  written 
by  tlie  plaintiff  to  his  guarantor  long  after  the  contract  was  made, 
and  containing  self-serving  declarations  irrelevant  to  any  issue  in 
the  case,  are  not  admissible  in  evidence  to  aid  in  construing  the  con- 
tract wliere  it  is  clear  and  unambiguous  in  its  terms. 

APPEAL— NONPRE.IUDICIAL  EXCLUSION  OF  EVI- 
DENCE.—A  ruling  which  denies  the  admission  in  evidence  of  a 
letter  of  guaranty  is  without  prejudice  Vv-here  tlie  writing  of  it  is 
adnntted  by  the  guarantor. 

AGENCY- OBLIGATION  OF  PRINCIPAL  AND  NOT  OF 
AGENT.— A  contract  of  guaranty  signed,  "Iowa  National  Bank,  by 
William  Daggett,  V.  P.,"  is  the  obligation  of  the  bank,  and  not  of 
the  signer,  Daggett,  notwithstanding  the  use  of  the  pronouns  "we" 
and  "our"  in  the  contract. 

AGENCY-LIABILITY  OF  AGENT  UPON  UNAUTHOR- 
IZED CONTRACT  OF  PRINCIPAL.-There  is  no  implied  warranty 
by  an  agent  that  his  principal  has  authority  to  make  a  contract 
signed  by  the  agent,  and  the  agent,  acting  within  the  scope  of  his 
authority,  is  not  answerable  upon  such  a  contract  where  his  prin- 
cipal is  not  bound  by  it.  Hence,  as  a  national  bank  is  not  bound  by 
an  unauthorized  contract  of  guaranty,  an  officer  or  agent  of  the 
bank  caiuiot  be  held  personally  answerable  upon  sui^h  a  contract 
made  by  him  within  the  scope  of  his  authority  on  behalf  of  the 
bank. 
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Action  to  recover  the  purchase  price  of  a  carload  of  paper 
shipped  to  the  company.  One  Daggett  had  formerly  signed 
the  Iowa  National  Bank's  guaranty  of  the  paper  hag  company's 
obligations  on  account  of  the  paper  (see  Thilmany  v,  Iowa  Pa- 
per Bag  Co.,  108  Iowa,  333),  and  he  was  made  a  defendant  in 
this  case.  The  plaintiff's  petition  was  dismissed  and  he  ap- 
pealed. 

Senaca  Cornell,  for  the  appellant. 

McNett  &  Tisdale,  for  the  appellees. 

«««  DEEMER,  J.  Plaintiff  claims  that  defendant  Daggett 
is  liable  on  the  written  guaranty  for  two  reasons:  1.  Because  it 
is  his  individual  contract,  was  intended  to  bind  him  as  well  as 
the  bank,  and  was  so  received  and  acted  upon  by  appellant;  2. 
For  the  reason  that,  if  he  intended  said  guaranty  or  letter  of 
credit  to  be  the  obligation  of  the  bank  only,  he  was  acting  be- 
yond the  scope  of  his  authority  as  vice-president  of  the  bank, 
and,  failing  to  bind  the  bank,  is  himself  '^^  liable,  as  an  agent 
who  attempts  to  bind  his  principal  by  a  contract  he  had  no  au- 
thority as  such  agent  to  make. 

Plaintiff  also  contends  that  the  court  erred  in  sustaining  ob- 
jections to  certain  letters  written  by  him  to  defendant  Daggett 
as  vice-president  of  the  Iowa  National  Bank,  on  the  theory  that 
these  letters  were  essential  to  a  proper  construction  of  the  guar- 
anty in  suit.  We  think  the  objections  were  properly  sustained. 
The  letters  were  written  long  after  the  letter  of  guaranty  was 
sent  to  plaintiff,  and  as  it  is  clear  and  unambiguous  in  its  terms, 
they  were  simply  self-serving  declarations,  irrelevant  to  any 
issue  in  the  case.  The  letter  of  guaranty  was  also  offered  in 
evidence  by  plaintiff,  but  objection  thereto  was  sustained.  As 
defendant  Daggett  admitted  the  writing  of  the  letter,  the  ruling 
denying  its  admission  was  without  prejudice. 

We  now  turn  to  the  main  points  in  the  case,  and  first  to  the 
proposition  that  defendant  Daggett  is  liable  because  of  the 
form  of  the  guaranty.  It  is  signed,  "Iowa  National  Bank,  by 
William  Daggett,  V.  P."  Clearly,  this  is  an  obligation  of  the 
company;  and  the  form  of  the  signature  just  as  clearly  indicates 
that  Daggett  signed  it  in  a  representative  capacity,  and  not  as 
an  individual.  To  hold  that  the  contract  binds  Daggett  per- 
sonally, we  must  eliminate  the  preposition  "by,"  and  hold  that 
the  initials  *^.  P."  are  "descriptio  personae."  This  we  can- 
not do,  as  it  is  not  our  province  to  make  contracts  for  parties. 
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The  use  of  the  pronouns  "we"  and  "our''  in  the  letter  of  guar- 
anty is  of  no  significance.  They  are  often  used  in  referring  to 
a  corporation  as  a  collection  of  individuals.  There  is  no  ques- 
tion in  our  minds  but  that  all  parties  to  this  contract  regarded 
it  as  the  obligation  of  the  bank,  and  not  of  the  defendant  Dag- 
gett in  his  individual  capacity;  and  as  this  is  the  proper  legal 
construction  of  the  instrument,  nothing  further  need  be  said  on 
the  first  proposition  urged  by  appellant's  counsel. 

2.  As  to  the  second  proposition,  the  rule  has  been  broadly 
stated  over  and  over  again  that  when  an  agent  contracts  ^^^  in 
excess  of  his  authority,  or  acts  without  authority,  or  assumes 
to  have  authority  when  he  has  none,  or  for  any  reason  fails  to 
bind  his  principal,  he  is  himself  bound:  Winter  v.  Ilite,  3  Iowa, 
142;  Allen  v.  Pegram,  16  Iowa,  1G3;  Andrews  v.  Tedford,  37 
Iowa,  314;  Lewis  v.  Tilton,  64  Iowa,  220,  52  Am.  Eep.  436. 
That  this  is  the  general  rule  must  be  conceded,  and  as  applied 
to  the  facts  of  the  cited  cases,  it  is  correct.  But  like  nearly 
every  other  general  rule,  it  is  subject  to  exceptions,  some 
of  which  we  will  notice.  The  reasons  generally  given  for 
the  rule  are:  1.  That  as  the  agent  assumes  to  represent  a 
principal,  he  cannot  be  heard  to  say  that  he  had  no  author- 
ity, or  that  there  was  in  fact  no  principal  to  be  bound;  for 
if  he  assumes  to  represent  another,  he  impliedly  warrants 
that  there  is  such  another,  and  that  he  has  authority  to 
represent  him.  If,  then,  there  is  no  principal,  or  the  agent 
has  no  authority  to  act  for  him,  an  action  will  lie  for  de- 
ceit or  misrepresentation.  2.  The  law  assumes  that  the  con- 
tract was  intended  to  bind  some  one,  and  if  the  principal  is  not 
bound,  the  contract  must  be  that  of  the  agent.  This  last  rule 
is  generally  applied  to  executed  contracts.  In  such  cases  action 
will  lie  for  benefits  received  bv  the  aeent.  Some  cases  2:0  to 
the  extent  of  rejecting  all  parts  of  the  contract  relating  to  the 
obligation  of  tlie  principal,  and  then  treat  it  as  the  personal 
contract  of  the  agent.  As  illustrating  this  rule,  see  Byars 
V.  Doorc?.  20  :\Io.  2S4:  Woodes  v.  Dennett,  9  N.  H.  00;  Torwil- 
ligor  V.  ]\rurph3',  104  Ind.  32.  A  third  reason  for  the  rule  is 
that  the  agent  impliedly  warrants  his  authority  to  act  for  his 
principal,  and  if  he  has  no  such  power,  an  action  lies  for  breach 
of  warranty.  Xow,  it  is  apparent  that  if  the  party  with  wliom 
the  aucnt  contracts  has  notice  of  the  facts  relating  to  the  au- 
tlinritv  of  the  agent,  and  is  as  fully  advised  as  to  his  authoritv 
as  ihc  agent  himself,  there  can  he  no  action  for  deceit.  And 
so  the  text-writers  have  generally  stated  this  as  an  excoiition  to 
the  iicneral  rule.     !Mechem  on  Aircurv,  at  sections  545  and  54G, 
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thus  states  the  law:  "See.  545 Of  course,  ^^*  if  the 

other  party  knew,  or  by  the  exercise  of  reasonable  care  might 
have  discovered,  the  want  of  authority,  he  cannot  recover.  This 
implied  warranty  by  the  agent  of  his  authority  must  ordinarily 
be  limited  to  its  existence  as  a  matter  of  fact,  and  not  be  held 
to  include  a  warranty  of  its  adequacy  or  sufficiency  in  point  of 
law.  Sec.  546.  Where  Agent  Discloses  All  the  Facts  Eclat- 
ing to  His  Authority. — Where,  however,  the  agent,  acting  in 
good  faith,  fully  discloses  to  the  other  party  at  the  time  all  the 
facts  and  circumstances  touching  the  authority  under  which  he 
assumes  to  act,  so  that  the  other  party,  from  such  information 
or  otherwise,  is  fully  informed  as  to  the  existence  and  extent 
of  his  authority,  he  cannot  be  held  liable.  It  is  material,  in 
these  cases,  that  the  party  claiming  a  want  of  authority  in 
the  agent  should  be  ignorant  of  the  truth  touching  the  agency. 
If  he  has  full  knowledge  of  the  facts,  or  of  such  facts  as  are 
sufficient  to  put  him  upon  inquiry,  and  he  fails  to  avail  him- 
self of  such  knowledge,  or  of  the  means  of  knowledge  reasonably 
accessible  to  him,  he  cannot  say  that  he  was  misled  simply  on 
the  ground  that  the  other  assumed  to  act  as  agent  without  au- 
thority. Of  course,  if  the  agent  conceals  or  misrepresents  ma- 
terial facts  to  the  detriment  of  the  other  party,  he  cannot  claim 
exemption."  Judge  Story,  in  his  valuable  work  on  Agency, 
section  265,  says:  "This  doctrine,  however,  as  to  the  liability 
of  the  agent,  where  he  contracts  in  the  name  and  for  the  benefit 
of  the  principal,  without  having  due  authority,  is  founded  upon 
the  supposition  that  the  want  of  authority  is  unknown  to  the 
other  party,  or,  if  known,  that  the  agent  undertakes  to  guar- 
antee a  ratification  of  the  act  by  the  principal.  But  circum- 
stances may  arise  in  which  the  agent  would  not  or  might  not 
be  held  to  be  personally  liable,  if  he  acted  without  authority, 
if  that  want  of  authority  was  known  to  both  parties  or  unknown 
to  both  parties."  Abundant  authorities  are  cited  by  each  au- 
thor in  support  of  these  propositions.  The  same  thought  is 
equally  applicable  to  the  third  reason  above  given  for  the  gen- 
eral rule.  And  it  may  be  further  said  that  the  implied  war- 
ranty of  the  agent  does  not  relate  to  the  power  of  ^*^  the  prin- 
cipal to  enter  into  the  particular  contract.  He  simply  cove- 
nants that  he  has  authority  to  act  for  his  principal,  not  that  the 
act  of  the  principal  is  legal  and  binding.  Hence,  it  has  been 
justly  said  that  the  contract  must  be  one  which  the  law  would 
enforce  against  the  principal,  if  it  had  been  authorized  by  hkn, 
else  the  anomaly  would  exist  of  giving  a  right  of  action  against 
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an  assumed  agent  for  an  unauthorized  representation  of  his 
power  to  make  the  contract,  when  a  breach  of  tlie  contract  it- 
self, if  it  had  been  authorized,  would  have  furnished  no  ground 
of  action  against  the  principal:  Abeles  v.  Cochran,  22  Kan. 
406,  31  Am.  Rep.  104;  Baltzen  v.  Xicolay,  53  N.  Y.  467; 
Mechem  on  Agency,  sec.  548;  Snow  v.  Ilix,  54  Vt.  478.  In  the 
case  now  under  consideration  the  defendant  Daggett  made  no 
representations  as  to  his  authority  save  that  contained  in  the 
letter  itself.  He  is  guilty  of  no  actionable  deceit,  unless  it  be 
found  in  the  fact  that  he  signed  the  letter  of  guaranty  as  vice- 
president,  and  thus  represented  that  he  had  authority  to  rep- 
resent his  bank.  lie  had  this  authority,  if  any  officer  of  a  na- 
tional bank  has  it,  for  no  question  is  made  as  to  his  authority 
to  represent  the  bank  in  the  making  of  any  contract  it  is  au- 
thorized to  execute.  The  action  is  not,  then,  based  upon  any 
misrepresentation  as  to  his  authority,  but  upon  the  invalidity 
of  the  contract  itself  as  between  plaintiff  and  the  bank.  There 
was  no  actionable  deceit,  for  the  plaintiff  is  presumed  to  know: 
as  much  about  the  powers  of  national  banks  as  the  defendant. 
There  is,  as  we  have  said,  no  implied  warranty  by  an  agent  that 
his  principal  has  authority  to  make  the  contract.  As  a  rule, 
that  is  a  question  of  law,  of  which  each  party  has  equal  knowl- 
edge. In  the  case  against  the  bank  we  held  that  national  banks 
have  no  authority  to  enter  into  such  contracts,  and  as  the  plain- 
tiff has  no  right  of  action  against  the  bank  upon  a  contract  of 
guaranty,  such  as  the  one  in  suit,  no  recovery  should  be  permit- 
ted against  the  agent;  for  this  would  hold  every  agent  to  a  war- 
ranty of  legality  of  his  principal's  contracts.  As  we  have  seen, 
this  is  not  the  obligation  of  tlie  agent.  The  second  reason 
sometimes  given  for  the  •^"•'  general  rule  of  liability  of  the 
agent  does  not  appear  to  us  to  be  sound.  By  the  application  of 
this  principle  a  new  contract  is  made  for  the  parties.  An  en- 
gagement is  created  which  the  parties  did  not  intend  to  assume, 
and  the  decided  weight  of  authority  is  against  sucli  rule:  See 
Hall  v.  Crandall,  29  Cal.  568,  89  Am.  Pec.  64;  Ogden  v.  Ray- 
mond, 22  Conn.  379,  58  Am.  Dec.  429;  Duncan  v.  Xiles,  32  ill. 
532,  83  Am.  Dec.  293;  Stetson  v.  Patten,  2  Me.  358,  11  Am. 
Dec.  Ill;  Abbey  v.  Chase,  6  Cush.  56;  White  v.  Madison,  26 
N.  Y.  117;  McCurdy  v.  Rogers,  21  Wis.  199,  91  Am.  Dec.  468. 
We  should  be  slow  to  adopt  any  rule  which  would  bind  a  party 
who  did  not  by  the  terms  of  his  contract  agree  to  become  re- 
Fponsible.  Indeed,  the  question  seems  to  be  put  at  rest,  so  far 
as  this  court  is  concerned,  in  Willett  v.  Young,  82  Iowa,  292, 
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The  rules  herein  announced  are  not  in  conflict  with  any  of  the 
previous  decisions  of  this  court.  The  case  of  Winter  v.  Hite, 
3  Iowa,  142,  related  to  the  contract  of  an  executrix,  and  it  ia 
there  said  that  such  cases  should  not  be  confounded  with  those 
of  agency.  In  the  case  of  Andrews  v.  Tedford,  37  Iowa,  314, 
the  question  was  left  undecided.  Allen  v.  Pegram,  16  Iowa, 
163,  was  an  action  against  an  agent  who  assumed  to  act  for  a 
principal  that  had  no  existence;  and  so  was  Lewis  v.  Tilton,  64 
Iowa,  220,  52  Am.  Rep.  436.  These  cases  come  clearly  within 
the  general  rule  first  announced.  In  other  cases  cited  by  ap- 
pellant's counsel  the  agent  was  held  liable  because  of  the  form 
of  his  signature.  They  have  no  application  to  the  question  be- 
fore us.  We  do  not  think  that  Daggett,  the  agent,  is  personally 
liable  under  the  facts  disclosed,  and  the  judgment  is  affirmed. 


GUARANTY— CONSTRUCTION  OF  CONTRACT— EXTRINSIC 

EVIDENCE.— A  guaranty  Is  to  be  construed  according  to  what  I3 
fairly  presumed  to  have  been  the  understanding  of  the  parties: 
Hooper  v.  Hooper,  81  Md.  155,  48  Am.  St.  Rep.  496.  If  the  contract 
is  plain,  clear,  and  definite,  extrinsic  evidence  Is  not  admissible  to 
vary  its  terms  or  meaning:  Crane  Co.  v.  Specht,  39  Neb.  12.3,  42 
Am.  St.  Rep.  562.  and  note  thereto  showing  that  extrinsic  evidence 
as  to  the  meaning  of  a  contract  is  inadmissible  if  there  is  no  am- 
biguity on  its  face  respecting  its  meaning. 

AGENCY— CORPORATIONS— LIABILITY  OP  AGENT  ON 
CONTRACT  ULTRA  VIRES.— In  case  of  no  misrepresentation  upon 
any  matter  of  fact  officers  and  agents  of  a  corporation  cannot  be 
made  personally  answerable  because  a  contract  which  they  have 
sought  to  enter  into  on  behalf  of  the  corporation  is  ultra  vires;  and 
there  is  a  growing  inclination  to  consider  an  instrument  as  it  would 
manifestly  be  understood  by  the  average  business  man,  or,  in  other 
words,  as  it  was  most  probably  understood  by  the  party  receiving 
and  the  party  signing  it,  and  to  exonerate  the  latter  from  liability, 
when,  according  to  such  construction.  It  appears  to  the  court  that 
lio  did  not  intend,  and  was  not  understood,  to  bind  himself,  but  to 
act  for  the  corporation  of  which  he  was  the  authorized  agent:  See 
monographic  note  to  Greenberg  v.  Whitcomb  Lumber  Co.,  48  Am. 
St.  Rep.  015,  919,  on  the  personal  liability  of  officers  of  corporations 
to  third  persons. 

AGENCY-CORPORATIONS— OBLIGATION  OF  PRINCIPAL 
AND  NOT  OF  AGENT.— When  officers  of  a  corporation  execute  a 
contract  the  official  designation  after  their  names  shows  that  they 
were  not  acting  In  their  personal  capacity,  and  where  their  names 
are  also  preceded  by  the  name  of  the  corporation,  it  sufficiently  ap- 
pears that  the  obligation  is  executed  by  them  on  behalf  of  the  cor- 
poration, and  not  on  behalf  of  themselves:  See  notes  to  Greenberg 
V.  Whitcomb  Lumber  Co..  48  Am.  St.  Rep.  919,  and  Means  v. 
Swormstedt,  2  Am.  Rep.  333,  showing  when  the  use  of  the  pro- 
noun "we"  In  the  contract  Is  of  no  significance. 
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Byram  V,  Sovereign   Camp  of  the  Woodmen  op 
THE  World. 
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BENEFICIAL  ASSOCIATIONS-EXrULSION  OF  MEM- 
BERS—WHEN UNAUTHORIZED  AND  VOID— A  benefit  associa- 
tion having  by-laws  which  prescribe  a  method  for  expelling  ita 
members  must  be  governed  by  them.  Hence,  the  expulsion  of  a 
member  by  a  mere  vote  of  the  order,  upon  a  motion  made  for  that 
purpose,  is  void  when  the  by-laws  require  charges  in  writing  to  be 
preferred  and  notice  thereof  to  be  served  on  hiui,  as  well  as  notice 
of  the  time  and  place  of  trial. 

BENEFICIAL  ASSOCIATIONS  -  EXPULSION  —  WHEN 
VOID— JURISDICTIONAL  FACTS.— If  a  member  of  a  benefit  as- 
sociation is  entitled,  under  its  by-laws,  to  have  charges  in  writing 
preferred  and  notice  tliereof  served  on  him,  as  well  as  notice  of  the 
time  and  place  of  trial,  these  are  jurisdictional  facts  which  the  as- 
sociation cannot  disregard.  Hence,  an  expulsion  without  written 
charges,  without  notice  of  charges,  without  trial,  and  without  a 
finding  of  guilt,  but  upon  a  mere  motion  and  a  vote  of  the  order,  is 
without  autliority  and  void. 

BENEFICIAL  ASSOCIATIONS-EXPULSION— ACQUIES- 
CENCE—WHAT  IS  NOT.— When  a  benefit  association  wrongfully 
attempts  to  expel  a  member  thereof,  without  complying  with  its 
procedure  In  cases  of  expulsion,  the  presence  of  the  member  when 
a  motion  is  made  for  Ins  expulsion,  and  his  failure  to  object  to  the 
unauthorized  proceeding  or  to  the  jurisdiction  of  the  order  to  expel 
him,  cannot  be  construed  into  an  acquiescence  in  the  proceeding,  for 
it  is  void. 

BENEFICIAL  ASSOCIATIONS-EXPULSION-WHEN  IN- 
EFFECTUAL— RESORT  TO  COURTS.— If  a  local  camp  of  Wood- 
men of  the  World  attempts  in  an  unauthorized  manner  to  expel  a 
member  thereof,  to  whom  a  benefit  certificate  has  been  issued,  he 
must  exhaust  all  remedies  of  the  association  before  resorting  to  the 
courts,  but  the  exercise  of  liis  right  of  appeal  to  the  sovereign  com- 
mander and  tliat  officer's  approval  of  tlie  action  of  the  local  camp 
do  not  nialce  the  member's  expulsion  effectual. 

BENEFICIAL  ASSOCIATIONS— EXPULSION— EXHAUST- 
INO  REMEDIES— RESORT  TO  COURTS.— Wlien  a  local  camp  of 
Woodmen  of  tlie  World  attempts  in  an  unauthorized  manner  to 
expel  a  memlier  thereof,  to  whom  a  l)pii<>fit  certificate  has  been  is- 
sued, the  member  has  not  failed  to  exliaust  all  remedies  of  the  as- 
sociation before  resorting  to  the  courts  for  redress,  in  not  taking  an 
appeal  from  the  sovereign  commander  to  tlie  sovereign  camp, 
wliere  no  provision  is  made  for  such  ati  appeal. 

BENEFICIAL  ASSOCIATION.S— ACTION  ON  CERTIFI- 
CATE AFTER  ILLEGAL  EXPULSION— MAINTENANCE  OF.— 
An  action  may  be  maintained  by  a  beneficiary  named  in  a  certifi- 
cati>  of  a  benefit  association,  wliere  prrjceeilings  void  for  want  of 
jurisdiction  were  liad  in  the  nitMiiher's  lifetime  for  liis  expulsion, 
and  lie  was  not  therefore  expelled,  although  the  order  would  not 
recognize  the  member's  right  to  i)ay  assessments  or  his  connection 
with  the  association,  and  tiiere  was  no  reinstatement  by  mandamus 
or  otherwise. 

BEXEFICIAL  ASSOCIATIONS— ACTION  ON  CERTIFI- 
CATE AFTER  ILLEGAL  EXPULSION-DEFENSE.-It  is  no  de- 
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fense  to  an  action  brought  by  a  beneficiary  named  in  a  certificate  of 
a  benefit  association  tbat  tbe  member  failed  in  his  lifetime  to  pay 
an  installment  of  dues  where  the  order  had  proceeded  to  expel  him, 
but  in  an  unauthorized  way,  and  would  not  receive  his  dues,  thus 
causing  the  default  of  which  it  seeks  to  take  advantage. 

BENEFICIAL  ASSOCIATIONS-ACTION  ON  CERTIFI- 
CATE BY  FATHER  AS  BENEFICIARY.— A  father  designated  as 
the  beneficiary  in  a  certificate  of  a  benefit  association  is  author- 
ized to  sue  for  the  benefit,  although  the  member  was  a  minor  at  the 
time  of  his  death,  and  left  a  wife  and  child  surviving  him,  where 
the  by-laws  of  the  association  included  the  father  among  those 
whom  a  member  might  designate  as  his  beneficiaries. 

Action  on  a  benefit  certificate.  The  plaintiff  appealed  from 
a  judgment  for  the  defendant. 

George  Wambach,  for  the  appellant. 
Brome  &  Burnett,  for  the  appellee. 

■*«^  GRANGEE,  J.  1.  The  plaintiff  was  the  father  and  is  the 
beneficiary  named  in  the  certificate  in  suit  issued  by  the  defend- 
ant association  to  Elbert  W.  Byram  on  the  tenth  day  of  August, 
1894.  It  secures  to  the  beneficiary  the  sum  of  one  thousand 
dollars  at  the  death  of  Elbert  W.  Byram  on  specified  conditions. 
Elbert  W.  Byram,  by  due  course  of  procedure,  became  a  member 
of  Lone  Pine  Camp  No.  85,  at  Diagonal,  Iowa,  and  he  died 
about  September  4,  1896,  and  this  action  is  to  recover  the 
amount  of  the  certificate.  The  answer  pleads  expulsion,  non- 
payment of  dues,  and  other  matters  that  may  be  noticed  in  con- 
sidering different  questions.  The  facts  are  stipulated,  except 
that  as  to  some  proofs  exceptions  were  taken  to  their  admission. 
It  will  be  well  to  notice  some  facts  bearing  directly  upon  the 
question  of  the  certificate  being  avoided  because  of  the  expul- 
sion of  Elbert  \V.  Byram  from  the  association.  About  Febru- 
ary, 189G,  Byram  became  a  member  of  Lone  Pine  Camp  No. 
85,  and  was  for  a  time  thereafter  clerk  of  the  camp,  and  while 
such  clerk  he  used  five  dollars  and  fifty  cents  of  the  funds  in  his 
hands.  The  purpose  of  its  use  is  somewhat  in  dispute,  it  being 
his  claim  at  that  time  that  he  used  it  for  stamps,  stationery,  etc., 
for  the  camp,  for  which  he  expected  the  camp  to  allow  him. 
The  following  facts  appear  upon  the  stipulation:  "Verbal  notice 
was  given  to  said  Elbert  W.  Byram  by  Ira  G.  Morrison,  clerk  of 
Lone  Pine  Camp  No.  85,  three  days  prior  to  the  eighteenth  day 
of  July,  1890,  that  at  the  regular  meeting  of  said  camp  held  on 
July  18,  1896,  a  motion  would  be  made  and  entertained  to  expel 
him  from  the  order  on  '^^^  account  of  his  having  theretofore 
appropriated  the  funds  of  the  camp,  and  he  was  then  and  there 
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requested  by  said  Morrison  to  be  present  at  said  meeting  and 
ehow  cause,  if  any,  why  he  should  not  be  expelled.  That  no 
charge  of  any  kind  or  charges  were  tiled  or  preferred  against 
the  said  Elbert  W.  Byrani  in  writing,  and  that  proceedings  had 
upon  such  expulsion  were  had  in  the  manner  following,  to  wit: 
On  the  eighteenth  day  of  July,  189G,  a  regular  meeting  was  had 
of  said  camp,  and  the  said  Elbert  W.  Byram  being  present,  a 
motion  was  made  and  seconded  that  on  account  of  and  for  the 
reason  that  Elbert  W.  Byram  has  heretofore,  as  found  and  re- 
ported by  the  board  of  managers,  misappropriated  the  funds  of 
the  camp  to  his  own  use,  to  the  amount  of  five  dollars  and  fifty 
cents,  that  he  be  expelled  from  the  order.  That  while  said  mo- 
tion was  being  discussed,  and  after  the  same  had  been  made  in 
the  presence  and  hearing  of  said  Elbert  W.  Byram,  the  said  El- 
bert "W.  Byram  became  angry  and  left  the  meeting.  Thereupon 
said  motion  was  submitted  to  a  vote  of  the  members  remaining 
present  at  such  meeting,  and  was  carried  by  unanimous  vote  of 
all  members  present;  that  no  notice  w^as  given  the  members  of 
the  said  local  camp  of  the  contemplated  expulsion  of  the  said 
Elbert  W.  Byram,  and  that  not  all  the  members  were  present  at 
the  meeting  at  which  the  motion  was  made."  In  pursuance  of 
such  action  official  notice  was  at  once  given  Byram  of  his  expul- 
sion, and  that  thereafter  he  would  in  no  way  be  connected  with 
the  order.  From  such  action  Byram  appealed  to  the  sovereign 
commander,  who  sustained  the  action  of  the  camp.  Assess- 
ments and  dues  to  the  amount  of  two  dollars  and  fifteen  cents 
that  had  been  paid  by  plaintiff  w^ere  returned  to  him  July  23, 
1896,  because  of  such  expulsion.  A  very  important  question  is 
asked  as  to  the  legality  of  the  expulsion.  If  valid,  it  concludes 
a  right  of  recovery  by  plaintiff  by  the  terms  under  which  the 
cert  ill  cafe  issued.  It  is  not  an  open  question  that  the  member- 
ship of  Elbert  W.  Byram  in  the  association  created  contractual 
relations,  so  that  ^•^"*  the  rights  and  obligations  of  the  parties 
are  to  be  controlled  thereby.  By  the  terms  of  the  certificate, 
the  constitution,  fundamental  laws,  and  the  by-laws  of  tlie  as- 
sociation became  a  part  of  the  contract  of  membership,  and  one 
express  provision  is  that  expulsion  shall  forfeit  the  certificate. 
This  is  not  questioned.  Appellant's  position  is  that  the  laws  of 
the  association,  being  a  part  of  the  contract,  prescribe  the 
method  of  expulsion,  and  that  it  could  not  be  effective  on  a 
mere  motion,  as  was  done  in  this  case.  The  laws  are  in  the  rec- 
ord, and  they  make  express  provisions  for  procedure  in  cases  of 
complaints,  and  among  them  it  is  provided  that,  upon  informa- 
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tion  to  warrant  it,  charges  in  writing  shall  be  presented  to  the 
camp,  and  service  of  a  copy  thereof  be  made  on  the  accused, 
and  the  details  of  investigation  are  quite  definitely  prescribed. 
It  is  expressly  provided  that  after  investigation  a  vote  shall  be 
taken  upon  the  question,  "Have  the  charges  been  sustained?" 
and  a  two-thirds  vote  is  necessary  to  sustain  them.  If  sus- 
tained, then  the  camp  may  impose  the  penalty,  and  among  the 
penalties  prescribed  is  that  of  expulsion  by  a  two-thirds  vote. 
The  expulsion  in  this  case  was  without  any  reference  whatever 
to  such  a  procedure,  and  without  any  charges  or  findings  of 
guilt.  A  board  of  managers  had  reported  a  misappropriation 
of  funds  by  him,  nothing  further  appearing  in  regard  thereto, 
and  thereupon  he  is  expelled  on  motion.  Not  a  jurisdictional 
fact  appears  to  justify  the  action  of  the  camp,  or  the  sovereign 
commander  on  appeal.  That  the  preferment  of  charges  and  a 
notice  thereof,  and  of  the  time  and  place  of  trial,  are  jurisdic- 
tional facts,  no  one  should  even  doubt.  They  were  as  much  re- 
quired of  the  association  as  a  condition  on  which  it  had  author- 
ity to  act  in  the  matter  of  expulsion  as  was  Byram  required  to 
pay  *his  assessments  and  dues  in  order  to  be  in  good  standing  in 
the  association.  These  duties  as  to  both  arose  from  the  terms 
of  the  contract  of  membership.  Appellee  urges  that  the  pres- 
ence of  Byram  when  the  motion  was  adopted  for  his  expulsion, 
and  his  acquiescence  in  such  action  ^^'  by  receiving  back  the 
moneys  paid  by  him  on  account  and  dues  and  assessments  after 
a  certain  date;  his  not  having  objected  in  any  manner  to  the 
proceedings,  or  the  jurisdiction  of  the  camp  to  try  him,  except 
that  he  made  restitution  of  the  money  misappropriated,  and  his 
taking  an  appeal  to  the  sovereign  commander,  have  waived  all 
objection  to  the  procedure  and  he  stands  legally  expelled.  It 
is  true  that  Byram  received  a  verbal  notice  from  the  clerk  that 
a  motion  would  be  made  at  the  regular  meeting  of  the  camp  for 
his  expulsion  because  of  the  misappropriation  of  funds,  and  for 
him  to  be  present  and  show  cause  why  he  should  not  be  expelled. 
It  was  not  a  notice  that  he  was  under  charges  or  of  the  hearing:, 
but  in  so  far  as  the  notice  conveyed  any  idea,  it  was  that  tl^.cre 
had  been  such  proceedings  as  that  he  was  found  guilty,  and  the 
camp  would  act  on  the  question  of  his  expulsion,  and  he  mifrht 
show  cause  against  it.  In  People  v.  Musical  etc.  Union,  47  Hun, 
273,  where  the  by-laws  required  that  charges  should  be  pre- 
ferred, a  copy  of  which  should  be  served  on  the  member  charged, 
and  a  notice  was  given  but  no  charges  preferred,  it  was  held 
that,  in  the  absence  of  charges,  a  notice   to  appear  and    show 
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cause  why  he  should  not  be  expelled  gave  no  authority  to  expel 
him.  It  is  said  in  the  opinion:  "Membership  in  this  organiza- 
tion was  attended  with  valuable  rights  and  privileges,  and  the 
relator  could  not  be  deprived  of  them  without  a  reasonably  plain 
case  being  made  against  him,  and  specifications  stating  it,  pre- 
Tiously  served  upon  him,  allowing  evidence  to  be  taken  to  prove 
that  case."  In  Downing  v.  Society,  10  Daly,  262,  it  is  said:  "It 
has  been  decided  that,  though  a  member  attends  and  enters 
upon  his  defense,  he  does  not  waive  his  right  to  a  notice  of  the 
charges."  It  cites  ]\rarsh  v.  Huron  College,  27  Grant  U.  C.  605; 
Labouchere  v.  Earl  of  WharnclifTe,  13  Ch.  Div.  346;  Fisher  v. 
Keane,  11  Ch.  Div.  353.  In  Mulroy  v.  Supreme  Lodge,  28  Mo. 
App.  463,  the  court  makes  special  reference  to  the  contractual 
relations  of  the  parties,  and  deals  with  the  limitations  on  the 
society  because  ^^"  of  such  relations,  and  it  is  said:  "In  a  so- 
ciety such  as  this  the  members  to  whom  benefit  certificates  are 
issued  acquire  property  rights  in  the  society  of  a  very  important 
character;  and  in  dealing  with  these  rights  it  is  highly  essential 
that  the  courts  should  confine  themselves  strictly  to  the  terms 
of  the  contract  which  the  members  have  made  among  them- 
selves  We  hold   in  this  case,  as  we  have  held   in  other 

cases  of  this  kind,  that  the  rights  of  the  beneficiary  in  such  a 
certificate  are  strictly  a  matter  of  contract;  that  this  contract  is 
to  be  found  in  the  terms  of  the  certificate  itself,  in  the  statutes 
of  the  society,  and,  in  the  case  of  a  society  incorporated  under 
the  law  of  this  state,  in  the  statutes  of  this  state,  relating  to 
such  societies."  The  case  holds  an  expulsion  invalid  because 
not  conformable  to  the  contract  as  thus  defined,  the  ground  of 
expulsion  not  being  one  specified  in  the  contract,  and  it  is  said 
the  proceeding  was  without  jurisdiction  of  the  subject  matter. 
It  will  thus  be  seen  that  in  such  proceedings  by  a  society,  to 
make  its  judgment  valid,  it  must  conform  to  its  contract  in  the 
particulars  essential  to  jurisdiction  both  of  the  person  and  sub- 
ject matter,  in  the  absence  of  which  its  proceedings  are  void. 
It  would  be  difficult  to  imagine  a  clearer  departure  from  juris- 
dictional requirements  than  in  this  case,  the  proceeding  being 
Avithout  charges,  without  notice  of  charges,  without  trial,  and 
without  a  finding  of  guilt  in  the  way  the  association  had  obli- 
gated itself  to  do.  The  presence  of  Byram  when  the  motion 
was  made  to  expel  him  can  in  no  way  be  construed  into  an  ac- 
quiescence in  such  a  proceeding.  It  appears  that  while  the  mo- 
tion was  being  discussed  he  became  angry  and  left  the  meeting. 
The  cause  of  his  anger  is  not  shown,  and  we  have  no  occasion 
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for  assumption  in  regard  to  it.  It  is  sufficient  to  say  that  while, 
as  to  mere  matters  of  irregularity  in  a  proceeding  in  which  the 
association  was  acting  within  the  scope  of  its  authority,  the  pres- 
ence or  acquiescence  of  the  accused  might  excuse  or  waive  what 
might  otherwise  be  erroneous,  such  a  rule  never  obtains  in  a  pro- 
ceeding void  for  want  of  authority  to  act, 

*^''  2.  From  the  action  of  the  camp  expelling  him  Bjnram  ap- 
pealed to  the  sovereign  commander,  who  affirmed  the  action  of 
tlie  camp,  and  it  is  thought  the  taking  of  this  appeal  makes  ef- 
fectual his  expulsion.  "We  have  seen  no  authority  announcing 
such  a  rule,  but,  on  the  contrary,  there  is  a  line  of  authorities 
holding  that  where  the  right  of  appeal  exists,  it  must  be  ex- 
hausted before  there  can  be  a  resort  to  the  courts,  on  the  theory 
that  the  member  should  first  obtain  redress,  if  it  can  be  done, 
under  the  laws  of  the  association:  Karcher  v.  Supreme  Lodge, 
137  Mass.  368;  Lafond  v.  Deems,  81  IST.  Y.  508;  Harrington  v. 
Association,  70  Ga.  340.  Whether  or  not  such  a  rule  obtains 
in  a  case  where  the  association  acts  wholly  without  authority, 
so  that  its  proceeding  is  void,  we  need  not  determine,  for  an  ap- 
peal was  taken  in  this  case.  We  may  properly,  in  this  connec- 
tion, consider  the  claims  of  the  appellee  that  the  failure  to  ap- 
peal from  the  sovereign  commander  to  the  sovereign  camp 
avoids  plaintiff's  right  to  complain  of  the  action  of  the  associa- 
tion in  this  action.  We  find  no  provision  for  such  an  appeal. 
Appellee  refers  to  section  139  of  the  laws  of  the  association,  but 
it  makes  no  provision  for  an  appeal  to  the  sovereign  camp,  but 
does  provide  for  one  from  a  camp  to  the  sovereign  commander. 
It  is  true  that  the  section  provides  that  the  decision  of  the  sov- 
ereign commander  shall  be  final  unless  reversed  by  the  sovereign 
camp,  but  we  understand  that  the  sovereign  camp  acts  upon  the 
decisions  of  the  sovereign  commander  without  an  appeal;  or, 
perhaps,  in  better  terms,  we  understand  the  appeal  to  the  sover- 
eign commander  to  take  the  case  in  due  course  of  procedure  to 
the  sovereign  camp,  because  the  sovereign  commander  is  the 
chief  executive  officer  of  the  sovereign  camp,  presides  at  its  meet- 
ings, and  is  required  by  law  to  make  reports  of  his  transactions 
to  each  meeting  of  the  sovereign  camp.  It  is  in  this  way  that 
his  decisions  are  brought  before  the  sovereign  camp  for  review, 
and  not  by  a  direct  appeal.  It  is  urged  that  Byram,  on  his  ap- 
peal to  the  ^****  sovereign  commander,  did  not  present  the  ques- 
tion of  the  irregularity  of  the  proceedings,  but  merely  urged  his 
case  on  its  merits,  by  a  correspondence.  However  that  may  be, 
the  sovereign  commander  did  consider  the  question  of  the  regu- 
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larity  of  the  proceedings,  for  he  says:  "I  corresponded  with  the 
camp,  and  through  its  clerk,  Sovereign  Ira  Morrison,  was  fully 
advised  as  to  the  proceedings  in  the  case,  which  appear  to  he  reg- 
ular and  the  evidence  sufficient  to  justify  expulsion."  Xo  one 
in  this  court  contends,  nor  could  they  with  reason,  that  there 
was  even  a  semlilance  of  regularity  in  the  proceedings.  On  the 
contrary,  the  facts  conclusively  show  an  entire  absence  of  regu- 
larity and  an  absolute  disregard  of  law.  There  was  no  charge, 
no  notice  of  a  charge,  no  evidence,  and  no  findings  of  guilt;  all 
of  which  are  specifically  provided  for  in  the  prescril)ed  method 
of  procedure.  It  seems  certain  that  either  the  camp  falsely  pre- 
sented the  facts  to  the  sovereign  comm.ander,  or  he  has  falsified 
them  in  his  statement.  The  law  seems  to  contemplate  that  the 
review  by  the  sovereign  commander  of  a  case  on  appeal  shall,  or 
at  least  ma}',  he  on  a  written  abstract  of  the  record  of  the  camp 
from  which  the  appeal  is  taken,  which  the  sovereign  commander 
may  require  the  clerk  of  the  camp  to  send  him;  and  one  was  re- 
quired in  this  case.  There  does  not  seem  to  be  any  requirement 
that  the  accused  who  appeals  must  present  objections  to  the  rec- 
ord, or  waive  them,  and  especially  where  the  proceedings  are 
void  for  want  of  jurisdiction. 

3.  The  expulsion  was  July  18,  1896,  the  approval  thereof  by 
the  sovereign  comm.ander  was  August  27,  1890,  and  E.  W.  By- 
ram  died  Septem]>er  4,  1896.  Prior  to  the  expulsion  his  dues 
and  assessments  had  been  paid  for  IMay,  June,  and  July  of  that 
year,  to  the  amount  of  two  dollars  and  fifteen  cents,  which 
amount  was.  on  July  23d,  returned  to  ]^laintiff  because  of  the 
expulsion.  By  the  laws  of  the  association,  the  assessment  for 
August.  1896.  became  due  on  the  lOtb  of  tlio  month,  and  pay- 
ment thereof  was  required,  without  *•'**  notice,  of  all  members 
in  n-ood  standing,  and  a  failure  of  payment  operated  as  a  sus- 
pension so  as  to  avoid  the  certificate.  It  is  now  urged  that  the 
failure  to  pay  the  August  assessment  is  fatal  to  recovery.  The 
record  is  a  conclusive  showing  that  at  all  times  the  plaintiff  was 
willing  and  anxious  to  pay  all  dues  required  of  members  in  good 
standing,  and  was  urging  the  invalidity  of  the  expulsion  bofli 
to  the  local  cam]i  and  the  sovereign  commander;  and  the  show- 
ing is  just  as  conclusive  that  at  all  times  after  the  attem]ited 
expulsion,  the  local  camp  and  the  sovereign  commander  were 
treating  Byram  as  expelled,  and  would  in  no  way  recognize  his 
right  to  pay  assessments,  or  his  connection  with  the  association. 
All  dues  and  ass'^s:iiiients  have  been  tendered  in  tins  ca?e.  In 
now  urging  a  default  in  the  payment  of  the  August  assessment, 
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the  association  is  in  the  attitude  of  saying:  **We  regarded  you 
as  expelled,  with  no  right  to  pay  dues,  and  you  would,  but  could 
not,  pay  them,  for  we  would  not  receive  them;  and  yet,  for  not 
paying  them,  you  have  forfeited  your  membership."  "We  have 
yet  to  learn  that  the  law  ever  justified  such  a  claim  by  any 
person  or  association.  The  unlawful  and  void  proceedings  in 
an  attempt  to  expel  Byram  forced  the  situation  resulting  in  the 
nonpa}Tnent  of  the  assessment,  and  the  persistence  of  the  asso- 
ciation in  its  unlawful  course  caused  the  default  of  which  it 
now  seeks  to  take  advantage.  To  permit  it  would  be  to  stifle 
the  familiar  legal  maxim  that  no  one  should  be  permitted  to 
take  advantage  of  his  own  wrong. 

4.  It  is  thought  that,  in  view  of  the  expulsion,  plaintiff  can- 
not maintain  this  suit,  because  there  was  no  reinstatement,  by 
mandamus  or  otherwise,  of  E.  "W.  Byram  during  his  lifetime. 
The  mistake  is  as  to  the  facts.  He  was  not  expelled.  The  pro- 
ceeding was  void,  and  Byram  was  at  all  times  a  member  in  good 
Btanding:  See  authorities  above  cited. 

5.  E.  W.  Byram  was  a  minor  at  the  time  of  his  death — that 
is,  under  twenty-one  years  of  age — but  had  married,  and  ^^'^^^ 
left  at  his  death  a  wife  then  pregnant,  and  a  child  w^as  there- 
after born.  It  is  now  urged  that,  as  he  was  a  minor,  and  a  wife 
and  child  survived  him,  the  designation  of  his  father  as  a 
beneficiary  is  void,  on  the  theory  that  the  designation  is  of  a 
testamentary  character.  The  laws  of  the  association  provide 
who  may  be  beneficiaries  of  its  members,  and  within  the  limita- 
tion of  the  provision  the  member  may  make  the  designation.  A 
father  is  included  among  those  who  may  be  designated.  Our 
law  then,  as  well  as  now,  provided  who  could  become  members 
of  such  an  association  in  respect  to  age,  and  only  persons  under 
the  age  of  fifteen  and  over  the  age  of  sixty-five  years  are  ex- 
cluded; and  the  same  law  provides  who  may  be  beneficiaries  of 
jnembers  therein,  and  a  father  is  included:  Code,  sec.  1824, 
There  is  nothing  to  indicate  that,  as  to  members,  all  have  not 
the  same  authority  as  to  designation  of  beneficiaries.  It  seems 
to  be  the  purpose  of  the  law  to  invest  persons  fifteen  years  of 
age  with  contractual  authority  for  the  purposes  of  such  mem- 
bership, and  to  devest  persons  over  sixty-five  years  of  such  au- 
thority. In  view  of  these  provisions  of  the  law  we  regard  the 
plaintiff  as  the  proper  party  in  interest,  and  authorized  to 
maintain  the  suit.  There  should  be  a  judgment  for  plaintiff 
and  the  cause  is  remanded  therefor. 

Eeversed. 
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BENEFICIAL  ASSOCIATlONS-EXrULSION  OF  MEMBER 
IS  VOID,  ^yIIl•:^^— One  expellod  from  a  mutual  benefit  society  may 
recover  upon  a  certificate  of  Insurance  issued  to  him  by  the  asso- 
ciation wliere  lie  lias  not  been  convicted  in  accordance  with  the 
rules  of  the  society,  nor  under  general  principles  of  law,  as  his 
membersliip  still  continues.  So,  tlie  suspension  or  expulsion  of  a 
member  of  a  benefit  association,  witliout  a  hearing  or  trial,  is  void 
and  no  bar  to  a  suit  by  tlie  beneficiary  to  recover  the  insurance 
money:  Supreme  Lodire  K.  of  P.  v.  Esldiolme,  50  N.  J.  L.  255,  59 
Am.  St.  Kep.  GU9;  note  to  "Weiss  v.  Musical  etc.  Union,  GO  Am.  St. 
Rep.  S27. 

BENEFICIAL  ASSOCIATIONS— EXPULSION  OF  MEMBER- 
DUTY  AS  TO  EXHAUSTING  REMEDIES  OF  ORr>ER.— The 
duty  of  an  expelled  member  of  a  mutual  benefit  society  to  (exhaust, 
by  appeal  or  otherwise,  all  the  remedies  witliin  the  organization 
arises  only  where  the  association  is  acting  strictly  Avithin  tlie  scope 
of  its  powers:  Supreme  Lodge  K.  of  P.  v.  Esl^holme,  50  N.  J.  L. 
2.55,  50  Am.  St.  Rep.  GOO. 

P.ENEFICIAL  ASSOCIATIONS.-TIIE  BENEFICIARY  DESIG- 
NATED in  a  benefit  certificate  must  be  one  of  the  class  named 
where  the  statute,  charter,  or  by-laws  have  provided  who  shall  be 
the  beneficiaries:  Notes  to  Carson  v.  Yicksburg  Bank,  Go  Am.  St. 
Rep.  (501;  Lake  v.  Minnesota  etc.  Assn..  52  Am.  St.  Rep.  571;  and  the 
Ijerson  named  is  entitled  to  the  amount  due  at  the  death  of  the 
member,  to  the  exclusion  of  his  children:  Independent  Order  etc.  of 
Jacob  V.  Allen.  7G  Miss.  320,  71  Am.  St.  Rep.  532.  Compare  the 
monograpiiic  note  to  Lake  v.  Minnesota  etc.  Assn..  52  Am.  St.  Rep. 
543-57S,  on  features  of  the  law  specially  applicable  to  mutual  or 
membership  life  or  accident  insurance. 
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[lOS  Iowa,  5-10.] 

HUSBAND    AND    WIFE.— THE     LEGAL  FICTION   of   the 

oneness  of  husband  and  wife  has  not  been  entirely  effaced  by  the 
statutes  of  Iowa. 

HUSBAND  AND  WIFE— DISABILITIES  OF— HOW  FAR 
REMOYED. — All  disabilities  whicli  the  common  law  imposes  upon 
liusband  and  wife  by  reason  of  the  marriage  status  still  exist  in 
Iowa,  except  in  so  far  as  they  have  been  modified  or  changed  by, 
express  statutory  enactment. 

HUSBAND  AND  WIFE— SHE  CANNOT  SUE  HIM  ON  HIS 
PERSONAL  CONTRACT.— Under  the  statutes  of  Iowa,  a  wife  has 
no  right  of  action  against  her  husband,  except  for  the  preservation 
or  protection  of  her  separate  property.  She  cannot  sue  him  on  hia 
personal  contract,  such  as  a  note  made  by  him  to  her  during  cover- 
ture. 

HUSBAND  AND  WIFE— ACTIONS  BY  HER  AGAINST 
Iinr— CONSTRUCTION  OF  STATUTES.— Statutes  which  author- 
ize a  wife  to  maintain  an  action  to  recover  property  belonging  to 
her.  the  possession  or  control  of  Avhich  has  been  obtained  by  her 
husband,  or  which  permit  her  to  prosecute  all  actions  "for  the  pres- 
ervation and  protection  of  her  rights  and  property,"  or  which  au- 
thorize her.  in  general  terms,  to  enforce  contracts  made  by  her  as 

Am.  St.  Rep.,  Vou  LXW.— 18 
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If  unmarried,  do  not  authorize  ber  to  sue  her  husband  on  his  per- 
sonal contract  made  with  her. 

HUSBAND  AND  WIFE— WANT  OP  REMEDY  PRE- 
CLUDES HER  FROM  SUING  HIM  ON  HIS  PERSONAL  CON- 
TRACT.—A  wife  who  has  no  remedy  against  her  husband,  except 
for  tlie  Infraction  of  some  of  lier  property  rights,  cannot  sue  him  on 
his  personal  contract  made  with  lier. 

HUSBAND  AND  WIFE— CONTRACTS  BETWEEN— VA- 
LIDITY OF. — A  statute  providing  tliat  "contracts  may  be  made  by  a 
wife  and  liabilities  incurred,  and  the  same  enforced  by  or  against 
her  to  the  same  extent  and  in  tlie  same  manner  as  if  slie  were  un- 
married," has  reference  to  contracts  with  persons  other  than  her 
husband.  His  disal)ilities  must  also  be  removed  before  a  contract 
between  him  and  her  would  be  valid. 

HUSBAND  AND  WIFE-HER  RIGHT  TO  CONTRACT 
WITH  HIM— LIMITATION  UPON.— Married  women  can  contract 
with  their  husbands  only  in  matters  relating  to  their  separate  estates. 

HUSBAND  AND  WIFE— HER  RIGHT  TO  CONTRACT 
WITH  HIM— CONSTRUCTION  OF  STATUTE.— Statutes  relating 
to  the  separate  property  of  a  married  woman  and  her  right  to 
her  real  and  personal  property  do  not  give  her  a  right  to  personally 
contract  with  her  liusband. 

HUSBAND  AND  WIFE— ACTION  BY  HER  ON  HIS  CON- 
TRACT—WHAT SHE  MUST  PLEAD  AND  PROVE.— In  an  action 
by  a  wife  against  her  husband  upon  a  contract  made  between  them, 
she  must  plead  and  prove  that  tlie  contract  was  with  reference  to 
her  separate  estate,  for  no  particular  consideration  will  be  pre- 
sumed, although  the  conti-act  is  in  writing. 

Action  to  recover  interest  alleged  to  be  due  upon  an  instru- 
ment in  writing.  A  demurrer  to  the  petition  was  overruled. 
The  defendant  refused  to  plead  further  and  Judgment  was  ren- 
dered for  the  plaintiff.     The  defendant  appealed. 

J.  'M.  Wormley  and  I.  S.  Struble,  for  the  appellant. 

Ira  T.  Martin,  for  the  appellee. 

**-*^  DEEMER,  J.     A  copy  of    the  instrument  upon  which 
this  action  was  brought  is  as  follows: 
"1,000.00.  Kingsley,  lo..  May  20,  1893. 

"1  promise  to  pay  Luella  Heacock  (my  wife)  one  thousand 
dollars,  value  received,  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum,  paj^able  annually.  This  note  becomes  due 
at  my  death,  and  to  be  paid  her  out  of  the  estate,  aside  from 
her  lawful  dowry.  In  case  of  her  death  before  mine,  this  note 
becomes  void.  Should  any  of  the  interest  not  be  paid  wlien 
due,  it  shall  bear  interest  at  the  rate  of  6  per  cent  per  annum. 
It  is  also  stipulated  that  should  the  collection  of  this  note  be 
enforced  by  law,  a  reasonable  amount  shall  be  allowed  as  attor- 
neys' fees,  and  taxed  with  the  costs  in  the  cau^e. 

(Signed)     ''J.  J.  HEACOCK." 
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The  plaintiff  admits  the  payment  on  the  instrument  of  twen- 
ty-five dollars  as  interest,  and  seeks  to  recover  one  hundred  and 
sixty-seven  dollars  and  ninety-two  cents  as  interest  due  Decem- 
ber 8,  1896,  and  unpaid,  and  interest  on  that  sum. 

The  first  ground  of  the  demurrer  is  that  the  petition  does 
not  show  that  the  plaintiff  can  maintain  this  action,  for  that 
she  is  the  wife  of  the  defendant,  and  it  is  not  shown  that  the 
instrument  sued  on  was  given  for  money  loaned  by  the  plaintiff 
to  the  defendant  or  for  property  of  the  plaintiff,  the  possession 
or  control  of  which  had  been  obtained  by  the  defendant.  "WHiile 
the  legislature  of  this  state  has  made  many  and  very  radical 
changes  in  the  common  law  relating  to  husband  and  wife,  yet 
it  is  a  serious  mistake  to  assume  that  the  legal  imity  or  oneness 
of  husband  and  wife  has  been  entirely  obliterated  l)y  our  stat- 
utes. Indeed,  there  is  no  state  that  has  gone  to  such  an  extent: 
iMcKce  V.  IJe5'nolds,  ^*^^  26  Iowa,  582;  Jones  v.  Crosthwaite,  17 
Iowa,  393.  A  wife  cannot,  in  the  absence  of  express  agree- 
ment, recover  money  of  hers  spent  by  her  husband  for  the  use 
of  the  family  or  to  promote  his  business:  Patterson  v.  Hill,  61 
Iowa,  537;  Hanson  v.  IManley,  72  Iowa,  51;  Courtright  v.  Court- 
right,  53  Iowa,  57.  The  husband  owes  his  wife  nothing  for 
services  performed  by  her:  Grant  v.  Grr^en.  41  Iowa,  88;  A^an 
Doran  v.  ]Mardcn,  48  Iowa,  188.  The  wife's  time,  outside  of  her 
separate  l)Upincsp,  belongs  to  her  husband:  ]\Iil]er  v.  Dickinson 
County,  68  lovra,  102;  Lyle  v.  Gray,  47  Iowa,  154;  Fleming  v. 
Shenandoah,  67  Iowa.  508,  56  Am.  Eep.  354.  The  husband's 
creditors  may  take  all  that  his  wife  accumulates  outside  her 
separate  business:  Ilamill  v.  Henry,  69  Iowa,  752.  Husband 
and  wife  cannot  contract  with  each  other  to  secure  the  per- 
formance of  their  marital  rights  and  duties:  Miller  v.  Aliller, 
78  Iowa,  177,  16  Am.  St.  Rep.  432.  The  law  presumes  that  the 
inlliience  of  the  husliand  over  his  wife  is  sucli  tliat  she  is  not 
held  criminally  lial)le  for  acts  cloiio  by  her  in  iiis  presence: 
State  V.  Kelly,  74  Iowa,  5S9.  And  tlie  husband  is  under  obli- 
gations to  sup])ort  his  wife,  and  is  entitled  to  her  earnings: 
Tliill  V.  Poblman,  76  Iowa,  638;  Tibl)ett3  v.  Wadden.  94  Iowa, 
173;  Eafferty  v.  Buckman,  46  Iowa,  201;  Porter  v.  Briggs,  38 
Iowa,  166,  IS  x\m.  Pep.  27.  In  the  case  of  Peters  v.  Peters,  42 
Iowa,  182,  it  is  exjiressly  held  that  neither  the  husband  nor  the 
wife  can  sue  the  other  for  a  tort  committed  during  coverture. 
This  same  conclusion  has  been  reached  by  other  courts  in  con- 
struing similar  statutes:  Libby  v.  Berry,  71-  'Me.  286,  43  Am. 
Rep.  589;  Barton  v.  Barton,  32  Md.  214;  Freethy  v.  Freethy, 
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42  Barb.  641;  Scliultz  v.  Schultz,  89  N.  Y.  644.  These  cases 
teach  the  following  doctrines:  1.  That  the  legal  fiction  of  the 
oneness  of  husband  and  wife  has  not  been  entirely  effaced;  and 
2.  That  all  disabilities  which  the  common  law  imposes  upon 
husband  and  wife  by  reason  of  the  marriage  status  still  exist, 
except  in  so  far  as  they  have  been  modified  or  changed  by  ex- 
press statutory  enactment.  As  sustaining  these  conclusions, 
see,  also,  Eobertson  v.  Bruner,  24  Miss.  242;  May  v.  May,  9  Xeb. 
16,  31  Am.  Eep.  399;  ^»  Diver  v.  Diver,  56  Pa.  St.  109;  Dei- 
ties V.  Xunan,  92  N.  Y.  159,  44  Am.  Rep.  361.  Xow,  at  com- 
mon law  neither  the  husband  nor  wife  could  sue  the  other  at 
law  nor  could  they  enter  into  contracts  with  each  other.  Pub- 
lic policy,  originating  in  the  delicate  relation  existing  between 
husband  and  wife,  forbade  the  wife  from  maintaining  an  action 
at  law  against  her  husband:  Barton  v.  Barton,  32  Md.  214; 
Russ  V.  George,  45  N.  H.  467;  Powers  v.  Lester,  23  N.  Y.  527. 
Contracts  between  them  were  void  because  of  defect  of  parties, 
and  both  husband  and  wife  labored  under  the  disability:  Ault- 
man  v.  Obermeyer,  6  Neb.  260;  White  v.  Wager,  25  N.  Y.  328. 

Have  these  disabilities  been  removed  by  our  statutes,  and,  if 
60,  to  what  extent?  And  first  as  to  the  right  to  sue:  The  only 
sections  giving  the  wife  a  right  of  action  against  her  husband 
are  sections  2204  and  2211  of  the  code  of  1873,  which  read  as 
follows: 

"Sec.  2204.  Should  either  the  husband  or  wife  obtain  pos- 
session or  control  of  property  belonging  to  the  other,  either 
before  or  after  marriage,  the  owner  of  the  property  may  main- 
tain an  action  therefor,  or  for  any  right  growing  out  of  the 
same,  in  the  same  manner  and  extent  as  if  they  were  unmar- 
ried." 

"Sec.  2211.  A  wife  may  receive  the  wages  of  her  personal 
labor  and  maintain  an  action  therefor  in  her  own  name,  and 
hold  the  same  in  her  own  right;  and  she  may  prosecute  and  de- 
fend all  actions  at  law  or  in  equity  for  the  preservation  and 
protection  of  her  rights  and  property,  as  if  unmarried." 

In  construing  these  sections,  Judge  Day,  speaking  for  the 
court  in  Peters  v.  Peters,  42  Iowa,  182,  said:  "W^hilst  it  must  be 
admitted  that  very  radical  changes  have  been  made  in  the  re- 
lation of  husband  and  wife,  still  it  seems  to  us  that  these 
changes  do  not  yet  reach  the  extent  of  allowing  either  husband 
or  wife  to  sue  the  other  for  personal  injury  committed  during 

coverture It  is  evident  that  section  2211  refers  to  and 

authorizes  actions  against  parties  other  than  the  husband;  for. 
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if  this  section  allows  an  action  generally  against  '^■*^  the  hus- 
band, it  covers  and  embraces  more  than  is  included  in  section 
2204,  and  that  section  is  rendered  useless  and  meaningless. 
Whatever  right  of  action  exists  against  tlie  husband  must  there- 
fore be  found  in  section  2204.  This  section  is  limited  to  actions 
for  property,  or  rights  growing  out  of  the  same."  The  holding 
in  that  case  has  never  l)een  questioned,  and  it  seems  to  us  it 
firmly  establishes  the  doctrine  that  tlie  wife  has  no  right  of  ac- 
tion against  her  husband,  unless  it  be  for  the  preservation  or 
protection  of  her  separate  property:  See,  as  further  sustaining 
these  conclusions.  Chestnut  v.  Chestnut,  77  111.  34G;  Jenne  v. 
Marble,  37  Mich.  319;  Pittman  v.  Pittman,  4  Or.  29S.  If  she 
has  no  right  to  sue — no  remedy — she  has  no  right:  Broom's 
Legal  Maxims,  8th  cd.,  191,  and  cases  cited;  Ahby  v.  White, 
2  Ld.  Eaym.  953;  Howe  v.  Wildes,  34  Me.  56G;  People  v.  Dike- 
man,  7  How.  Pr.  130.  As  she  has  no  remedy  against  her  hus- 
band, unless  it  be  for  the  infraction  of  some  of  her  property 
rights,  she  cannot  sue  him  on  his  personal  contract. 

This  ought  to  end  the  case,  but  as  reliance  is  placed  upon 
section  2213  of  the  code  of  1873,  it  is  perhaps  well  to  consider 
that  section.  It  reads  as  follows:  "Contracts  may  be  made  by 
a  wife  and  liabilities  incurred,  and  the  same  enforced  by  or 
against  her  to  the  saine  extent  and  in  the  manner  as  if  she  were 
unmarried."  It  is  said  that  this  section  authorizes  any  kind  of 
contracts  between  husband  and  wife.  We  do  not  think  so. 
Eoth  husband  and  wife  were  under  such  legal  disabilities  at 
common  law  as  that  they  could  not  contract  with  each  other. 
To  remove  the  disability  of  one  will  not  validate  the  contract, 
for  one  of  the  contracting  parties  has  no  assenting  mind;  find 
it  would  be  strange  doctrine  to  announce  that,  ])ecause  the  dis- 
abiliiy  Avas  removed  from  one  of  the  contracting  parties,  the 
conirart  is  giiod.  although  the  other  is  without  a  concurrin;:^ 
mind.  The  statute  undou1)ted]y  has  reference  to  contracts  with 
]ier>ons  other  than  her  husband;  for,  as  said  by  Denio,  J.,  in  the 
case  of  White  v.  Wager,  25  X.  Y.'32S:  "Xo  doubt,  there  ^'^^' 
was  an  intention  to  confer  upon  the  wife  the  legal  ca]xicity  of 
n  fcn.ic  sole,  in  rof]iect  to  conveyances  of  her  propert}',  but  tliis 
(loos  not  prove  that  she  c;in  convey  to  her  husband,  for  no  such 
qiio-tidn  could  possiljly  arise  in  respect  to  a  feme  sole;  there 
being  no  ])erson  to  whom,  in  res]>oct  to  conveyance  made  Ijy 
her.  tlio  rule  of  the  common  law  could  a])ply.  I'ut  assimilating 
i]\o  ease  of  a  wife  to  that  of  an  unmarried  woman,  the  leiris- 
lature  merely  meant  to  say  that  she  should  have  the  same  power 
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as  though  she  were  not  under  the  disability  of  coverture.     Tak- 
ing away  that  disability,  she  would  have  power  to  make  all  such 
conveyances  as  were  not  forbidden  by  special  provision  of  law; 
but  such  general  statutes  are  never  understood  to  overreach 
particular  prohibitions,  founded  on  special  reasons  of  policy  or 
convenience.     Corporations    cannot,  in   general,  take    title    to 
lands  by  will.     The  removing  of  the  disability  of  femes  covert 
would  not  allow  them  to  make  a  devise  to  a  cororation  not  au- 
thorized to  take.     It  is  not  the  disability  of    the  wife  alone 
which  would,  by  the  common  law,  render  void  her  conveyance 
to  her  husband.     The  husband  is  as  much  disabled  to  take  un- 
der such  a  conveyance  as    she  was    to  convey.     Therefore,  to 
render  the  conveyance  valid,  the  husband's  disability,  as  well 
as  that  of  his  wife,  must  be  removed;  but,  as  has  been  remarked, 
there  is  no  language  in  these  acts  and  nothing  in  their  apparent 
intention  which  looks  to  the  removal  of  any  disabilities  under 
which  he  labored."     That  case  was  cited  with  approval  by  this 
court  in  McKee  v.  Eeynolds,  26  Iowa,  582,  and  Jones  v.  Crosth- 
waite,  17  Iowa,  393,  and  we  think  the  reasoning  is  unanswer- 
able:   See,  as  sustaining  the  same  doctrine,  Aultman  v.  Ober- 
meyer,  6  Neb.  260;  Lord  v.  Parker,  3  Allen,  127;  Savage  v. 
O'Neil,  42  Barb.  374;  Hoker  v.  Boggs,  63  111.  161;  Knowles  v. 
Hull,  99  Mass.  562;  Real  Estate  Inv.  Co.  v.  Roop,  132  Pa.  St. 
496;  Roby  v.  Phelon,  118  Mass.  542.    There  are  cases  holding  to 
the  contrary,  but  they  all  seem  to  be  ba?ed  on  an  assumed  legis- 
lative intent.     If  it  were  the  intent  of  the  legislature  of  this 
state  ^**^  to  permit  married  women  to  contract  with  and  sue 
their  husbands,   such  intent  could  be  clearly  expressed  in  a 
very  few  lines.     That  such  course  was  not  pursued  is  the  best 
evidence  that  this  was  not  the  intent  of  the  general  assembly, 
iloreover,  we  can  only  arrive  at  the  legislative  intent  by  con- 
struing the  language  used  in  the  light  of  previous  decisions  and 
of  the  well-settled  rules  of  construction.     Applying  these  rules 
and  decisions,  we  think  it  is  clear  that  married  women  can  only 
contract  with  and  sue  their  husbands  in  matters  relating  to  her 
separate  estate.     Consideration  of  all  the  statutes  heretofore  set 
out  inevitably  leads  us  to  the  conclusion  that  this  was  the  in- 
tent of  the  legislature.     The  code  of  1897  contains  the  identical 
sections  to  which  we  have  referred,  without  change.     They  were 
passed  with  the  case  of  Peters  v.  Peters,  42  Iowa,  182,  in  mind, 
and  it  is  evident  that  the  legislature  considered  that  case  a 
correct  exposition  of  the  statutes  as  they  had  theretofore  existed, 
and  re-enacted  the  statutes  with  that  in  view. 
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"We  have  not  referred  to  the  statutes  relating  to  a  married 
woman's  separate  property  and  her  right  to  her  real  and  per- 
sonal property,  for  it  is  uniformly  held  that  such  statutes  do 
not  give  the  right  to  a  married  woman  to  personally  contract 
with  her  husband:  Jenne  v.  Marble,  37  Mich.  :jl9;  Albion  v. 
Lord,  39  N.  H.  196;  Ballin  v.  Dallaye,  37  N.  Y.  35;  Norris  v. 
Lantz,  18  Md.  260;  O'Daily  v.  Morris,  31  Ind.  Ill;  Pond  v. 
Carpenter,  12  Minn.  430;  Ames  v.  Foster,  42  N.  II.  381.  There 
is  no  conflict  in  the  authorities  on  this  proposition.  Hence, 
consideration  of  the  statutes  relating  to  these  matters  would  be 
useless. 

As  the  contract  in  suit  is  invalid  and  cannot  be  enforced  un- 
less it  relates  to  the  wife's  separate  estate,  the  burden  is  on 
plaintiff  to  both  plead  and  prove  that  fact.  The  cases  all  hold 
that  the  common-law  rules,  although  for  the  greater  part  done 
away  with  by  equity  and  by  statute,  still  so  far  exist  that  any, 
capacity  of  married  women  to  contract  is  regarded  as  excep- 
tional, and  the  grounds  therefor  ^*''  must  be  both  alleged  and 
proved  by  one  seeking  to  recover:  Hinkson  v.  Williams,  41  N".  J. 
L.  35;  Stillwell  v.  Adams,  29  Ark.  346;  Way  v.  Peck,  47  Conn. 
23;  Tracy  v.  Keith,  11  Allen,  214;  West  v.  Laraway,  28  ^lich. 
464;  Pollen  v.  James,  45  Miss.  129;  Nash  v.  Mitchell,  71  N.  Y. 
199,  27  Am.  Pep.  38.  In  the  case  of  Podemeyer  v.  Rodman,  5 
Iowa,  426,  we  held  in  effect  that,  prima  facie,  a  married  woman 
is  still  unable  to  contract,  to  sue  or  be  sued,  and  that  when 
she  seeks  to  recover  she  must  plead  the  exception  which  allows 
her  to  recover.  But  it  is  said  that  the  law  presumes  a  consid- 
eration for  the  note,  and  that  this  presumption  is  sufficient. 
It  is  true  tliat  all  contracts  in  writing,  signed  by  the  party  to 
be  bound,  import  a  consideration:  Code  1873,  sec.  2113.  Put 
tliis  statute  was  enacted  for  the  purpose  of  giving  to  instruments 
in  writing  the  same  effect  as  instruments  under  seal  had  at 
common  law,  and  not  to  supply  proof  that  the  contract  was 
based  upon  a  particular  consideration.  In  effect,  it  simply  dis- 
penses with  proof  that  a  written  instrument  was  based  on  a 
consideration:  1  Parsons  on  Contracts,  8th  ed.,  441,  note  u; 
2  Smith's  Loading  Cases,  456.  If  there  could  be  no  other  con- 
sideration for  the  instrument  in  suit  than  the  wife's  separate 
})roj)erty,  then  this  presumption  might  avail  her.  But  it  is  evi- 
dent there  may  have  been  other  considerations  wliich  were  per- 
fectly valid,  and  which  would  have  supported  the  note  bad  it 
been  in  the  hands  of  a  third  person.  As  no  particular  consid- 
eration is  presumed,  the  burden  is  upon  the  wife  to  show  that 
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the  contract  was  with  reference  to  her  separate  estate.  This 
is,  in  effect,  the  holding  in  the  case  of  Logan  v.  Hall,  19  Iowa, 
491.  In  that  case  plaintiff  proved  that  the  note  was  given  for 
her  separate  estate.  We  are  firmly  of  the  opinion  that  the  peti- 
tion does  not  state  a  oause  of  action,  and  that  the  judgment 
should  be  reversed. 

ROBINSON,  C.  J.,  DISSENTED,  and  In  the  course  of  his  opin- 
ion said:  "The  statutes  of  this  state  authorize  contracts  between 
husband  and  wife  in  regard  to  most  subjects  concerning  which 
persons  not  standing  in  that  relation  have  occasion  to  contract. 
Among  such  contracts  are  those  which  relate  to  conveyances  and 
transfers  of  property,  and  the  many  rights  which  may  be  incident 
to  the  exercise  of  such  powers:  Code,  sec.  3157.  Husband  and 
wife  may  contract  for  the  loan  of  money  by  one  to  the  other: 
Jyogan  V.  Hall,  19  Iowa,  491;  .Jones  v.  Jones,  19  Iowa,  236;  Wright 
V.  Wright.  16  Iowa,  496;  Blake  v.  Blake,  7  Iowa,  46;  In  re  Alex- 
ander, 37  Iowa,  454;  Doyle  v.  McGulre,  38  Iowa,  410;  Gilbert  v. 
Glenny,  75  Iowa,  513;  Payne  v.  Wilson,  76  Iowa,  377.  And  the 
wife  is  liable  on  the  promissory  note  of  her  husband,  signed  by 
her,  although  she  signed  it  and  the  mortgage  which  secured  it 
merely  to  release  her  right  of  dower  in  the  mortgaged  premises: 
Wood  v.  Dunham,  105  Iowa,  701.  In  Carse  v.  Reticker,  95  Iowa, 
25,  58  Am.  St.  Rep.  421,  this  court  sustained  a  contract  by  which 
a  husband  agreed  to  let  his  wife  have  all  the  profits  which  should 
accrue  from  boarding  prisoners  in  his  charge  as  sheriff:  See  Hoag 
T.  Martin,  80  Iowa,  714;  Nuding  v.  Urich,  169  Pa.  St.  289.  A  hus- 
band or  wife  may  constitute  the  other  an  agent  to  control  and  dis- 
pose of  property  for  their  mutual  benefit:  Code  1873,  sec.  2210; 
.Tolmson  v.  Grimminger,  83  Iowa,  10;  Taylor  v.  Wands,  55  N.  J. 
Eq.  491,  62  Am.  St.  Rep.  818;  Third  Nat.  Bank  v.  Guenther,  123 
N.  Y.  5GS,  20  Am.  St.  Rep.  780.  And  it  has  been  held  in  several 
states,  although  disputed  in  others,  that  husband  and  wife  may 
carry  on  business  together  as  partners:  Louisville  etc.  R.  R.  Co.  v. 
Alexander  (Ky.),  27  S.  W.  Rep.  981;  Belser  v.  Tuscumbla  Banking 
Co.,  105  Ala.  514;  Lane  v.  Bishop,  65  Vt.  577;  Burney  v.  Savannah 
Grocery  Co.,  98  Ga.  711,  58  Am.  St.  Rep.  .342.  It  was  said  in  Han- 
eon  V.  Manley,  72  Iowa,  48,  tliat  married  women,  under  the  stat- 
utes of  this  state,  'can  hold  and  manage  and  control  personal 
property  to  the  same  extent  as  though  single.  They  can  contract 
witli  reference  to  it,  even  with  their  husbands,  and  maintain  ac- 
tions in  tlieir  own  names  for  the  enforcement  of  their  contracts 
with  reference  thereto.'  The  wife  may  liave  an  occupation  in- 
dependent of  lier  husband,  and  recover  for  injuries  wliich  impair 
her  power  to  follow  tliat  occupation:  Fleming  v.  Slieuandoah.  67 
Iowa.  505,  56  Am.  Rep.  354.  It  would  he  difficult,  if  not  impossible, 
to  enumerate  all  cases  in  which  tlie  husband  and  wife  liave  the 
power  to  contract  with  each  otlier.     But,  in  my  opinion,  the  code 
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of  1873  gave  to  husband  and  wife  power  to  make  such  contracts 
in  so  many  cases,  involving  so  many  different  subjects,  that,  as  a 
general  rule,  the  power  exists,  and  the  cases  In  which  it  Is  lacking 
are  exceptional.  If  that  be  true,  it  was  not  necessary  for  the 
petition  to  show  that  the  note  in  suit  was  given  for  a  purpose  au- 
thorized by  law,  but  if  it  was  not  given  for  such  a  purpose,  the  fact 
could  have  been  pleaded  and  shown  as  a  defense.  Since  husband 
and  wife  are  competent  to  contract  with  each  other,  in  my  opin- 
ion it  should  be  presumed  in  the  first  instance  tliat  their  contracts 
are  valid.  Certainly,  if  it  be  true,  as  stated  in  Stenger  etc.  Assn. 
V.  Stenger,  54  Neb.  427,  that  the  husband,  with  possibly  a  few  ex- 
ceptions, is  the  dominant  person,  tliere  sliould  not  be  a  presumption 
In  his  favor  that  his  contract  with  his  wife  Is  void:  See  Tillaux  v. 
Tillaux,  115  Cal.  6G3.  It  is  the  rule  in  Nebraska  that  'when  a 
married  woman  sets  up  her  coverture  to  avoid  liability  on  her  con- 
tracts,  she   must   in   her   answer   negative  all   causes   from   which 

otherwise  her  liability  may  be   inferred The  reason  is  that 

her  nonliability  can  only  arise  from  her  Inability  to  contract,  and 
this  she  must  clearly  allege':  Gillespie  v.  Smith,  20  Neb.  4.5-5;  Union 
etc.  Nat.  Bank  v.  Coffman,  101  Iowa,  594.  The  case  of  Christensen 
V.  Wells,  52  S.  C.  497,  is  to  the  same  effect.  As  the  contract  in  suit 
is  in  writing,  and  signed  by  the  defendant,  a  consideration  is  pre- 
sumed: Code  1873,  sec.  2113;  Code,  sec.  30G9.  And  if,  as  I  contend, 
the  power  of  husband  and  wife  to  contract  with  eacli  other  is 
general,  and  the  lack  of  that  power  exceptional,  the  rule  of  the 
cases  whicli  hold  that  when  an  action  Is  based  upon  a  right  or  ob- 
ligation which  is  exceptional  under  the  common  law,  it  is  necessary 
for  the  petition  to  show  that  tlie  action  is  within  the  exception, 
does  not  apply.  Where  the  limitations  and  disabilities  impose<i  by 
the  common  law  are  made  exceptional  by  the  statute,  the  reason 
for  the  rule  ceases  to  exist,  and  the  rule  should  not  be  applied. 
Whether  a  wife  can  have  a  riglit  of  action  against  her  husband  in 
this  state,  unless  it  be  for  the  preservation  or  protection  of  her 
separate  pr()i)oi'ty.  is  a  question  wliich  does  not  seem  to  me  to  be 
involved  in  this  appeal,  and  I  do  not  express  any  ojiinion  in  re- 
gard to  it.  Tlie  statement  of  tlie  majority  to  tlie  eft'ect  that  the 
plaintiff  lias  no  riglit,  because  slie  has  no  remedy,  so  far  as  sliown, 
may  well  be  considered  in  connection  with  the  well-known  fact 
that  courts  are  apt  to  find  a  remedy  where  tliere  is  a  riglit:  See 
Logan  V.  Hall,  19  Iowa.  491;  Owen  v.  Owen,  22  Iowa,  270.  It  is 
my  opinion  that  the  petition  stated  a  cau^e  of  action,  tliat  tlie  de- 
nini'rer  was  properly  overruled,  and  that  the  judgment  of  the  dis- 
trict court  should  be  affirmed." 


A  nrSBAND  AND  WIFE  CANNOT  CONTRACT  WITH  EACH 
OTHER  by  the  common  law:  Hendricks  v.  Isaacs,  117  N.  Y.  411, 
15  Am.  St.  Rep.  524;  and  in  some  of  the  states  a  married  woman 
is  not  authorized  to  make  contracts  with  hor  Imsliand:  See  mono- 
grapliic  nolo  to  Kantrowitz  v.  Pratlier,  99  Am,  Dec.  599.  on  tlie  powor 
of  married  wonum  to  contract  under  American  statutes;  Hendricks 
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V.  Isaacs,  117  N.  Y.  411,  15  Am,  St.  Rep.  524;  note  to  Beach  v. 
Beach,  38  Am.  Dec.  5S8.  In  other  states,  however,  all  contracts 
between  husband  and  wife  are  valid,  with  certain  exceptions: 
Note  to  Kantrowltz  v.  Prather,  99  Am.  Dec.  599. 

A  WIFE  MAY  SUE  HER  HUSBAND  in  ejectment  to  recover 
possession  of  her  separate  estate:  Crater  v.  Crater,  118  Ind.  521, 
10  Am.  St.  Rep.  IGl;  and  in  Nebraska  she  may  maintain  an  action 
against  her  husband  on  a  note  given  directly  to  her  by  him  for  a 
valuable  consideration  during  coverture:  May  v.  May,  9  Neb.  IG, 
31  Am.  Rep.  399.  In  California,  no  limitation  exists  as  to  the  char- 
acter of  actions  which  may  be  maintained  by  a  wife,  when  they 
concern  her  separate  property  or  are  against  her  husband:  Wilson 
V.  Wilson,  3G  Cal.  447,  95  Am.  Dec.  194.  As  to  suits  by  a  wife 
against  her  husband,  the  court,  in  Michigan,  has  gone  no  further 
than  to  support  the  wife,  under  tlie  married  woman's  act  in  pro- 
tecting her  in  the  management  and  control  of  her  property:  Ban- 
field  V.  Banfield,  117  Mich.  80,  83,  72  Am.  St.  Rep.  550,  551.  See 
the  monographic  note  to  Franliel  v.  Franlcel,  73  Am.  St.  Rep.  268- 
281,  on  the  question  when  suits  may  be  maintained  between  hus- 
band and  wife. 
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[108  lo-WA,  664.] 

FRAUD— TRANSACTION  BETWEEN  RELATIVES— PRE- 
SUMPTION—PROOF.— When  a  transaction  between  relatives  is  at- 
tacked by  one  of  the  grantor's  creditors  as  fraudulent,  fraud  will 
not  be  imputed  to  the  parties  because  of  the  relationship  alone, 
but  the  plaintiff  must  establish  it,  or  prove  a  state  of  facts  from 
which  fraud  may  be  inferred. 

FRAUDULENT  CONVEYANCE  BETWEEN  RELATIVES- 
INSUFFICIENT  EVIDENCE  OF.— Land  conveyed  to  a  father  in 
law  by  his  son  in  law,  who  held  the  title,  though  the  deed  was 
executed  pending  litigation  with  a  third  person  and  during  the  trial 
of  the  cause,  cannot  be  subjected  to  the  payment  of  a  judgment 
against  the  grantor,  on  the  ground  that  the  conveyance  was  fraudu- 
lent, where  it  appears  that  the  sale  had  long  been  contemplated; 
that  the  purchase  was  made  for  a  son  of  the  grantee;  that  the 
grantor  intended  to  leave  the  state;  that  an  adequate  cousideration 
was  paid;  that  the  father  in  law  had  originally  bought  the  land  and 
allowed  the  title  to  be  taken  in  the  name  of  his  son  in  law,  but 
that  the  latter  had  never  paid  anything  on  the  purchase  price; 
and  that  it  was  uncertain  whether  a  judgment  in  the  suit  men- 
tioned would  ever  be  recovered  against  the  grantor. 

Suit  to  subject  land  to  the  satisfaction  of  a  judgment.  The 
plaintiff  appealed  from  a  decree  for  the  defendants,  Benedict 
and  Bowers. 

B.  I.  Salinger  and  C.  S.  Macomber,  for  the  appellant. 

[Warren  &  Johnston,  for  the  appellees. 
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^^^'^  LA.DD,  J.  The  plaintiff  recovered  judgment  against 
John  A.  Bowers  for  the  sura  of  three  hundred  and  nine  dollars 
and  five  cents  damages  and  one  thousand  and  twenty-four  dol- 
lars and  fifty-five  cents  costs  on  the  twenty-third  day  of  April, 
1895,  on  which  execution  was  afterward  issued  and  returned 
nulla  hona.  While  the  action  in  which  this  judgment  was  en- 
tered was  pending,  March  23,  1895,  Bowers  conveyed  to  Ed. 
Benedict  the  south  one-half  of  the  southeast  one-fourth  of  sec- 
tion 28,  township  87  north,  of  range  39  west  of  the  fifth  prin- 
cipal meridian,  and  certain  personal  property.  This  suit  is 
hrought  to  subject  said  land  to  the  satisfaction  of  the  judgment. 
When  conveyed  the  east  forty  acres  was  occupied  by  Bowers  as 
a  homestead,  and  appellant  concedes  as  to  that  forty  he  is  en- 
titled to  no  relief.  He  insists,  however,  that  the  west  forty  was 
conveyed  for  the  purpose  of  defeating  the  collection  of  any 
judgment  Conry  might  obtain.  It  appears  that  Bowers  began 
the  action,  and  that  judgment  was  entered  in  favor  of  Conry  on 
a  counterclaim,  and  that  the  trial  was  in  progress  at  the  time 
the  deed  was  executed.  Benedict  took  an  active  part  in  the 
trial  by  way  of  assisting  Bowers,  who  was  his  son  in  law,  but 
did  so,  as  he  claims,  at  the  request  of  Bowers'  attorneys.  The 
price  paid  for  the  land  (forty  dollars  per  acre)  was  adequate. 
At  the  same  time  a  bill  of  sale  of  personal  property  was  made 
for  the  consideration  of  three  hundred  and  seventy-five  dollars. 
The  price  was  not  lumped  as  contended,  but  was  fixed  by  Bow- 
ers and  the  son  of  Benedict,  for  whom  he  was  purchasing. 
This  land  had  been  bought  by  Benedict  in  1887,  and  taken  in 
the  name  of  Bowers,  who  never  paid  anything  on  the  purchase 
price.  The  consideration — two  thousand  dollars- — was  paid  by 
assuming  an  existing  mortgage  of  one  thousand  dollars,  execut- 
ing notes  for  six  hundred  and  fifty  dollars,  and  a  cash  payment 
of  three  hundred  and  fifty  dollars  given  by  Benedict  to  his 
daughter  at  the  time  of  her  marriage.  The  notes  were  subse- 
quently ^*^^  discounted,  and  Bowers  gave  his  note  in  lieu  there- 
of, covering  the  six  hundred  and  thirty  dollars  paid,  and  this 
Benedict  also  gave  his  daughter.  These  sums  amounted  to 
nineteen  hundred  and  thirteen  dollars  at  the  time  of  the  sale 
and  were  paid  Mrs.  Bowers.  Benedict  took  up  the  mortgng(\ 
and  this,  with  other  loans,  made  up  the  twelve  hundred  and 
forty-six  dollars,  which  he  retained  out  of  the  purchase  price 
of  the  farm.  One  hundred  and  seventy  dollars  was  paid  in 
cash  and  two  hundred  and  forty-six  dollars  paid  to  other  cred- 
itors of  Bowers.     This  was  all  Bowers'  property  except  a  judg- 
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ment  in  Illinois.  Some  time  after  the  sale  Benedict  aided 
Bowers  in  collecting  that,  in  a  way  to  avoid  garnishment  pro- 
ceedings by  Conry.  It  must  be  added  that  during  this  time 
Benedict  made  sworn  returns  to  the  assessor  that  he  had  no 
moneys  and  credits.  His  testimony  of  Bowers'  indebtedness  to 
him  is  in  no  other  manner  contradicted  or  impeached,  and  we 
cannot  say  that  it  should  be  rejected  because  of  the  general 
statements  to  the  assessor.  He  may  have  considered  it  of  no 
value.  And  again,  it  is  a  well  known  fact,  much  to  be  regretted, 
that  many  citizens,  in  other  respects  worthy  of  entire  confi- 
dence, either  conceal  or  fail  to  disclose  personal  property,  in 
order  to  avoid  their  just  contribution  to  the  support  of  the 
government.  The  general  assembly  might  find  it  meet  that 
property  so  withheld  from  the  burden  of  taxation  should  be 
deprived  of  protection  in  litigation.  In  the  absence  of  such 
legislation,  however,  this  will  only  be  considered  a  circumstance 
to  aid  the  court  in  passing  upon  the  particular  issue  presented. 
We  are  inclined  to  the  conclusion  that  Bowers  owed  Benedict 
the  amount  claimed.  It  is  said  that  the  conveyance  of  all 
tangible  property  by  Bowers  is  a  badge  of  fraud.  This  is  fully 
explained,  however,  by  his  purpose  to  move  to  Missouri,  and 
the  necessity  of  making  payment  to  those  who  invested  money 
in  the  property.  "While  the  courts  will  carefully  scan  and 
scrutinize  the  dealings  between  close  relatives,  yet  the  mere  fact 
that  the  parties  to  a  transaction  are  relatives  will  ^^''  not  re- 
lieve him  alleging  fraud  from  establishing  it  or  proving  a  state 
of  facts  from  which  fraud  may  be  irtferred.  In  other  words, 
where  a  transaction  between  relatives  is  attacked  on  the  ground 
of  fraud,  it  will  not  be  imputed  to  them  because  of  the  rela- 
tionship alone:  Allen  v.  Kirk,  81  Iowa,  658;  Fifield  v.  Gaston, 
12  Iowa,  218. 

The  only  suspicious  circumstance  in  the  transaction  is  the 
purchase  during  the  trial.  This  is  met,  however,  by  proof  that 
the  sale  had  been  contemplated  long  prior  to  that  time;  that 
it  was  made  for  a  son  of  Benedict;  that  Bowers  was  intending  to 
leave  the  state;  that  an  adequate  consideration  was  paid;  and 
that  Bowers  had  never  invested  a  cent  in  the  property.  Be- 
sides, at  that  time  it  did  not  appear  with  any  degree  of  certainty 
that  Conry  would  ever  recover  judgment.  Benedict  purchased 
under  an  agreement,  made  long  before  it  was  known  that  Conry 
would  obtain  judgment,  that  Benedict  should  take  the  land  at 
forty  dollars  per  acre,  unless  Bowers  could  obtain  in  the  mean- 
time a  higher  price.     While  some  of  the  circumstances  are  sus- 
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picious,  all  are  consistent  with  an  honest  motive  on  the  part  of 
all  parties  to  the  transaction.  We  are  content  with  the  conclu- 
sion of  the  district  court  and  its  decree  is  affirmed. 


FRAUDULENT  CONVEYANCES.— THE  MEKE  PACT  OF  HE- 
LATIONSHIP  between  the  parties  to  a  transfer  cannot  be  resorted 
to  as  a  badge  of  fraud  where  the  conduct  of  tlie  party  receiving  tlie 
transfer  Is  consistent  witli  fairness  and  honesty;  otherwise  it  may 
be  considered  a  badge  of  fraud:  Note  to  Butler  v.  Thompson.  72 
Am.  St.  Kep.  848.  Itelationship  of  parties  to  a  transaction  is  not  of 
Itself  sufHclent  to  raise  a  presumption  of  fraud:  Note  to  Hanson  v. 
Eean.  38  Am.  St.  Rep.  .■".10:  Hempstead  v.  .Johnston.  IS  Ark.  12.S, 
0.5  Am.  Dec.  458;  note  to  Driggs  etc.  Bank  v.  Norwood,  7  Am.  St. 
Rep.  83. 

FRAUDULENT  CONVEYANCES— EVIDENCE.— FRAUD  Is  nev- 
er presumed,  but  must  be  proved:  Note  to  State  v.  Mason.  34  Am. 
St.  Rep.  402;  Hempstead  v.  Johnston,  18  Ark.  123,  05  Am.  Dec. 
458:  and  the  burden  Is  upon  him  who  alleges  it:  Mitchell  v.  Deeds, 
49  111.  41G,  95  Am.  Dec.  021.  He  must  clearly  and  distinctly  prove 
it  so  as  to  satisfy  the  ordinary  mind  and  conscience  of  its  existence 
as  a  fact:  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419,  02  Am.  St.  Rep. 
47.  Evidence  which  merely  excites  suspicion  that  fraud  may  have 
existed  is  not  suflicient.  It  must  reasonably  justifv  the  inference 
of  fraud:  Taylor  v.  Wands,  55  N.  J.  Eq.  491,  62  Am.  St.  Rep.  818; 
Tuteur  v.  Chase,  60  Miss.  476,  14  Am.  St.  Rep.  577.  A  sale  which 
appears  doubtful  or  suspicious  cannot  be  set  aside  as  fraudulent 
In  fact,  unless  such  fact  be  established:  White  v.  Trotter,  14  Smedea 
&  M.  30,  53  Am.  Dec.  112.  A  conveyance  pending  an  action  to 
defeat  a  Judgment  which  may  be  rendered  against  the  grantor  Is 
fraudulent  and  void  as  to  his  creditors:  Helms  v.  Green,  105  N.  C. 
251,  18  Am.  St.  Rep.  893;  Rogers  v.  Evans.  3  Ind.  574,  56  Am.  Dec. 
537.  It  is  a  badge  of  fraud  for  an  Insolvent  debtor  to  sell  his 
property  pending  a  suit  against  him:  Note  to  Butler  v.  Thompson, 
72  Am.  St.  Rep.  848. 
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Sherman  v.  Mulloy. 

[174  Massachtoktts,  41.] 

GUARANTY— WHETHER  A  CONTINUING  ONE.— A  writ 

ten  instrument  reciting  that  tlie  signer  agrees  "to  be  holden  for 
stock  delivered  to  A  to  the  amount  of  two  liundred  dollars  ($200), 
and  agrees  to  pay  the  same,"  is  not  a  continuing  guaranty,  but 
ceased  to  be  binding  as  soon  as  A  bad  been  furnished  goods  to  the 
amount  of  two  hundred  dollars  and  had  received  pay  therefor. 

GUARANTY— CONSTRUCTION.— In  cases  of  guaranty  the 
language  of  the  instrument  is  not  to  be  construed  most  strongly 
against  the  party  who  uses  it. 

A.  P.  WorLhen,  for  the  defendant. 

F.  W.  Adams,  for  the  plaintiffs. 

-*!  KXOWLTOX,  J.  On  ilay  24,  1897,  the  plaintiffs  were 
dealers  in  building  material,  doing  business  under  the  name  of 
the  Eoxbury  Planing  and  Moulding  Company.  One  Coffin,  a 
contractor  and  builder,  with  whom  they  had  had  some  previous 
dealings,  applied  to  them  for  stock  or  material  to  be  used  in  his 
business.  They  refused  to  deliver  it  to  him  upon  credit  unless 
he  furnished  them  with  satisfactory  security.  He  went  away 
and  subsequently  returned,  on  the  same  day,  and  gave  them  as 
security  a  paper  signed  by  the  defendant,  as  follows:  "Boston, 
May  24,  1897.  Rox.  Ping.  &  Mldg.  Co.,  Dear  Sir:  I,  the  under- 
signed, agree  to  be  holden  for  stock  delivered  to  A.  E.  Coffin 
to  the  amount  of  two  hundred  dollars  ($200),  and  agree  to  pay 
the  same.  James  Mulloy."  Thereupon  the  plaintiffs  furnished 
him  with  goods  from  time  to  time  up  to  November  15th  of  the 

(286) 
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same  year,  amounting  to  about  nine  hundred  dollars,  and  re- 
ceived ^'-^  payment  on  account  of  the  sales,  such  that  at  the 
date  of  the  writ  there  remained  due  them  a  balance  of  two  hun- 
dred and  seventy-one  dollars.  At  the  time  of  signing  the  guar- 
anty the  defendant  was  indebted  to  Coilin  to  an  amount  exceed- 
ing two  hundred  dollars,  and  about  August  21,  1897,  Coffin 
having  exhibited  receipts  of  the  plaintifl's  which  showed  pay- 
ments to  them  of  sums  amounting  to  more  than  two  hundred 
dollars  for  goods  sold  after  the  delivery  of  the  guaranty,  he  paid 
Coffin  what  he  owed  him.  The  only  question  in  the  case  is 
whether  the  instrument  was  a  continuing  guaranty,  or  whether 
it  ceased  to  be  binding  as  soon  as  the  plaintiffs  had  furnished 
Coffin  goods  to  the  amount  of  two  hundred  dollars  and  had  re- 
ceived pay  therefor. 

The  answer  to  the  question  depends  upon  the  meaniiig  of  the 
instrument  according  to  ordinary  rules  of  interpretation.  Does 
the  pa])cr  indicate  an  intention  on  the  part  of  the  defendant 
that  the  plaintiffs  should  sell  goods  to  Coffin  from  time  to  time 
until  notified  to  stop,  receiving  payments  that  might  be  made, 
and  that  the  defendant  should  be  liable  for  the  balance  to  an 
amount  not  exceeding  two  hundred  dollars,  or  does  it  indicate 
merely  an  intention  to  authorize  a  sale  of  goods  to  an  amount 
not  exceeding  two  hundred  dollars  in  all,  with  the  guaranty  as 
security?  The  language  of  the  guaranty  is  such  that  its  mean- 
ing is  not  clear.  It  seems  to  us  the  more  natural  construction 
to  decide  that  the  defendant  agrees  to  be  holden  and  agrees  to 
pay  "for  stock  delivered  to  A.  E.  Coffin  to  the  amount  of  two 
hundred  dollars."  rather  than  that  he  agrees  to  pay  not  exceed- 
ing two  hundred  dollars  on  any  balance  that  may  remain  unpaid 
after  tlio  delivery  to  Coflin  o^  stock  to  a  larger  amount.  Cer- 
tainly, there  are  no  words  which  plainly  look  to  future  deliver- 
ies to  an  unlimited  amomit.  The  circumstances  were  such  as 
to  be  consistent  with  a  purpose  on  tlie  part  of  the  prrtics  to 
esta])lisli  a  general  line  of  credit  for  future  transactions  for  an 
indefinite  period.  But  they  are  equally  consistent  with  a  pur- 
pose to  buy  goods  at  one  time  to  the  amount  of  two  luindred 
dollars.  In  applying  the  writing  to  existing  facts,  the  defend- 
ant cannot  be  charged  with  anything  more  than  appears  from 
the  general  relations  of  the  parties  of  which  he  may  be  presumed 
to  have  had  knowledge,  namely,  tliat  the  plaintiffs  were  dealers 
in  bxiildiug  material  and  Coffin  was  a  contractor  and  builder. 

'*^^  In  cases  of  this  kind  the  language  of  the  instrument  is 
not  to  be  construed  most  strongly  against  the  party  who  uses  it. 
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"We  are  to  find  the  meaning  of  the  parties  if  possible  from  the 
language,  and  in  doubtful  cases,  inasmuch  as  the  promise  is  to 
pay  the  debt  of  another,  the  presumption  is  that  a  guaranty 
of  a  single  transaction  or  of  limited  transactions  was  intended, 
rather  than  a  continuing  guaranty:  Cremer  v.  Higginson,  1 
Mason,  323,  336;  Morgan  v.  Boyer,  39  Ohio  St.  334,  48  Am. 
Eep.  454;  Melville  v.  Hayden,  3*^  Bam.  &  Aid.  593,  595.  We 
are  of  opinion  that  the  instrument  is  not  a  continuing  guaranty: 
See  Cutler  v.  Ballou,  136  Mass.  337,  49  Am.  Eep,  35;  Boston 
etc.  Glass  Co.  v.  Moore,  119  Mass.  435;  White  y.  Eeed,  15  Conn. 
457. 

Exceptions  sustained. 


GUARANTY— CONSTRUCTION.— Although  a  guarantor  Is  en- 
titled to  stand  upon  the  strict  terms  of  his  contract,  It  must  be 
construed  by  the  same  rules  which  are  applied  in  the  construction 
of  other  contracts:  London  etc.  Bank  v.  Parrott,  125  Cal.  472,  73 
Am.  St.  Rep.  G4. 

GUARANTY,  WHETHER  CONTINUING.— A  written  guaranty 
for  the  prompt  payment  of  the  price  of  goods  purchased,  or  to  b« 
thereafter  purchased  to  the  amount  of  a  certain  sum  named,  is  a 
collateral  continuing  guaranty:  Taussig  v.  Reid,  145  111.  438,  36  Am. 
St.  Rep.  504;  but  an  instrument  reciting  that  the  defendant  agrees 
to  "guarantee  the  sum  of  five  hundred  dollars  value  In  glass  shades 
purchased  by  A  from  B,  and  if  not  paid  within  ninety  days,  draft 
to  be  drawn  on  me  for  the  amount,"  Is  not  a  continuing  guaranty; 
Note  to  Columbus  Sewer-Pipe  Co.  v.  Ganser,  55  Am.  Rep.  702. 


Barnes  v.  Ryan. 

[174  MASSACHTJ8ETT8,    117.] 

RES    JUDICATA  — BASTARDY    PROCEEDINGS.— The    dls- 
charge  of  a  man  by  a  police  court,  after  a  hearing  on  a  complaint 
for  bastardy    is  not  a  bar  to  a  subsequent  complaint  against  him 
in  the  same  court  for  the  same  offense. 

J.  H.  Sisk,  for  the  respondent. 

E.  W.  Gloag,  for  the  complainant. 

117  LATHEOP,  J.  The  question  in  this  case  is  whether  a 
man,  who  has  been  discharged  by  a  police  court  after  a  hearing 
on  a  complaint  for  bastardy,  can  set  up  this  discharge  as  a  bar 
to  a  subsequent  complaint  for  the  same  offense. 

Both  complaints  were  made  to  the  police  court  of  Lynn, 
under  the  Public  Statutes,  chapter  85,  section  1,  as  amended  by 
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the  Statutes  of  1885,  chapter  289,  and  the  Statutes  of  1891, 
chapter  367.    The  amendments  do  not,  however,  affect  the  case. 

An  examination  of  the  provisions  of  the  Puhlic  Statutes, 
chapter  85,  shows  that  tlie  jurisdiction  of  an  inferior  court  in 
bastardy  cases  is  a  very  limited  one.  By  section  1,  it  may  issue 
a  warrant  against  the  person  accused.  By  section  4,  a  person 
arrested  upon  such  a  warrant  may  be  released  upon  giving  a 
bond  with  sureties,  for  his  appearance  in  court  for  a  time  spec- 
ified. By  section  6,  the  court  may  continue  from  time  to  time 
the  hearing  of  the  complaint,  and  may  take  a  bond  from  the 
accused  for  his  appearance  at  any  continuance,  and,  as  amended 
by  the  Statutes  of  1891,  chapter  367,  may  order  him  to  be  com- 
mitted until  such  bond  is  given.  By  section  7,  if  the  accused 
does  not  appear,  his  default  shall  be  recorded;  and  the  bond, 
with  a  copy  of  the  complaint  and  warrant,  and  a  copy  of  the 
record  of  the  court,  is  to  be  transmitted  to  the  superior  court  in 
the  same  county,  where  the  complaint  is  entered  and  proceeded 
^^^  with.  And  if  the  accused  is  adjudged  by  the  court,  on  a 
final  hearing  of  the  complaint,  "to  be  the  father  of  the  child  of 
which  he  is  accused,"  the  bond  shall  be  security  for  the  perform- 
ance by  him  of  any  order  of  the  court  under  section  15.  A 
reference  to  section  15  shows  that  the  word  "court,"  as  used  in 
the  last  sentence,  refers  to  the  superior  court. 

Section  9  is  the  most  important  section  relating  to  the  ques- 
tion before  us.  "The  court  or  trial  justice  before  whom  the 
warrant  is  returnable  may,  after  due  hearing,  require  the  ac- 
cused to  give  bond  with  sufficient  sureties  to  appear  and  answer 
to  the  complaint  at  the  next  term  of  the  superior  court  holden 
for  the  transaction  of  civil  business,  and  abide  the  order  of  court 
thereon;  and  may  order  him  to  be  committed  until  such  bond 
is  given." 

By  section  15,  the  issue  to  the  jury  is  whether  the  defendant 
is  guilty  or  not  guilty;  and  if  the  jury  find  him  guilty,  or  if  he  is 
defaulted,  he  shall  be  adjudged  by  the  court  to  be  the  father  of 
such  child,  and  shall  stand  charged  with  the  maintenance  there- 
of, with  the  assistance  of  the  mother,  in  such  manner  as  the 
court  shall  order.  The  section  also  contains  provisions  as  to 
bonds.  Section  22  provides:  "Prosecutions  under  this  chapter, 
except  as  herein  otherwise  expressly  provided,  shall  be  according 
to  the  course  of  proceedings  in  civil  cases."  This  section  was 
first  enacted  in  1851:  Stats.  1851,  c.  96,  sec.  1;  Gen.  Stats.,  c.  72, 
eec.  13. 
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This  review  of  the  provisions  of  the  chapter  shows  that  the 
proceedings  in  an  inferior  court  are  preliminary  in  their  nature, 
and  that  such  a  court  has  no  final  jurisdiction  in  the  matter. 
While  nothing  is  said  in  the  statute  as  to  the  right  of  the  court 
to  discharge  the  accused,  this  is  naturally  to  be  understood, 
where  the  evidence  is  insufficient  to  show  probable  cause  to  hold 
him.  But  no  power  is  given  the  court  to  acquit  him,  or  to  ren- 
der judgment  in  his  favor  which  could  he  pleaded  as  res  adjudi- 
cata.  The  court  has  no  power  to  try  the  accused,  but  only  to 
give  him  a  hearing,  and  then  to  bind  him  over  or  to  discharge 
him.  In  Jennings  v.  Browne,  167  Mass.  543,  it  was  held  that 
the  statute  gives  no  right  of  appeal  to  the  complainant,  in  case 
the  respondent  is  discharged. 

While  no  further  proceedings  can  be  had  on  the  original  com- 
plaint after  the  accused  is  discharged,  and  while  there  is  noth- 
ing ^^^  in  the  statute  which  expressly  authorizes  a  second  com- 
plaint, yet  there  is  nothing  in  the  statute  to  the  contrary,  and 
the  nature  of  the  proceedings  in  the  inferior  court  is  such  that 
"we  are  of  opinion  that  a  new  complaint  may  be  made  when  the 
accused  is  discharged  for  want  of  sufficient  evidence  to  hold 
him. 

The  question  has  not  been  presented  in  this  commonwealth, 
but  it  has  been  much  considered  in  other  states  of  this  country, 
and  in  England,  under  statutes  similar  to  our  own;  and,  so  far 
as  we  know,  the  decisions  are  in  accordance  with  the  views  above 
expressed. 

The  leading  case  is  The  Queen  v.  Machen,  14 -Q.  B.  74,  under 
the  statute  of  7  &  8  Victoria,  chapter  101.  Of  this  statute  it 
was  said  by  Lord  Chief  Justice  Denman:  "It  authorizes  the  jus- 
tices in  petty  sessions,  upon  certain  evidence,  to  adjudge  the 
party  summoned  to  be  the  putative  father,  and  to  order  him  to 
pay  money,  and  gives  him  a  right  of  appeal;  but  it  contains  no 
direction  as  to  what  is  to  be  done  if  the  case  is  not  made  out  to 

their  satisfaction "We    cannot,  therefore,  see    that    the 

legislature  intended  them  to  have  any  power  to  adjudicate 
finally  against  the  mother.  Their  dismissal  of  the  application 
is  rather  in  the  nature  of  a  nonsuit  in  an  action;  in  which  case 
the  plaintiff  may  come  again  better  prepared."  Stress  was  laid 
also  on  the  fact  that  the  mother  had  no  right  of  appeal.  A  writ 
of  mandamus  was  accordingly  issued  to  the  inferior  tribunal, 
directing  it  to  hear  a  second  application.  This  case  was  fol- 
lowed in  The  Queen  v.  Gaunt,  L.  R.  2  Q.  B.  466.     The  English 
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statute  provides  that  an  application  shall  be  made  within  one 
year  from  the  birth  of  the  child,  and  in  cases  where  the  second 
application  was  not  made  within  that  time,  it  has  been  dismissed 
for  that  reason,  though  the  general  doctrine  has  been  recog- 
nized as  still  in  force:  Regina  v.  Thomas,  8  L.  T.,  N.  S.,  460; 
Staples  V.  Staples,  41  L.  T.,  N.  S.,  347;  The  Queen  v.  Robinson, 
[1898]  1  Q.  B.  734. 

The  principal  cases  in  this  country  are  Marston  v,  Jenness,  11 
N.  H.  15G;  Davis  v.  State,  6  Blackf.  494;  Nicholson  v.  State,  73 
Ala.  176;  In  re  Parker,  44  Kan.  279.  All  these  accord  with  our 
views. 

We  have  not  been  unmindful  of  the  argument  that  a  man 
should  not  be  subjected  to  two  complaints  on  the  same  matter. 
But  even  in  a  criminal  case  this  may  be  done,  where  the  court 
'^^^  discharges  a  man  for  want  of  probable  cause  to  hold  him: 
Commonwealth  v.  Sullivan,  156  Mass.  487.  In  such  a  case 
there  is  no  acquittal  on  the  first  complaint.  In  proceedings 
under  the  bastardy  act,  we  are  of  opinion,  for  the  reasons  al- 
ready given,  that  the  discharge  on  the  first  complaint  cannot  be 
pleaded  as  res  adjudicata.  In  The  Queen  v.  Machen,  14  Q.  B. 
74,  it  is  said  by  Lord  Chief  Justice  Denman:  "We  are  far  from 
saying  that  the  dismissal  is  to  have  no  weight;  but  we  think 
that  the  justices  cannot  refuse  to  hear  the  second  application. 
If  it  should  appear  to  them  that  the  matter  was  fully  inquired 
into  on  the  first  occasion,  they  will  reasonably  view  any  new 
evidence  with  much  suspicion,  and  sift  it  accordingly;  but  we 
do  not  think  that  the  dismissal  can  operate  as  a  bar  to  further 
inquiry." 

As  we  find  no  error  in  the  overruling  by  the  superior  court  of 
the  respondent's  motion  to  dismiss  the  complaint  on  account 
of  his  discharge  on  the  first  complaint,  the  order  must  be,  ex- 
ceptions overruled. 


TIER  TUDICATA.— For  ntimprous  applicattnnn  of  th(»  doctrine  of 
rea  judicata,  see  the  extended  notes  to  Gould  v.  Stemburg,  15 
Am.  St.  Rep.  142-144;  Hawk  v.  Evans,  14  Am.  St.  Rep.  250-252; 
Gayer  v.  Parker,  8  Am.  St.  Rep.  229-231. 
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Brown  v.  Brown. 

[174  Mabsachtjskttb,  197.] 

APPEAL  —  DECISIONS  ON  QUESTIONS  OF  FACT— 
WHEN  NOT  KEVEKSED.— When  a  probate  appeal  is  taken  upon 
the  evidence  alone,  the  decision  of  the  probate  judge  on  questions 
of  fact  will  not  be  reversed  unless  it  clearly  appears  to  be  erro- 
neous, and  if  the  decree  is  warranted  by  any  reasonable  view  of  the 
evidence  it  is  to  stand. 

HUSBAND  AND  WIFE— GIFT  TO  WIFE.— In  Massachusetts 
a  married  woman  cannot  acquire  property  by  a  direct  gift  from 
her  husband,  but  a  valid  and  irrevocable  gift  may  be  made  from  the 
husband  to  the  wife  through  a  third  party. 

HUSBAND  AND  W^IFEv-AGENCY— TITLE  OF  WIFE  TO 
DEPOSITS  IN  BANK.— Where  a  wife,  acting  as  the  agent  of  her 
husband,  receives  money  from  him,  delivers  it  to  a  bank,  and  di- 
rects the  bank  to  make  a  contract  with  the  wife  to  deliver  a  like 
amount  to  her,  and  the  bank,  taking  the  money  from  her  as  the 
ftgent  of  her  husband,  and  in  compliance  with  the  directions  of 
•uch  agent,  delivers  to  the  wife,  acting  in  her  individual  capacity, 
the  bank-book  made  out  in  her  name,  the  bank  has  made  a  contract 
with  the  wife,  and  her  title  to  the  account  is  good. 

J.  E.  Abbott,  for  the  appellant. 

F.  Ranney  and  S.  D.  Elmore,  for  the  appellee. 

^®®  HAMMOND,  J.  This  is  an  appeal  from  a  decree  of  a 
Bingle  justice  disallowing  certain  credits  in  the  probate  account 
of  the  appellant  as  administrator  of  his  wife's  estate. 

There  is  no  report  of  findings  of  fact  or  of  rulings  of  law, 
but  the  case  is  before  us  upon  the  evidence,  wholly  oral,  which 
was  taken  at  the  hearing.  In  such  cases  it  is  settled  that  the 
decision  of  the  single  justice  on  questions  of  fact  will  not  be  re- 
versed unless  it  clearly  appears  to  be  erroneous,  and,  as  it  is  not 
to  be  assumed  that  his  rulings  of  law  are  erroneous,  it  follows 
that  if  the  decree  is  warranted  by  any  reasonable  view  of  the 
evidence  it  is  to  stand:  Montgomery  v.  Pickering,  116  Mass.  227; 
Slack  V.  Slack,  123  Mass.  443. 

The  items  in  dispute  are  four,  namely,  a  deposit  in  the  Suf- 
folk Savings  Bank,  a  deposit  in  the  Provident  Institution  for 
Savings,  a  note  of  Alexander  Williams,  Jr.,  &  Co.,  and  two 
United  States  bonds;  and  the  only  question  is  whether  the  prop- 
erty represented  by  these  items  was  the  property  of  the  wife  at 
the  time  of  her  decease. 

We  think  the  evidence  would  warrant  a  finding  of  facts  as 
follows:  The  appellant  and  intestate  were  married  in  1871, 
came  to  Boston  shortly  afterward,  and  lived  here  until  she  died 
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in  April,  1895.  At  the  time  of  her  marriage  she  had  a  daugh- 
ter by  her  former  husband  from  whom  she  had  been  divorced. 
The  appellant  and  his  wife  were  of  frugal  habits,  and  he  man- 
aged to  save  a  considerable  part  of  his  earnings.  His  habit 
was  to  share  these  savings  with  his  wife,  keeping  one-half  for 
himself,  and  providing  the  other  half  should  go  to  her  as  her 
own  money,  to  do  with  as  she  saw  fit,  his  intention  being  to 
convey  it  absolutely  to  his  wife.  The  case  raises  the  question 
whether  this  intention  was  so  far  carried  out  as  to  make  the 
title  of  the  wife  complete  during  coverture. 

Although  in  this  commonwealth  there  has  been  much  change 
***  in  the  law  regarding  the  relations  of  husband  and  wife  and 
the  power  of  a  married  woman  to  acquire  property  and  make 
contracts,  yet  it  is  still  the  law  here  that,  with  certain  exceptions 
as  to  wearing  apparel  and  similar  articles  not  material  to  this 
case,  a  married  woman  cannot  acquire  property  by  gift  from  her 
husband,  though  such  a  gift  may  be  so  far  valid  as  to  give  the 
wife  a  right  to  the  property  at  the  death  of  her  husband  as 
against  his  heirs  or  executors  but  not  against  his  creditors. 
Property  thus  given  remains  the  property  of  the  husband  during 
his  life,  and  may  be  demanded  by  him  or  attached  by  his  credit- 
ors: Pub.  Stats.,  c.  147,  sec.  3;  Spelman  v.  Aldrich,  126  Mass, 
113;  Tho'mson  v.  O'SulIivan,  6  Allen,  303;  Marshall  v.  Jaquith, 
134  Mass.  138;  Stimpson  v.  Achorn,  158  Mass.  342. 

But  this  rule  of  law  is  applicable  only  in  the  case  of  direct 
gifts,  and  does  not  prevent  the  transfer  of  property  from  the 
husband  to  the  wife  through  a  third  person.  Perhaps  the  most 
familiar  illustration  is  where  a  conveyance  of  real  estate  is  made 
by  the  husband  to  a  third  person  and  by  him  to  the  wife. 
Such  a  conveyance  passes  to  the  wife  a  valid  and  complete  title 
to  the  land,  although  the  sole  purpose  of  the  transaction  is  tlius 
to  pass  the  title,  and  there  is  no  consideration  moving  from  or 
to  eitlier  of  the  parties,  and  the  third  party  is  a  mere  conduit 
for  the  passing  of  the  title:  ^Motte  v.  Alger,  15  Gray,  322.  A 
luisband  may  give  and  deliver  personal  property  to  a  third 
person,  who  may  straightway  give  and  deliver  the  property  to 
the  wife;  and  this  would  be  a  valid  transfer  of  the  property 
from  husband  to  wife,  although  the  sole  purpose  of  all  parties 
was  to  make  such  transfer.  But  the  gift  cannot  be  made 
directly.  There  must  be  some  contract  between  the  husband 
and  a  third  party,  and  between  the  third  party  and  the  wife, 
and  the  title  of  the  wife  must  come  by  contract  with  that  third 
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party.  If  it  appears  that  the  title  comes  to  her  by  such  a  con- 
tract, then  it  is  good,  if  not  fraudulent  as  to  creditors,  although 
the  only  consideration  for  the  contract  moves  from  the  husband: 
Sweeney  v.  Boston  Five  Cents  Sav.  Bank,  116  Mass.  384; 
Porter  v.  Wakefield,  146  Mass.  25,  27.  But  if  the  contract  be 
made  with  the  husband  in  the  shape  of  a  promissory  note  or  a 
check,  even  if  payable  to  the  wife,  and  this  instrument  is  given 
by  the  husband  to  the  wife  directly,  then  the  gift  is  not  good: 
Spelman  v.  Aldrich,  126  Mass.  113. 

^^^  It  becomes,  therefore,  necessary  to  inquire  whether  what- 
ever title  the  wife  had  to  this  property  came  to  her  by  a  direct 
gift  from  her  husband  or  by  a  contract  with  some  third  party. 
If  by  a  direct  gift  from  the  husband,  then  no  irrevocable  title 
passed,  and,  as  she  did  not  survive  him,  he  took  it  at  her  death. 
If,  however,  the  title  came  by  some  contract  with  a  third  person, 
then,  if  it  was  the  intention  of  all  parties  that  the  title  should 
pass  to  her  through  the  latter  as  a  conduit,  there  is  no  principle 
of  law  which  would  prevent  it  from  so  passing,  although  the 
consideration  moved  entirely  from  the  husband,  and  the  con- 
tract with  the  third  party  was  in  accordance  with  the  original 
agreement  between  him  and  the  husband  that  it  should  be 
made,  and  all  was  one  entire  transaction. 

We  think  that  upon  the  evidence  in  the  case  a  finding  may 
be  made  either  way  on  this  question.  But  we  are  not  to  assume 
that  the  justice  made  any  erroneous  ruling  of  law,  and  if  the 
evidence  justified  any  finding  which  will  support  the  decision, 
then  the  decision  must  be  sustained. 

As  to  the  deposits  in  the  savings  banks  we  think  the  evidence 
would  justify  the  finding  of  the  following  facts:  The  husband 
desired  that  one-half  of  his  earnings  should  go  to  his  wife  to  be 
her  own  property,  and  he  intended  so  to  transact  matters  as 
lefrally  to  carry  out  that  intention.  And  in  pursuance  of  that 
intention  he  and  his  wife  each  had  a  bank-book  for  the  same 
amount.  The  wife  carried  the  most  of  the  money  to  the  bank. 
Her  own  bank-book  was  sometimes  in  her  possession  and  some- 
times in  hi?,  but  when  in  his  possession  was  kept  by  him  for 
her  and  as  her  agent.  The  money  deposited  in  the  savin.us 
banks  by  the  wife  was  placed  in  her  hands  by  her  husband, 
with  the  understanding  that  it  should  be  so  deposited  as  to  be 
hers,  and  that  the  business  should  be  so  done  as  legally  to  carry 
out  that  intent.  She  carried  the  money  to  the  banks  under 
those  instructions.     She  had  the  deposits  made  in  her  name. 
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and  it  may  be  assumed  that  when  she  obtained  a  bank-book  she 
signed  the  register  at  the  bank;  but  whether  she  did  so  or  not, 
the  delivery  of  the  bank-book  to  her  was  the  evidence  of  the 
contract  between  her  and  the  bank,  which  was  in  substance  to 
hold  a  sum  of  money  for  her  and  to  be  answerable  to  her  for  it. 
She  thereafterward,  with  the  full  knowledge  and  consent  of 
^^*  her  husband  and  in  accordance  with  his  original  intention, 
claimed  this  money  as  hers  and  treated  it  as  such,  and  they 
both  supposed  it  was  hers. 

If  the  wife,  as  the  agent  of  her  husband,  received  this  money 
from  his  hands,  and  as  his  agent  delivered  it  while  still  his  to 
the  bank,  and,  still  acting  as  his  agent,  directed  the  bank  uponi 
receiving  the  money  to  make  a  contract  with  the  wife  to  deliver 
a  like  amount  to  her,  and  the  bank,  taking  the  money  from  her 
as  the  agent  of  her  husband,  did,  in  compliance  wnth  the  direc- 
tions given  by  her  as  such  agent  thereupon  deliver  to  the  wife, 
acting  in  her  individual  capacity,  the  bank-book  made  out  in 
her  name,  then  the  bank  has  made  a  contract  with  the  wife, 
and  her  title  to  the  account  is  good.  She  gets  a  title  not  by 
gift  from  the  husband  but  by  contract  with  the  bank,  and  the 
account  is  hers.  And  we  are  of  opinion  that  the  evidence 
would  warrant  a  finding  that  in  making  the  deposits  she  did 
thus  act  as  his  agent,  and  that  in  receiving  the  bank-book  she 
did  thus  act  in  her  individual  capacity,  and  in  this  way  the  real 
intentions  of  both  husband  and  wife  are  carried  out  according 
to  law.  Her  agency  for  her  husband  continued  up  to  the  time 
the  title  to  the  money  passed  to  the  bank,  and  then  the  bank 
makes  the  contract  with  her  as  an  individual. 

In  this  aspect  of  the  case  it  is  distinguishable  from  Spelman 
v.  Aldrich,  126  Mass.  113,  and  similar  cases,  where  the  gift  from 
the  husband  to  the  wife  is  direct  and  before  the  deposit  is  made 
in  the  bank. 

Of  course,  if  the  gift  is  directly  to  the  wife,  she  acquires  no 
title  no  matter  what  she  may  afterward  do  with  the  property. 

And  the  same  principle  applies  to  the  Williams  note.  In. 
the  settlement  with  Chamberlain  and  Company  the  husband 
received  eight  thousand  dollars.  The  settlement  was  made  by 
giving  to  him  a  check  for  four  thousand  dollars  payable  to  him, 
and  one  for  four  thousand  dollars  payable  to  his  wife.  These 
two  checks  were  deposited  in  the  Boston  Safe  Deposit  and  Trust 
Company  on  two  accounts,  one  to  the  account  of  his  wife  and 
one  to  his  own  account.  These  checks  were  received  in  accord 
and  satisfaction  of  the  claim  of  the  liubhaiul,  and  tlie  cheek  to 
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the  wife  became  hers  upon  delivery  to  her.  We  think  the  evi- 
dence would  warrant  a  finding  that  the  business  was  conducted 
in  that  way.  When  she  subsequently  *®*  drew  out  the  money 
and  lent  it  to  Williams,  it  still  remained  hers. 

As  to  the  bonds  the  court  may  have  found  that  they  were 
purchased  by  the  money  of  the  wife. 

The  exception  to  the  exclusion  of  the  evidence  waa  waived  at 
the  argument. 

Decree  affirmed. 


ON  APPEAL,  FINDINGS  OF  FACT  made  by  the  trial  court  wlU 
not  be  disturbed  if  there  is  evidence  to  justify  them:  such  findings 
have  the  force  and  effect  of  a  verdict  of  the  Jury:  Note  to  Hunter 
V.  Clarl£,  ante,  p.  163. 

A  GIFT  BY  A  HUSBAND  directly  to  his  wife  will  in  many  cases 
be  upheld  in  equity:  Botts  v.  Gooch,  97  Mo.  88,  10  Am.  St.  Rep.  288. 
See,  further,  on  this  question  the  extended  notes  to  Wilder  v. 
BrooliS,  88  Am.  Dec.  54-56;  Williamson  v.  Yager,  34  Am.  St  Rep.  212. 


Yan  Camp  Hardware  and  Iron  Co.  v.  Plimpton. 

[174  Massachxtsetts,  208.] 

ATTACHMENT— TRUSTEE  PROCESS— GOODS  LOADED 
FOR  SHIPMENT.— If  the  freight  and  the  expense  of  unloading  the 
goods  and  of  the  delay  occasioned  to  a  carrier  as  trustee,  who  has 
been  served  with  process,  would  have  amounted  to  as  much  or 
more  than  the  value  of  the  goods,  the  trustee  Is  not  required  to  un- 
load the  goods  so  that  they  may  be  talien  on  execution,  and  he  is 
entitled  to  be  discharged. 

ATTACHMENT  —  TRUSTEE  PROCESS  —  RETURNING 
GOODS  CARRIED  TO  DISTANT  PORT.— When  goods  of  the  de- 
fendant have  been  laden  on  board  ship  by  an  alleged  trustee,  for 
carriage  to  a  distant  port,  and  the  expense  and  delay  attending  the 
unloading  of  them  will  be  as  much  as  they  are  worth,  the  trustee 
cannot  be  required  at  his  own  risli  to  transport  them  to  their  des- 
tination, and  then  to  return  them  to  the  port  of  shipment  in  order 
that  they  may  there  be  talien  on  execution  if  the  plaintiff  recovers 
judgment  against  the  defendant. 

L.  M.  Friedman,  for  the  plaintiff. 

L.  S.  Dabney  and  F.  Cunningham,  for  the  trustee. 

208  MORTON",  J.  The  defendants  are  described  in  the  writ 
as  of  Liverpool,  England,  and  as  doing  business  under  the  name 
of  J.  C.  Plimpton  &  Co.  The  plaintiff  is  an  Illinois  corpo- 
ration. Suit  was  brought  here  by  a  trustee  process  in  which 
Frederick  Leyland  &  Co.,  a  corporation  established  under  the 
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laws  of  Great  Britain,  was  summoned  as  trustee  of  the  defend- 
ants. The  trustee  answered,  and  after  a  hearing  upon  the  an- 
swer the  superior  court  ordered  that  the  trustee  be  discharged. 
The  plaintiff  appealed  from  that  order,  and  the  sole  question 
before  us  is  whether  at  the  time  of  the  service  of  the  writ  upon 
it  on  May  3,  1898,  the  trustee  had  in  its  hands  or  possession  any 
goods,  effects,  or  credits  of  the  defendants. 

It  appears  from  the  trustee's  answer  that  it  owns  and  runs  a 
line  of  steamships  between  Boston  and  Liverpool,  and  is  en- 
gaged ^^^  in  the  transportation  of  freight  between  those  two 
cities.  On  April  29,  1898,  it  received  from  the  Boston  and  Al- 
bany Railroad  under  through  bills  of  lading  to  J.  C.  Plimpton 
&  Co.,  Liverpool,  a  carload  of  lawn  mowers  in  cases  marked  J. 
C.  P.  &  Co.  On  April  29th  and  30th  these  cases  were  laden  on 
board  the  steamship  "Cestrian"  belonging  to  the  trustee,  which 
was  taking  in  a  cargo  for  Liverpool.  The  cases  were  stowed  "in 
different  places  in  the  different  hatches,  holds,  and  decks  to  fill 
up  small  spaces  by  what  is  commonly  known  as  broken  stowage, 
and  had  been  so  laden  and  stowed  in  different  places  and  among 
and  underneath  other  cargo"  before  the  writ  was  served  on  the 
trustee.  In  order  to  unload  the  lawn  mowers  it  would  have 
been  necessary  to  unload  substantially  all  of  the  ship's  cargo,  ex- 
cept the  grain  and  provisions,  and  would  have  cost  at  least  two 
thousand  dollars,  and  would  have  delayed  the  ship  at  least  three 
days.  Provisions  and  other  perishable  cargo  had  been  laden  on 
board  the  steamship  before  the  service  of  the  writ,  and  cattle 
were  on  the  wharf  ready  to  be  laden  on  board,  which  would  have 
suffered  great  damage  by  any  delay  in  sailing  and  the  expense  of 
feeding,  which  would  have  been  at  least  five  hundred  dollars  per 
day.  The  expense  of  unloading,  and  the  loss  which  the  trus- 
tee would  have  suffered  by  the  delay,  would  have  amounted  to 
more  than  the  value  of  the  lawn  mowers.  The  trustee  also  al- 
leges, if  that  is  material,  that  the  plaintiff  had  knowledge  of  the 
whereabouts  of  the  lawn  mowers  before  they  were  laden  upon 
the  steamship,  and  an  opportunity  to  attach  them  if  they  were 
the  property  of  the  defendants. 

We  think  that  the  action  of  the  superior  court  in  discharging 
the  trustee  was  right.  We  assume  in  favor  of  the  plaintiff  that 
the  mere  fact  that  the  goods  were  in  transit  would  not  of  itself 
entitle  the  trustee  to  be  discharged:  Adams  v.  Scott,  104  Mass. 
164.  We  also  assume  in  its  favor  that  when  the  goods  were  put 
on  board  the  steamship  the  title  to  them  was  in  the  defendants, 
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and  that  the  goods  are  to  be  regarded  as  intrusted  to  or  de- 
posited in  the  hands  or  possession  of  the  trustee  within  the 
meaning  of  the  statute.  But  it  does  noi  follow  that  the  trustee 
should  be  charged. 

Tlie  object  of  the  trustee  process  is  to  enable  a  creditor  to 
attach  goods  or  credits  of  his  debtor  in  the  hands  of  a  third  per- 
son. ^^**  When  goods  are  attached  the  trustee  is  required  to 
hold  them  till  judgment  is  obtained  or  the  action  is  otherwise 
disposed  of  in  order  that  they  may  be  taken  on  execution  if  the 
plaintiff  obtains  judgment  against  the  defendant.  But  it  is 
well  settled  that  the  trustee  is  not  to  be  put  in  any  worse  posi- 
tion pecuniarily  by  reason  of  the  attachment  than  he  would 
otherwise  have  occupied  in  respect  to  the  goods  or  credits  at- 
tached: Boston  Type  Co.  v.  Mortimer,  7  Pick.  166,  168,  19  Am. 
Dec.  266;  Smith  v.  Stearns,  19  Pick.  20,  23;  Waldron  v.  Wilcox, 
13  R.  I.  518;  Drake  on  Attachment,  2d  ed.,  sec.  462. 

If,  for  instance,  he  has  advanced  on  goods  of  the  defendant  in 
his  possession  their  full  value  or  has  a  lien  on  them  for  their  full 
value,  he  will  not  be  charged  as  trustee  and  will  not  be  obliged 
to  deliver  up  the  goods  to  be  taken  on  execution:  Burlingame 
v.  Bell,  16  Mass.  318,  324;  Grant  v.  Shaw,  16  Mass.  341,  344,  8 
Am.  Dec.  142;  Curtis  v.  Norris,  8  Pick.  280. 

Or  if,  before  final  answer,  the  defendant  becomes  indebted  to 
him  on  a  contract  entered  into  before  the  service  of  the  writ,  he 
will  be  chargeable  only  with  the  final  balance,  if  any,  that  may 
be  due:  Lannan  v.  Walter,  149  Mass.  14.  We  regard  this  case 
as  analogous  to  those.  The  defendant  could  not  have  compelled 
the  trustee  to  unload  the  goods  without  tendering  full  indem- 
nity for  the  expense  to  which  it  would  thereby  be  put,  and  with- 
out offering  to  pay  the  freight:  M'Gaw  v.  Ocean  Ins.  Co.,  23 
Pick.  405;  Lord  t^  Neptune" Ins.  Co.,  10  Gray,  109,  119,  120; 
Violett  V.  Stettinius,  5  Cranch  C.  C.  559;  Shipton  v.  Thornton, 
9  Ad.  &  E.  314;  Thompson  v.  Small,  1  Com.  B.  328;  Hutchinson 
on  Carriers,  2d  ed.,  sec.  337. 

The  trustee's  claim  to  be  reimbursed  for  the  expenses  caused 
by  unloading  would  not,  perhaps,  be  a  lien  upon  the  goods,  and 
would  not,  perhaps,  constitute  a  setoff  in  the  strict  sense  of  the 
words  against  a  demand  for  the  goods  by  the  defendant;  but  it 
would  furnish  a  valid  excuse  for  their  nondelivery  and  would 
relieve  the  trustee  from  liability  for  their  conversion.  '"'Tlie 
trustee,"  it  is  said  in  Eddy  v.  O'Hara,  132  Mass.  56,  '"heing  a 
mere  stakeholder  summoned  into  a  suit  in  which  he  has  no  per- 
sonal interest,  is  entitled  to  the  protection  of  the  court  under 
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circumstances  in  which  an  ordinary  defendant  might  be  held 
liable."  If  the  freight  and  the  expense  of  unloading  the  goods 
^^^  and  of  the  delay  thereby  occasioned  to  the  trustee  would 
have  amounted  to  as  much  as  or  more  than  the  value  of  the 
goods,  we  do  not  think  that  the  trustee  could  be  required  to  un- 
load them  in  order  that  they  might  remain  here  to  be  taken  on 
execution.  And  it  follows  that  if  the  status  of  the  gxDods  at  the 
time  of  the  service  of  the  writ  upon  the  alleged  trustee  was  such, 
either  because  the  trustee  had  a  lien  upon  them  or  for  some 
other  equally  valid  reason,  that  the  trustee  could  not  be  required 
to  hold  them  in  order  that  they  might  be  taken  on  execution, 
then  the  trustee  was  entitled  to  be  discharged. 

It  is  no  answer  to  say  that  the  trustee  could  have  carried  the 
goods  to  Liverpool,  and  brought  them  back.  The  statute  con- 
templates that  in  order  to  charge  the  trustee  the  goods  shall  be 
in  his  possession  and  within  the  commonwealth  at  the  time  of 
the  service  of  the  writ  upon  him:  Andrews  v.  Ludlow,  5  Pick. 
28;  and  that  they  should  remain  here  in  order  that  they  may  be 
taken  on  execution.  If  the  trustee  transports  them  to  foreign 
parts,  he  does  so  at  his  own  risk.  And  we  think  that  when 
goods  of  the  defendant  have  been  laden  on  board  of  a  ship  by  an 
alleged  trustee,  in  the  usual  course  of  its  business  for  carriage  to 
a  distant  port,  and  the  expense  and  the  delay  attending  the 
unloading  of  them  will  be  as  much  as  they  are  worth,  the  trustee 
cannot  be  required  at  its  own  risk  to  transport  them  to  their 
destination,  and  then  to  return  them  to  the  port  of  shipment  in 
order  that  they  may  there  be  taken  on  execution  if  the  plaintifi; 
recovers  judgment  against  the  defendant.  It  might  be  doubt- 
ful whether  under  such  circumstances  the  alleged  trustee  would 
be  entitled  to  return  freight  and  to  the  expense  of  reloading,  to 
say  nothing  of  insurance  and  possible  duties  and  other  expenses, 
if  any. 

The  plaintiff  relies  on  Adams  v.  Scott,  104  Mass.  16-i,  and 
Landa  v.  Hoick,  129  Mo.  663,  50  Am.  St.  Rep.  459.  But  in 
neither  of  those  cases  did  it  appear  that  to  unload  the  goods,  or 
deliver  them  to  the  person  entitled  to  them,  would  subject  the 
alleged  trustee  to  an  expense  equal  to  or  more  than  the  value  of 
the  goods  in  its  possession,  or  would  impede  the  transportation 
of  other  goods  and  cause  injury  to  them,  or  that  there  was  any 
right  on  the  part  of  the  alleged  trustees  to  the  possession  of  the 
goods  for  the  purpose  of  earning  freight. 

*^^  We  have  not  thought  it  necessary  to  trace  the  history  of 
the  statutes  in  this  commonwealth  relating  to  the  trustee  pro- 
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cess.  For  an  exhaustive  discussion  of  the  process  of  foreign  at- 
tachment as  practiced  in  the  city  of  London,  see  Mayor  etc.  t. 
Cox,  L.  E.  2  H.  L.  239. 

Appeal  dismissed;  order  discharging  trustee  affirmed. 


ATTACHMENT— GOODS  IN    HANDS  OF  CARRIER.— Property 

In  the  possession  of  a  common  carrier,  awaiting  shipment,  is  sub- 
ject to  garnishment  at  any  time  before  its  transit  has  commenced: 
Landa  t.  Hoick,  129  Mo.  663,  50  Am.  St  Rep.  459,  and  see  nota 
thereto. 


Heotoe  ?;.  Boston  Electric  Light  Compant. 

[174    MASSXCEnOSKTTS,  212.] 

ELECTRIC  LIGHT  COMPANIES— INJURY  TO  LINEMAN 
OF  TELEPHONE  COMPANY— LIABILITY.— In  an  action  by  a  line- 
man of  a  telephone  company  for  injuries  received  from  contact 
with  an  uninsulated  wire  charged  with  electricity  belonging  to  an 
electric  light  company  while  upon  the  roof  of  a  building,  it  is  not 
suflBclent  to  show  that  the  defendant  had  reasonable  cause  to  ex- 
pect that  the  plaintiCC  would  go  rightly  or  wrongly  on  roofs  covered 
by  its  wires,  but  the  plaintiff  must  show  that  the  defendant  had 
Invited  or  licensed  him  to  go  where  he  was  when  he  was  Injured. 

S.  L.  Whipple  and  W.  M.  Noble,  for  the  plaintiff. 

E.  "W.  Burdett  and  C.  W.  Snow,  for  the  defendant. 

^^^  MORTON,  J.  After  the  former  decision  in  this  case, 
reported  in  Hector  v.  Boston  Electric  Light  Co.,  161  Mass. 
558,  the  plaintiff  amended  his  declaration  by  adding  an  allega- 
tion that  the  defendant  was  wrongfully  maintaining  its  wires 
over  41  Temple  Place,  without  any  right  or  permission  from 
the  owners  or  occupants  thereof,  and  went  to  trial  on  the  decla- 
ration as  thus  amended.  At  the  conclusion  of  the  plaintiff's 
evidence,  the  learned  chief  justice  of  the  superior  court  ruled 
that  the  plaintiff  could  not  recover  and  directed  a  verdict  for 
the  defendant.  The  case  comes  here  now  on  the  plaintiff's 
exceptions  to  this  ruling  and  order.  The  plaintiff  contends 
that  the  evidence  at  the  last  trial  differed  favorably  to  him  in 
material  respects  from  what  it  was  at  the  former  trial,  and 
therefore  that  the  grounds  on  which  the  court  decided  that 
case  are  not  applicable  to  this.  But  while  it  is  true  that  there 
are  some  differences,  we  do  not  think  that  they  affect  the  sub- 
stantial grounds  on  which  the  decision  in  that  case  was  placed. 
Those  grounds  were,  in  brief,  that  the  defendant  owed  no  duty 
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to  the  plaintiff  to  have  its  wires  properly  insulated  at  the  place 
where  he  was  injured,  or  to  have  them  supported  so  far  above 
the  roof  of  No.  41  that  the  plaintiff  would  not  come  in  contact 
with  them,  and  that  the  defendant  was  not  required,  for  the 
protection  of  the  servants  of  the  telephone  company,  to  main- 
tain an  effectual  insulation  of  its  wires  over  other  buildings 
than  that  on  which  the  standard  was  placed  at  places  where  the 
defendant  had  no  reason  to  expect  that  they  would  go  in  using 
its  standard,  and  where  the  defendant  had  neither  invited  nor 
licensed  them  to  go. 

It  was  assumed  in  the  opinion  that  the  defendant  had  per- 
mitted the  telephone  company  to  use  its  standard  on  building 
No.  45  Temple  Place,  and  that  the  plaintiff,  as  the  servant  of 
that  company,  had  an  implied  license  through  the  defendant 
from  the  owner  or  occupant  to  go  upon  the  roof  of  No.  45  and 
attach  telegraph  and  telephone  wires  to  the  standard.  The  fact, 
if  it  was  a  fact,  that  the  right  of  the  telephone  company  to  at- 
tach its  wires  to  the  standard  was  somewhat  greater  than  it  was 
there  assumed  to  be,  does  not  affect  the  principle  on  which  that 
case  was  decided.  That  case  turned  not  on  the  nature  of  the 
right  which  ^^'^  the  telephone  company  had  to  attach  its  wires 
to  the  standard,  but  on  the  duty,  if  any,  which  the  defendant 
owed  to  the  plaintiff  at  the  place  where  he  was  injured. 
Neither,  we  think,  for  the  same  reason  does  it  make  any  differ- 
ence that  the  plaintiff  was  not  sent  to  attach  a  wire  to  the 
standard  on  No.  45  Temple  Place,  but  was  sent  over  into  Tem- 
ple Place  to  find  a  suitable  route  and  a  suitable  series  of  fixtures 
for  the  wire  that  was  to  be  run;  nor  that  he  was  not  stooping 
under  a  group  of  wires  when  hurt;  nor  that  the  defendant,  not 
long  before  the  accident  to  the  plaintiff,  had  acquired  a  joint 
interest  with  the  telephone  company  in  the  fixture  on  building 
No.  34  Temple  Place.  The  plaintiff  does  not  contend,  as  we 
understand  him,  that  there  was  any  evidence  tending  to  show 
that  the  defendant  wrongfully  maintained  its  wires  over  Xo.  41 
Temple  Place.  The  most  that  he  contends  for  in  that  regard  is 
that  its  rights  were  no  greater  than  those  of  the  telephone  com- 
pany to  maintain  its  wires  over  the  same  building.  He  assumes, 
and  we  think  rightly  upon  the  evidence,  that  the  telephone  com- 
pany and  the  defendant  company  both  maintained  their  wires 
over  building  No.  41  by  implied  permission  of  the  owners  or  oc- 
cupants of  that  building;  in  other  words,  that  they  were  licen- 
sees. This  was,  in  substance,  the  situation  at  the  former  trial, 
though,  perhaps,  it  was  not  brought  out  so  sharply. 
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The  matters  most  strongly  urged  as  new  or  as  not  developed 
at  the  former  trial  consist  of  evidence,  tending  to  show  that 
there  had  been  a  joint  use  to  a  greater  or  less  extent  prior  to 
the  accident  by  the  defendant  and  the  telephone  company  of 
structures  throughout  the  city,  the  structures  sometimes  belong- 
ing to  one  and  sometimes  to  the  other;  that  the  telephone  com- 
pany had  so  used  the  standard  belonging  to  the  defendant  on 
the  building  No.  45  Temple  Place;  that  linemen  in  the  dis- 
charge of  their  duties  go  everywhere  upon  roofs  where  there  are 
wires,  and  from  roof  to  roof  as  may  be  necessary  to  reach  a  par- 
ticular fixture,  though  whether  with  or  without  the  permission 
of  the  owners  or  occupants  of  the  buildings  did  not  appear,  and 
that  the  alternating  wires  which  were  strung  from  the  fixture  on 
the  building  No.  45  Temple  Place  to  that  on  No.  34  Temple 
Place,  and  from  one  of  which  the  plaintiff  received  the  shock 
which  caused  the  injury,  had  been  strung  only  a  short  time  be- 
fore the  ^^'^  accident,  and  were  amongst  the  telephone  wires 
which  had  been  there  a  long  time.  This  evidence  was  material 
only  as  tending  to  show  that  the  defendant  had  reasonable  cause 
to  expect  that  the  plaintiff  would  approach  the  fixture  on  No. 
45  at  the  place  and  in  the  manner  in  which  he  was  approaching 
it  when  he  was  injured,  and  had  invited  or  licensed  him  to  go 
there  for  the  purpose  of  attaching  the  telephone  wire  to  that 
fixture.  The  evidence  failed  to  show  that.  There  was  nothing 
tending  to  show  that  the  defendant  invited  or  licensed  the 
plaintiff  to  go  everywhere  over  the  roofs  in  the  city  where  there 
were  wires,  or  that  it  had  any  authority  to  do  so.  It  was  not 
enough  to  show  that  the  defendant  had  reasonable  cause  to  ex- 
pect that  the  plaintiff  in  the  discharge  of  his  duties  would  go 
rightly  or  wrongly  upon  roofs  covered  by  its  wires.  The  plain- 
tiff was  bound  to  go  further,  and  show  that  the  defendant  had 
invited  or  licensed  him  to  go  where  he  was  when  he  was  in- 
jured. It  was  held  in  the  former  opinion  that  it  was  not  the 
duty  of  the  defendant  to  have  its  wires  properly  insulated  over 
their  whole  circuit,  or  to  have  them  placed  so  far  above  the 
roofs  of  buildings  which  they  covered  that  the  plaintiff  and 
other  linemen  would  not  come  in  contact  with  them.  It  lim- 
ited the  duty  and  liability  of  the  defendant  to  cases  in  which  it 
had  permitted  or  licensed  the  telephone  company  to  use  its  fix- 
tures, and  to  places  where  it  had  reasonable  cause  to  expect 
that  the  servants  of  the  telephone  company  would  go  in  the  dis- 
charge of  their  duties  in  connection  with  wires  attached  to  the 
defendant's  fixtures  and  to  which  it  had  invited  or  licensed 
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them  to  go.  And,  as  applied  to  the  evidence  now  before  us,  we 
see  no  reason  to  modify  or  change  the  views  then  expressed,  and 
no  ground  on  which  tlie  defendant  can  be  held  liable. 

We  have  not  considered  the  question  of  due  care  on  the  part 
of  the  plaintiff.  We  doubt  whether  a  finding  that  he  was  in 
the  exercise  of  due  care  would  be  warranted.  The  view  which 
we  have  taken  of  the  effect  of  the  former  decision  renders  it 
unnecessary,  however,  to  consider  that  question. 

Exceptions  overruled. 


ELECTRIC  COMPANIES.— IMPERFECT  INSULATION  of  elec- 
tric wires  acts  as  an  invitation  to  persons  worlcing  among  thiem 
to  risli  tlie  consequences  of  contact  witli  tliem:  Periiam  v.  Port- 
land Electric  Co.,  33  Or.  4.51,  72  Am.  St.  Rep.  730.  If  electric  com- 
panies fail  to  insulate  their  wires,  and  one  lawfully  on  a  roof  en- 
gaged in  work  requiring  bim  to  rislc  coming  in  contact  with  the 
wires  is  injured,  he  is  entitled  to  damages,  and  no  presumption  of 
contributory  negligence  will  be  indulged:  Clements  v.  Louisiana  Elec- 
tric Co.,  44  La.  Ann.  692,  32  Am.  St.  Rep.  348. 


Boston  Insurance  Company  v.  Globe  Fire  Insur- 
ance Company. 

[174  Massachusetts,  2-29.] 

IN  MARINE  INSURANCE  a  policy  may  be  Issued  to  cover 
property  in  which  the  insured  has  not  at  the  time  any  Interest,  and 
the  policy  will  attach  wlien  the  interest  is  acquired. 

MARINE  INSURANCE— REINSURANCE— WAGERING 
POLICY.— A  contract  of  reinsurance  of  such  marine  rislis  as  the 
reinsured  has  when  the  contract  was  entered  into,  or  might  have  or 
take  during  the  year  that  it  was  to  run,  is  not  void  as  a  wager 
policy,  but  is  a  valid  contract  of  insurance. 

E.  P.  Carver,  for  the  plaintiff. 

E.  S.  Mansfield  and  P.  Mansfield,  for  the  defendants. 

*^^  MORTOX,  J.  In  each  of  these  cases  there  was  a  de- 
murrer, which  was  sustained,  and  judgment  ordered  for  the  de- 
fendant. The  plaintiff  thereupon  appealed  to  this  court.  Tlie 
declaration  alleges  in  each  case  in  substance  that  the  defendant 
made  a  contract  of  reinsurance  with  the  plaintiff  for  fifty  thou- 
sand dollars,  by  which  the  defendant  agreed  that  it  would  pay 
one-half  of  all  losses  that  the  plaintiif  should  suffer  by  fire  under 
marine  policies  of  insurance  for  one  year,  not  exceeding  five 
thousand  dollars  on  any  one  loss;  that  while  the  contract  was  in 
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force  the  schooner  "Marguerite"  and  her  cargo  and  freight, 
which  were  insured  under  a  marine  policy  in  the  plaintiff  com- 
pany, were  totally  destroyed  by  fire,  and  the  plaintiff  became 
liable  to  pay  and  did  pay  one  thousand  and  seventy-five  dollars, 
and  the  defendant  became  liable  to  the  plaintiff  for  one-half 
thereof;  and  that  due  proof  of  loss  was  made  to  the  defendant 
company.  A  copy  of  the  policy  is  annexed  to  and  made  a  part 
•f  the  declaration  in  each  case.  From  that  it  appears  that  the 
reinsurance  was  to  cover  "hulls,  freights,  cargoes,  profits,  and  / 
or  other  insurable  interests,  insured  under  marine  policies,  in 
any  part  of  the  world,  which  the  said  Boston  Marine  Insurance 
Company  has,  may  have,  or  shall  take  during  the  currency  of 
this  policy."  Then  follow  words  limiting  the  risk,  'To  cover 
any  and  all  loss,  and  /'  or  damage,  charges,  and  /  or  expenses 
caused  by  or  arising  from  fire,"  etc.  The  demurrer  in  each 
case  is  the  same,  and  the  ground  of  it  is  that  the  policy  of  rein- 
surance "is  illegal  and  void,  because  it  purports  'to  cover  hulls, 
freights,  cargoes,  profits,  and  /  or  other  insurable  interests,  in- 
sured under  marine  policies  in  any  part  of  the  world,'  which  the 
plaintiff  had  October  19,  1897,  or  may  have  or  shall  take  during 
the  currency  of  said  policy,  to  wit,  during  one  year  from  Oc- 
tober 19,  1897,  until  October  19,  1898." 

The  question  is  the  same  in  both  cases,  and  is  whether  the 
reinsurance  of  such  risks  as  the  plaintiff  had  when  the  contract 
was  entered  into,  or  might  have  or  take  during  the  year  that  it 
was  to  run,  rendered  the  policy  void  as  a  wager  policy. 

It  is  to  be  assumed  that  it  was  within  the  power  of  the 
defendant  to  issue  reinsurance  policies  on  marine  fire  risks. 
Though  the  reinsurance  was  for  losses  occasioned  by  fire,  it  is 
evident  that  it  was  for  fire  as  a  part  of  a  marine  risk,  and  con- 
stituted in  substance  and  effect  marine  insurance.  This  renders 
^^*  inapplicable  the  recent  case  of  Sun  Ins.  Office  of  London  v. 
Merz,  63  N.  J.  L.  to  which  our  attention  has  been  called  by 
counsel  for  the  defendant.  If  the  defendant  undertook  marine 
insurance  it  was  bound  by  the  law  and  the  usages  which  apply 
to  that  kind  of  insurance:  Imperial  Ins.  Oo.  v.  Fire  Ins.  Co., 
4  C.  P.  Div.  166.  The  policy  which  it  issued  to  the  plaintiff  was 
an  open  policy  for  one  year,  and  was  intended  to  cover  not  only 
risks  which  the  plaintiff  had  taken  and  which  were  in  force  at 
the  date  of  the  policy,  but  was  also  intended  to  attach  to  and 
cover  such  marine  risks  as  the  plaintiff  should  thereafter  take 
during  the  continuance  of  the  policy.  It  is  clear,  we  think, 
that  in  marine  insurance  a  policy  may  be  issued  to  cover  prop- 
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erty  in  which  the  insured  has  not  at  the  time  any  interest,  but 
in  which  he  subsequently  acquires  an  interest,  and  that  the 
policy  will  attach  when  the  interest  is  acquired.  Such  policies 
are  of  common  occurrence,  and  are  required  by  the  necessities 
of  business:  See  E.  Carver  Co.  v.  Manufacturers'  Ins.  Co.,  6 
Gray,  214;  Clark  v.  Iliggins,  133  Mass.  58G;  Lincoln  v.  Boston 
Ins.  Co.,  159  Mass.  337;  Insurance  Co.  of  North  America  v. 
Hibernia  Ins.  Co.,  1-10  U.  S.  565;  Arnold  v.  Pacific  Ins.  Co., 
T8  N.  Y.  7;  Continental  Ins.  Co.  v.  Aetna  Ins.  Co.,  138  N.  Y. 
16;  Beddall  v.  British  etc.  Ins.  Co.,  143  N.  Y.  94. 

We  do  not  see  why  there  may  not  be  a  valid  contract  of 
indemnity  in  regard  to  such  risks  by  one  insurance  company 
with  another  which  shall  attach  as  the  risks  are  taken  by  the 
original  insurer.  Such  a  contract  or  policy  w^ould  constitute  in 
no  just  sense  a  wager  policy.  The  reinsurer  would  be  liable 
under  it  only  in  cases  where  the  reinsured  had  an  insurable 
interest  and  suffered  a  loss.  Contracts  to  take  effect  on  the 
happening  of  a  future  event  are  not  unfamiliar  or  contrary  to 
law.  Letters  of  credit  and  offers  of  reward  are  familiar  illus- 
trations: See,  also,  Blanchard  v.  Cooke,  144  Mass.  207.  In 
ordinary  insurance  upon  merchandise  in  a  store  belonging  to 
the  proprietor  or  on  commission,  the  policy  will  attach  to  goods 
subsequently  purchased  or  received,  and  in  which  at  the  date  of 
the  issuing  of  the  policy  the  insured  could  have  had  no  possible 
interest:  Lee  v.  Howard  Ins.  Co.,  11  Cush.  324;  Hooper  v. 
Hudson  Eiver  Ins.  Co.,  17  N.  Y.  424.  See,  also,  Eivaz  v. 
Gerussi,  6  Q.  B,  Liv.  222;  Sawyer  v.  Dodge  County  Ins.  Co.,  37 
Wis.  503;  Mills  v.  Farmers'  Ins.  Co.,  37  Iowa,  400. 

-^^  It  is  not  necessary  in  all  cases  that  there  should  be  an  in- 
surable interest  at  the  time  when  the  policy  issues  in  the  prop- 
erty on  which  insurance  is  desired.  In  marine  insurance  it  in 
suilicient  if  there  is  an  insurable  interest  when  the  risk  begins 
and  at  the  time  of  the  loss:  Hooper  v.  Eobinson,  98  U.  S.  528. 
In  such  a  case  the  policy  will  attach  and  the  insurer  will  be 
liable.  We  see  no  reason  why  reinsurance  should  dilTer  in  this 
respect  from  original  insurance.  Any  ot!ier  rule  would  result 
in  many  cases  in  rendering  reinsurance  impossible,  and  we  can 
see  no  advantage  in  such  a  rule,  or  reason  for  it.  If  the  rein- 
surer wishes  to  know  the  particulars  of  the  risks  that  are  taken 
by  his  insured,  he  can  protect  himself  by  stipulations  to  that 
effect,  as  is  commonly  done;  but  the  absence  of  such  stipulationai 
will  not  render  the  reinsurance  contract  invalid.     It  attaches 
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ex  proprio  vigore  to  the  risks  as  they  are  assumed  hy  the  re- 
insured: Imperial  Ins.  Co.  v.  Fire  Ins.  Co.,  4  C.  P.  Div.  1G6, 
171,  172;  Arnold  v.  Pacific  Ins.  Co.,  78  N.  Y.  7,  13. 

The  learning  and  diligence  of  counsel  for  the  defendant  have 
placed  before  us  many  extracts  from  text-books  and  cases  and 
codes,  in  which  the  general  doctrine  is  laid  down  that  there 
must  be  an  insurable  interest  at  the  time  when  the  policy  issues, 
and  that  there  can  be  no  reinsurance  except  to  the  extent  to 
which  the  reinsured  has  an  insurable  interest  subsisting  at  the 
time  of  reinsurance.  As  general  propositions,  we  have  no  occa- 
eion  to  discuss  them  or  to  differ  from  them.  We  do  not  under- 
stand that  it  is  the  law  in  regard  to  marine  insurance,  or  that 
it  has  been  decided  that  one  insurance  company  may  not  con- 
tract with  another  insurance  company  to  be  indemnified  by  the 
latter  for  a  certain  time  and  to  a  certain  amount  for  losses  from 
risks  of  a  certain  character  which  it  has  already  taken,  and  that 
it  may  take  during  the  life  of  the  contract. 

That  was  and  is  the  question  raised  by  the  demurrer.  We 
think  that  the  ruling  sustaining  the  demurrer  was  wrong.  The 
result  is  that  the  demurrers  must  be  overruled,  the  appeals 
sustained,  and  the  judgments  set  aside. 

So  ordered. 


REINSURANCE  IS  A  CONTRACT  of  Indemnity  In  which  the  In- 
surer reinsures  risks  In  another  company:  Barnes  v.  Helila  Ins. 
Co..  56  Minn.  38,  4.5  Am.  St.  Rep.  438;  it  is  a  valid  contract  both  as 
to  fire  and  marine  policies:  See  extended  note  to  Barnes  v.  Hekla 
Ins.  Co.,  45  Am.  St.  Rep.  442. 

INSURANCE— FUTI'RE  PROPERTY.— A  policy  of  Insurance 
covering  grain  in  stacks  and  granary  for  five  successive  crops  is 
valid;  so,  too,  is  a  policy  covering  future  pureliase-^  of  goods:  See 
extended  note  to  Strong  v.  Manufacturers'  Ins.  Co.,  20  Am.  Dec.  518. 
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[174  MASSACHrSETTS,  245.] 

TRIATv— CRIMINAL— .JURORS.— An  oblection  which  does  not 
affect  the  whole  panel  of  jurors  is  not  a  ground  of  challenge  to 
the  array. 

TRIAI^CRIMINAL— VIEW  OF  PLACE  OF  CRIME.— The 
right  of  an  accused  person  to  have  the  ,1nry  view  tlie  place  wliere 
the  murder  was  committed  rests  In  the  discretion  of  the  court. 

WITNESSES— CONTRADICTING.— In  a  criminal  case,  tlie 
prosecution,  for  tlie  purpose  of  contradicting  a  witness,  may  prove 
that  he  testified  differently  l>efore  tlie  grand  jury. 

TRIAI^—CRIMINA  INVOLUNTARY      CONVERSATION      OP 
ACCUSED.— Where   an  accused   has  had   three   conversations   with 
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police  officers,  separated  in  time,  each  complete  in  Itself,  and  In  no 
way  referring  forward  to  things  still  to  bo  said  for  explanation  or 
qualification,  tlie  fact  tliat  tliey  all  relate  to  the  same  subject  does 
not  make  them  one  conversation,  and  the  third  conversation  may 
properly  be  excluded  as  not  being  voluntary,  wltbout  the  exclusion 
of  the  other  two. 

TKIALr-EVIDENCE— REBUTTAL.— Where,  in  a  criminal 
case,  tlie  prosecution  may  rest  on  general  presumptions,  as  that  a 
man  can  run,  until  specific  evidence  Is  introduced  tending  to  show 
that  the  particular  case  is  exceptional,  the  fact  that  tlie  prosecu- 
tion knew  tliat  a  dL'fense  to  such  presumption  would  be  set  up  does 
not  affect  its  duties  and  compel  it  to  introduce  all  its  evidence  as 
part  of  its  case  in  chief,  but  it  may  wait  until  the  defense  Is  set 
up  and  introduce  evidence  in  rebuttal. 

TKIAI^CONVEKSATIONS  AS  PART  OF  RES  GESTAE.— 
■^Vhere  an  act  can  be  proved,  it  does  not  follow  that  any  and  all 
conversation  which  happens  to  be  going  on  at  the  time  of  the  act 
can  be  proved  also. 

APPEAI^ERROR  IN  EXCLUSION  OF  EVIDENCE.-It  Is 
not  error  to  exclude  an  answer  where  it  does  not  appear  wliat  it 
was  expected  to  be,  where  it  is  presumably  hearsay,  and  where  it 
is  not  sliown  that  anytliing  admissible  was  expected. 

APPEAI^INSTRUCTIONS— ERROR.— The  omission  from  a 
requested  instruction  of  the  words  "abiding  conviction  amounting 
to  a  moral  certainty,"  as  explanatory  of  the  obligation  of  the  gov- 
ernment to  prove  its  case  beyond  a  reasonable  doubt,  is  not  error 
where  the  substance  of  the  instruction  has  been  given. 

INSTRUCTION  —  CRIMINAL  CASE  -  MALICE.— The  ac- 
cused in  a  murder  case  is  not  prejudiced  by  a  failure  to  instruct 
the  jury  tliat  "malice  means  Intent  to  kill  or  do  grievous  bodily 
harm;  if  there  was  such  precedent  intent  the  homicide  is  murder; 
if  tliere  is  no  precedent  intent,  there  is  no  murder,"  where  from  the 
instructions  actually  given  it  appears  that  the  whole  jury  were  led 
to  suppose  that  an  actual  intent  to  kill  unlawfully  was  necessary 
to  the  otfeuse  of  murder. 

HOMICIDE— WHAT  MAY  BE  MURDER— An  accidental 
homicide  may  be  murder  if  it  occurs  in  the  course  of  an  attempt 
to  commit  a  felony. 

II.  r.  Ilarrinian  and  G.  P.  "Wardner,  for  Chance. 

M.  J.  Sughrue,  assistant  district  attorney,  for  the  common- 
wealth, 

-"*'  IT0L1\[ES,  C.  J.  1.  If  the  challenge  to  the  array  was  in 
due  form,  and  if  an  exception  was  taivcn  to  the  decision  over- 
ruling it,  still,  fairly  construed,  it  does  not  allege  on  independ- 
ent grounds  that  the  law  as  to  posting  the  jury  list  in  the  city 
of  r)Oston  was  not  complied  with,  hut  rather  that  the  records 
6et  forth  show  that  it  was  not,  or  do  not  show  that  it  was:  Stats. 
1897,  c.  515,  sec.  2.  "We  do  not  mean  to  give  any  countenance 
to  the  ohjection,  hut  for  the  purposes  of  decision  it  is  enough 
to  say  that,  if  it  were  well  taken,  it  does  not  affect  the  whole 
]>anol,  and  therefore  i-  not  a  o-round  of  cliallenge  to  the  array: 
Cunimonwealth  v.  "Walsh,  121;  ^lass.  32,  '3S. 
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2.  The  second  exception  is  to  the  refusal  of  the  court  to  order 
a  view  of  the  place  where  the  murder  was  committed  and  of 
the  route  along  which  the  defendant  Chance  was  alleged  to 
have  fled.  It  was  expected  that  such  a  view  would  strengthen 
the  argument  for  Chance  that  he  was  unable  to  run  as  the 
murderer  ran.  On  the  other  hand  the  view  was  objected  to  by 
the  defendant  Hagan.  The  whole  matter  rested  in  the  discre- 
tion of  the  court.  The  language  of  the  chapter  as  to  criminal 
trials  is  that  the  court  "may  order  a  view,"  etc.:  Pub.  Stats.,  c. 
214,  sec.  11.  In  the  chapter  concerning  juries  the  language  is, 
"The  jury  may  ....  be  taken  to  view  the  premises  .... 
when  it  appears  to  the  court  that  such  view  is  necessary  to  a 
just  decision":  Pub.  Stats.,  c.  170,  sec.  43.  The  word  "may" 
implies  a  discretion.  Without  such  governance  views  might 
become  rather  an  obstruction  than  an  aid  to  justice,  and  we 
believe  that  when  extended  from  their  ancient  use  in  real  ac- 
tions they  always  have  been  held  to  be  subject  to  the  discretion 
of  the  court  both  in  this  state  and  in  England:  Commonwealth 
V.  Webster,  5  Cush.  295,  298,  299,  52  Am.  Dec.  711;  The  Queen 
V.  Martin,  L.  R.  1  C.  C.  378,  381;  Anonymous,  6  Mod.  211; 
AnomTnous,  1  Barn.  144;  Attorney  General  v.  Green,  1  Price, 
130;  i  Burr.  252,  254,  255;  Anonymous,  2  Chit.  422.  This 
being  so,  although  the  view  might  have  been  evidence  if  it  had 
been  taken,  photographs  and  plans  found  to  be  instructive  prop- 
erly were  admitted. 

3.  A  woman  with  whom  Chance  lived  was  called  by  the  gov- 
ernment, ^**  and  gave  testimony  tending  to  prove  innocence  by 
way  of  alibi,  and  of  his  appearance  on  coming  home  after  the 
hour  of  the  murder.  The  government  then  was  allowed  to 
ask  her  whether  she  had  not  testified  before  the  grand  jury  that. 
Chance  returned  in  about  half  an  hour  after  his  going  out, 
which  was  fixed  by  her  at  about  the  hour  of  the  murder,  and 
that  he  was  out  of  breath  as  though  he  had  been  running,  white 
as  a  sheet  and  nervous.  This  was  admitted  to  lay  a  foundation 
for  contradiction  under  Public  Statutes,  chapter  169,  section  22. 
It  is  objected  that  it  violated  the  secrecy  of  proceedings  before 
the  grand  jury.  But  this  objection  is  disposed  of  by  Common- 
wealth V.  Mead,  12  Gray,  167,  71  Am.  Dec.  741;  New  Harap- 
Bhire  Ins.  Co.  v.  Healcy,  151  Mass.  537,  538. 

4.  The  defendant  was  arrested  on  April  20,  1898.  On  that 
day  he  had  a  conversation  with  an  officer  in  which  he  gave  a 
certain  account  of  where  he  was  on  the  niffht  of  the  murder,  and 
admitted  that  he  owned  a  coat  found  in  the  alleged  path  of 
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the  running  murderer,  and  that  he  had  it  about  the  hour  of  the 
murder.  On  the  morning  of  the  next  day  the  defendant  was 
asked  in  the  presence  of  several  officers  concerning  his  where- 
abouts, and  gave  a  somewhat  different  account,  and  said  that  he 
went  to  bed  about  half-past  eight  or  nine,  whereas  the  testimony 
of  the  woman  with  whom  he  lived  was  that  he  was  away  from 
home  after  eight  for  a  greater  or  less  time.  On  the  afternoon 
of  that  day  the  defendant  was  arraigned,  and  in  the  evening 
the  same  officers,  with  one  exception,  examined  him  at  length 
with  a  stenographer.  In  the  course  of  this  last  examination 
there  was  evidence,  more  or  less  contradicted,  of  certain  words 
being  used  by  an  officer  which  the  court  found  or  ruled  to  be 
Buch  an  inducement  as  to  render  the  portion  of  the  examination 
which  followed  inadmissible.  The  court  thereupon  found  or 
ruled  that  the  previous  part  of  the  examination  was  so  con- 
nected with  the  later  part  that  none  could  be  put  in.  The  de- 
fendant then  asked  the  court  to  go  still  further,  and  to  rule  that 
the  two  previous  examinations  were  so  connected  with  the  last 
that  they  also  should  be  excluded;  but,  upon  the  court  refusing 
BO  to  rule,  preferred  to  have  the  whole  of  the  third  examination 
go  in,  saving  his  exception  to  the  refusal  to  exclude  all  three. 

"We  do  not  see  what  we  can  say  by  way  of  argument  to  make 
^***  the  independence  of  the  three  conversations  plainer  than  it 
is  made  by  a  simple  statement  of  the  facts.  They  were  sep- 
arated in  time,  and  each  was  complete  in  itself  and  in  no  way 
referred  forward  to  things  still  to  be  said,  or  depended  upon 
them,  for  explanation  or  qualification  of  what  had  been  said 
already.  Tlie  fact  that  they  all  related  to  the  same  subjects,  as 
they  naturally  would,  did  not  make  them  one:  Rex  v.  Reason, 
1  Strange,  499,  500.  The  court  went  to  the  extreme  in  its 
anxiety  to  protect  the  defendant's  rights.  If  it  had  gone  fur- 
ther, it  clearly  would  have  been  wrong:  See  Commonwealth  v. 
Keyes,  11  Gray,  323,  324;  Adam  v.  Eames,  107  Mass.  275;  Com- 
monwealth V.  Campbell,  155  Mass.  537;  Commonwealth  v.  Rus- 
f^ell.  160  :\rass.  8,  10. 

It  is  argued  further  that  the  conversations  were  not  volun- 
tary in  view  of  the  defendant's  confinement,  recent  recovery 
from  a  fit  of  delirium  tremens,  etc.  We  have  no  disposition  to 
make  the  rule  of  exclusion  stricter  than  it  is  under  our  deci- 
sions. It  goes  to  the  verge  of  good  sense,  at  least:  Regina  v. 
BaMry,  2  Den.  C.  C.  430,  445,  440;  Retina  v.  Reeve.  12  Cox 
C.  C.  179,  180;  Hopt  v.  People.  110  IT.  S.  574,  584.  The  fmd- 
inir  tb.at  the  conversations  were  voluntary  was  fully  warranted: 
See  Commonwealth  v.  Bond,  170  ]\rass.  41. 
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Finally,  it  is  slightly  pressed  that  the  conversations  had  noth- 
ing in  them  tending  to  criminate  the  defendant,  while  it  is  in- 
eisted  that  he  suli'ered  by  their  being  admitted.  We  believe 
that  in  stating  the  first  two  we  have  indicated  sufficiently  their 
relevancy. 

5.  It  being  important  to  prove  whether  the  defendant  shaved 
off  his  mustache  before  or  after  the  murder,  a  witness  was  per- 
mitted to  testify  through  an  interpreter  that  he  did  not  remem- 
ber the  time  but  that  he  had  a  sign — that  the  night  before  there 
was  a  fight  at  Kasanof's  store,  and  the  following  morning  the 
mustache  was  taken  off.  This  was  excepted  to.  Another  wit- 
ness then  fixed  the  date  of  the  fight  at  Kasanof's  store  as  the 
date  of  the  murder.  The  evidence  was  admissible  on  ele- 
mentary principles:  McDonald  v.  Savoy,  110  Mass.  49,  50. 

6.  The  government  put  in  evidence  that  after  the  murder  the 
defendant  Chance  was  seen  running  rapidly  from  the  place.  A 
part  of  the  evidence  for  the  defense  was  that  Chance,  by  reason 
'"^^^^  of  injuries  and  illness,  was  unable  to  run  fast.  The  gov- 
ernment knew  that  this  defense  would  be  set  up,  and  experts 
on  both  sides  had  examined  Chance  beforehand.  The  defense 
was  indicated  further  by  the  cross-examination  of  the  witnesses 
who  said  that  they  saw  Chance  run.  Under  these  circum- 
stances, the  defendant  contended  that  the  government  was 
bound  to  put  in  all  its  evidence  as  to  Chance's  ability  to  run  as 
part  of  its  case  in  chief;  but  the  court  ruled,  subject  to  excep- 
tion, that  such  evidence  would  be  proper  in  rebuttal,  and  the 
government  evidence  was  put  in  at  that  stage.  The  ruling  was 
right.  No  doubt  Chance's  ability  to  run  went  to  the  identity 
of  the  man  seen  running,  but  there  are  many  possible  questions 
on  the  elements  of  the  case  which  the  government  must  prove, 
concerning  which  it  may  rest  on  general  presumptions  until 
specific  evidence  is  introduced  tending  to  show  that  this  is  an 
exceptional  case.  It  must  show  that  the  defendant  did  not  do 
the  act  by  reason  of  insanity,  but  it  is  not  obliged  to  call  ex- 
perts in  the  first  instance  to  show  that  the  man  was  sane.  Trials 
would  be  made  even  more  unnecessarily  long  than  they  are  if 
all  possible  defenses  of  this  sort  had  to  be  met  in  advance  with- 
out waiting  to  see  whether  they  are  set  up.  Most  men  can  run. 
That  was  enough  until  the  jury  had  some  ground  for  believing 
that  Chance  did  not  fall  under  the  general  rule.  Of  course, 
the  fact  that  the  government  had  reason  to  expect  the  evidence 
which  was  offered  in  defense  did  not  affect  its  duties.  It  had 
a  right  to  wait  until  the  expectation  was  fulfilled.     Whether  an 
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exception  could  be  maintained  upon  this  matter  we  need  not 
consider,  as  in  our  opinion  the  court  took  the  proper  course. 

7.  Evidence  was  oilered  by  the  defense  and  excluded,  sub- 
ject to  exception,  that  one  ilrs.  O'Brien,  since  dead,  during  a 
quarrel  with  her  husband  went  to  a  closet  took  out  two  bullets 
and  said,  "The  tliird  one  killed  Russell."  Seemingly,  it  was 
argued  that  the  evidence  showed  grounds  for  suspecting  Mrs. 
O'Brien's  husband,  and  that  her  declaration  was  admissible  un- 
der the  Statutes  of  1898,  chapter  535.  The  statute  was  met  by 
the  judges,  who  were  not  satisfied  that  the  declaration  was 
made  in  good  faith  and  upon  personal  knowledge.  It  now  ia 
argned  that  the  evidence  was  admissible  as  part  of  the  rea 
gestae.  But  it  was  no  part  of  any  material  fact  or  act.  Assum- 
ing that  the  presence  ^^^  of  the  bullets  in  the  closet  had  some 
infinitesimal  bearing  upon  the  case,  which  is  going  far,  the  fact 
that  Mrs.  O'Brien,  rather  than  some  one  else,  took  them  out 
was  immaterial,  except  on  the  assumption  that  the  declaration 
was  material,  which  is  the  very  thing  to  be  proved.  If  her 
taking  out  the  bullets  were  material,  still  the  declaration  would 
not  be  made  admissible  by  that  fact,  but  would  have  to  stand  on' 
its  own  merits,  which  are  not  enough.  The  act  of  taking  out 
the  bullets  needed  no  explanation  and  was  not  explained,  in  any 
material  sense,  by  Mrs.  O'Brien's  words.  It  is  not  the  law  that 
any  and  all  conversation  which  happens  to  be  going  on  at  the 
time  of  an  act  can  be  proved  if  the  act  can  be  proved. 

8.  A  witness  testified  that  she  had  seen  O'Brien  wearing  an 
overcoat  like  the  one  produced  which  belonged  to  Cliance  and 
was  found  in  what  was  supposed  to  be  the  path  of  the  mur- 
derer's flight.  The  witness  did  not  identify  the  coat  or  in  any 
way  fix  the  time  when  she  saw  O'Brien  wearing  one  like  it. 
She  was  asked  what  O'Brien  said  at  the  time.  It  does  not  ap- 
pear what  the  answer  was  expected  to  be.  We  find  it  hard  to 
imagine  anything  which  would  have  been  material  and  admis- 
sible. O'Brien  was  alive,  so  that  the  statute  mentioned  above 
did  not  apply.  Presumably,  what  he  said  was  mere  hearsay.  If 
it  had  been  a  confession,  still  the  cases  have  held  that  the 
general  rule  against  hearsay  applies:  Commonwealth  v.  Chab- 
bock,  1  Mass.  "^144;  Farrell  v.  Weitz,  160  Mass.  288;  6  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  573,  subv.  "Confessions."  If  any- 
thing admissible  was  expected  it  should  have  been  shown:  Hon- 
sucle  v.  EufTin,  173  Mass.  420. 

9.  The  defendant  Chance  seems  to  have  presented  an  unrea- 
sonable number  of  requests  for  rulings.  The  thirty-seventh  is 
brought  before  us.     It  was  given  in  substance  by  tlie  court. 
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except  that  the  court  did  not  use  the  phrase  "abiding  convic- 
tion amounting  to  a  moral  certainty,"  as  explanatory  of  the 
O'bligation  of  the  government  to  prove  its  case  beyond  a  reason- 
able doubt.  This  matter  has  been  disposed  of  with  what  but 
for  this  case  would  seem  almost  superfluous  amplitude  in  Com- 
monwealth V.  Costley,  118  Mass.  1,  23-25. 

10,  The  last  exceptions  argued  are  to  the  refusal  to  give  in 
terms  the  instructions  asked  with  regard  to  the  definition  of 
^'^^  murder  and  malice  aforethought.  "Malice,"  it  was  said, 
"means  intent  to  kill  or  do  grievous  bodily  harm."  If  there 
was  such  precedent  intent,  the  request  went  on,  "the  homicide 
is  murder.  If  there  is  no  precedent  intent,  there  is  no  murder." 
The  court  went  further  in  favor  of  the  defendant  rather  than 
less  far,  although  it  did  not  use  the  words  of  the  request.  After 
defining  murder  in  the  usual  way,  it  went  on  to  state  that  malice 
"means  the  state  of  mind  which  prompts  the  conscious  violation 
of  law  to  the  prejudice  and  injury  of  another."  It  "is  intended 
to  denote  an  action  flowing  from  any  wicked  and  corrupt  mo- 
tive." The  court  then  said  that  homicide  "may  be  manslaughter 
when  done  by  a  rash  and  wanton  act  without  malice;  or  it  may 
be  with  purpose  and  intent  to  do  the  unlawful  act  of  killing 
accompanied  by  malice  aforethought,  and  then  it  is  murder. 
It  is  with  the  latter  charge  of  murder  that  we  have  here  to 
deal."  So  that  on  the  whole  the  jury  were  led  to  suppose  that 
an  actual  intent  to  kill  unlawfully  was  necessary  to  the  offense 
of  murder.  The  defendant  cannot  complain.  If  it  had  been 
necessary,  the  jury  properly  might  have  been  instructed  that 
it  is  possible  to  commit  murder  without  any  actual  intent  to 
kill  or  to  do  grievous  bodily  harm,  and  that,  reduced  to  its  low- 
est terms,  malice  in  murder  means  knowledge  of  such  circum- 
stances that  according  to  common  experience  there  is  a  plain 
and  strong  likelihood  that  death  will  follow  the  contemplated 
act,  coupled,  perhaps,  with  an  implied  negation  of  any  excuse 
or  justification.  "The  criterion  in  such  cases  is  to  examine 
whether  common  social  duty  would,  under  the  circumstances, 
have  £U[rgested  a  more  circumspect  conduct":  1  East  P.  C.  2G2; 
Commonwealth  v.  Pierce,  138  Mass.  165,  178,  52  Am.  Pep.  204. 
Of  course,  we  do  not  mean  to  imply  that  such  a  likelihood  would 
be  enough  to  satisfy  the  statutory  requirement  of  deliberately 
premeditated  malice  aforethought,  and  to  constitute  murder  in 
the  first  degree. 

It  is  suggested  that  the  instructions  asked  would  liave  ex- 
cluded the  possibility  of  the  jury's  finding  that  the  offense  was 
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murder  because  committed  in  the  attempt  to  commit  an  offense 
punishable  with  imprisonment  for  life,  whereas,  it  is  argued,  the 
offense  must  be  murder  on  other  grounds,  and  then  is  raised  by 
the  supposed  concomitant  to  murder  in  the  first  degree:  Pub. 
Stats.,  c.  202,  sec.  1.  The  applicability  of  this  suggestion  ap- 
pears to  ^^^  us  wholly  fanciful,  but  the  suggestion  itself  is  op- 
posed to  the  most  authoritative  statements  of  the  common  law, 
which  recognize  that  an  accidental  homicide  may  be  made 
murder  if  it  occurs  in  the  course  of  an  attempt  to  commit  a 
felony:  Eex  v.  Plummer,  Kelyng,  109,  111,  117;  Regina  v.  Bar- 
rett, Stephen's  Digest  of  Criminal  Law,  art.  223,  p.  146,  note 
4;  Foster's  Crown  Law,  258.  Although  the  proposition  has  re- 
ceived severe  and  well-known  criticisms,  among  others  from 
Lord  Macaulay  in  the  notes  to  his  draft  of  a  penal  code  for 
India,  it  would  be  hard  to  overrule  it  in  view  of  the  section  of 
the  Public  Statutes  to  which  we  may  have  referred.  Certainly, 
we  have  no  occasion  to  do  so  in  this  case. 
Exceptions  overruled. 


TRIAL,  CRIMINAL— VIEW  OF  PREMISES.-The  Jury  may,  la 
the  discretion  of  the  court,  be  permitted  to  visit  the  scene  of  the 
res  gestae  in  criminal  cases:  State  v.  Perry,  321  N.  C.  533,  61  Am. 
St.  Rep.  GS3.  But  whether  or  not  in  a  given  case  a  view  should 
be  allowed  is  purely  a  matter  within  the  discretion  of  the  trial 
court:  See  extended  note  to  Erwin  v.  Bulla.  92  Am.  Dec.  343. 

TRIAL,  CRIMINAI.r-.TURORS.— The  incompetency  of  some  of 
the  jurors  summoned  is  not  a  ground  for  quashing  the  venire: 
Arp  V.  State.  07  Ala.  5.  38  Am.  St.  Rep.  137. 

A  WITNESS  MAY  BE  IMPEACHED  by  showing  that  he  made 
statements  at  the  preliminary  examination,  or  l>efore  the  grand 
jury,  contradictory  of  his  evidence  at  the  trial:  .Tackson  v.  State,  33 
Tex.  Cr.  Rep.  2S1.  47  Am.  St.  Rep.  30.  and  note. 

INSTRUCTIONS.— THE  COURT  IS  NOT  ROUND  to  instruct  the 
jury  in  the  language  of  a  request,  even  when  the  instruction  re- 
quested is  proper:  State  v.  Hoxsie.  15  R.  I.  1.  2  Am.  St.  Rep.  838. 

HOMICIDE.  ACCIDENTAI^WHEN  MURDER.— Homicide  com- 
mitted in  the  perpetration  of  a  felony,  or  In  an  attempt  to  perpetrate 
a  felony,  is  murder,  even  thougli  the  Pcilling  is  unintentional:  Note 
to  State  V.  Levelle,  27  Am.  St.  Rep.  810. 
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Wholley  V,  Western  Assurance  Company. 

[174  MAB8ACHT78ETT8,  263.] 

INSURANCE— WAIVER  OF  PROOF  OF  LOSS.— Where  an 
Insured  sends  notice  of  loss  to  an  insurance  company,  and  tlie  com- 
pany sends  its  adjuster  to  view  the  burned  premises,  after  which, 
with  the  company's  local  agent,  an  agreement  is  made  with  the  in- 
sured to  leave  the  amount  of  the  loss  to  another,  on  the  basis  of 
whose  figures  the  company  would  settle,  such  agreement  to  settle 
constitutes  a  waiver  of  the  proofs  of  loss  required  by  the  policy, 
since  the  adjuster  was  acting  within  the  apparent  scope  of  his  au- 
thority. 

N.  P.  Frye,  for  the  plaintiff. 

H.  N.  Shepard,  C.  H.  Stebbins,  and  0.  Storer,  for  the  de- 
fendant.- 

^®*  MORTON,  J.  The  defendant  ig  a  foreign  insurance  com- 
pany with  its  principal  oflfice  in  Toronto,  Canada.  At  the  time 
ot  the  issuing  of  the  policy  and  of  the  loss  it  had  a  general 
agent  in  Boston  and  a  local  agent,  one  Fay,  in  Lawrence  where 
the  property  was  situated.  The  defendant  does  not  contend 
now,  as  we  understand  it,  that  the  policy  did  not  attach  and 
that  a  loss  has  not  occurred  under  it.  Its  contention  is  that 
proofs  of  loss  have  not  been  furnished  as  required  by  the  policy, 
and  that  there  has  been  no  arbitration  to  determine  the  amount 
of  the  loss  which  is  a  condition  precedent  to  the  bringing  of 
an  action  in  case  the  parties  fail  to  agree  upon  the  amount  of 
the  loss. 

There  was  evidence  tending  to  show  that  on  the  morning  af- 
ter the  fire  the  plaintiff  notified  Fay,  the  local  agent,  of  it, 
and  that  Fay  thereupon  notified  the  Boston  office,  and  received 
from  one  Dooley,  who  it  was  admitted  was  a  special  agent  or 
adjuster  of  the  defendant  company,  a  reply  saying  that  the 
notice  of  loss  had  been  received  and  that  he  would  be  in  Law- 
rence on  the  following  Tuesday  and  give  the  matter  attention. 

There  was  also  evidence  tending  to  show  that  Dooley  went  to 
Lawrence,  and  in  company  with  Fay  viewed  the  premises,  and 
afterward  with  Fay  saw  the  plaintiff  and  agreed  with  him  that 
the  amount  of  the  loss  should  be  left  to  one  Flanders,  a  carpen- 
ter, and  that  the  company  would  settle  on  the  basis  of  his  fig- 
ures; that  Flanders  a  few  days  after  handed  his  figures  to  Fay, 
who  forwarded  them  to  Dooley,  but  received  no  reply  either  to 
that  or  subsequent  letters  to  Dooley,  and  that  nothing  more 
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was  ever  done  by  Dooley  or  the  company  in  relation  to  the  mat- 
ter. 

We  think  that  it  would  have  been  competent  for  the  jury  to 
find  on  this  evidence  that  Dooley  was  sent  by  the  general  agent 
at  Boston  to  Lawrence  to  investigate  and  adjust  the  loss,  and 
that  it  was  within  the  apparent  scope  of  his  authority  to  waive 
proofs  of  loss  and  to  agree  upon  the  amount  of  the  loss,  and  that 
''^^^  he  did  so  by  agreeing  to  leave  the  matter  to  Flanders  and 
to  accept  his  figures  as  the  basis  of  settlement.     The  notice 
of  the  fire  was  sent  to  the  office  in  Boston,  and  it  is  hardly  to 
be  supposed  that  Dooley  would  have  acted  on  it  without  some 
authority  or  direction  from  the  general  agent.    It  is  admitted 
that  he  was    an  adjuster,  and  the  natural  import  of  his  pres- 
ence at  the  scene  of  the  loss,  after  the  notice  to  the  Boston 
office  and  his  reply,  would  be  that  he  was  there  to  settle  and 
adjust  the  loss  on  behalf  of  the  company,  and  with  authority 
for  that  purpose.     Under  such  circumstances,  we  think  that 
the  agreement  to  settle  according  to    Flanders'  figures    could 
have  been  found  to  constitute  a  duly  authorized  waiver  of  the 
proofs  of  loss  which  were  required  by  the  policy:   Graves  v. 
Merchants'  etc.  Ins.  Co.,  82  Iowa,  637,  31  Am.  St.  Rep.  507; 
Brown  v.  State  Ins.  Co.,  74  Iowa,  428,  7  Am.  St.  Eep.  495; 
Hartford  Ins.  Co.  v.  Keating,  86  Md.  130,  63  Am.  St.  Rep.  499; 
Davidson  v.  Guardian  Assur.  Co.,  176  Pa.  St.  525;  Gould  v. 
Dwelling-House  Ins.   Co.,  134  Pa.  St.  570,  19  Am.  St.  Rep. 
717;  Perry  v.  Dwelling-House  Ins.  Co.,  67  N.  H.  291,  G8  Am. 
St.  Rep.  668;  Cooper  v.  Insurance  Co.  of  Pennsylvania,  96  Wis. 
362;  Oshkosh  Gaslight  Co.  v.  Germania  Ins.  Co.,  71  Wis.  454,  5 
Am.  St.  Rep.  233;  McCollum  v.  Liverpool  etc.  Ins.  Co.,  67  Mo. 
App.  6Q;  Indiana  Ins.  Co.  v.  Capehart,  108  Ind.  270;  Aetna  Ins. 
Co.  V.  Shryer,  85  Ind.  362;  Perry  v.  Faneuil  Hall  Ins.  Co.,  11 
Fed.  Rep.  482;  Mitchell  v.  Orient  Ins.  Co.,  40  111.  App.  Ill;  Mc- 
Pike  v.  Western  Assur.  Co.,  61  Miss.  37;  New  Orleans  Ins.  Co. 
V.   ^Matthews,   65   Miss.   301.     See,    contra,    Home  Ins.   Co.  v. 
Sorsby,  60  Miss.  302;  Hollis  v.  State  Ins.  Co.,  65  Iowa,  454; 
FvereU  v.  London  etc.  Ins.  Co.,  142  Pa.  St.  332,  24  Am.  St. 
Rep.  499. 

There  was  nothing  left  to  arbitrate  if  the  plaintiff  and  Dooley 
agreed  to  settle  according  to  the  figures  of  Flanders,  and  the 
condition  in  regard  to  arbitration  would  not  therefore  apply: 
Hayes  v.  Milford  Ins.  Co.,  170  Mass.  492.  497.  It  is  not  neces- 
sary to  consider  whether  Dooley  could  have  waived  it.  Accord- 
ing to  the  report,  if  the  ruling  of  the  court  that  the  action  could* 
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not  be  maintained  was  right,  then  judgment  was  to  be  entered 
on  the  verdict  which  was  ordered  for  the  defendant,  otherwise 
the  plaintiff  was  to  have  judgment  for  four  hundred  and  thirty- 
five  dollars.  "We  think  that  there  should  be  judgment  for  the 
plaintiff  for  the  sum  named. 
So  ordered. 


INSURANCE— WAIVER  OF  PROOF  OF  LOSS.— If  an  Insurance 
company  makes  a  demand  for  arbitration,  It  is  a  waiver  of  proofs 
of  loss:  Home  Fire  Ins.  Co.  v.  Bean,  42  Neb.  537,  47  Am.  St  R6p. 
71L 


Evans  v.  O'Connor. 

[174  Massachtjsetts,  287.] 

WITNESSES  —  INCRIMINATING  TESTIMONY  —  PRIVI- 
LEGE.—Where  a  witness  is  connected  with  several  distinct  transac- 
tions which  tend  to  incriminate  him,  all  of  which  are  material  to  the 
issues  in  the  case,  he  does  not  waive  his  privilege  of  refusing  to 
testify  as  to  some  of  the  incriminating  transactions,  by  consent- 
ing to  testify  as  to  others.  But  he  waives  his  privilege  as  to  such 
transactions  so  far  as  the  inquiry  as  to  them  is  within  the  proper 
limits  of  a  cross-examination. 

ALIENATION  OF  AFFECTIONS— GIST  OF  ACTION  FOR 
ADULTERY.— An  action  to  recover  damages  for  adultery  committed 
with  the  plaintiff's  wife  is  based  upon  his  loss  of  consortium,  and 
the  alienation  of  affections  is  not  the  gist  of  the  action,  but  is 
merely  a  matter  of  aggravation. 

Two  actions  of  tort.  One  against  O'Connor  to  recover  dam- 
ages for  adultery  alleged  to  have  been  committed  with  the  plain- 
tiff's wife,  and  for  the  alienation  of  her  affections.  The  other 
action  against  O'Connor  and  Merrill  to  recover  damages  for 
an  alleged  unlawful  conspiracy  of  the  defendants  to  debauch 
the  plaintiff's  wife  and  to  induce  her  to  commit  adultery  with 
the  defendant  O'Connor. 

B.  B.  Jones,  for  the  defendants. 

H.  J.  Cole,  for  the  plaintiff. 

:iyo  LATHROP,  J.  In  these  cases  the  plaintiff  relied  upon 
acts  of  adultery  committed  by  the  wife  of  the  plaintiff  with 
the  defendant  in  the  first  case,  in  the  years  1893,  lS9-i,  and 
1895.  The  evidence  as  to  the  act  in  1893  was  as  to  one  oc- 
casion only,  and  was  very  slight,  though  the  evidence  was 
abundant  as  to  the  acts  of  1894  and  1895. 
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The  first  exception  relates  to  the  ruling  of  the  presiding  judge 
in  regard  to  the  right  of  the  wife  of  the  plaintiff  to  testify.  She 
was  called  hy  the  defendants,  and  desired  to  testify  as  to  her  re- 
lations with  O'Connor  in  the  year  1893,  but  not  as  to  those  in 
the  years  1894  and  1805.  She  was  instructed  hy  the  judge  that 
if  she  testified  as  to  matters  in  1893,  she  could  be  cross-examined 
fully  as  to  1894  and  1895.  The  witness  then  declined  to  testify. 
We  are  of  opinion  that  the  defendants  had  a  right  to  the  testi- 
mony of  the  witness  as  to  a  distinct  and  separate  transaction 
relied  upon  by  the  plaintiff,  and  that  the  witness  ought  to  have 
been  allowed  to  testify  as  to  the  year  1893,  without  waiving  her 
privilege  as  to  the  years  1894  and  1895:  Low  v.  Mitchell,  18 
Me.  372.  In  this  case  the  law  is  thus  stated  by  Mr.  Justice 
Shepley:  "The  rule  that  a  witness  is  not  obliged  to  criminate 
himself  is  well  established.  It  is  contended,  however,  that  if  the 
^^^  witness  waives  that  privilege  when  testifying  to  one  fact 
in  the  cause,  he  cannot  claim  it  while  testifying  to  any  other 
fact  material  to  the  issue.  If  he  consents  to  testify  to  one  mat- 
ter tending  to  criminate  himself,  he  must  testify  fully  in  all 
respects  relative  to  that  matter  so  far  as  material  to  the  issue. 
If  he  waives  the  privilege,  he  does  so  fully  in  relation  to  that 
act.  But  he  does  not  thereby  waive  his  privilege  of  refusing 
to  reveal  other  unlawful  acts,  wholly  unconnected  with  the 
act,  of  which  he  has  spoken,  even  though  they  may  be  material 
to  the  issue.  His  consent  to  speak  of  one  criminal  act  can- 
not deprive  him  of  that  protection,  which  the  law  affords  him 
so  far  as  respects  other  criminal  acts  not  connected  with  it": 
See,  also,  Lombard  v.  Mayberry,  24  Xeb.  674,  690,  8  Am.  St. 
licp,  234.  If,  however  within  the  legitimate  limits  of  cross- 
examination  as  to  the  fact  testified  to  an  inquiry  is  started  as 
to  other  facts,  the  witness  must  be  considered  as  having  waived 
his  privilege  as  to  the  latter  so  far  as  the  inquiry  as  to  them 
is  within  such  limits,  and  he  must  answer  even  though  his 
answers  may  tend  to  criminate  him.  We  do  not  understand  the 
ruling  to  have  been  thus  limited  by  the  presiding  justice. 

As  the  exception  applies  to  both  cases,  the  exceptions  must 
be  sustained  in  each  case.  It  may  be  well,  however,  to  say 
a  few  words  on  other  points  in  the  case.  The  jury  were  in- 
structed that  the  basis  of  the  action  was  the  alienation  of  the 
wife's  affections.  Tbis  question  was  fully  considered  in  Biga- 
ouette  V.  Paulet,  134  :Mass.  123,  45  Am.  Eep.  307,  where  it  was 
held  that  alienation  of  alTrctinn^  is  not  the  gist  of  the  action, 
but  is  merely  a  matter  of  aggravation;  that  the  husband's  right 
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of  action  is  based  upon  his  loss  of  consortium — "the  right  to 
the  conjugal  fellowship  of  the  wife,  to  her  company,  co-opera- 
tion, and  aid  in  every  conjugal  relation."  We  are  of  opinion, 
however,  that  this  point  is  not  open  to  the  defendant  Merrill. 
There  was  no  instruction  requested  in  regard  to  it,  and  the  ex- 
ceptions to  the  instructions  given  were  only  so  far  as  they  varied 
or  modified  the  instructions  requested:  See  Commonwealth  v. 
Walsh,  162  Mass.  242;  Fairman  v.  Boston  etc.  E.  R.  Co.,  169 
Mass.  170,  174. 

The  second  case  was  originally  brought  against  both  the  de- 
fendants, and  charges  them  with  unlawfully  conspiring  to- 
gether to  debauch  the  plaintiff's  wife,  and  to  induce  her  to  com- 
mit '-^^^  adultery  with  the  defendant  O'Connor.  During  the 
trial  the  plaintiff  discontinued  as  to  O'Connor.  Whether  the 
plaintiff  could  recover  against  Merrill,  under  those  circum- 
stances, we  need  not  consider,  as  no  objection  was  made:  See 
May  V.  Wood,  172  Mass.  11,  13,  and  cases  cited.  Nor  need  we 
consider  whether  the  evidence  was  sufficient  to  warrant  the 
jury  in  finding  against  Merrill,  as  it  may  be  different  on  another 
trial. 

Exceptions  sustained. 


Privilegre  of  a  Witness  as  to  Incriminating:  Testimony.* 
General  Rtde.— It  is  a  general  rule  In  the  examination  of  witnesses 
that  a  witness  may  refuse  to  answer  any  question  if  the  answer 
would  tend  to  expose  him  to  a  criminal  charge,  or  to  any  kind  of 
punishment:  Grannis  v.  Branden,  5  Day,  260,  5  Am.  Dec.  143;  United 
States  V.  Lynn.  2  Cranch  C.  C.  309:  Pleasant  v.  State.  15  Ark.  024; 
Taylor  v.  Mclrvin,  94  111.  488;  People  v.  Forbes,  143  N.  Y.  219; 
Suthard  v.  Rexford,  6  Cow.  255;  Rutherford  v.  Commonwcaltli,  2 
Met.  (Ky.)  387;  .Tanvrin  v.  Scammon.  29  N.  H.  280;  Cobum  v.  C/dell, 
30  N.  H.  540;  Simmons  v.  Holster.  13  Minn.  249. 

This  has  been  the  established  rule  in  England  and  America  from 
the  earliest  times,  and  has  been  treated  as  a  natural  right  to  which 
everyone  is  entitled.  In  an  early  case  in  Georgia— Marshall  v.  Riley, 
7  Ga,  367 — ^it  was  said  that  "the  maxim  of  the  common  law  that 
no  man  is  bound  to  accuse  himself  of  any  crime,  or  to  furnish  any 
evidence  to  convict  himself  of  any  crime,  is  founded  in  the  great 
principles  of  constitutional  right,  and  was  not  only  settled  in  early 
times  in  England,  but  was  brought  by  our  ancestors  to  America 
as  a  part  of  their  birthriglit.  This  is  a  maxim  of  the  law,  founded 
upon  the  principles  of  British  freedom,  and  may  be  considered  as 
one  of  our  constitutional  rights  and  privileges."     The  privilege  may 

♦referentes  to  monographic  notes. 
rross-examiiiation  of   a  defendant  in  a  criminal   prosecution:  3-S  Am.   St.   Rep. 
89r>-.S9S:  19  Am    Rep.  •'MS,  .349;  27  Am.  Rep.  140-145;  33  Am.  Rep.  540-547. 
Privilege  of  witness;  21  Am.  Dec.  56-tJ2. 
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be  claimed  by  the  witues3  if  the  answer  would  even  tend  to  in- 
criminate Uim,  the  rule  not  being  conlined  to  matters  which  di- 
rectly incriminate:  State  v.  Edwards,  2  Nott  &  McC.  13,  10  Am. 
Dec.  557;  People  v.  Matlier,  4  Wend.  2.30,  21  Am.  Dec.  122.  If  the 
answer  would  furnish  one  link  in  the  cliain  of  evidence  which 
might  convict,  it  is  sufficient:  State  v.  Simmons  Hardware  Co.,  109 
Mo.  118;  Ward  v.  State,  2  Mo.  120,  22  Am.  Dec.  449;  Iligdon  v. 
Heard,  14  Ga.  2.">,j;  Eaton  v.  Farmer,  4(5  N.  H.  200.  In  I'eopio  v. 
Mather,  4  Wend.  230,  21  Am.  Dec.  122,  it  was  said  tliat  '-when  the 
disclosures  he  [the  witness]  may  make  can  be  used  against  him  to 
procure  his  conviction  for  a  criminal  offense,  or  to  charge  him  with 
penalties  and  forfeitures,  he  may  stop  in  answering  before  he  ar- 
rives at  the  question  tlie  answer  to  which  may  show  directly  his 
moral  turpitude If  tliere  be  a  series  of  questions,  the  an- 
swer to  all  of  which  would  esta])lish  his  criminality,  the  party  can- 
not pick  out  a  particular  one  and  say  if  that  be  put  tlie  answer  will 
not  criminate  him.  If  it  is  one  step  having  a  tendency  to  criminate 
him  he  is  not  compelled  to  answer."  Chief  Justice  Marsliall,  in 
discussing  this  question'  in  Burr's  Trial,  1  Burr's  Trial,  244,  said: 
"Many  links  frequently  compose  that  chain  of  testimony  which  is 
necessary  to  convict  any  Individual  of  a  crime.  It  appears  to  the 
court  to  be  the  true  sense  of  the  rule  that  no  witness  is  compellable 
to  furnish  any  one  of  them  against  himself.  It  ia  certainly  not 
only  a  possible,  but  a  probable,  case  that  a  witness,  by  disclosing 
a  single  fact,  may  complete  the  testimony  against  himself;  and  to 
every  effectual  purpose  accuse  himself  as  entirely  as  he  would  by 
stating  every  circumstance  which  would  be  required  for  his  con- 
viction. That  fact  of  Itself  might  be  unavailing,  but  all  other  facts 
without  It  would  be  Insufficient.  While  that  remains  concealed 
within  his  own  bosom,  he  is  safe;  but  draw  it  from  thence,  and  he 
Is  exposed  to  a  prosecution.  The  rule  whicli  declares  that  no  man  Is 
compellable  to  accuse  himself  would  most  obviously  be  infringed 
by  compelling  a  witness  to  disclose  a  fact  of  this  description.  What 
testimony  may  be  possessed,  or  is  attainable,  against  any  individual, 
the  court  can  never  know.  It  would  seem,  then,  tliat  the  court 
ought  never  to  compel  a  witness  to  give  an  answer  which  discloses 
a  fact  that  would  form  a  necessary  and  essential  part  of  a  crime 
which  is  punishable  by  the  laws":  See,  further,  Counselraan  v. 
Hitchcock.  142  U.  S.  547;  Minters  v.  People,  139  III.  303;  Smith  v. 
Smith,  IIG  N.  C.  3SG. 

If  it  reasonably  appears  that  the  answer  would  have  a  tendency 
to  incriminate  the  witness,  he  cannot  be  compelled  to  answer: 
Stevens  v.  State,  '0  Kan.  712.  In  tliis  case,  whicli  was  a  prosecu- 
tion for  bastardy,  the  witn(>.ss  was  a^^l<ed  whi>tlier  lie  had  had  inter- 
course witli  tlie  prosecutrix,  and  wliiie  it  appeared  tliat  the  witness 
was  unmarried,  he  was  allowed  to  claim  his  privilege.  Tlie  situ- 
ations are  obviously  innumerable  where  the  question  would  arise 
as  to  tlie  right  of  a  witness  to  claim  his  privilege,  and  it  would  be  of 
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little  use  to  analyze  the  facts  in  the  many  cases  in  which  the 
privilege  has  been  claimed,  since  each  case  must  stand  upon  its  own 
facts,  and  it  Is  only  the  principles  underlying  the  decisions  that  are 
of  paramount  importance.  The  privilege  applies  not  only  to  the 
ordinary  witness  in  a  case,  but,  as  is  apparent  from  the  cases  al- 
ready cited,  to  the  defendant  in  a  criminal  prosecution  who  has 
talieu  tlie  stand  to  testify  in  his  own  behalf.  The  limits  of  the 
rule  as  applied  to  such  a  defendant  will  be  noticed  later:  See  Temple 
V.  Commonwealth,  75  Va.  892.  The  privilege  of  a  witness  to  re- 
fuse to  testify  extends  not  merely  to  testimony  taken  before  a  court 
upon  the  actual  trial  of  a  case,  but  to  examinations  before  a 
grand  jury:  People  v.  Lauder,  82  Mich.  109;  Mlnters  v.  People,  139 
111.  3G3;  Counselman  v.  Hitchcoclj,  142  U.  S.  547;  People  v.  Seaman, 
8  Misc.  Rep.  152;  29  N.  Y.  Supp.  329;  State  v.  Lewis,  96  Iowa,  286; 
to  examinations  before  legislative  bodies:  Emery's  Case,  107  Mass. 
172,  9  Am.  Rep.  22;  and  to  examinations  before  any  other  body 
that  has  power  to  subpoena  and  compel  the  attendance  of  witnesses: 
Eckstein's  Appeal,  148  Pa.  St.  509.  A  witness  must,  however,  ap- 
pear and  be  sworn;  his  privilege  is  available  to  him  only  as  a  wit- 
ness, and  cannot  be  extended  so  as  to  excuse  him  from  appearing: 
People  V.  Lauder,  82  Mich.  109;  Eckstein's  Appeal,  148  Pa.  St.  509. 
The  syllabus  to  the  case  last  cited  states  the  rule  thus,  that  "a 
witness  cannot  refuse  to  appear  and  be  sworn  on  the  ground  that 
he  is  already  under  indictment  for  alleged  criminal  connection  with 
the  matters  which  the  committee  propose  to  investigate,  and  that 
the  answer  to  questions  propounded  to  him  might  tend  to  prejudice 
him  in  the  criminal  proceedings  then  pending.  The  proper  course 
would  be  for  him  to  wait  until  the  question  is  propounded  to  him 
which  tends  to  criminate  him,  or  which  is  in  violation  of  any  of 
his  rights  as  a  citizen,  which  question  he  can  then  decline  to  an- 
swer." 

Constitutional  Safeguards.— The  constitution  of  the  United  States 
and  the  constitutions  of  most  of  the  states  contain  provisions  that 
no  person  can  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself.  These  provisions  have  been  the  subject  of  con- 
siderable judicial  construction,  the  question  being  whether  or  not 
The  words  "criminal  case"  apply  solely  to  a  criminal  prosecution 
against  the  witness  in  which  he  is  the  defendant.  Such  a  narrow 
construction  would  obviously  tend  to  deprive  a  witness  of  much  of 
the  protection  to  which  he  Is  supposed  to  have  been  entitled,  yet 
it  has  been  adopted  in  New  York  as  the  pi'oper  construction  of  the 
constitutional  guaranty,  in  cases  where  such  testimony  cannot  sub- 
sequently be  used  against  the  witness.  In  People  v.  Hackley.  24 
N.  Y.  74,  In  construing  such  a  constitutional  provision  the  court  said: 
"The  primary  and  most  obvious  sense  of  the  mandate  is  that  a 
person  prosecuted  for  a  crime  shall  not  be  compelled  to  give  evi- 
dence on  behalf  of  the  prosecution  against  himself  in  that  case. 
It  is  urged  that  no  such  narrow  and  verbal  construction  could  have 
been  in  the  view  of  the  authors  of  the  article,  for  the  reason  that 
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no  sucli  atrocious  procedure  as  that  supposed  has  been  tolerated  in 
civilized  countries  iu  modern  times.  But  constitutional  provisions 
are  not  leveled  solely  at  the  evils  most  current  at  the  times  In  which 
they  are  adopted,  but,  while  embracing  these,  they  look  to  the 
history  of  the  abuses  of  political  society  In  times  past  and  In  other 
countries  and  endeavor  to  form  a  system  which  shall  protect  the 
members  of  the  state  against  those  acta  of  oppression  and  mis- 
government  which  unrestrained  political  or  judicial  power  are  al- 
ways and  everywhere  most  apt  to  fall  into If  a  man  cannot 

give  evidence  upon  the  trial  of  another  person  without  disclosing 
circumstances  which  will  make  his  own  guilt  apparent  or  at  least 
capable  of  proof,  though  his  account  of  the  transactions  should  never 
bo  used  as  evidence.  It  Is  the  misfortune  of  his  condition  and  not 
any  want  of  humanity  iu  the  law.  If  tlie  witness  objects  to  a 
question  on  the  ground  that  answer  would  criminate  himself,  he 
must  allege,  in  substance,  that  his  answer,  if  repeated  as  his  ad- 
mission on  his  own  trial,  would  tend  to  prove  him  guilty  of  a  crim- 
inal offense.  If  the  case  is  so  situated  that  a  repetition  of  it  on 
a  prosecution  against  him  is  impossible,  as  where  it  is  forbidden  by, 
a  positive  statute,  I  have  seen  no  authority  which  holds  or  inti- 
mates that  the  witness  Is  privileged.  It  is  not  within  any  reason- 
able construction  of  the  language  of  the  constitutional  provision. 
The  term  'criminal  case,'  as  used  in  the  clause,  must  be  allowed 
some  meaning,  and  none  can  be  conceived  other  than  a  prosecution 
for  a  criminal  offense.  But  it  must  be  a  prosecution  against  him; 
for  what  Is  forbidden  is  that  he  should  be  compelled  to  be  a  wit- 
ness against  himself.  Now  if  he  be  prosecuted  criminally  touch- 
ing the  matter  about  which  he  has  testified  upon  the  trial  of  another 
person,  the  statute  makes  it  Impossible  that  his  testimony  given  ou 
that  occasion  should  be  used  by  the  prosecution  on  the  trial.  It 
cannot,  therefore,  be  said  that  in  such  a  criminal  case  he  has  been 
made  a  witness  against  himself,  by  force  of  any  compulsion  used 
toward  him  to  procure,  in  the  other  case,  testimony  which  cannot 
possibly  be  used  in  the  criminal  case  against  himself.  I  conclude, 
therefore,  that  the  relator  was  not  protected  by  the  constitution 
from  answering."  This  decision  does  not  Ignore  the  fact  that  a 
witness  may  be  compelled  to  disclose  matters  which  might  render 
easy  his  conviction  of  a  crime.  It  would  seem  to  be  little  short  of 
a  legal  quibble  to  say  that  a  man  does  not  give  testimony  against 
himself  when  he  discloses  where  all  tlie  evidence  sutUcient  to  con- 
vict himself  may  be  found,  especially  In  view  of  the  fact  that  with- 
out such  testimony  from  him  no  evidence  whatever  could  be  pro- 
duced against  him.  The  better  and  the  more  general  rule  is  in  con- 
flict with  the  New  York  case,  and  is  that  the  term  "criminal  case" 
Includes  any  inquiry  of  whatever  nature,  if.  under  the  law.  a  crim- 
inal prosecution  could,  under  any  circumstances,  be  commenced 
against  the  witness  with  respect  to  the  matter  concerning  which 
he  is  asked  to  testify.  The  rule  was  very  clearly  stated  by  Beatty, 
C.  J.,   in  the  case  of   Ex  parte  Clarke,   103   Cal.   3o2:  "To  bring  a 
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person  within  the  Immunity  of  this  provision,  it  Is  not  necessary 
that  the  examination  should  be  attempted  in  a  criminal  prosecution 
against  the  witness,  or  that  such  a  prosecution  should  have  been 
commenced  and  actually  pending.  It  is  sufficient  if  there  Is  a  law- 
creating  the  offense  under  which  the  witness  may  be  prosecuted. 
If  there  is  such  a  law  under  which  the  witness  may  be  indicted  or 
otherwise  prosecuted  for  a  public  offense  arising  out  of  the  acts  to 
which  the  examination  relates,  he  cannot  be  compelled  to  answer 
in  any  collateral  proceeding  unless  the  law  absolutely  secures  him 
against  any  use  in  a  criminal  prosecution  of  the  evidence  he  may 
give;  and  this  can  only  be  done  by  a  provision  that,  if  he  submits 
to  the  examination  and  answers  the  questions,  he  shall  be  exempt 
from  any  criminal  prosecution  for  the  offense  to  which  the  inquiry 
relates."  The  question  was  very  elaborately  discussed  in  Counsel- 
man  V.  Hitchcocii,  142  U.  S.  547,  the  court  reaching  the  conclusion 
tliat  whatever  the  wording  of  a  constitutional  provision  might  be. 
it  was  intended  to  give  the  same  broad  protection  to  a  witness 
In  the  matter  of  testifying  against  himself  as  was  given  by  the 
common  law,  and  that  the  exemption  corresponds  with  the  com- 
mon-law maxim.  Nemo  tenetur  seipsum  accusare,  which  has  ex- 
tended the  greatest  protection  to  a  witness.  The  court  quotes  with 
approval  from  the  opinion  in  Emery's  Case,  107  Mass.  172,  9  Am. 
Rep.  22,  where,  under  a  slightly  different  wording  of  the  constitu- 
tion of  Massachusetts,  the  court  said:  "It  is  a  reasonable  construc- 
tion to  hold  that  it  protects  a  person  from  being  compelled  to  dis- 
close the  circumstances  of  his  offense,  the  sources  from  which,  or 
the  means  by  which,  evidence  of  its  commission,  or  of  his  connec- 
tion with  it,  may  be  obtained,  or  made  effectual  for  his  conviction, 
without  using  his  answers  as  direct  admissions  against  him.  For 
all  practical  purposes,  such  disclosures  would  have  the  effecf  to  fur- 
nish evidence  against  the  party  maliing  them.  They  might  furnish 
the  only  means  of  discovering  the  names  of  those  who  could  give 
evidence  concerning  the  transaction,  the  instrument  by  which  a 
crime  was  perpetrated,  or  even  tlie  corpus  delicti  itself.  Both  the 
reason  upon  which  the  rule  is  founded,  and  the  terms  in  which  it 
is  expressed,  forbid  that  it  should  be  limited  to  confessions  of  guilt, 
or  statements  which  may  be  proved  in  subsequent  prosectitions,  as 
admissions  of  facts  sought  to  be  established  therein."  The  rule  as 
established  by  this  case  in  the  United  States  supreme  court  has 
been  almost  universally  approved  and  followed:  See,  further.  State 
V.  Simmons  Hardware  Co.,  109  Mo.  118;  Smith  v.  Smith,  116  N.  C. 
386;  Ex  parte  Cohen,  104  Cal.  524,  43  Am.  St.  Rep.  127. 

Penalties  and  Forfeitures.— The  rule  also  extends  to  cases  where 
the  answer  of  a  witness  would  tend  to  expose  him  to  a  penalty  or 
a  forfeiture.  The  witness  may  not  only  object  to  testifying  to  the 
main  fact  which  would  subject  him  to  a  penalty  or  forfeiture,  but 
may  also  refuse  to  disclose  any  one  of  a  series  of  facts  which  to- 
gether would  expose  him  to  such  penalty  or  forfeiture:  Rawlings  v. 
Hall,  1  Car.  &  P.  11;  Henry  v.  Salina  Baulc,  1  N.  Y.  S3;  People  v. 
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Rector,  19  Wend.  509;  Simmons  v.  Holster,  13  Minn.  249;  Matter 
of  Dickinson,  58  IIow.  I'r.  200;  Wyckofif  v.  Wagner  Typewriter  Co., 
99  Fed.  Rep.  158.  In  Lees  v.  United  States,  150  U.  S.  470,  where  an 
action  civil  in  form  was  brought  to  recover  a  penalty  for  Import- 
ing an  alien  under  contract  to  perform  labor,  in  violation  of  an  act 
of  Congress,  it  was  held  that,  while  the  action  was  clvU  In  form, 
it  was  undoubtedly  criminal  in  its  nature,  and  the  defendant  could 
not  be  compelled  to  be  a  witness  against  himself.  Boyd  v.  United 
States,  110  U.  S.  010,  Is  a  case  similar  In  principle.  Those  cases 
were  distinguished  in  principle  from  the  case  of  Levy  v.  Superior 
Court,  105  Cal.  GOO.  In  this  case,  in  pursuance  of  a  statute,  an  ac- 
tion was  brought  by  an  administrator  to  recover  property  of  the 
estate  of  a  decedent,  alleged  to  have  been  embezzled  by  the  defend- 
ant and  converted  to  his  own  use.  The  statute  provided,  as  a 
means  of  enforcing  the  clvU  remedy,  redress  in  the  way  of  imprison- 
ment and  damages  under  certain  conditions.  The  defendant  Levy 
M^as  cited  to  appear  and  be  examined  respecting  the  property  of 
the  deceased.  He  objected  on  the  ground  tliat  he  could  not  be  com- 
pelled to  testify  against  himself.  But  the  court  held,  McFarland,  J., 
dissenting,  that  the  statute  under  which  the  proceeding  was  brought 
was  remedial  and  not  penal  in  character,  and  that  the  constitutional 
protection  to  a  witness  did  not  apply.  The  privilege  of  a  witness, 
therefore,  does  not  apply  to  penalties  of  a  purely  remedial  char- 
acter, and  the  court  stated  the  distinction  between  the  provisions 
of  a  remedial  statute  for  the  enforcement  of  the  remedy  and  a  penal 
statute  to  be.  that  the  penalty  imposed  by  the  remedial  statute 
is  not  imposed  as  a  punishment  for  a  public  wrong,  but  as  redress 
for  a  private  grievance. 

Equity  follows  the  common  law  in  respect  to  the  privilege  of  a 
witness  to  refuse  to  testify  where  he  would  be  subject  to  penalties 
or  forfeitures.  This  was  clearly  stated  in  tlie  case  of  Polndexter 
V.  Davis,  0  Gratt.  4S1,  whore  the  court  said:  "It  Is  not  tlie  province 
of  equity  to  do  more  than  justice  between  tlie  parties  litigant  before 
it,  and  it  leaves  whatever  savors  of  punishment  or  penal  retribution 
to  the  rigors  of  the  common  law.  It  thv'refore  not  only  refuses 
directly  to  enforce  penalties  and  forfeitures,  but  will  not  for  such  a 
purpose  exercise  its  ancillary  jurisdiction  in  aid  of  a  common-law 
forum,  and  especially  wlien  it  is  called  upon  to  compel  a  discovery 
on  oatli  from  the  pnrty  soup:lit  to  bo  sub.ioctc>d.  In  rlie  l;ist  rospect, 
indeed.  It  conforms  to  the  spirit  of  the  common  law,  which,  jealous 
of  llie  liberty  of  the  citizen,  protects  him  from  being  made  his  own 
accuser,  or  forced  to  give  evidence  against  liimself.  The  rule  of 
equity  on  this  subject  is  not  conliued  to  cases  where  the  purpose 
of  the  suit  itself,  or  of  the  action  to  which  it  is  ancillary,  is  to  en- 
force the  penalty  or  forfeiture;  but  extends  to  those  where  tlie 
discovery  itself  would  expose  the  party  to  some  other  action  or  suit, 
or  any  criminal  or  penal  prosecution  tomling  to  the  like  result.  Nor 
is  it  material  whether  the  penalty  or  forfeiture  arises  out  of  tiie 
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commoD  or  statute  law,  or  Is  imposed  by  some  conveyance,  devise, 
or  contract,  giving  to  thie  act  of  the  party  wiiich  lie  is  called  upon 
to  discover,  the  effect  of  devesting  or  defeating  his  title  or  estate." 
Disgrace.— Theve  is  even  at  the  present  day  some  conflict  in  the 
decisions  as  to  whether  the  privilege  of  a  witness  to  decline  to 
answer  a  question  extends  to  answers  which  tend  to  disgrace  him 
merely,  and  which  cannot  tend  to  subject  him  either  to  a  criminal 
prosecution  or  to  suffer  a  penalty  or  forfeiture.  There  is  no  doubt 
that  the  early  trend  of  judicial  authority,  especially  in  England, 
was  to  allow  a  witness  to  refuse  to  answer  any  question  that 
tended  to  degrade  his  moral  character,  or,  more  properly  speaking, 
his  moral  reputation:  Pleasant  v.  State,  15  Ark.  624;  Fries  v. 
Brugler,  11  N.  J.  Eq.  79,  21  Am.  Dec.  52.  Even  in  those  cases  In 
which  the  witness  has  been  allowed  to  claim  his  privilege  because 
his  answer  would  disgrace  him  and  subject  him  to  infamy,  the 
courts  have  placed  some  limitation  on  the  right.  "We  have  seen  that 
if  the  answer  of  a  witness  would  tend,  even  in  a  remote  degree,  to 
incriminate  him  by  furnishing  the  slightest  clue  which  might  be 
used  In  a  prosecution  against  him,  It  Is  sufficient,  and  the  witness 
may  claim  his  privilege.  But  as  regards  answers  which  would 
merely  disgrace  the  witness  the  rule  is  different.  In  such  a  case, 
the  mere  tendency  of  the  answer  to  disgrace  the  witness  is  wholly 
Insufficient  to  permit  the  witness  to  refuse  to  answer.  The  answer 
must  directly  show  the  disgrace,  and  this  must  clearly  appear  to  the 
court.  This  was  brought  out  pointedly  in  the  case  of  People  v. 
Mather,  4  Wend.  230,  21  Am.  Dec.  122.  The  court  said:  "Where  the 
privilege  arises  from  an  apprehension  that  the  answer  will  expose 
the  character  of  the  witness  to  the  reproach  of  moral  turpitude,  as 
distinguished  from  the  danger  of  a  criminal  prosecution,  it  is  not 
enough  for  the  witness  to  allege  that  his  answer  will  have  a  tend- 
ency to  expose  him  to  infamy  or  disgrace.  The  question  must  be 
such  that  the  answer  to  it,  which  he  may  be  required  by  the  obliga- 
tion of  his  oath  to  give,  will  directly  show  the  infamy,  and  the 
court  must  see  that  such  will  be  the  case  before  they  will  allow 

the  excuse  to  prevail My  conclusion  is,  that  where  a  witness 

claims  to  be  excused  from  answering  a  question  because  the  an- 
swer may  disgrace  him,  or  render  him  infamous,  the  court  must  see 
that  the  answer  may,  without  the  intervention  of  other  facts,  fix 
on  him  moral  turpitude."  It  must  be  said  that  there  is  much  reason 
for  the  rule  that  a  witness  need  not  disclose  that  which  will  cer- 
tainly disgrace  him.  These  reasons  were  forcibly  stated  by  Gross- 
cup,  J.,  in  United  States  v.  James,  GO  Fed.  Rep.  257:  "The  privilege 
which  the  framers  of  the  amendment  secured  was  silence  against 

the  accusation  of  the  federal  government Did  they  originate 

such  privilege  simply  to  safeguard  themselves  against  the  law  In- 
flicted penalties  and  forfeitures?  Did  they  take  no  thought  of  the 
pains  of  practical  outlawry?  The  stated  penalties  and  forfeitures 
of  the  law  might  be  set  aside;  but  was  there  no  pain  In  disfavor 
and  odium  among  neighbors,  in  excommunication   from  church  or 
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societies  tlifit  miglit  be  governed  by  the  prevailing  views,  In  the 
private  liabilities  that  the  law  might  authorize,  or  in  the  unfathom- 
able disgrace,  not  susceptible  of  formulation  in  language,  which 
a  known  violation  of  law  brings  upon  the  offender?  Then,  too,  if 
the  Immunity  was  only  against  the  law  Inflicted  pains  and  penal- 
ties, the  government  could  probe  the  secrets  of  every  conversation, 
or  society,  by  extending  compulsory  pardon  to  one  of  its  partici- 
pants, and  thus  turn  hira  into  an  involuntary  informer.  Did  the 
framers  contemplate  that  this  privilege  of  silence  was  exchangeable 
always,  at  the  will  of  the  government,  for  a  remission  of  the  par- 
tJcipant's  own  penalties,  upon  a  condition  of  disclosure,  that  would 
bring  those  to  whom  he  had  plighted  his  faith  and  loyalty  within 

the  grasp  of  the  prosecutor?    I  cannot  think  so It  may  be 

that  the  offense  is  of  an  ancient  date,  and  has  been  succeeded  by 
years  of  Immaculate  conduct  and  citizKjnship.  Exposure,  self-con- 
fessed exposure,  would  lose  him  his  place  in  society,  his  good  name 
in  the  world,  and,  like  a  bill  of  attainder,  taint  his  blood  and  that 
of  all  who  inherit  it." 

The  clear  trend  of  modern  authority  is,  however,  away  from  the 
rule  laid  down  by  Judge  Grosscup,  and  the  practice  of  compelling 
a  witness  to  answer  any  question,  where  he  cannot  be  subjected 
to  a  penalty,  is  very  generally  recognized,  even  though  the  answer 
disgraces  the  witness.  This  tendency  of  the  modern  decisions  was 
pointed  out  as  early  as  1838  in  People  v.  Rector,  19  Wend.  560. 
The  same  rule  was  applied  in  People  v.  Abbot,  19  Wend.  102. 
There  is  no  doubt  that  the  statutes  granting  complete  Immunity  to 
a  witness  who  testifies  have  had  a  potent  Influence  In  bringing  the 
courts  to  adopt  this  view  of  the  extent  of  a  witness'  privilege. 
Such  statutes  would.  Indeed,  have  little  effect  if,  notwithstanding 
the  pardon  which  tliey  extend  to  witnesses,  the  witnesses  were  at 
liberty  to  refuse  to  testify.  The  prevailing  rule  undoubtedly  is 
that  a  witness  Is  not  privileged  from  testifying  as  to  matters  which 
merely  tend  to  disgrace  him  and  subject  him  to  infamy.  The  court, 
in  Brown  v.  Walker,  IGl  U.  S.  501,  stated  the  rule  tluis:  "If  the  an- 
swer of  the  witness  may  have  a  tendency  to  disgrace  him  or  bring 
him  into  disrepute,  and  the  proposed  evidence  be  material  to  the 
issue  on  trial,  the  great  weight  of  authority  is  that  he  may  be  com- 
pelled to  answer,  although,  if  the  answer  can  have  no  effect  upon 
the  ease,  except  so  far  as  to  impair  the  credibility  of  the  witness, 
he  may  fall  back  upon  his  privilege."  A  similar  decision  was 
reached  in  tliis  case  on  its  hearing  before  the  circuit  court  (Brown 
V.  Walker,  70  Fed.  Bep.  4G),  where  tlie  court  said:  "To  our  mind, 
it  is  clear  tlie  infamy  or  disgrace  to  a  witness  which  may  result 
from  disclosures  made  by  him  are  not  matters  against  whicli  the 
^•onstitution  shields,  and  that  so  long  as  such  disclosures  do  not  con- 
cern a  crime  of  which  he  may  bo  convicted,  the  provision  quoted 
does  not  apply."  To  the  same  efl't^ct  see  Clark  v.  Reese,  35  Cal.  SO: 
.Tenniiigs  v.  Prentice,  30  Mich.  -iL'l;  Moline  Wagon  Co.  v.  Preston, 
30  111.  App.  358;  Hill  v.  State,  4  Ind.   112;  Rutherford   v.  Couiuiou- 
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wealth,  2  Met.  (Ky.)  3S7;  Clementine  v.  State,  14  Mo.  112.    In  Jen- 
nings V.  Prentice,  39  Mich.  421,  Judge  Cooley  stated  that  a  witness' 
"dishonesty  or  fraud,  when  not  criminal,  may  as  properly  be  proved 
by  him  as  by  any  other  person."    As  already  noticed,  however,  the 
matter  must  be  material  to  the  issues  In  the  case  in  order  to  make 
it  something  of  which  the  witness  is  bound  to  testify.    This  was 
indicated  by  the  court  in  Weldon  v.  Burch,  12  111.  374,  in  quoting 
from   Greenleaf  on  Evidence:  "  'On  this  point,   there    has  been   a 
great  diversity  of  opinion,  and  the  law  still  remains  not  perfectly 
settled  by  authorities.     But  the  conflict  of  opinions  may  be  some- 
what   reconciled  by  a  distinction,  which    has  been  very    properly 
taken,  between  cases  where  the  testimony  is  relevant  and  material 
to  the  issue,  and  cases  where  the  question  Is  not  strictly  relevant, 
but  is  collateral,  and  is  asked  only  under  the  latitude  allowed  in 
a    cross-examination.     In    the   former  case,  there    seems   a   great 
absurdity  in  excluding  the  testimony  of  a  witness,  merely  because 
It  will  tend  to  degrade  himself,  when  others  have  a  direct  interest 
in  that  testimony,  and  it  is  essential  to  the  establishment  of  their 
rights  of  property,  of  liberty,  or  even  of  life,  or  to  the  course  of 
public  justice.     Upon  such  a  rule,  one  who  had  been  convicted  and 
punished  for  an  offense,  when  called  as  a  witness  against  an  ac- 
complice, would  be  excused  from  testifying  in  any  of  the  transac- 
tions  in  which  he  had  participated  with  the  accused,  and  thus  the 
guilty   might  escape.    And,   accordingly,  the  better  opinion   seems 
to  be  that  where  the  transaction  forms  any  part  of  the  issue  to  be 
tried,  the  witness  will  be  obliged  to  give  evidence,  however  strongly 
It  may  reflect  on  his  character.'    We  have  no  hesitation  in  adopting 
the  rule  thus  laid  down.    A  party  ought  not  to  be  deprived  of  the 
benefit  of  testimony  material  to  the  issue  in  the  case,  nor  ought 
the  course  of  public  justice  to  be  defeated,  merely  because  a  witness 
may  subject  himself  to  disgrace  or  reproach.    The  privilege  of  the 
witness  ought  not  to  be  considered  as  superior  to  the  rights  of  in- 
dividuals,  or   the    demands   of   public  justice.     He   is   required   to 
speak   of   a  transaction   in   which   he   voluntarily   participated.     If 
he  sustains  a  loss  of  reputation  in  consequence  of  disclosures,  it  is 
but  the  result  of  his  own  wrong."    The  rule  is  now  very  generally 
established  in  harmony  with  the  reasoning  of  this  case.     In  People 
V.  McClave.  57  Hun,  587,  It  was  held  that  the  privilege  of  the  witness 
could  not  be  invoked  where  the  investigation  was  by  police  com- 
missioners of  a  cliarge  against  a  police  sergeant  for  conduct  un- 
becoming an  officer.    And  in  Sullivan  v.  Newman,  03  Hun,  625,  17 
N.  Y.  Supp.  424,  a  witness  was  required  to  testify  that  he  had  been 
convicted  of  a  crime,  though  it  was  held  that  it  would  not  have  been 
competent  to  have  compelled    him    to    testify    that    he    had    been 
Indicted  simply. 

What  is  Testifying  Against  Self.— A  witness  cannot  be  compelled 
to  testify  against  himself  either  by  acts  or  words.  Compelling  a 
witness  to  stand  up  for  the  purpose  of  identifying  him  Is  not  a 
violation  of  this  privilege,  however.     In  holding  this,  it  was  said  in 


Sept.  1899.]  Evans  v.  O'Connor.  327 

State  V.  Reasby,  100  Iowa,  231:  "The  court  appears  not  to  have 
known  who  the  defendant  was,  and  had  the  right  to  cause  him  to 
identify  himself.  The  fact  that  he  was  accused  of  the  crime  was 
not  evidence  of  .cuilt.  and  to  require  him  to  stand  in  the  presence  of 
the  witnesses  and  jury  did  not  compel  him  to  furnish  evidence  of  his 
guilt.  We  are  not  aware  of  any  rule  of  law  which  entitles  the 
defendant,  in  a  criminal  case,  to  remain  concealed  during  his  trial, 
lest  his  presence  might  aid  in  his  identification;  yet,  the  rule  con- 
tended for  by  the  defendant,  carried  to  its  logical  conclusion,  would 
lead  to  that  result."  In  a  similar  case  in  New  York— People  v. 
Gardner,  144  N.  Y.  119,  43  Am.  St.  Rep.  741— the  court  said:  "We 
do  not  think  the  defendant's  constitutional  right  was  violated,  or 
that  he  was  compelled,  within  the  meaning  of  the  constitutional 
provisions  referred  to,  to  give  evidence  against  himself.  He  was 
bound  to  be  in  court  and  in  the  presence  of  the  jury,  the  recorder, 
and  the  witnesses  who  might  be  there.  The  recorder,  the  jurors,  and 
the  witnesses  had  the  right  to  see  him  and  he  had  the  right  to  see 
them.  It  was  necessary  that  he  should  be  identified  as  the  person 
named  in  the  indictment  and  charged  with  the  crime.  His  more 
standing  up  did  not  identify  him  with  the  alleged  crime,  and  did 
not  disclose  any  act  connected  with  the  crime.  There  was  notliing 
on  his  person  or  in  his  appearance  that  in  any  way  connected  him 
with  the  crime,  or  furnished  any  evidence  whatever  of  his  guilt." 
In  Williams  v.  State,  98  Ala.  52,  where  the  defendant  was  indicted 
for  night  walking,  it  was  held  proper  to  have  her  stand  up  before 
the  jury  to  allow  them  to  judge  of  her  age,  where  she  had  volun- 
tarily taken  the  witness  stand  in  her  own  behalf.  If  the  defendant 
had  not  voluntarily  become  a  witness,  however,  the  court  said  this 
action  of  the  trial  court  would  have  been  an  invasion  of  her  con- 
stitutional immunity.  In  such  a  case  the  standing  up  before  the 
jury  for  scrutiny  would  have  been  for  something  more  than  for 
mere  identification:  See,  also,  State  v.  Johnson,  67  N.  C.  55.  The 
recalling  of  a  defendant  after  he  has  already  voluntarily  testified 
is  not  making  him  give  testimony  against  himself.  He  may  be 
recalled  the  same  as  any  other  witness:  Clay  v.  State  (Tex.  Crim. 
App.  1899),  51  S.  W.  Rep.  370. 

There  is  some  conflict  in  the  decisions  as  to  what  constitutes  tes- 
tifying against  one's  self.  Care  must  be  taken  to  determine 
whether  there  is  involved  a  real  question  of  giving  Incriminating 
testimony.  If  a  defendant  has  voluntarily  taken  the  witness  stand 
to  testify  in  his  own  belialf,  he  may  be  properly  cross-examined 
concerning  every  matter  brouglit  out  on  direct  examination.  He 
has  waived  his  privilege  by  taking  tlie  stand  in  the  first  instance, 
and  what  might  be  objectionable  ordinarily,  because  it  tended  to 
Incriminate  him,  cannot  be  urged  after  he  has  testified  in  his  own 
behalf.  Such  a  case  is  Williams  v.  State,  98  Ala.  52.  Then  tliere  is 
a  class  of  cases  where  evidence  may  be  forcibly  taken  from  tlie 
accused  and  used  on  the  trial.     For  example,  a  murderer  may  be 
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taken  before  his  dying  victim,  and  the  declarations  of  the  victim 
at  that  time  may  be  proved  as  dying  declarations.  Liliewise  a  thief 
may  have  the  stolen  property  forcibly  taken  from  him,  and  such 
property  is  admissible  in  evidence  against  him.  Counterfeit  money, 
lottery  tickets,  and  gambling  devices  may  be  taken  from  an  ac- 
cused and  be  used  at  the  trial  to  establish  his  guilt.  None  of  these 
cases  violate  the  constitutional  privilege  of  a  witness,  and  by  the 
introduction  of  such  evidence  a  witness  Is  not  compelled  to  testify 
against  himself:  See  Commonwealth  v.  Dana,  2  Met.  329;  State  v. 
Pomeroy,  130  Mo.  489;  Boyd  v.  United  States,  116  U.  S.  616;  People 
V.  Gardner,  144  N.  Y.  119,  43  Am.  St.  Rep.  741.  In  these  cases  the 
accused  Is  not  entitled  to  the  property  or  the  evidence  which  has 
been  taken  from  him.  The  party  from  whom  the  property  has  been 
stolen,  or  the  state,  which  alone  Is  entitled  to  coin  money,  have  a 
right  to  the  property  which  has  been  seized.  The  situation,  how- 
ever, is  different  where  the  evidence  In  the  possession  of  the  ac- 
cused Is  his  own  to  which  he  Is  legally  entitled.  And  it  would  seem 
that  under  such  circumstances  compelling  him  to  do  an  act  or  to 
furnish  any  documents  would  be  furnishing  self-incriminating  testi- 
mony within  the  meaning  of  the  constitutional  prohibition.  But 
the  courts  have  not  always  adopted  such  a  liberal  construction.  In 
State  V.  Ah  Chuey,  14  Nev.  79,  33  Am.  Rep.  530,  the  defendant  was 
compelled  to  exhibit  his  arm  so  as  to  show  certain  tattoo  marks, 
the  court  holding  that  evidence  of  physical  facts  cannot,  either 
upon  principle  or  reason,  come  within  the  letter  or  the  spirit  of 
the  constitutional  prohibition.  And  yet  these  very  physical  facts 
may  be  the  missing  links  that  connect  a  person  with  the  crime 
charged  against  him.  This  was  the  case  In  State  v.  Jacobs,  5  Jones. 
259,  where  It  was  held  that  the  accused  should  have  been  allowed 
to  claim  his  privilege.  Here  the  vital  question  in  issue  was 
whether  the  accused  was  a  free  negro  or  not,  and  the  trial  court 
compelled  the  defendant  to  exhibit  himself  to  the  jury  so  that  they 
might  determine  by  inspection  his  quality  and  condition— his  blood 
or  race.  This  case  has  been  much  criticised,  but  it  would  seem 
that  if  by  close  inspection  the  jury  could  have  determined  his  race, 
and  this  was  the  vital  point  connecting  him  with  the  crime,  com- 
pelling him  to  stand  up  for  inspection  would  be  furnishing  evidence 
against  himself,  and  that  the  case  was  correctly  decided.  In  Stokes 
V.  State,  5  Baxt.  619,  30  Am.  Rep.  72,  it  was  held  improper  to  allow 
the  prosecution  to  bring  a  pan  of  mud  into  court  and  place  it  im- 
mediately In  front  of  the  jury,  and  after  proving  that  the  mud  was 
about  as  soft  as  the  mud  where  the  track  of  the  criminal  was  found. 
to  ask  the  accused  to  put  his  foot  in  the  mud.  And  in  Bl.ickwell 
v.  State,  67  Ga.  76,  44  Am.  Rep.  717,  the  place  at  which  the  pris- 
oner's leg  was  amputated  being  a  material  point,  it  was  held  to  be 
error  for  the  court  to  require  the  prisoner  to  show  his  limb,  so  that 
It  might  be  ascertained  ai  what  point  it  was  amputated.  In  the  last 
two  cases  cited  the  defendant  was  in  court,  and  it  was  sought  to 
Lave  the  court  compel  him  to  do  an  act  which,  while  merely  the 
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production  of  evidence  as  to  physical  facts,  yet  would  tend  to  con- 
nect him  with  the  crime.  The  question  seems  to  be  more  difficult 
if  the  evidence  has  been  forcibly  secured  outside  of  court  and  been 
Introduced  at  the  trial.  In  State  v.  Graham,  74  N.  C.  G4G,  21  Am. 
Rep.  493,  an  officer  who  had  arrested  a  prisoner  charged  with  lar- 
ceny, compelled  him  to  put  his  foot  in  a  track  found  near  where 
the  larceny  was  committed  and  testihed  as  to  the  result  of  the 
comparison,  and  the  court  held  that  the  evidence  was  properly  ad- 
missible, that  it  was  not  procured  by  duress,  and  the  defendant 
was  not  testifying  against  himself.  Walker  v.  State,  7  Tex.  App. 
245,  32  Am.  Rep.  595,  is  of  the  same  character  and  directly  approves 
the  North  Carolina  case.  Myers  v.  State,  97  Ga.  70,  Is  a  case  some- 
what different,  since  here  the  shoes  of  the  defendant  were  taken 
and  compared  with  the  tracks  made  at  the  place  of  the  crime,  and 
it  has  always  been  deemed  proper  to  take  from  the  defendant  any 
article  which  would  tend  to  connect  him  with  the  crime.  The  de- 
fendant did  no  act  and  was  required  to  do  no  act  himself.  The 
officer  simply  took  from  him  an  article  which  afterward  testified 
against  him.  There  seems  to  have  been  drawn  a  distinction  be- 
tween acts  which  a  defendant  witness  may  be  compelled  to  do  in 
court  on  the  trial  of  the  case,  and  acts  which  he  has  been  com- 
pelled to  do  outside  of  the  court  and  proof  of  which  has  been  per- 
mitted. In  the  cases  noticed  above,  a  defendant  was  not  compelled 
to  put  his  foot  in  mud  which  was  brought  into  court,  and  yet  where 
he  was  obliged  by  the  officer  to  do  the  same  thing  out  of  court,  evi- 
dence of  the  result  of  such  experiment  was  permitted  to  be  intro- 
duced. There  would  seem  to  be  no  real  difference  between  the  two 
cases,  and  in  Day  v.  State,  G3  Ga.  GtJ7,  such  evidence  was  held  to  be 
inadmissible  in  a  case  where  the  accused  had  been  compelled  to 
place  his  foot  in  a  track  made  near  the  scene  of  the  crime.  As  was 
suggested  by  Baldwin,  J.,  in  his  opinion  in  State  v.  Griswold,  67 
Conn.  290,  it  would  seem  to  be  allowing  the  state  to  profit  by  its 
own  wrong  to  admit  evidence  which  has  been  illegally  secured  by 
its  own  officers.  It  is  true  that  a  court,  generally  speaking,  will 
not  take  notice  of  how  evidence  is  secured,  providing  it  is  admis- 
sible in  any  event.  It  is  a  collateral  issue  whetlier  evidence  which 
is  olTored  was  obtained  lawfully  or  unlawfully,  and  tliat  It  was 
illegally  obtained  is  no  reason  for  its  rejection:  Counnonwealth 
V.  Dana,  2  Met.  329;  State  v.  Griswold,  G7  Conn.  290;  State  v. 
Pouieroy,  130  Mo.  4S9;  Giudrat  v.  I'eople,  13S  111.  103.  But  we  be- 
lieve this  rule  sliould  be  limited  in  its  application  to  civil  cases  and 
to  criminal  cases  wliere  tlie  subject  of  the  crime  is  taken  from  the 
accused,  and  the  public  or  the  complainant  has  an  interest  in  it 
or  in  its  destruction:  See  Cooley's  Constitutional  Limitations,  370. 
Otlierwise,  it  would  seem  to  be  simply  a  question  of  whether  the 
officer  was  strong  enough  to  compel  the  accused  to  do  an  act  which 
will  be  used  against  him  on  his  trial,  and  which  would  be  deemed 
compelling  liiiii  to  testify  against  liiniself  if  the  court  attempted  to 
reipiire  him  to  do  the  same  act.     Yet  the  weight  of  authoritv  seems 
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to  be  in  favor  of  the  rule  that  evidence,  however  illegally  It  may 
have  been  secured,  may  be  introduced  if  It  Is  competent,  relevant, 
and  material.  In  Gindrat  v.  People,  138  111.  103,  it  was  said  that 
"courts,  in  the  administration  of  the  criminal  law,  are  not  accus- 
tomed to  be  oversensitive  in  regard  to  the  sources  from  which  evi- 
dence comes,  and  will  avail  themselves  of  all  evidence  that  is  com- 
petent and  pertinent,  and  not  subversive  of  some  constitutional  or 
legal  right."  The  reason  for  the  admission  of  such  evidence  was 
stated  in  State  v.  Flynn,  3G  N.  H.  64,  as  being  that  it  was  not  in 
any  sense  the  evidence  of  the  accused,  but  belonged  solely  to  the 
party  who  secured  it.  "The  information  thus  acquired,"  said  the 
court,  "is  not  the  admission  of  the  party,  nor  evidence  given  by 
him,  in  any  sense.  The  party  has  in  his  power  certain  mute  wit- 
nesses, as  they  may  be  called,  which  he  endeavors  to  keep  out  of 
sight,  so  that  they  may  not  disclose  the  facts  which  he  is  desirous 
to  conceal.  By  force  or  fraud  access  is  gained  to  them,  aud  they 
are  examined,  to  see  what  evidence  they  bear.  That  evidence  is 
theirs,  not  their  owner's.  If  a  pai-ty  should  have  the  power  to  keep 
out  of  sight,  or  out  of  reach,  persons  who  can  give  evidence  of  facts 
he  desires  to  suppress,  and  he  attempts  to  do  that,  but  is  defeated 
by  force  or  cunning,  the  testimony  given  by  such  witnesses  is  not 
his  testimony,  nor  evidence  which  he  has  been  compelled  to  furnish 
against  himself.  It  is  their  own.  It  does  not  seem  to  us  possible 
to  establish  a  sound  distinction  between  that  case,  and  the  case  of 
the  counterfeit  bills,  the  forger's  implements,  the  false  keys,  or  the 
like,  which  have  been  obtained  by  similar  means.  The  evidence  is 
in  no  sense  his."  This  case  was  approved  in  State  v.  Pomeroy,  130 
Mo.  489.  We  believe,  however,  that  there  is  a  valid  distinction 
between  the  cases  which  should  be  established,  and  which  the  above 
cases  refused  to  recognize.  This  distinction  as  supported  by  Judge 
Cooley  we  have  already  noticed,  viz.,  that  in  criminal  cases  it  is 
only  Avhere  tlie  public  or  the  complaiuant  has  an  interest  in  tlie 
property  taken  from  the  accused  or  an  interest  in  its  destruction 
that  it  is  admissible  in  evidence  against  him,  and  that  tlie  rule 
should  not  apply  to  the  private  personal  papers  of  the  accused,  and 
certainly  should  not  be  applied  to  the  compelling  tlie  accused  to 
do  an  act  which  will  serve  directly  to  connect  him  Avith  the  crime. 
Lottery  ticliets  may  properly  be  taken  from  the  desk  of  the  ac- 
cused and  be  used  as  evidence  against  him:  State  v.  Pomeroy,  130 
Mo.  489.  And  it  has  been  held  that  an  envelope  with  pictures 
taken  from  the  premises  of  the  accused  by  a  trespasser  is  admissible 
in  evidence  to  show  incriminating  conduct  on  the  part  of  the  ac- 
cused in  respect  to  tlie  envelope  and  its  contents:  State  v.  Gris- 
wold,  G7  Conn.  290.  This  opinion  was  unnecessary  to  the  decision  of 
the  case,  since  tlie  search  of  tlie  premises  and  the  seizure  of  papers 
was  permitted  by  the  agent  of  the  accused.  Certainly,  a  trial  court 
could  not  compel  a  witness  to  produce  private  papers  which  would 
tend  to  incriminate  him:  Lamson  v.  F.oyden,  160  111.  613;  McGinnis 
V.  State,  24  lud.  5uO.     An  accused  on  trial  for  a  crime  cannot   be- 
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required,  against  his  objection,  to  try  on  a  shoe  to  determine 
whether  tracks  found  at  the  scene  of  the  crime  were  his:  Teople 
V.  Mead,  50  Mich.  228.  In  People  v.  McCoy,  45  How.  Pr.  21G,  it 
was  correctly  held  tliat  the  forcible  examination,  under  an  order  of 
the  coroner,  of  a  female  prisoner  by  physicians,  for  the  purpose  of 
obtaining  evidence  that  she  had  been  pregnant  and  had  been  deliv- 
ered of  a  child  within  two  or  three  weeks  previous,  was  in  violation 
of  her  constitutional  privilege  of  not  being  compelled  to  testify 
against  herself.  The  court  very  properly  observed  that  "they  might 
as  well  have  sworn  the  prisoner,  and  compelled  her  by  threats  to 
testify  that  she  had  been  pregnant  and  been  delivered  of  the  child, 
as  to  have  compelled  her  by  threats  to  allow  them  to  look  Into  her 
person,  with  the  aid  of  a  speculum,  to  ascertain  whether  she  had 
been  pregnant  and  been  recently  delivered  of  a  child."  And  yet 
this  was  only  a  physical  fact,  if  such  facts  are  proper  to  compel 
a  witness  to  disclose.  And,  seemingly,  the  only  substantial  differ- 
ence between  such  an  examination  and  compelling  an  accused  to 
put  his  foot  in  a  track  is  one  of  degree.  The  first  conclusively 
connects  the  accused  with  the  offense,  while  the  latter  only  tends 
to  that  end,  which  Is,  however,  sufQeient  to  bring  the  act  within 
the  protection  of  the  rule.  In  Spicer  v.  State,  69  Ala.  159,  the 
woman  consented  to  a  physical  examination  by  the  physicians, 
though  the  court  apparently  approves  the  rule  that  if  the  evidence 
secured  is  extorted  illegally,  it  is  nevertheless  competent  evidence 
against  the  accused. 

W}ie7i  the  Privilege  Should  be  Claimed.— "We  have  ah'eady  seen  that 
a  witness  must  appear  and  be  sworn.  The  time  for  him  to  claim 
his  privilege  is  when  the  incriminating  question  is  asked:  Ex  parte 
Park,  37  Tex.  Civ.  Rep.  590,  66  Am.  St.  Rep.  835.  A  refusal  to  be 
Bworn  would  be  a  contempt  of  court:  Ex  parte  Stice.  70  Cal.  51. 
In  England,  it  would  seem  that  a  witness  may  claim  his  privilege 
at  any  stage  of  the  inquiry,  and  after  he  has  claimed  his  privilege 
he  cannot  be  compelled  to  answer  any  additional  questions.  The 
witness  is  entitled  to  his  protection  whether  he  has  already  an- 
swered the  question  in  part  or  not  at  all:  Regina  v.  Garbett,  1 
Den.  C.  C.  236;  King  of  Two  Sicilies  v.  Willcox,  1  Sim.,  N.  S.,  301. 
The  rule  in  the  United  States  is  different,  however,  the  weight  of 
authority  holding  that  if  the  witness,  without  claiming  his  privilege 
understandingly  discloses  part  of  a  material  transaction  in  which 
he  was  concerned,  he  must  state  the  entire  transaction:  State  v. 
Nichols,  29  Minn.  357;  Commonwealth  v.  I'rice,  10  Gray,  472,  71 
Am.  Dec.  668;  State  v.  Foster,  23  N.  II.  348,  55  Am.  Dec.  191; 
Norfolk  V.  Gaylord,  28  Conn.  309;  Commonwealth  v.  Pratt,  12G  Mass. 
462;  Este  v.  Wilshire,  44  Ohio  St.  636;  Samuel  v.  People,  164  111. 
379;  People  v.  Freshour,  55  Cal.  375.  There  is  autliority  for  the 
rule  that  a  witness  may  in  his  direct  examination  stop  at  any  point 
he  sees  fit,  and  his  cross-examination  cannot  touch  any  point  not 
mentioned  in  his  direct  examination:  Cooley's  Constitutional  Limi- 
tations, 6th  ed.,  384. 
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The  Gross-examination  of  a  witness  and  particularly  of  an  accused 
in  a  criminal  case  Is  a  question  Involved  In  more  or  less  uncertainty. 
The  limits  of  such  an  examination  are  not  clearly  defined,  and  the 
rules  governing  It  are  to  a  considerable  extent  conflicting  In  the 
dififerent  states.  We  are  concerned  with  Its  limits  only  so  far  as 
incriminating  questions  are  concerned.  So  far  as  the  general  limit 
In  asking  questions  is  concerned,  It  Is  proper  to  asli  a  witness  a 
question  although  its  answer  would  tend  to  criminate  him.  The 
witness  may  refuse  to  answer  the  question,  but  his  right  to  do  so  Is 
a  mere  privilege  which  he  may  waive.  It  is,  therefore,  no  ground  for 
objection  that  the  question  asked  tends  to  criminate  the  witness: 
Fries  V.  Brugler,  12  N.  .T.  L,  79,  21  Am.  Dec.  52;  People  v.  Abbot, 
19  Wend.  192.  Compare  State  v.  Abey  (Iowa),  80  N.  W.  Rep.  225. 
The  mere  fact  that  an  answer  to  the  question  would  tend  to  in- 
criminate the  witness  does  not  relieve  him  from  the  necessity  of 
answering  unless  he  claims  his  privilege.  He  must  answer  if  he 
does  not  claim  his  privilege:  People  v.  Smith,  37  N.  Y.  App.  Div. 
280;  People  v.  Webster,  139  N.  Y.  73. 

The  general  rule  may  be  stated  to  be  that  where  a  defendant 
takes  the  stand  as  a  witness  In  his  own  behalf  he  waives  his  right 
to  refuse  to  answer  questions  which  tend  to  Incriminate  him  con- 
cerning all  matters  which  were  touched  upon  In  his  direct  examina- 
tion, and  upon  all  other  matters  which  are  so  related  to  his  direct 
examination  as  to  come  within  the  proper  limits  of  cross-examina- 
tion. In  other  words,  the  defendant  loses  his  character  as  a  party, 
becomes  a  mere  witness,  and  may  be  examined  as  fully  as  any 
other  witness.  If  he  makes  any  statement  respecting  the  transac- 
tion, he  may  be  required  to  state  all:  Samuel  v.  People,  164  111. 
S79;  Coburn  v.  Odell,  30  N.  H.  540,  and  cases  previously  cited. 
He  may  be  examined  and  must  answer  concerning  all  matters 
which  are  relevant  to  the  case,  whether  testified  to  on  the  direct 
examination  or  not:  People  v.  Court  of  Sessions,  82  Hun,  242; 
People  v.  Tlce.  131  N.  Y.  651;  State  v.  Duncan,  7  Wash.  33G,  38 
Am.  St.  Rep.  888;  State  v.  Murphy,  45  La.  Ann.  958;  Common- 
wealth V.  Muller,  97  Mass.  545;  Thomas  v.  State,  103  Ind.  419;  State 
V.  Wentworth,  65  Me.  234,  20  Am.  Rep.  6SS;  State  v.  Clinton,  67 
Mo.  380,  29  Am.  Rep.  506;  State  v.  Fay,  43  Iowa.  6-31;  Yanke  v. 
State,  51  Wis.  464;  State  v.  Allen,  107  N.  C.  805;  People  v.  Noelke, 
94  N.  Y.  137,  40  Am.  Rep.  128;  Connors  v.  People,  50  N.  Y.  240; 
State  V.  Over,  52  N.  H.  459,  13  Am.  Rep.  8S;  State  v.  Tliomas,  98 
N.  C.  599,  2  Am.  St.  Rep.  351.  An  ordinary  witness  occupifs  the 
same  position  as  a  defendant  In  a  criminal  case.  Such  a  witne?i.s 
Is  not  bound  to  testify  concerning  any  fact  which  may  tend  to  crim- 
inate him.  But  if  he  voluntarily  answers  in  part,  be  waives  liis 
privilege,  and  may  be  fully  cross-examined:  Commonwealth  v. 
Smith,  163  Mass.  411;  Foster  v.  Pierce.  11  Cush.  437,  59  Am.  Dec. 
152;  Commonwealth  v.  Pratt,  126  Mass.  402;  Ex  parte  Park,  37 
Tex.  Cr.  Rep.  590,  GO  Am.  St.  Rep.  835.  The  only  difference  be- 
tween the  two  is  this  that  an  ordinary  witness  has  a  right  to  stop 
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when  he  Is  first  quostionod  In  respect  to  facts  which  tend  to  crimi- 
nate him,  while  a  defendant  in  a  criminal  case  knows  in  advance 
that  such  questions  are  to  be  put  to  him,  and  that  he  Is  to  testify- 
as  to  his  guilt  or  innocence,  and  he  waives  his  constitutional  pro- 
tection in  advance.  If  a  defendant  refuses  to  testify  on  cross-ex- 
amination as  to  any  relevant  matter,  and  fails  to  explain  a  fact 
tending  to  show  his  guilt,  the  same  presumption  arises  from  his 
failui^  that  would  arise  from  a  failure  to  give  an  explanation  by 
any  other  witness:  Stover  v.  Teople,  50  N.  Y.  31-";  People  v.  Court 
of  Sessions,  82  Hun,  242;  Andrews  v.  Frye,  104  Mass.  234. 

In  those  Jurisdictions  where  this  broad  rule  prevails,  the  scope 
of  the  cross-examination  Is  determined  regardless  of  the  extent  of 
the  direct  examination  and  limited  only  by  the  subject  matter  at 
Issue  and  the  general  rules  regulating  cross-examination:  Guy  v. 
State  (Md.),  44  Atl.  Rep.  997.  All  relevant  matters,  however  ad- 
verse to  him  they  may  be,  are  proper  subjects  of  inquiry.  So  where 
a  defendant  took  the  stand  in  his  own  behalf,  it  was  proper  to  ask 
him  on  cross-examination  whether  he  had  not  refused  to  testify 
before  the  grand  jury  on  the  ground  that  his  answers  would  tend 
to  incriminate  him.  Such  matter  Is  relevant  and  has  a  tendency  to 
throw  a  doubt  upon  the  truth  of  his  present  testimony:  Common- 
wealth V.  Smith,  163  Mass.  411.  The  mere  fact  that  the  defendant 
takes  the  stand  operates  as  a  complete  waiver  of  his  constitutional 
privilege,  so  far  as  such  privilege  relates  to  the  disclosure  of  facts 
relevant  to  the  case:  Commonwealth  v.  Smith,  163  Mass.  411;  State 
T.  Kent.  5  N.  Dak.  516. 

In  sustaining  the  right  to  cross-examine  fully,  the  court  said  in 
People  V.  Tice,  181  N.  Y.  651,  that  "if  the  constitutional  protection 
can  be  interposed  at  any  point  in  the  examination,  we  do  not  per- 
ceive any  logical  reason  why  it  may  not  be  invoked  to  protect  the 
accused  against  answering  questions  affecting  his  credibility,  and 
also  to  prevent  an  examination  as  to  relevant  facts,  or  indeed  as  to 
any  fact,  whether  pertaining  to  his  testimony  In  chief  or  not." 
Hence,  there  is  permitted  the  widest  latitude  in  the  cross-examina- 
tion. In  Indiana,  while  the  cross-examination  must  be  contined  to 
the  subject  opened  by  direct  examination,  "yet  where  the  subject 
is  opened  by  the  direct  examination,  the  cross-examining  counsel 
may  go  fully  into  the  details  of  the  subject,  and  is  not  confined 
to  the  particular  part  of  it  embraced  witliin  tlie  questions  asked 
upon  the  direct  examination.  A  subject  cannot  be  so  partitioned  by 
a  direct  examination  as  to  cut  down  tlie  cross-examination  to  the 
ppeciflc  matters  developed  by  the  questions  of  the  counsel  who 
conducts  the  examination  in  chief,  for,  once  a  subject  is  entered 
upon,  it  is  opened  to  a  full  and  detailed  Investigation  on  cross- 
examination":  Boyle  V.  State.  Wo  Ind.  469.  55  Am.  Rep.  218.  The 
examination  of  an  accused  seems,  therefore,  to  be  as  broad  as  the 
examination  of  any  other  witness.  In  Rains  v.  State,  SS  Ala.  91, 
where  the  accused  in  a  murder  prosecution  had  taken  the  stand  in 
his  own  behalf,  it  was  hcid  piuper  to  atik  him  on  cross-exauiiuaiiuu 
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where  he  was  each  day  and  night  from  the  night  of  the  killing  until 
he  was  arrested,  about  a  weelc  afterward.  Where  a  witness  denies 
he  has  written  a  document  which  Is  alleged  to  be  a  forgery,  or  has 
denied  his  signature  thereto,  he  may,  on  cross-examination,  be  re- 
quired to  write  in  open  court,  that  the  Jury  may  compare  his  writ- 
ing with  the  alleged  forged  document:  Bradford  v.  People,  22  Colo. 
157. 

The  general  range  and  extent  of  cross-examination  Is  within  the 
discretion  of  the  trial  judge,  subject  to  the  limitation  that  It  must 
relate  to  matters  pertinent  to  the  Issue,  or  to  specific  acts  which 
tend  to  discredit  the  witness  or  Impeach  his  moral  cliaracter:  Teople 
V.  Oyer  etc.  Court,  83  N.  Y.  437;  People  v.  Brown,  72  N.  Y.  571. 
28  Am.  Rep.  183;  People  v.  Crapo,  7G  N.  Y.  288,  32  Am.  Rep.  302. 
The  discretion  of  the  trial  court  In  allowing  cross-examination  is 
not  subject  to  review  except  in  cases  of  manifest  abuse  or  Injus- 
tice: Turnpike  Road  Co.  v.  Loomis,  32  N.  Y.  127,  88  Am.  Dec.  311; 
People  V.  Casey,  72  N.  Y.  393;  Hanoff  v.  State,  37  Ohio  St.  178,  41 
Am.  Rep.  406. 

Any  facts  relevant  to  the  issue  and  which  tend  to  convict  him 
of  the  crime  for  which  he  is  being  tried,  may  be  inquired  about 
on  cross-examination,  even  though  such  facts  tend  to  show  the 
defendant  witness  guilty  of  another  crime:  State  v.  Kent,  5  N.  Dak. 
516.  If  the  connection  between  the  two  crimes  is  such  that  the 
proof  is  relevant  to  the  Issue,  the  Incidental  circumstance  that  he 
confesses  to  the  commission  of  another  offense  does  not  render  the 
evidence  objectionable.  "This  is  unavoidable."  said  the  court  in 
State  V.  Witham,  72  Me.  531.  "If  a  person  accused  of  crime  takes 
the  benefit  of  his  own  swearing,  he  takes  its  risks."  In  this  case 
the  defendant  was  indicted  for  adultery,  and  his  refusal  to  testify 
in  a  former  trial  in  a  different  case  was  used  as  an  admission 
against  him.  In  commenting  on  the  scope  of  his  cross-examination 
the  court  said:  "When  the  accused  volunteers  to  testify  in  his  own 
behalf  at  all,  upon  the  issue  whether  the  alleged  crime  has  been 
committed  or  not,  he  volunteers  to  testify  In  full.  His  oath  in 
such  case  requires  It.  If  he  waives  the  constitutional  privilege  at 
all,  he  waives  It  all.  He  cannot  retire  under  shelter  when  danger 
comes.     The  door  opened  by  him  is  shut  against  retreat." 

In  Commonwealth  v.  Nichols,  114  Mass.  285,  19  Am.  Rep.  346. 
upon  a  trial  for  adultery,  the  defendant,  on  becoming  a  witness 
In  his  own  belialf,  was  cross-examined  as  to  other  acts  of  adultery 
committed  by  the  same  parties  near  the  time  charged.  Such  evi- 
dence being  competent  to  be  proved  in  support  of  the  indictment 
In  question,  it  was  proper  to  cross-examine  tlie  defendant  concern- 
ing them.  All  relevant  evidence  is  admissible  whether  it  tends 
to  show  him  guilty  of  another  crime  or  not.  Where,  in  a  murder 
trial,  the  defendant  was  asked  on  cross-examination  whether  he  had 
not  killed  another  man  in  the  same  conflict,  such  examination  was 
held  proper  as  being  a  part  '■''  the  res  gestae.  All  matters  con- 
nected with  the  offense  may   be  inquired  into:  Hargrove  v.   State 
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(Tex.),  20  S.  W.  Rep.  993.  Cross-examination  as  to  other  offenses 
should,  however,  be  confined  to  facts  relevant  and  material  to  the 
case.  Hence,  where  one  was  on  trial  for  selling  liquor  without  a 
license,  the  commission  of  other  similar  offenses  could  not  be  shown 
on  cross-examination:  Fossdahl  v.  State,  89  Wis.  482.  In  Holder 
V.  State,  58  Ark.  473,  where  the  defendant  was  on  trial  for  murder, 
It  was  held  improper  on  cross-examination  to  asli  the  defendant 
whether  he  had  not  committed  rape  five  years  before.  The  ruliui? 
was  correct,  since  the  answer  might  criminate  the  witness  and  was 
not  relevant  to  any  issue  in  the  case.  A  defendant  in  a  criminal 
prosecution  by  testifying  in  his  own  behalf  waives  his  right  to  re- 
fuse to  answer  incriminating  questions  only  so  far  as  the  charge 
under  investigation  is  concerned.  As  to  other  offenses  he  is  privi- 
leged from  answering,  unless  they  are  relevant  to  the  issues  in  the 
case.  The  rule  was  stated  thus  in  Saylor  v.  Common wealtli  (Ky.), 
30  S.  W.  Hep.  390:  "The  fact  that  he  does  so  waive  it  [his  privilege] 
does  not  give  the  commonwealth  the  right  to  compel  him  to  ad- 
mit tlie  commission  of  other  offenses  which  would  subject  him  to 
punishment,  presentment,  or  infamy.  If  this  was  done,  it  would  be 
in  utter  disregard  of  the  bill  of  rights,  and  in  many  instances  deter 
a  person  accused  of  an  offense  from  going  on  the  stand  as  a  witness 
for  himself,  as  a  forced  confession  of  another  offense  might  subject 
him  to  punishment  far  greater  than  the  charge  under  investigation." 
The  defendant  may  be  cross-examined  as  to  other  crimes  for  tlie 
purpose  of  showing  a  motive  for  the  commission  of  the  crime  for 
which  he  is  being  tried.  Such  collateral  crimes  must,  however, 
bear  such  relation  to  the  offense  for  wliich  he  is  being  tried  that 
the  court  can  clearly  see  that,  if  established,  they  will  have  a  tend- 
ency to  furnish  a  motive  for  the  commission  of  the  other  crime: 
State  V.  Kent,  5  N.  Dali.  510;  People  v.  Bussey,  82  Mich.  49. 

There  seems  to  be  this  difference  between  a  defendant  witness 
and  an  ordinary  witness  in  testifying  couceruiug  collateral  offenses. 
In  the  case  of  a  defendant  witness,  as  we  have  seen,  he  may  be 
required  to  testify  on  cross-examination  as  to  any  facts  relevant 
and  material  to  the  main  issue  in  the  case,  even  though  such  tes- 
timony tends  to  sliow  that  he  is  guilty  of  another  crime.  As  to 
such  testimony,  material  and  relevant  to  tlie  main  issue  in  the  case, 
he  has  waived  his  privilege  by  talcing  the  stand  in  his  own  beliaif. 
With  an  ordinary  witness  this  is  not  the  case,  as  the  principal  case 
shows.  An  ordinary  witness  does  not,  by  talcing  the  stand,  agree 
to  testify  as  to  everything  pertinent  to  tlie  issue,  and  he  has  not 
In  the  sliglitest  degree  waived  his  jniviloge  of  refusing  to  testify 
concerning  Incriminating  matters.  Hence  when  such  questions  are 
aslced  he  may  refuse  to  testify,  however  material  to  the  issues  in 
the  case  they  may  be.  And  a  waiver  of  his  privilege  as  to  one 
criminating  act  constitutes  no  waiver  of  his  privilege  as  to  other 
unconnected  acts,  even  tliough  the  latter  may  be  material  to  the 
issue.     Such  is  the  rule  of  the  principal  case  and  it  is  clearly  cor- 
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rect:  See  Low  v.  Mitcbell,  18  Me.  372;  Lombard  v.  Mayberry,  24 
Neb.  G74,  8  Am.  St.  Kep.  234. 

A  witness  may  always  be  impeached,  and  when  a  defendant 
becomes  a  witness  in  his  own  behalf,  he  thereby  places  in  Issue  his 
reputation  for  truth  and  veracity.  We  need  not  examine  to  what 
extent  his  general  moral  character  may  be  assailed  since  this  does 
not  necessarily  involve  incriminating  testimony;  neither  need  we 
examine  those  cases  holding  that  he  may  be  examined  concerning 
prior  convictions  or  arrests,  since  these  do  not  tend  to  criminate 
him,  though  they  may  tend  to  disgrace  him.  How  far  can  he  be 
cross-exa)iiine<i  as  to  the  commission  of  particular  offenses,  when 
the  answers  would  have  a  criminating  tendency?  Facts  and  not 
mere  accusations  may  be  inquired  about  to  a  certain  extent,  for 
mere  accusations  do  not  tend  to  impeach  a  witness'  credibility: 
People  V.  Crapo,  76  N.  Y.  288,  32  Am.  Rep.  302;  State  v.  Kent,  5 
N.  Dak.  .516.  In  Texas,  a  witness  may  be  cross-examined  concern- 
ing accusations  for  crimes  involving  moral  turpitude:  Brlttain  v. 
State,  36  Tex.  Cr.  Rep,  406.  Generally,  It  is  within  the  discretion 
of  the  court  to  examine  concerning  accusations  and  indictments: 
Wallace  v.  State  (Fla.),  26  South.  Rep.  713,  and  cases  cited.  The 
necessity  for  a  rule  allowing  a  witness  to  be  examined  concerning 
specific  acts  was  discussed  In  Real  v.  People,  42  N.  Y.  270,  and  it 
was  held  that  such  cross-examination  was  proper.  In  People  v. 
Noelke,  94  N.  Y.  137,  46  Am.  Rep.  128,  on  a  trial  for  selling  lottery 
tickets,  the  court  allowed  the  defendant  to  be  asked  whether  he 
had  been  engaged  in  the  lottery  business  for  a  period  before  the 
offense  with  which  he  was  charged.  The  particular  offenses  about 
which  the  defendant  may  be  cross-examined  should  be  relevant  to 
the  question  of  credibility,  or  the  examination  Is  improper.  Of- 
fenses which  In  their  nature  are  not  inconsistent  with  the  veracity 
of  the  defendant  should  not  be  inquired  into,  since  they  could  not 
affect  the  credit  of  the  witness.  There  is,  however,  some  difference 
of  opinion  as  to  what  offenses  discredit  the  witness  and  will  serve 
to  render  him  less  worthy  of  belief.  In  People  v.  Irving,  95  N.  Y. 
541,  on  a  trial  for  assault.  It  was  deemed  proper  to  examine  the 
witness  as  to  other  alleged  assaults  which  he  had  committed,  for 
the  purpose  of  discrediting  him.  On  the  other  hand,  in  State  v. 
Huff,  11  Nev.  17,  the  court  refused  to  permit  a  cross-examination 
as  to  assaults  and  batteries  committed  by  the  witness,  saying  that 
"no  legitimate  inference  of  the  untruthfulness  of  a  witness  can  be 
drawn  from  the  fact  that  he  had  been  convicted  of  frequent  as- 
saults and  batteries.  It  could  be  inferred  that  he  was  a  violent 
tempered  and  perhaps  a  dangerous  man,  but  not  that  he  was  a  liar." 
In  People  v.  Hooglikirk,  96  N.  Y.  149,  where  the  defendant,  who 
was  on  trial  for  arson,  had  taken  the  witness  stand  In  his  own 
behalf.  It  was  held  proper  to  cross-examine  the  witness  as  to  his 
connection  with  other  fires  and  respecting  Insurance  on  other  prop- 
erty burned,  the  matter  tending  to  affect  his  credibilty. 
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While  examination  as  to  collateral  crimes  is  as  a  rule  proper  fo 
afi'eet  credibility,  tlu;  witness  may,  nevertlieless,  claim  his  privilege 
if  his  answer  will  tend  to  criminate  him.  A  defendant  witness 
does  not  place  himself  in  any  worse  position  than  any  other  wit- 
ness by  testifying  in  his  own  behalf,  and  any  ordinary  witness 
would  clearly  have  the  riixht  to  refuse  to  answer  criminating  ques- 
tions. Of  course,  as  to  the  particular  crime  for  which  he  is  on  trial, 
he  has  waived  his  privilege  by  becoming  a  witui'ss.  but  this  waiver 
does  not  extend  to  other  and  collateral  crimes  unless,  as  we  have 
seen,  tliey  are  relevant  to  the  crime  with  which  he  is  charged. 
Heuce,  as  to  proper  cross-examination  concerning  collateral  crimes 
he  may  claim  his  privilege:  People  v.  Webster,  139  N.  Y.  73;  Wal- 
lace V.  State  (Fla.),  20  South.  Kep.  713;  Georgia  R.  K.  etc.  Co.  v. 
Lybrend,  D9  Ga.  421;  State  v.  Bacon,  13  Or.  143,  57  Am.  Kep.  8; 
State  V.  Ekanger,  S  N.  Dak.  559.  When  such  questions  are 
asked  solely  to  affect  the  witness'  credibility,  the  mere  claim- 
ing of  his  privilege,  on  the  ground  tliat  his  answer  will  tend  to 
criminate  him,  impeaches  his  credibility  before  the  jury  as  fully 
as  if  he  had  answered  the  question  in  the  afBrmative,  so  that 
The  discrediting  purpose  of  the  question  is  accomplished  and  the 
witness  is  protected  at  the  same  time:  State  v.  Kent,  5  N.  Dak. 
516.  If  this  was  not  the  rule,  and  if  the  defendant  witness  was  not 
permitted  to  claim  his  privilege,  it  might  be  possible  to  draw  out 
admissions  of  crimes  far  more  serious  than  that  for  which  the  de- 
fendant is  being  tried,  and  it  might  be  perilous  for  him  to  take  the 
stand  in  his  own  behalf.  Questions  put  for  the  sole  purpose  of  dis- 
gi-acing  the  witness  should  not  be  allowed:  Wallace  v.  State  (Fla.), 
26  South.  Rep.  713.  Generally,  the  inquiry  respecting  collateral 
crimes  must  relate  to  transactions  comparatively  recent,  in  order 
to  have  any  bearing  on  the  character  or  credit  of  the  witness: 
Wallace  v.  State  (Fla.),  20  South.  Rep.  713;  State  v.  Kent,  5  N.  Dak. 
516.  In  California,  the  rule  is  established  by  statute  that  a  witness 
cannot  be  impeached  by  evidence  of  particular  wrongful  acts:  Cal. 
Code  Civ.  Proc,  sec.  2051;  People  v.  O'Brien,  96  Cal.  171. 

There  are  some  jurisdictions  in  which  the  rule  does  not  prevail 
that  a  defendant,  by  becoming  a  witness  in  his  own  behalf,  sub- 
jects himself  to  the  fullest  examination.  This  rule,  as  formulated 
by  Judge  Cooley.  and  which  is  directly  disapproved  by  many  of  the 
authorities  we  have  already  cited,  is  as  follows:  "If  he  [the  de- 
fendant] does  testify,  he  is  at  liberty  to  stop  at  any  point  lie 
chooses,  and  it  must  be  left  to  the  jury  to  give  a  statement,  which 
he  declines  to  make  a  full  one,  such  weight  as.  under  the  circum- 
stances, they  think  it  entitled  to;  otherwise,  the  statute  must  have 
set  aside  and  overruled  the  constitutional  maxim  which  protects 
an  accused  party  against  being  compelled  to  testify  against  himself, 
and  the  statutory  privilege  becomes  a  snare  and  a  danger":  Cooley's 
Constitutional  I^imitations.  6th  ed..  3S4.  Fnder  such  a  rule,  tlie 
cross-examination  cannot  extend  beyond  the  facts  to  which  he  haii 
Am.  i^T.  Kep.,  Vol.  LXXV.— 22 
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testified  on  his  direct  examination:  State  v.  Lurch,  12  Or.  99;  Gale 
V.  People,  2G  Mich.  158.  Michigan  does  not  seem  to  follow  this  rule 
at  present:  People  v.  Howard,  73  Mich.  10;  and  the  weight  of  au- 
thority is  clearly  opposed  to  It.  State  v.  O'Hara,  17  Wash.  525, 
seems  to  support  the  rule,  though  there  are  other  Washington  cases 
■which  sanction  the  fullest  cross-examination:  See  State  v.  Duncan, 
7  Wash.  33G,  38  Am.  St.  Rep.  888. 

The  general  rule  allowing  the  fullest  cross-examination  of  a  de- 
fendant in  a  criminal  case  where  he  voluntarily  becomes  a  witness 
In  his  own  behalf  ha8  been  limited  in  some  states  by  statute.  The 
California  Penal  Code,  section  1323,  provides  that  if  a  defendant 
"offers  himself  as  a  witness,  he  may  be  cross-examined  by  the  coun- 
sel for  the  people  as  to  all  matters  about  which  he  was  examined 
in  chief."  It  is  clear  that  this  provision  limits  the  cross-examina- 
tion, but  to  what  extent  is  a  matter  of  some  doubt.  The  trial  court 
Is  not  allowed  the  same  discretion  as  to  the  extent  and  scope  of 
the  cross-examination  which  it  is  permitted  to  exercise  in  the  ex- 
amination of  the  other  witnesses:  People  v.  O'Brien.  96  Cal.  171. 
In  People  v.  O'Brien,  6G  Cal.  602,  it  was  determined  that  a  defend- 
ant witness  could  not  be  examined  as  to  any  facts  or  matters  not 
testified  to  by  him  on  his  examination  in  chief,  and  to  permit  a 
more  extensive  cross-examination  by  the  trial  court  was  to  violate 
the  defendant's  privilege  secured  to  him  by  the  constitution. 
Hence,  where  a  defendant  on  direct  examination  testifies  as  to  what 
takes  place  up  to  the  time  of  his  arrest,  he  cannot  be  cross-examined 
about  anything  that  occurred  subsequent  to  the  arrest:  People  v. 
Wong  Ah  Leong,  99  Cal.  440.  See  People  v.  Crowley,  100  Cal.  478. 
■where  the  question  of  cross-examination  Is  elaborately  discussed. 
The  rule  in  California  is  perhaps  not  so  limited  by  the  Penal  Code  as 
might  be  expected.  In  People  v.  Gallagher,  100  Cal.  4GG,  the  court 
said  that  the  effect  of  section  1323  of  the  Penal  Code  "is  to  take 
from  the  court  any  discretion  which  it  might  oi'dinarily  exercise  in 
allowing  the  range  of  a  cross-examination  to  extend  beyond  the 
matter  brought  out  upon  the  direct  examination,  and  to  prevent  tlie 
prosecution  from  questioning  the  defendant  upon  the  case  generally, 
and  in  effect  making  him  its  own  witness.  The  statute  does  not, 
however,  place  any  limitation  or  restriction  upon  the  extent  or  char- 
acter of  his  cross-examination  'as  to  all  matters  about  which  he  wag 
examined  In  chief;  and  upon  those  matters  he  may  be  cross-exam- 
ined as  fully  as  any  other  witness.  Any  question  which  would  have 
the  tendency  to  elicit  from  him  the  whole  truth  about  any  matter 
upon  which  he  had  been  examined  in  chief  or  which  would  explain, 
or  qualify,  or  destroy  the  force  of  his  direct  testimony,  whether 
It  be  to  give  the  whole  of  a  conversation  or  transaction  of  which 
he  had  given  only  a  part,  or  to  show  by  his  own  admissions  that  he 
had  made  contrary  statements,  or  that  his  conduct  had  been  incon- 
sistent with  the  statements  given  in  his  direct  testimony,  and  tluis 
throw  discredit  upon  them,  would  be  legitimate  cross-examination." 

Missouri  has  in  like  manner  limited  by  statute  the  cross-cxamiua- 
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tion  of  a  defendant  to  matters  testified  to  on  direct  examination:  Mo. 
Rev.  Stats.,  sec.  1918;  State  v.  Patterson,  88  Mo.  88,  57  Am.  Rep. 
374;  State  v.  Graves,  9.5  Mo.  510;  State  v.  Brooks,  92  Mo.  542,  581; 
State  V.  Beaucleigh,  92  Mo.  490.  The  same  rule  prevails  In  Louisi- 
ana: State  V.  Underwood,  44  La.  Ann.  852;  State  v.  Baker,  43  La, 
Ann.  1168. 

The  prosecution  cannot  make  a  defendant  in  a  criminal  case  its 
own  witness  against  his  consent:  State  v.  Cohn,  9  Nev.  179. 
Neither  can  he  be  recalled  by  the  prosecution  to  be  examined  as  its 
own  witness,  though  he  may  be  recalled  for  proper  cross-examina- 
tion: State  V.  Home,  9  Kan.  119;  State  v.  Lewis,  56  Kan.  374; 
Thomas  v.  State,  100  Ala.  53. 

Personal  Pi-ivilegc— The  privilege  of  a  witness  to  refuse  to  answer 
a  criminating  question  is  one  that  is  personal  to  himself,  he  alone 
being  entitled  to  invoke  its  protection.  But  his  right  to  refuse  is  a 
mere  privilege  wliich  he  may  waive:  Fries  v.  Brugler,  12  N.  J.  L.  79, 
21  Am.  Dec.  52:  Ex  parte  Senior,  37  Fla.  1;  Cloyes  v.  Thayer,  3  Hill, 
564;  McCreery  v.  Ghormley,  9  N.  Y.  App.  Div.  221;  State  v.  Ekan- 
ger,  8  N.  Dak.  559.  A  party  to  the  suit  cannot  claim  the  privi- 
lege for  the  witness,  whether  the  party  is  the  one  who  called 
him  or  not:  Morgan  v.  Halberstadt,  60  Fed.  Rep.  592;  Common- 
wealth V.  Shaw,  4  Gush.  594,  50  Am.  Dec.  813;  Commonwealth 
V.  Gould,  158  Mass.  499;  Newcomb  v.  State,  37  Miss.  383;  Boyer  v. 
Teague,  106  N.  C.  576,  19  Am.  St.  Rep.  547;  Duncan  v.  State  (Tex.), 
51  S.  W.  Rep.  372;  State  v.  Kennedy  (Mo.).  55  S.  W.  Rep.  293;  Brown 
V.  State  (Tex.),  20  S.  W.  Rep.  924.  Neither  can  a  party  assign  error 
on  the  court's  refusal  to  inform  a  witness  tliat  he  need  not  answer 
the  questions  propounded  to  him  if  such  answers  would  tend  to 
criminate  him:  Bolen  v.  People,  184  111.  33S;  Commonwealth  v. 
Shaw,  4  Cush.  .594,  50  Am.  Dec.  813.  Where,  however,  a  witness 
does  not  bring  himself  within  the  rule,  and  the  court  allows  his 
privilege  in  a  case  where  it  should  not,  then  the  party  who  lias  been 
wrongfully  deprived  of  his  testimony  and  has  been  injured  thereby 
may  object  and  secure  appropriate  relief  on  appeal:  Clark  v.  Reese, 
35  Ca).  89;  Cloyes  v.  Thayer,  3  Hill,  564.  A  party  may  likewise  ob- 
ject to  a  witness  answering,  where  the  question  is  not  pertinent  to 
the  issues  in  the  case,  aud  the  olijection  should  be  sustained 
whether  the  witness  objects  to  answering  or  not.  Tlie  objection  of 
the  party  in  such  a  case  is  not  based  on  the  privilege  of  the  witness: 
See  Sharon  v.  Sliaron,  79  Gal.  633;  Sodusky  v.  McGee,  5  J.  .T.  Marsh. 
621.  In  Alston  v.  State,  109  Ala.  51,  it  was  held  that  a  question  so 
framed  that  a  responsive  answer  prima  facie  tends  to  criminate  tlie 
witness  is  objectionable,  and  need  not  l)e  answered.  This  rule 
would  seem  to  be  correct  if  tlie  witness  himself  declines  to  answer, 
and  in  such  a  case  he  is  not  oliliged  to  base  his  refusal  on  the 
ground  that  it  would  criminate  him.  But  since  the  privilege  of  re- 
fusing to  answer  is  nothing  more  than  a  privilege  which  the  witness 
may  waive,  it  would  seem  that  the  question  itself,  if  relevant,  was 
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not  an  Improper  one  to  ask,  and  that  an  objection  to  It  could  not  be 
sustained  if  the  witness  was  willing  to  answer  it. 

The  rule  is  also  well  settled  that,  generally,  the  objection  that  an 
answer,  if  made,  may  tend  to  criminate  the  witness  is  not  such  an 
objection  as  counsel  may  take  advantage  of  to  exclude  testimony. 
This  necessarily  follows  from  the  previous  rule  that  the  privilege  of 
refusing  to  testify  is  personal  to  the  witness:  Lothrop  v.  Roberts,  16 
Colo.  250;  Bradford  v.  People,  22  Colo.  157;  Ward  v.  People,  6  Hill, 
144;  State  v.  Wentworth,  Go  Me.  234,  20  Am.  Rep.  CSS;  San  Antonio 
St.  Ry.  Co.  v.  Muth,  7  Tex.  Civ.  App.  443;  State  v.  Butler,  47  S.  C. 
25;  Eggers  v.  Fox,  177  111.  185.  The  question  of  privilege  is  purely 
one  between  the  witness  and  the  court,  and  it  might  seem,  there- 
fore, that  if  the  court  understands  that  the  witness  claims  his  privi- 
lege, it  would  be  immaterial  whether  this  claim  were  made  by  the 
witness  in  person  or  through  his  counsel.  This  was  held  in  Chfton 
V.  Granger,  86  Iowa,  573,  where  the  court  said  that  the  rule  did  not 
require  that  the  witness  should  in  person  address  the  court  and 
claim  the  privilege.  People  v.  Brown,  72  N.  Y.  571,  28  Am.  Rep. 
183,  seems  to  sustain  a  similar  doctrine.  There  is  no  doubt  that 
counsel,  in  protecting  their  clients,  may  raise  the  point,  and  call  tho 
court's  attention  to  the  matter,  and  ask  that  the  witness  be  ap- 
prised of  his  rights,  and  given  the  opportunity  to  claim  his  privilege 
If  he  so  desires.  But  we  believe  the  better  rule  is  laid  down  in 
State  V.  Kent,  5  N.  Dak.  516,  where  it  was  said  that  the  witness 
must  claim  the  privilege  in  person,  and  must  state  under  oath  that 
the  answer  will  tend  to  criminate  him.  If  he  is  not  required  to 
claim  his  privilege  under  oath,  there  is  no  way  a  defendant  in  a 
criminal  case  can  have  his  credibility  Impeached  by  showing  from 
him  that  he  has  committed  other  offenses,  or  by  compelling  him  to 
claim  his  privilege  which  will  equally  tend  to  impeach  his  credi- 
bility. A  jury  will  always  draw  an  unfavorable  conclusion  by 
rea.-on  of  a  witness  refusing  to  testify  because  the  answer  will 
criminate  him.  But  this  is  the  penalty  he  must  pay  for  his  protec- 
tion. The  privilege  is  not  given  to  screen  the  credibility  of  the  wit- 
ness. But  if  the  witness  is  not  obliged  to  personally  claim  his  priv- 
ilege under  oath,  and  can  allow  his  counsel  to  claim  it  for  him, 
there  is  no  admission  by  the  witness  under  oath  which  tends  to  dis- 
credit him,  and  the  real  benefit  to  be  derived  by  the  party  examin- 
ing the  witness  from  such  a  discrediting  admission  by  the  witness 
is  very  largely  lost.  Even  if  counsel  do  attempt  to  claim  the  privi- 
lege for  the  witness,  the  witness  may  answer,  and  an  objection  by 
counsel  to  such  answer  is  without  effect:  Taylor  v.  State,  83  Ga.  647. 

TTVio  Determines  Tendency  of  Ansicer.—lt  is  undoubtedly  the  correct 
rule  that  it  is  for  the  court  to  determine  whether  or  not  any  direct 
answer  to  a  question  will  furnish  evidence  against  a  witness:  Ward 
v.  State,  2  Mo.  120.  22  Am.  Dec.  449:  Miutors  v.  People,  139  111.  363: 
Wyckoff  V.  Wagner  etc.  Co..  99  Fed.  Rop.  15S;  Ex  parte  Senior.  37 
Fla.  1;  Ex  parte  Park,  37  Tex.  Cr.  Rep.  590,  66  Am.  St.  Rep.  835; 
State  T.  Thaden,  43  Minn.  253.     All  that  is  required,  however,   is 
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that  it  may  appear  to  the  court  that  the  fact  upon  which  the  wit- 
ness is  interrogated  may  form  one  llulc  in  the  chain  of  evidence 
whicli  would  lead  to  his  conviction:  Stevens  v.  State,  50  Kan.  712; 
Ford  V.  State,  20  Ind.  541,  95  Am.  Dec.  658.  Chief  Justice  Marshall, 
In  1  Burr's  Trial,  424,  stated  tlie  rule  thus:  "It  is  the  province  of  the 
court  to  judge  whether  any  direct  answer  to  the  question  which 
may  be  proposed  will  furnish  evidence  against  the  witness.  If  such 
answer  may  disclose  a  fact  which  forms  a  necessary  and  essential 
linlv  in  the  chain  of  testimony  which  would  be  sufficient  to  convict 
him  of  any  crime,  he  is  not  bound  to  answer  it,  so  as  to  furnish 
matter  for  that  conviction." 

A  witness  cannot  avoid  answering  any  question  by  the  mere  state- 
ment tliat  the  answer  would  tend  to  incriminate  him,  witliout  re- 
gard to  whether  tlie  statement  is  reasonable  or  not:  Ex  parte  Irvine, 
74  Fed.  Rep.  954.  The  court  determines  the  matter  from  all  the 
circumstances  of  the  case,  but  witliout  requiring  him  to  explain 
how  his  answer  will  criminate  him.  But  unless  the  court  can  see 
that  the  witness  will  not  be  criminated,  the  privilege  will  be  recog- 
nized and  protected:  Janvrin  v.  Scammon,  29  N.  fi.  280;  Coburn  v. 
Odell,  30  N.  H.  540.  A"  witness  will  not,  however,  be  permitted  to 
mal<e  any  fraudulent  use  of  his  privilege.  And  when  the  court  can 
discover  no  reasonable  theory  upon  which  the  answer  could  be  in- 
criminating, it  may  deny  the  privilege,  or  make  further  investiga- 
tion: State  V.  Kent,  5  N.  Dak.  516.  We  have  already  noticed  that 
a  distinction  has  been  drawn  between  answers  which  are  incrimin- 
ating and  those  which  merely  tend  to  disgrace  the  witness.  In  the 
first  case  the  court  will  allow  the  privilege  if  there  Is  any  possibility 
that  the  answer  may  tend  to  incriminate  the  witness.  But  where 
the  answer  will  disgrace  the  witness,  in  those  jurisdictions  where 
such  a  privilege  exists,  the  court  must  be  able  to  see  that  whatever 
answer  the  witness  gives  it  will  directly  show  the  infamy.  But  in 
both  cases  the  question  is  one  for  the  court  to  determine:  People 
V.  ISIather,  4  Wend.  230,  21  Am.  Dec.  122. 

Tlie  courts  have  differed  at  times  as  to  what  will  criminate  a 
witn(^ss,  and  for  tliis  reason  tlie  rule  is  and  should  be  liberally 
const  rued  in  favor  of  tlie  witness,  for  a  strict  construction  is  likely 
to  (Icl'ent  its  object.  The  cases  of  Minters  v.  Feoiile,  139  Til.  303, 
and  Ward  v.  State,  2  Mo.  120,  22  Am.  Dec.  449,  furnish  good  exam- 
ples of  how  courts  may  differ  as  to  whetlier  an  answer  will  tend 
to  criminate  a  witness  or  not.  In  both  cases  the  general  rule  is 
recognized  tliat  a  witness  need  not  answer  even  that  which  tends 
to  criminate  him  by  furuisliing  one  link  in  tlie  chain  of  evidence 
that  might  convict  him.  In  the  Illinois  case,  the  witness  stated 
l»efore  tlie  grand  jury  that  he  knew  of  persons  playing  cards  for 
money,  and,  when  asked  to  name  such  persons,  he  refused  on  the 
ground  that  his  answer  would  give  evidence  which  would  tend  to 
ronvict  him.  The  supreme  court  upheld  his  privilege,  on  the  ground 
that  a  party  to  a  game  of  cards,  if  obliged  to  give  the  names  of 
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others  playing  In  the  same  game,  tends  to  furnish  proof  of  his 
criminal  participation.  This  is  clearly  correct,  although  if  the  wit- 
ness had  simply  been  in  a  place  where  he  saw  others  play  he  could 
be  compelled  to  disclose  all  he  saw.  The  Missouri  case  held  the  con- 
trary of  the  above  proposition,  and  said  that  a  witness  who  was  a 
participant  in  the  illegal  betting  could  be  compelled  to  give  the 
names  of  the  others  who  participated,  though  from  the  Illinois  case 
It  is  clear  that  the  evidence  given  furnished  a  link  in  the  chain  by 
means  of  which  it  would  be  comparatively  easy  to  secure  evidence 
against  him  sufficient  to  convict  him. 

While  it  is  true  that  a  witness  will  not  be  allowed  to  make  a 
fraudulent  use  of  his  privilege,  yet  the  question  of  good  faith  fre- 
quently does  not  enter  into  the  matter  at  all.  "Where  from  the 
evidence  and  the  nature  of  the  question,  the  court  can  definitely 
determine  that  the  question,  if  answered  in  a  particular  way,  will 
form  a  link  in  the  chain  of  evidence  to  establish  the  commission  of 
a  crime  by  the  witness,  the  court  cannot  Inquire  whether  the  wit- 
ness claimed  his  privilege  in  good  faith  or  otherwise.  It  is  only 
where  the  criminating  effect  of  the  question  is  doubtful  that  wit- 
ness' motive  may  be  considered,  for  in  such  case  his  bad  faith 
would  tend  to  show  that  his  answer  would  not  sub.lect  him  to  the 
danger  of  a  criminal  prosecution  or  help  to  prove  him  guilty  of  a 
crime":  Ex  parte  Irvine,  74  Fed.  Rep.  {>54. 

Some  of  the  courts  have,  at  least  seemingly,  adopted  a  more  lib- 
eral rule  than  we  have  stated  above,  and  hold  that  it  is  for  the  wit- 
ness and  not  for  the  court  to  Judge  whether  his  answer  to  a  ques- 
tion will  tend  to  criminate  him;  and  that  the  duty  of  the  court  is 
to  so  Instruct  him  with  reference  to  his  rights  as  to  enable  him  to 
decide  understandingly:  State  v.  Edwards.  2  Nott  &  McC.  13,  10  Am. 
Dec.  557.  Even  in  the  jurisdictions  which  seem  to  hold  this  rule 
there  is  this  limitation,  viz.,  that  if  it  is  perfectly  clear  to  the  court 
that  the  witness  is  mistaken,  or  that  he  is  acting  in  bad  faith,  the 
privilege  will  not  be  allowed.  This  must,  however,  be  perfectly 
clear  to  the  court:  Chamberlain  v.  Willson,  12  Vt.  491,  3G  Am.  Dec. 
356;  Temple  v.  Commonwealth,  75  Va.  S92;  People  v.  Forbes,  143 
N.  Y.  219.  This  last  case  cited  is  undoubtedly  a  border  line  one. 
It  related  to  an  Investigation  before  a  grand  jury.  It  seems  that 
the  students  of  one  of  the  classes  of  Cornell  University  were  hold- 
ing a  banquet,  and  during  the  banquet  some  persons,  presumably 
students,  injected  a  poisonous  gas  into  the  dining-hall  and  kitchen, 
causing  the  death  of  one  person  and  seriously  affecting  others. 
The  witness  in  question,  Taylor,  was  subpoenaed  before  the  grand 
jury.  After  he  had  testified  that  he  had  no  connection  whatever 
with  the  transaction,  he  refused  to  answer  some  other  questions  on 
the  ground  tliat  they  would  tend  to  criminate  him.  Tlie  court  of 
appeals  sustained  him  in  claiming  his  privilege,  and  said:  "It  wns 
argued  that  the  relator  could  not  possibly  be  put  in  peril  by  hi'^ 
answer  to  the  question,  since  he  had  already  testified  that  he  had 
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no  connection  with  the  transaction.  But  this  conclusion  was  not 
warranted  by  the  facts.  The  testimony  of  the  witness  might  be 
ever  so  strong  and  clear  in  favor  of  his  innocence,  but  It  did  not 
conclude  the  public  prosecutor,  in  the  absence  of  some  constitu- 
tional or  statutory  provision  securing  the  relator  from  prosecution. 
The  general  statements  of  a  person  charged  with  crime  iu  regard 
to   his  innocence   avail   but  little   against   incriminating   facts   and 

circumstances The  witness  who  knows  what  the  court  does 

not  know,  and  what  he  cannot  disclose  without  accusing  himself, 
must  in  such  cases  judge  for  himself  as  to  the  effect  of  his  answer, 
and  if,  to  his  mind,  It  may  constitute  a  link  in  the  chain  of  testi- 
mony, sufficient  to  convict  him,  when  other  facts  are  shown,  or  to 
put  him  in  jeopardy,  or  subject  him  to  the  hazard  of  a  criminal 
charge,  indictment,  or  trial,  he  may  remain  silent." 

What  Deprives  Witness  of  Privilege. — We  have  already  found  the 
general  rule  to  be  that  an  accused,  by  taking  the  staud  to  testify 
in  his  oAvn  belialf,  waives  his  privilege  so  far  as  it  relates  to  the 
crime  with  which  he  is  charged  and  to  all  matters  material  and  per- 
tinent tliereto.  In  addition  to  the  cases  already  cited,  see  Pyland 
V.  State  (Tex.).  26  S.  W.  Rep.  C21;  State  v.  Allen,  107  N.  C.  805; 
State  v.  Thaden,  43  Minn.  253;  State  v.  Tall,  43  Minn.  273.  A  gen- 
eral denial  that  the  witness  has  any  connection  whatever  with  a 
crime  does  not  deprive  him  of  his  privilege:  People  v.  Forbes.  143 
N.  Y.  219.  There  seems  to  be  a  difference  of  opinion  as  to  whether 
testifying  before  a  grand  jury  deprives  a  witness  of  his  privilege  so 
tliat  he  cannot  claim  it  at  the  trial  of  the  case.  The  better  rule  is 
that  the  witness  can  claim  his  privilege  at  the  trial,  notwithstand- 
ing lie  may  have  voluntarily  testified  before  the  grand  jury:  Temple 
V.  Commonwealth,  75  Va.  892;  People  v.  Lauder,  82  Mich.  109.  The 
contrary  is  held  in  Iowa:  State  v.  A'an  Winkle,  80  Iowa,  15.  Tliere 
would  seem  to  be  no  substantial  reason  why  a  witness  should  not 
have  the  riglit  to  claim  his  privilege  at  every  separate  investigation 
or  trial  of  the  offense.  Tiie  rule  seems  general  that  a  waiver  of 
one's  privilege  at  one  trial  does  not  constitute  a  waiver  at  a  subse- 
<]uont  trial  of  the  same  case:  Emery  v.  State,  101  Wis.  027;  Oeorgia 
It.  K.  etc.  Co.  V.  Lybrend,  99  Ga.  421.  The  Iowa  case  just  cited— 
State  V.  Van  Winkle,  80  Iowa.  15— bases  its  decision,  that  testifying 
before  the  grand  jury  constitutes  a  waiver  of  a  witness'  privilege 
at  the  trial,  upon  the  doctrine  that  a  witness  who  understandingly 
discloses  part  of  a  transaction  exposing  him  to  a  criminal  prosecu- 
tion without  claiming  liis  privilege,  is  ordinarily  obliged  to  go  for- 
ward and  make  a  full  disclosure  of  tlie  transaction.  This  doctrine, 
however,  has  no  application  unless  tlie  disclosure  can  be  regarded 
as  one  continuous  account,  which  manifestly  occurs  where  it  is 
made  at  a  single  trial  of  the  case.  But  separate  trials  are  not  so 
connected  as  to  make  testimony  at  one  a  continuous  statement 
with  tlip  testimony  at  another  which  requires  the  disclosure  of  other 
evidence  at  tlie  subsequent  trial.  Siniil.nrly  a  grand  jury  investiga- 
tion and  a  subsequent  trial  are  wholly  disconnected.     And  tlie  fact 
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that  the  witness  has  testified  before  the  coroner  does  not  deprive 
him  of  his  privilege  at  the  trial:  Cullen  v.  Commonwealth,  24  Gratt, 
624.  This  was  clearly  brought  out  in  Samuel  v.  People,  164  IlL 
379,  where  the  witness  had  signed  an  afl3davit  of  the  truth  of  the 
allegations  in  an  information  upon  which  the  prosecution  was 
based,  and  at  the  trial  of  the  case  it  was  urged  that  he  could  not 
claim  his  privilege,  since,  by  making  a  partial  statement  in  the  affi- 
davit, he  waived  his  privilege  and  was  obliged  to  make  a  complete 
disclosure.  But  the  supreme  court  sustained  the  privilege  of  the 
witness  and  said:  "This  doctrine  [requiring  full  disclosure]  can 
have  no  application  here,  unless  the  statements,  made  in  the  affi- 
davit indorsed  upon  the  Information,  and  the  statements,  made  in 
the  testimony  elicited  upon  the  trial,  may  be  regarded  as  parts  of 
one  continuous  account.  We  do  not  think,  however,  that,  under  the 
doctrine  thus  invoked,  the  affidavit  and  the  evidence  on  the  trial 
can  be  thus  run  together  so  as  to  be  considered  one  statement.  The 
doctrine  applies  only  to  a  case  where  the  witness,  while  testifying 
upon  the  trial,  states  a  fact  and  afterward  refuses  to  give  the  de- 
tails, or  disclose  a  part  of  a  transaction,  in  which  he  was  criminally 
concerned,  without  claiming  his  privilege,  and  then  refuses  to  go 
forward  and  state  the  whole;  it  does  not  apply  to  a  case,  where 
some  admission  made  long  prior  to  the  trial  Is  sought  to  be  brought 
forward  and  joined  to  the  answers  given  on  the  trial."  A  witness 
does  not  waive  his  privilege  by  answering  a  question  put  to  him  by 
the  presiding  judge:  Hackney  v.  State,  101  Ga.  512.  Where  a  wit- 
ness on  his  examination  voluntarily  exposes  his  unlawful  act,  fur- 
ther testimony  can  neither  detract  from  nor  add  to  the  force  and 
effect  of  the  evidence  he  has  already  given,  and  he  has  therefore 
waived  his  privilege  and  may  be  required  to  testify:  Eggers  v.  Fox, 
177  111.  185.  After  an  acquittal  upon  a  criminal  charge,  it  Is  too 
late  for  a  witness  to  refuse  to  answer  questions  on  the  ground  that 
his  answers  may  tend  to  criminate  him:  Lothrop  v.  Roberts,  16 
Colo.  250;  People  v.  Ogle,  104  N.  Y.  511.  Generally  speaking,  a  wit- 
ness may  be  compelled  to  testify  to  facts  which  show  him  guilty 
of  the  commission  of  a  crime,  provided,  at  the  time  the  evidence 
is  elicited,  the  statute  of  limitations  has  become  a  bar  to  a  prosecu- 
ti«Hi  for  that  crime:  Childs  v.  Morrill,  66  Vt.  302:  Manchester  etc. 

II.  K.  V.  Concord  R.  R.,  66  N.  H.  100,  49  Am.  St.  Rep.  5S2;  Prussing 
V.  .Jackson,  85  111.  App.  324.  A  witness  cannot,  however,  be  de- 
prived of  his  privilege  on  the  ground  that  a  prosecution  for  such 
offense  is  barred  by  the  statute  of  limitations,  unless  it  appears 
affirmatively  tliat  no  prosecution  is  pending  against  him  at  the  time 
he  is  called  upon  to  produce  such  evidence:  Lamson  v.  Boyden,  160 

III.  613;  Southern  Ry.  News  Co.  v.  Russell.  91  Ga.  80S. 

S!tntiites  Abridging  the  Pririlcfje  and  Granting  Immunity  against 
Prosecution.— There  seems  to  be  no  doubt  but  that  the  common-law 
rule  that  a  witness  is  not  required  to  testify  against  himself  may  be 
chnnped  by  statute:  People  v.  Hackley.  24  X.  Y.  74.  But  wliere  the 
privilege  of  a  witness  is  secured  by  means  of  a  constitutional  guar- 
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anty,  the  power  of  the  legislature  to  abridge  it  is  greatly  lessened. 
In  fact,  legislation  cannot  abridge  a  constitutional  privilege,  and  a 
legislative  enactment  in  order  to  have  any  effect  at  all  must  be  as 
broad  In  Its  scope  and  effect  as  the  constitutional  provision  itself, 
and  the  protection  accorded  to  the  witness  must  be  as  extensive 
under  the  statute  as  it  was  under  the  constitution,  otherwise  the 
statute  will  clearly  be  unconstitutional  aud  of  no  effect.  To  this 
extent  the  authorities  are  in  harmony,  but  tlie  application  of  this 
accepted  doctrine  to  various  statutory  euactmeuts  has  resulted  in 
considerable  practical  conflict  In  the  decisions.  All  agree  that  a 
statute  requiring  a  witness  to  testify  must  at  the  same  time  pro- 
tect the  witness  in  the  manner  and  to  the  extent  required  by  tlie 
constitution.  But  to  what  extent  do  the  constitutions  of  the  vari- 
ous states  give  protection?  Must  the  protection  given  by  a  statute 
include  complete  and  absolute  immunity  from  all  penalty  with  re- 
spect to  the  crime  about  which  he  testifies?  In  other  words,  must 
there  be  a  complete  wiping  out  of  the  offense  as  to  him?  Or  is  it 
sufflclent  If  the  statute  provides  merely  that  tlie  answers  of  the 
witness  shall  not  be  used  as  evidence  against  him?  The  latter  rule 
Is  held  in  some  jurisdictions,  upon  the  theory  that  a  witness  is  not 
testifying  against  himself  where  his  own  answers  are  not  used  as 
evidence  against  him:  See  State  v.  Quarles,  13  Ark.  307;  Cossart  v. 
State,  14  Ark.  530;  Pleasant  v.  State,  15  Ark.  624,  G-19;  Higdon  v. 
Heard,  14  Ga.  255;  Bedgood  v.  State,  115  Ind.  275;  La  Fontaine  v. 
Southern  etc.  Assn.,  83  N.  C.  132;  Ex  parte  Buskett,  106  Mo.  602,  27 
Am.  St.  Rep.  378;  Gilpin  v.  Daly,  59  Hun,  413;  People  v.  Sharp.  107 
N.  Y.  427,  1  Am.  St.  Rep.  851;  People  v.  Hackley.  24  N.  Y.  74.  The 
obvious  fallacy  of  these  cases  lies  in  this,  tliat  most  of  them  ignore 
the  plain  fact  that  a  witness  who  is  compelled  to  disclose  matters 
which  will  lead  to  his  prosecution,  and  to  reveal  the  existence  of 
evidence  ample  to  secure  his  conviction,  is  as  clearly  testifying 
against  hlmsi^lf  as  if  his  own  admission  of  guilt  were  introduced  in 
evidence  against  him.  The  last  case  cited  does  not  ignore  tlils 
argnmciit  however,  but  in  rejecting  it  says  that  "neither  the  law 
nor  the  constitution  is  so  sedulous  to  screen  tlie  guilty  as  tlie  argu- 
ment supposes.  If  a  man  cannot  give  evidence  upon  the  trial  of 
another  person  witliout  disclosing  circuuistanees  wlilch   will  make 

his  own  guilt  a;)parent  or  at  least  capable  of  proof it  is  the 

misfortune  of  his  condition  and  not  any  want  of  luimanity  in  tlie 
law.  If  a  witness  objects  to  a  question  on  the  ground  that  an  an- 
swer would  criminate  himself,  ho  must  allege,  in  sutistance.  that 
his  answer,  if  repeated  as  liis  adiiiis«ioii  on  his  own  trial. would  tend 
to  prove  him  guilty  of  a  criminal  olfense.  If  the  case  is  so  situated 
that  a  repetition  of  it  on  a  prosecution  against  him  is  impossible,  as 
where  it  is  forbidden  by  a  positive  statute,  I  have  seen  no  author- 
ity wliich  holds  or  intimates  that  tlie  witness  is  privileged.  It  is 
not  within  any  reasonable  construction  of  tlie  language  of  the  coa- 
st itutional  provision." 

All  of  these  cases  just  cited,  however,  were  decided  prior  to  tlie 
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leading  case  In  the  United  States  supreme  court  of  Counselman  v. 
Hitchcock,  142  U.  S.  547.  With  the  weight  of  the  United  States 
supreme  court  against  these  cases,  it  is  very  probable  that  they 
■will  not  be  followed  elsewhere  and  are  reasonably  likely  to  be  over- 
ruled themselves.  There  can  be  no  doubt  that  the  better  rule  is, 
as  established  by  this  case  of  Counselman  v.  Hitchcock,  142  U.  S. 
547,  that  a  statutory  enactment  requiring  a  witness  to  give  crimin- 
ating testimony,  to  be  valid,  must  afiford  absolute  immunity  against 
futui'e  prosecution  for  the  offense  to  which  the  question  relates. 
No  statute  which  leaves  the  witness  subject  to  prosecution,  after 
he  answers  the  criminating  question  put  to  him,  can  have  the  effect 
of  supplanting  the  privilege  conferred  by  the  constitution.  "It  is 
a  reasonable  construction,  we  think,"  said  the  court,  "of  the  con- 
Ptitutional  provision  that  the  witness  is  protected  'from  being  com- 
pelled to  disclose  the  circumstances  of  his  offense,  the  sources  from 
which,  or  the  means  by  which,  evidence  of  its  commission,  or  of  his 
connection  with  it,  may  be  obtained,  or  made  effectual  for  his  con- 
viction, without  using  his  answers  as  direct  admissions  against 
him.' "  This  quotation  was  taken  from  Emery's  Case,  107  Mass. 
172,  9  Am.  Rep.  22,  which  sustains  the  same  rule.  Prior  to  Coun- 
selman V.  Hitchcock,  142  U.  S.  547,  the  conflict  in  the  decisions  was 
based  on  the  difference  in  the  wording  of  the  various  state  constitu- 
tions. But  this  case  clearly  shows  that  though  somewhat  different 
In  wording,  "there  is  really,  in  spirit  and  principle,  no  distinction 
arising  out  of  such  difference  of  language,"  and  that  "the  liberal 
construction  which  must  be  placed  upon  constitutional  provisions 
for  the  protection  of  personal  rights  would  seem  to  require  that 
the  constitutional  guaranties,  however  differently  worded,  should 
have,  as  far  as  possible,  the  same  interpretation;  and  that  where 
the  constitution,  as  in  the  cases  of  Massachusetts  and  New  Hamp- 
shire, declares  that  the  subject  shall  not  be  'compelled  to  accuse  or 
furnish  evidence  against  himself,'  such  a  provision  should  not  have 
a  different  interpreta.tion  from  that  which  belongs  to  constitutions 
like  those  of  the  United  States  and  of  New  York,  which  declare 
that  no  person  shall  be  'compelled  In  any  criminal  case  to  be  a 
witness  against  himself":  See,  as  supporting  the  same  rule, 
Brown  v.  Walker,  IGl  U.  S.  591;  70  Fed.  Rep.  46;  Ex  parte 
Cohen,  104  Cal.  524,  43  Am.  St.  Rep.  127;  Cullen  v.  Common- 
wealth, 24  Gratt  624;  State  v.  Nowell,  58  N.  H.  314;  Ex  parte  Ir- 
vine, 74  Fed.  Rep.  954;  In  re  Scott,  95  Fed.  Rep.  815.  The  practice 
©f  recommending  an  accomplice  to  the  pardon  of  the  executive, 
when  the  government  calls  him  as  a  witness,  and  the  equitable 
right  of  such  accomplice  to  an  executive  pardon,  if  he  fully  and 
fairly  states  the  truth.  Is  not  sufficient  immunity,  and  does  not  do 
away  with  the  constitutional  privilege  of  refusing  to  give  evidence 
against  one's  self:  Ex  parte  Irvine,  74  Fed.  Rep.  9ij4.  The  immun- 
ity must  be  given  and  guaranteed  by  a  statute.  The  protection  ac- 
corded by  the  constitution  does  not  extend  so  as  to  protect  one  from 
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disgrace  and  infamy,  as  we  have  seen,  so  tliat  under  statutes  grant- 
ing immunity  from  prosecution,  it  is  immaterial  that  ihe  answer  of 
a  witness  will  subject  him  to  disgrace:  Brown  v.  Wallier,  70  Fed. 
Rep.  46;  aflirmod  in  161  U.  S.  5'Jl.  The  strong  opinion  to  the  con- 
trary of  Judge  Grosscup  in  United  States  v.  James,  GO  Fed.  Rep. 
257,  was  without  avail  in  changing  the  current  of  American  author- 
ity. The  immunity  gi-auted  by  a  statute,  if  comi)lete.  is  sufficient, 
although  there  is  a  bare  possibility  that  the  witness  by  his  disclos- 
ure might  be  subjected  to  the  criminal  laws  of  some  other  sov- 
ereignty. It  was  never  the  object  of  the  constitutional  provision 
to  obviate  such  dangers:  Brown  v.  Wallier,  IGl  U.  S.  501,  G08.  Im- 
munity, however,  which  is  granted  by  an  act  of  Congress  ap- 
plies both  to  the  federal  and  to  the  state  courts.  This  was  so 
held  where  a  witness  attempted  to  claim  his  privilege  when 
testifying  before  the  interstate  commerce  commission.  He  urged 
that  altliough  tlie  statute  afforded  him  absolute  immunity  against 
prosecution,  this  could  apply  only  to  the  federal  courts,  and 
that  he  might  be  subjected  to  prosecution  in  the  state  courts.  But 
the  supreme  court,  in  Brown  v.  Walker,  161  U.  S.  591,  held  other- 
wise, that  an  act  of  Congress  was  effective  in  the  state  courts,  and 
the  witness  was,  therefore,  amply  protected  and  could  not  claim  his 
privilege.  A  statute  granting  immunity  from  prosecution  to  a  wit- 
ness who  appears  and  testifies  applies  to  witnesses  before  a  grand 
jury  as  well  as  to  witnesses  before  a  court:  Elliott  v.  State  (Tex.), 
19  S.  W.  Rep.  249.  Statutory  immunity,  relating  to  the  oflense  of 
obtaining  money  by  cornering  the  market,  is  not  complete  but  is 
conditional,  where  it  requires  the  repayment  of  such  money  before 
the  accused  person  shall  be  discharged  from  any  further  punish- 
ment, and  the  statute  is,  therefore,  unconstitutional:  Lamson  v, 
Boyden,  160  111.  613.  The  immunity  granted  by  a  statute  relates  to 
all  prosecutions  of  the  same  general  character.  Hence  a  statute 
relating  to  testimony  given  by  a  witness  in  reference  to  bribery  in- 
cludes bribery  of  all  kinds,  whether  at  common  law,  under  the  con- 
ptitution,  or  under  a  statute:  Commonwealth  v.  Bell,  145  Pa.  St. 
374.  The  same  act  might,  however,  constitute  two  offenses,  and 
the  statute  would  grant  immunity  to  the  witness  from  prosecution 
and  punishment  only  for  the  offense  for  which  the  accused  was 
being  tried.  In  such  a  case,  the  witness  may  claim  his  privilege, 
since  the  protection  given  by  the  statute  includes  but  one  of  tlm 
offenses,  and  is,  therefore,  not  coextensive  with  the  constitutional 
guaranty.  Hence  it  has  been  held  that  on  an  indictment  for  selling 
liquor  to  a  minor,  such  minor  could  not  be  compelled  to  testify  to 
the  purchase,  where  such  testimony  might  incriminate  him  of  an 
entirely  distinct  offense:  State  v.  Bach  Liquor  Co..  67  Ark. 
1G3.  And  In  United  States  v.  Price,  90  Fed.  Rep.  9C0,  It  was 
held  that  the  amnesty  granted  by  the  interstate  commerce  act  re- 
lated only  to  violations  of  such  act,  and  did  not  include  otlier 
crimes,  even  though  they  might  grow  out  of  the  violation  of  the  act. 
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ASLANIAN    V.    DOSTUMIAN. 

[17-i  MASSACHUSKTra,  328.] 

FOREIGN  LAWS— LAW  MERCHANT  IN  TURKEY-PRE- 
SUMPTION.—There  Is  no  presumption  that  the  law  merchant,  with 
its  customs  relative  to  protest  and  notice,  prevails  in  Turkey,  and 
such  law  cannot  be  resorted  to  in  determining  the  probable  con- 
struction of  a  contract  collateral  to  a  draft  which  is  payable  in  that 
country. 

"W.  S.  B.  Hopkins  and  G.  S.  Taft^  for  Dostumian. 

J.  E.  Kane,  for  the  plaintifE. 

»'-**»  HOLMES,  C.  J.  This  is  an  action  to  recover  the  equiv- 
alent of  money  paid  by  the  plaintiff  to  the  defendants  for  a  draft 
in  favor  of  a  third  person,  payable  at  Harpoot,  in  Turkey  in 
Asia,  The  plaintiff's  testimony  was  that  it  was  agreed  orally 
at  the  time  when  the  draft  was  purchased  that  if  it  was  not  paid 
the  money  should  be  returned.  The  drawees  refused  to  pay, 
but  the  draft  was  not  protested.  In  his  charge  to  the  jur}%  the 
judge  stated  that  he  could  not  say  whether  or  not  the  law  mer- 
chant prevailed  in  Turkey;  that  there  was  no  evidence  whether 
it  did  or  not;  and  that  it  would  not  necessarily  govern  unless 
the  jury  found  that  the  parties  expressly  agreed  that  it  should. 
To  these  statements  the  defendants  excepted. 

The  plaintiff  was  a  stranger  to  the  draft.  He  based  his  rights 
upon  a  collateral  agreement.  \Yhether  that  agreement  was  an 
out  and  out  promise  to  refund  if  the  draft  was  not  paid,  or  only 
a  promise  to  do  so  if  all  steps  were  taken  to  charge  the  draw- 
ers, which  are  customary  in  this  part  of  the  world,  depended  on 
what  the  parties  saw  fit  to  say.  There  was  no  presumption 
about  it  one  way  or  the  other.  This  seems  to  have  been  the 
judge's  view,  for  after  the  remarks  excepted  to  he  went  on  to 
say  that  the  plaintiff  put  his  case  upon  the  theory  that  tlie  con- 
tract was  entirely  inconsistent  with  the  notion  tliat  his  rights 
were  dependent  upon  protest  or  the  law  merchant,  and  he  left 
it  to  the  jury  whether  the  plaintiff  had  proved  such  a  contr.ict. 

In  view  of  the  nature  of  the  case,  it  may  be  that  the  ju'l.ixe 
meant  no  more  than  to  make  a  collateral  remark  which  he  re- 
garded as  immaterial,  that  he  did  not  know  whether  the  law 
merchant  did  or  did  not  prevail  in  Turkey  in  Asia,  as  a  prelim- 
inary to  telling  the  jury  that  the  question  before  them  was  what 
kind  of  a  contract,  if  any,  the  parties  had  made  in  fact.  There 
was  no  evidence  that  anything  was  said  about  protest  or  notice; 


Oct.  1899.]  ASLANIAN  V.   DOSTUMIAN.  849 

and  if  the  jury  found  a  contract,  as  they  did,  it  would  T>e  going 
pretty  far  to  let  them  read  into  the  simple  words,  "if  the  Dr. 
Bagdasarian  won't  pay  in  Ilarpoot,  you  bring  those  checks;  we 
give  you  the  money  hack  again" — a  limitation  which  made  the 
plaintiff's  rights  in  AVorcester  dependent  upon  the  conduct  of  a 
stranger,  an  Armenian,  who  was  in  a  remote  and  disturbed  part 
of  Asia,  and  over  whom  the  plaintiff  '"^^  had  no  control.  The 
very  fact  that  the  drawers  contemplated  the  popsiliility  of  a  re- 
fusal to  pay  looks  the  other  way.  If  the  ground  of  refusal  was 
true,  that  the  drawers  had  no  assets  in  the  drawees'  hands,  it 
may  be  that  they  were  not  entitled  to  proof  of  demand  and  no- 
tice: Kinsley  v.  Eobinson,  21  Pick.  327;  Pierce  v.  Indseth,  106 
U.  S.  546,  551.  And  upon  the  whole,  the  natural  interpreta- 
tion would  be  that  if  the  drawees  refused  to  pay  the  plaintiff 
was  to  have  his  money  back  without  further  condition  than  the 
surrender  of  the  draft.  The  draft  was  tendered  to  the  defend- 
ants by  the  plaintiff. 

At  all  events  it  is  clear  that  under  the  instructions  the  jury 
could  not  have  found  for  the  plaintiff  unless  they  found  such 
a  simple  unqualified  promise,  and  therefore  the  question  docs 
not  arise  whether  the  remarks  excepted  to  would  have  been  cor- 
rect if  the  promise  had  been  only  to  be  liable  to  the  plaintiff 
according  to  the  tenor  of  the  draft. 

If,  however,  in  view  of  the  contract  having  been  voluntarily 
proposed  by  the  defendants  as  incident  to  the  sale  of  the  draft, 
it  should  be  argued  that  the  jury  would  have  been  warranted 
in  finding  that  the  contract  did  not  purport  to  enlarge  the  ex- 
tent of  the  defendants'  liability,  and  that  from  that  point  of 
view  their  finding  conceivably  might  have  been  affected  by  the 
consideration  that  our  law  of  protest  did  or  did  not  prevail  at 
Ilarpoot,  and  so  that  what  the  judge  said  was  material  in  this 
aspect  of  the  case,  it  is  to  be  noticed  that  no  such  suggestion 
was  made,  even  in  the  argument  before  us,  and  that  it  is  evi- 
dent that  no  such  suggestion  was  in  the  mind  of  anyone  at  the 
trial.  It  rather  looks,  on  the  contrary,  as  if  no  one  had  kept  in 
mind  distinctly  that  the  suit  was  neither  upon  the  draft  nor  by 
a  party  to  it. 

If,  notwithstanding  the  foregoing  considerations,  we  come  to 
the  correctness  of  the  judge's  statement  and  treat  it  as  imply- 
ing what  he  did  not  say,  that  the  jury  had  no  right  to  presume 
that  the  law  of  Harpoot  was  similar  to  ours,  we  are  not  prepared 
to  say  that  he  was  A\Tong.  It  will  be  observed  that  the  question 
is  not  whether  the  drawer  in  Massachusetts  by  implication  stipu- 
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lated  in  his  draft  for  notice  of  nonpayment,  or  any  question  as 
to  notice,  but  a  naked  question  whether  it  could  be  presumed 
that  in  Harpoot  the  custom  as  to  protest  was  the  ^^^  same  as 
ours,  as  bearing  on  the  probable  construction  of  the  collateral 
contract  with  the  plaintiff. 

No  doubt  devices  for  the  transfer  of  debts  or  values  without 
an  actual  transport  of  money  or  goods  may  have  been  contrived 
at  different  places  and  at  different  times.  They  may  be  as  old 
as  commerce.  But  it  cannot  be  assumed  that  they  always  have 
taken  the  same  form.  There  is  a  presumption  that  the  common 
law,  as  we  understand  it,  is  the  common  law,  and  often,  if  not 
always,  that  it  is  the  law  of  other  common-law  states;  but  there 
is  no  presumption  that  it  prevails  all  over  the  world:  Savage  v. 
O'Neil,  44  N.  Y.  298,  300,  301;  Owen  v.  Boyle,  15  Me.  147,  32 
Am.  Dec.  143;  Flato  v.  Mulhall,  72  Mo.  522;  2  Starkie  on  Evi- 
dence, 4th  Am.  ed,,  568;  Wharton  on  Evidence,  sees.  314,  315, 
1292.  There  is  no  such  presumption  as  to  the  so-called  law 
merchant  taken  as  meaning  substantive  law.  The  law  merchant 
in  this  sense  is  merely  a  vaguely  defined  portion  of  the  common 
law,  or,  in  its  widest  interpretation,  of  the  law  of  European 
countries,  having  the  Roman  and  the  Frankish  law  for  its  par- 
ents: See  Smith  on  Mercantile  Law,  10th  ed..  Introduction;  2 
Selden  Soc.  Pub.,  132  et  seq.;  Gundennann,  Eng.  Privatrechts, 
84.  Our  law  of  negotiable  paper  has  no  orthodox  sanction  of 
having  been  accepted  semper  ubique  et  ab  omnibus.  Like. the 
rest  of  our  law,  it  has  had  a  strictly  European  origin  and  his- 
tory, which  are  tolerably  well  known:  See  Brunner,  Forschun- 
gen,  524,  631;  1  Heusler,  Inst,  des  Deutsch.  Privatrechts  212, 
213,  375;  9  Law  Quarterly  Review,  70.  It  is  not  to  be  pre- 
sumed that  either  the  Roman  or  Frankish  law  shaped  the  native 
law  of  Turkey.  Still  less  is  it  to  be  presumed  that  Massachu- 
setts modes  of  dealing  with  details  prevail  there  when  they  no- 
toriously vary  even  in  European  countries.  In  Spain,  if  we 
may  trust  Home  v.  Rouquette,  3  Q.  B.  Div.  514,  no  notice  of 
dishonor  is  necessary  in  order  to  enable  the  holder  to  have  re- 
course to  an  indorser. 

There  is  no  need  to  multiply  illustrations.  If,  as  would 
seem  from  some  of  the  text-books  and  encyclopedias,  the  Eu- 
ropean law  of  negotiable  paper  is  known  in  Turkey,  it  is  by  re- 
cent legislative  adoption  or  imitation  of  the  French  Code  de 
Commerce,  and  the  fact  ought  to  be  proved  by  the  party  who 
wishes  to  profit  by  it.  Whether  protest  is  necessary  upon  such 
an  instrument  as  the  draft  in  this  case,  and, even  whether  an 
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^*^  acceptance  of  it  would  be  recognized  as  valid  under  the  sup- 
posed Turkish  code,  is  to  be  settled  not  by  presumption,  but 
by  proof. 

Exceptions  overruled. 


FOREIGN  LAW— PRESUMPTIONS.— A  forelfrn  law  Is  a  matter 
of  fact  which  the  courts  of  this  country  cauuot  be  presumed  to  be 
acquainted  with  or  to  have  judicial  knowledge  of:  Wickersham  v. 
Johnston,  104  Cal.  407,  43  Am.  St.  Rep.  118.  I'resuniptions  as  to 
foreign  laws  are  generally  confined  to  those  states  and  countries  in 
which  the  common  law  is  the  law  of  the  laud;  Su  Sure  v.  Lindsfelt, 
82  Wis.  34G.  33  Am.  St  Rep.  00. 


nouGHTON  V.  Rice. 

[174  Massachusetts,  366.] 

ALIENATION  OP  AFFECTIONS-ACTION  BY  WIFE  FOR. 
At  common  law,  an  action  for  the  alienation  of  the  affections  alone 
cannot  be  maintained  either  by  the  husband  or  the  wife.  The 
alienation  of  the  affections  Is  merely  a  matter  of  aggravation  of 
damages;  and  a  complaint  by  a  wife  which  charges  no  adultery,  no 
procuring  and  enticing,  or  no  harboring  and  secreting,  does  not 
etate  a  cause  of  action. 

E.  E.  Joslin  and  S.  K,  Hamilton,  for  the  defendant. 

C.  F.  Chambcrlayne  and  W.  M.  Prest,  for  the  plaintiff. 

^«''  LATHROP,  J.  We  do  not  think  that  the  declaration  in 
this  case  sets  forth  any  cause  of  action  at  common  law,  if  the 
action  were  by  the  husband  against  another  man;  and  no  stat- 
ute of  this  commonwealth  gives  the  ^vi^e  any  greater  right 
than  the  husband  in  cases  of  this  nature.  The  acts  charged  are 
that  the  defendant  did  '"ingratiate  herself  into  the  afTections 
of  the  said  Willard  Houghton  [the  plaintiff's  husband] ;  cause 
him  incessantly  to  frequent  her  society;  to  give  her  various 
largo  sums  of  money;  to  execute  to  her  variotts  conveyances  of 
property;  to  make  large  expenditures  of  money  on  her  behalf; 
and  to  transfer  to  her,  the  said  defendant,  the  court<:'sy  and 
generosity,  love  and  aflection,  previously  bestowed  by  him  upon 
tlie  plaintiff  as  his  said  wife."  It  is  then  char:red  that  by  rea- 
eon  of  these  unlawful  acts  her  husband  ceased  to  have  regard, 
rospoot,  or  affection  for  the  plaintiff,  and  become  cross,  irrita- 
ble, ill-tempered,  and  penurious  toward  her,  denying  her  suit- 
able support  and  maintenance;  was  guilty  of  cruel  and  abusive 
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treatment  toward  her;  that  his  aftections  for  her  were  wholly 
alienated  from  her,  and  her  home  and  married  state  broken 
up  and  destroyed;  that  her  husband,  while  living  during  cer- 
tain months  under  the  same  roof  with  her,  separated  himself 
"virtually"  from  her,  refused  to  live  or  cohabit  with  her  as 
husband  and  wife,  or  to  give  her  ^^^  the  benefit  of  his  society, 
or  to  perform  any  of  the  duties  due  from  him  as  her  husband; 
but  on  the  contrary,  for  part  of  the  year  openly,  and  during 
the  rest  of  the  year  secretly,  lavished  his  property,  society,  love, 
and  affection  upon  the  defendant.  It  is  further  alleged  that 
"by  reason  of  the  matters  and  things  hereinbefore  set  forth" 
the  plaintiff  has  suffered  great  pain  and  distress  of  mind  and 
body,  has  lost  her  home,  and  the  society  and  comfort  of  her 
husband,  etc. 

No  adultery  is  alleged,  and  therefore  the  action  is  not  for 
criminal  conversation,  where  the  allegation  when  a  husband 
sues  is  that  the  defendant  debauched  and  carnally  knew  the 
plaintiffs  wife.  The  alienation  of  the  wife's  affection  in  such 
a  case  is  a  mere  matter  of  aggravation,  and  the  loss  of  the  wife's 
consortium  is  the  actionable  consequence  of  the  injury.  Adul- 
tery was  the  essential  fact  to  be  proved,  and  if  this  was  not 
proved  the  action  failed. 

At  common  law,  also,  a  husband  could  maintain  an  action 
against  one  who  "persuaded,  procured,  and  enticed  his  wife  to 
continue  absent  and  apart  from  him,  and  to  secrete,  hide,  nnd 
conceal  herself  from  him,  whereby  during  the  time  she  con- 
tinued absent  he  lost  her  comfort  and  society,  and  her  aid  and 
assistance  in  his  domestic  affairs":  Lellis  v.  Lambert,  24  Ont. 
App.  653,  654.  He  could  also  maintain  an  action  against  one 
for  receiving  his  wife  and  unlawfully  harboring,  concealing,  and 
secreting  her  from  him,  and  refusing  to  deliver  her  to  him.  In 
such  cases  adultery  need  not  be  alleged. 

We  do  not  see  anything  in  the  substantive  allegations  which 
brings  the  case  within  any  form  of  action  known  to  the  com- 
mon law.  The  case  in  this  respect  is  like  that  of  Lellis  v. 
Lambert,  24  Ont.  App.  653,  654,  a  case  very  similar  to  this,  and 
where  the  whole  subject  matter  was  ably  considered  by  the 
court  of  appeals,  the  judges  delivering  their  opinions  seriatim. 
Judge  Osier,  on  page  664,  said:  "The  loss  of  a  wife's  affections 
not  brought  about  by  some  act  on  the  defendant's  part  wliich 
necessarily  caused  or  involved  tlie  loss  of  her  consortium,  never 
gave  a  cause  of  action  to  the  husband.  His  wife  might  permit 
an  admirer  to  pay  her  attentions,  frequent  her  society,  visit  at 
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her  home,  spend  his  money  upon  her,  and  hy  such  means  alien- 
ate her  affections  from  him,  resulting  even  in  her  refusal  to 
live  ^^*'*  with  him,  and,  so  far  as  she  could  hring  it  about,  in 
the  breaking  up  of  his  home,  and  yet,  there  being  no  adultery 
and  no  'procuring  and  enticing'  or  'harboring  and  secreting* 
of  the  wife,  no  action  lay  at  the  suit  of  the  husband  against 
the  man.  A  wife  can  be  in  no  better  position  to  maintain  an 
action  against  a  woman  guilty  of  similar  conduct  toward  her 
husband." 

In  the  case  before  us  we  are  of  opinion  that  the  substantive 
allegations  of  the  declaration  do  not  state  a  cause  of  action,  and 
that  tlic  demurrer  should  be  sustained:  See  Evans  v.  O'Connor, 
174  Mass.  287,  ante,  p.  316;  Xeville  v.  Gile,  171  Mass.  305. 

So  ordered. 


A  SIMILAR  RULE  was  laid  down  in  Neville  v.  Gile,  174  Mass. 
805,  the  court  declining  to  pass  upon  the  question  whether  in  any 
case  a  woman  could  maintain  an  action  against  another  woman  for 
tlie  loss  of  consortium  occasioned  by  her  husband's  leaving  her. 
The  court  further  says  tliat  in  actions  for  unlawfully  enticing  away 
or  harboring  a  man's  wife,  or  for  criminal  conversation,  it  is  nec- 
essary to  allege  loss  of  consortium. 

ALIENATION  OF  AFFECTIONS.— A  WIFE  may  maintain  an 
action  for  the  alienation  of  her  husband's  affections:  Beach  v. 
Brown.  20  Wash.  2G6,  72  Am.  St.  Rep.  98.  See,  on  this  subject, 
the  extended  note  to  Clow  v.  Chapman,  46  Am.  St.  Rep.  472-479. 


Commonwealth  v.  Murphy. 

[174   JlASSACHrSETTS,   369.] 

CRIMINAL  LAW— FORMER  JBOBARDY-RESENTENCE. 
A  person,  who  has  been  sentenced  by  a  court  having  jurisdiction 
of  the  offense  and  of  the  person,  and  who  has  served  a  substantial 
jiortion  of  the  time  for  which  he  was  sentenced,  can  be  resentenced 
if.  on  appeal  by  him.  it  is  determined  that  tlie  original  sentence  was 
unlawful:  and  such  resentence  does  not  put  the  defendant  In  jeop- 
ardy twice,  or  constitute  a  second  punishment  for  the  same  of- 
fense. 

E.  F.  ^McClennen,  for  the  defendant. 

A.  "W,  De  Goosh,  assistant  attorney  general,  for  the  common- 
wealth. 

=*•"»  MOETOy,  J.  The  defendant  in  this  case  was  the 
plaintiff  in  error  in  the  case  of  Murphv  v.  Commonwealth,  173 
Mass.  2G4,  70  Am.  St.  Rep.  2G6.    In  ^'^^  that  case  it  was  held 
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that  the  statute  under  which  he  was  sentenced  was  unconsti- 
tutional 60  far  as  it  related  to  past  offenses,  and  the  sentence 
which  had  been  imposed  was  reversed  and  the  case  remanded 
to  the  superior  court,  under  the  Public  Statutes,  chapter  187, 
section  13,  for  sentence  according  to  the  law  as  it  was  when 
the  offense  was  committed  and  before  the  statute  under  which 
he  was  sentenced  took  effect.  The  defendant  was  brought  be- 
fore the  superior  court  on  January  7,  1899,  pursuant  to  that 
decision,  and  resentenced,  the  sentence  being  to  the  state  prison 
for  nine  years,  ten  months  and  twenty-nine  days,  the  first  day 
eolitary  and  the  rest  at  hard  labor.  Under  the  previous  sen- 
tence he  had  been  sentenced  to  the  state  prison  for  not  less 
than  ten  nor  more  than  fifteen  years,  the  first  day  to  be  in 
solitary  confinement.  When  he  was  resentenced  he  had  served 
the  solitary  confinement,  and  two  years  seven  months  and  ten 
days  under  the  original  sentence.  Prior  to  imposing  the  last 
sentence  the  court  said  that  as  the  defendant  had  already  served 
the  term  of  solitary  confinement  he  would  prefer  not  to  resen- 
tence him  to  solitary  confinement  if  a  written  waiver  thereof 
was  filed  by  the  defendant's  attorney.  The  attorney  ptated 
that  he  did  not  feel  justified  in  filing  such  waiver,  and  there- 
upon sentence  was  imposed  as  aforesaid.  The  defendant  duly 
excepted  to  the  imposition  of  the  last  sentence,  and  requested 
that  all  his  rights  might  be  reserved,  which  was  done. 

The  contention  of  the  defendant  is  in  substance  that  one  who 
has  been  sentenced  by  a  court  having  jurisdiction  of  the  offense, 
and  of  the  person  and  the  right  to  sentence  to  the  place  desig- 
nated, and  who  has  served  a  substantial  portion  of  the  time  for 
which  he  was  sentenced,  cannot  be  resentenced  if  it  turns  out  on 
a  writ  of  error  brought  by  him  that  the  ori,ginal  sentence  was 
unlawful.  He  contends  in  his  own  case  that  the  resentence 
constituted  a  second  punishment  for  the  same  offense,  that  he 
has  been  twice  put  in  jeopardy  thereby,  and  has  been  deprived 
of  his  constitutional  rights. 

The  statute  under  which  the  case  was  remanded  contains  no 
limitation  on  the  power  to  remand  for  sentence  in  case  of  a  re- 
versal for  error,  but  it  is  manifest  that  it  cannot  authorize  the 
imposition  of  another  sentence  under  such  circumstances  as 
would  make  it  an  interference  with  the  constitutional  riglits 
■*''^  of  tlie  prisoner.  The  question  tlien  is,  Was  the  effect  of 
the  last  sentence  to  put  the  defendant  in  jeopardy  twice,  or  to 
punish  him  aijain  for  the  same  offense,  or  to  abridiie  liis  privi- 
leges and  immunities  as  a  citizen  of  the  United  States? 
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By  jeopardy  is  meant,  we  think,  lawful  jeopardy  from  the 
commencement  of  the  proceedings  until  their  termination  hy  a 
proper  judgment  and  sentence,  or  acquittal,  or  what  the  law 
regards  as  such.  It  has  been  held  in  numerous  cases  that  where, 
either  for  want  of  jurisdiction  or  from  some  defect  in  the  indict- 
ment, or  from  some  error  in  the  course  of  the  proceedings,  the 
verdict  has  been  set  aside  or  the  judgment  has  been  arrested  on 
a  writ  of  error  brought  by  the  defendant,  or  on  a  motion  made 
by  him,  and  he  has  been  tried  again,  he  was  not  tlicreby  put  in 
jeopardy  a  second  time,  and  his  constitutional  rights  were  not 
abridged:  Commonwealth  v.  "W^ieeler,  2  Mass.  172;  Common- 
wealth V.  Peters,  12  Met.  3S7;  Commonwealth  v.  Roby,  12  Pick. 
49G,  502;  Commonwealth  v.  Lahy,  8  Gray,  459;  Commonwealth 
V.  Gould,  12  Gray,  171;  McKee  v.  People,  32  N.  Y.  239;  People 
V.  :McKay,  18  Johns.  212;  State  v.  Walters,  16  La.  Ann.  400; 
Jones  V.  State,  15  Ark.  2G1;  Turner  v.  State,  40  Ala.  21;  Gerard 
V.  People,  4  111.  362;  State  v.  Redman,  17  Iowa,  329;  State  v. 
Sutton,  4  Gill,  494;  Cooley's  Constitutional  Limitations,  3d  ed., 
327;  SedgT\'ick  on  Statutory  and  Constitutional  Law,  2d  ed.,  572, 
573,  note  a.  One  ground  on  which  such  a  conclusion  has  been 
reached  is,  that  by  bringing  the  writ  of  error  or  making  the 
motion  he  is  deemed  to  have  waived  any  constitutional  objec- 
tion that  he  might  have  had  to  another  trial  or  to  the  entry 
of  a  proper  judgment:  1  r)ishop's  Criminal  Law,  2d  ed.,  sees. 
672  et  scq.  If  a  second  trial  where  the  verdict  has  been  set 
aside  or  the  judgment  arrested  does  not  constitute  legal  jeop- 
ardy, it  is  difficult  to  see  how  the  fact  that  a  party  may  have 
served  a  portion  of  the  sentence  that  l:as  been  set  aside  for 
error  on  proceedings  institiited  by  him  can  rightfully  object 
to  tlie  imjiosition  of  another  and  a  lawful  sentence  by  the 
court  to  which  the  case  has  been  remanded.  In  this  case  the 
trial  and  conviction  were,  for  aught  that  appears,  regular  and 
legal  in  all  respects.  The  only  error  was  in  the  sentence.  It 
would  be  strange  if  there  was  no  power  anywhere  to  correct 
or  to  autliorize  tlie  correction  of  the  error  on  proceedings  in- 
stituted by  tlie  prisoner  except  at  the  risk  of  delivering  him 
from  any  further  '^^"^^  punishment  for  the  offense  of  which  he 
had  been  convicted.  It  is  said  in  McKce  v.  People,  32  N.  Y. 
239,  245,  where  the  case  was  remanded  under  a  statute  similar 
to  ours,  that  the  term  "  ^jeopardy'  has  no  relation  to  the  re- 
versal of  the  erroneous  judgment  and  ]n'onouncing  a  leiral  one, 
jnirsnant  to  a  legal  conviction."  And  in  JefTries  v.  State,  -10 
.Ala.  3S1,  it  was  held  that  a  prisoner  couhl  not  plead  autrefois 
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convict,  if  the  former  conviction  had  b^en  reversed  on  pro- 
ceedings instituted  by  himself,  notwithstanding  he  had  served 
a  part  of  the  term  of  his  imprisonment  before  the  reversal:  See, 
also,  Jones  v.  State,  15  Ark.  261.  In  criminal  proceedings  the 
sentence  is  the  judgment  or  at  least  an  essential  part  of  it. 

Though  the  sentence  in  this  case  was  in  excess  of  the  jurisdic- 
tion, it  was  not  void,  but  voidable  (Sennott's  Case,  146  Mass. 
489,  4  Am.  St.  Rep.  344;  Ex  parte  Lange,  18  Wall.  163,  174), 
and  if  the  defendant  had  completed  the  term  for  which  he 
was  sentenced  he  would  have  paid  the  penalty  required  and 
could  not  have  been  imprisoned  or  punished  again  for  the  same 
offense:  Commonwealth  v.  Loud,  3  Met.  328,  37  Am.  Dec.  139. 
To  that  extent  the  sentence  was  lawful  until  reversed:  Sen- 
nott's Case,  146  Mass.  489,  4  Am.  St.  Eep.  344;  Eegina  v. 
Drury,  3  Car.  &  K.  193.  Except  for  the  statute  authorizing 
the  case  to  be  remanded,  he  would  have  been  entitled  to  a  dis- 
charge, not  because  to  resentence  him  was  unconstitutional,  but 
because  at  common  law  the  court  from  which  the  writ  of  er- 
ror issued  could  not  itself  pronounce  the  proper  judsfment  or 
sentence  or  send  back  the  case  to  the  inferior  court  to  do  so: 
Shepherd  v.  Commonwealth,  2  Met.  419;  The  King  v.  Bourne, 
7  Ad.  &  E.  58;  The  King  v.  Ellis,  5  Barn.  &  C.  395.  But  a 
judgment  and  sentence  reversed  are  the  same  as  if  there  had 
been  no  judgment  and  sentence  (Eegina  v.  Drury,  3  Car.  &  K. 
193),  and  this  must  be  so  even  if  the  prisoner  has  served  a 
part  of  the  sentence.  Whether  the  confinement  under  the  re- 
versed sentence  has  been  longer  or  shorter  can,  on  principle, 
make  no  difference.  Besides,  the  length  of  such  confinement 
will  depend  somewhat  at  least  on  the  promptness  with  which 
proceedings  are  instituted  to  secure  a  reversal.  ISTo  doubt  it 
■would  have  been  competent  for  the  court  to  order  that  the  last 
sentence  should  take  effect  from  the  date  of  the  first  sentence 
(Jacquins  v.  Commonwealth,  9  Cush.  279),  but  we  do  not  think 
that  it  was  bound  to  do  so;  and  though  the  effect  of  the  resen- 
tence ^'^  will  be  to  compel  the  defendant  to  suffer  solitary 
confinement  twice,  and  will  result,  it  is  said,  in  his  actual  con- 
finement for  a  longer  period  than  the  term  for  which  he  was 
originally  sentenced,  we  do  not  see,  for  reasons  already  given, 
that  the  last  sentence  is  rendered  invalid  thereby.  The  case  is 
not  one  of  the  imposition  of  a  second  sentence  for  the  same 
offense,  or  of  the  attempted  correction  of  a  sentence  after  the 
term  has  ended  at  which  it  was  imposed  and  the  court  has  ad- 
journed without  day:  See  Commonwealth  v.  Foster,  122  Mass. 
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317,  323,  23  Am.  Ecp.  32G.  But  it  is  a  case  where  the  sentence 
that  was  originally  imposed  has  been  reversed  and  declared  un- 
lawful upon  a  writ  of  error  brought  by  the  party  aggrieved, 
and  the  case  has  been  remanded  as  provided  by  statute  to  the 
superior  court  for  sentence  according  to  the  law  as  it  was  when 
the  offense  was  committed.  Cases  in  regard  to  the  imposition 
of  a  second  sentence  as  such,  or  in  regard  to  the  attempted  cor- 
rection of  a  sentence  after  the  adjournment  of  the  court  or 
the  substitution  of  one  sentence  for  another,  do  not  apply.  The 
defendant  relies  upon  Ex  parte  Lange,  18  AYall.  1G3,  and 
Feeley's  Case,  12  Cush.  598.  In  Ex  part'e  Lange,  18  Wall.  1G3, 
the  statute  authorized  fine  or  imprisonment,  but  the  court  im- 
posed both.  The  prisoner  paid  the  fine,  and  after  it  had  been 
paid,  the  court  at  the  same  term  attempted  to  modify  the  sen- 
tence by  changing  it  to  imprisonment  and  substituting  the  sen- 
tence as  thus  modified  for  the  original  sentence  of  fine  and 
imprisonment.  But  the  supreme  court  held  that  the  prisoner 
having  satisfied  one  of  the  alternative  penalties  provided  by  the 
statute,  the  sentence  could  not  be  changed  and  the  other  alter- 
native penalty  imposed.  Manifestly,  that  case  is  not  like  this. 
Feeley's  Case,  12  Cush.  598,  was  much  the  same.  The  statute 
provided  fine  or  imprisonment.  I'he  court  imposed  both,  and 
the  prisoner  paid  the  fine  and  was  committed  pursuant  to  the 
other  part  of  the  sentence,  and  then  petitioned  for  a  writ  of 
habeas  corpus  on  the  ground  that  he  was  unlawfully  restrained 
of  his  liljerty.  This  court  granted  the  writ  and  ordered  his 
discharge,  on  the  ground  that  he  had  paid  the  fine  and  the 
court  l)elow  had  no  power  to  impose  imprisonment.  It  is  manifest 
tliat  tliis  case  also  does  not  help  the  defendant.  The  course 
that  was  followed  in  LIurphy  v.  Commonwealth,  172  Mass.  2G4-, 
70  Am.  St.  Rep.  2GG,  seems  to  have  been  followed  in  the  su- 
preme court  of  the  United  States,  and  apparently  was  not 
:;7-4  regarded  as  putting  the  prisoner  in  jeopardy  or  punishing 
him  twice,  or  as  interfering  with  his  constitutional  rights: 
Coleman  v.  Tenn.-?sre,  97  U.  S.  509,  519;  Beynolds  v.  United 
Sin;es,  98  U.  S.  115,  IGS,  note;  In  re  Bonner,  151  U.  S.  243, 
2G2. 

We  do  not  discover  in  what  has  been  done  anything  by  whicli 
tlie  privileges  or  immunities  of  the  defendant  as  a  citizen  of 
the  TInited  States  have  been  abrielged  in  violation  of  the  four- 
teenth amendment.  The  eqnal  protection  of  the  laws  has  not 
bot'U  denied  to  him,  and  he  ha?  not  been  deprived  of  lii?  li'.orty 
wiilmut  due  process  of  law:  In  re  Converse,  137  U.  S.  621; 
.Moore  V.  ^ilissouri,  159  U.  S.  GT3. 
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The  fact  tliat  the  court  in  Murphy  v.  Commonwealth,  173 
Mass.  264:,  70  Am.  St.  Kep.  266,  may  have  taken  a  somewhat 
different  view  of  the  Statutes  of  1895,  chapter  504,  from  that 
taken  in  Commonwealth  v.  Brown,  167  Mass.  144,  does  not  con- 
stitute an  interference  with  the  defendant's  rights. 

Exceptions  overruled. 


FORMER  .TEOTARDY.— A  person  is  not  put  In  .loopardy  twice 
for  tiie  same  offense  nntil  botli  tlie  facts  and  tlie  law  ai^plioable  to 
the  facts  are  finally  determined.  Puttinc:  in  .ieopardy  moans  a  jeop- 
ardy which  is  real  and  has  extended  through  every  stage  of  one 
prosecution;  and  while  such  prosecution  remains,  as  when  an  ap- 
peal is  taken  by  the  state,  the  one  jeopardy  has  not  been  exhausted: 
State  V.  Lee,  05  Conn.  2C>^^.  4S  Am.  St.  Rep.  202.  and  see  extended 
note  thereto:  also.  McDonald  v.  State.  79  Wis.  G.51.  24  Am.  St.  Rep. 
740,  and  note;  State  v.  Kessler,  15  Utah,  142,  62  Am.  St.  Rep.  911. 


Sanford  V.  Orient  Insurance  Company. 

[174  Massachusetts,  ilC] 

INSURANCE  —  ORAL  •  CONTRACT  —  STATUTE  OF 
FRAUDS.— A  contract  to  insure  is  not  within  the  statute  of  frauds, 
since  it  may  be  completely  performed  within  a  year  upon  the  hap- 
pening of  a  contingency. 

INSURANCE— POWER  OF  COMPANY  TO  CONTRACT.— 
An  insurance  company  liaving  power  generally  to  "mal^e  insurance 
against  loss  by  fire''  may  make  a  preliminary  contract  to  insure 
property  to  be  consummated  by  a  subsequent  execution  and  deliv- 
ery of  a  policy,  and  the  language  in  its  chnrter  describing  the  man- 
ner in  wliicli  a  policy  should  be  executed  does  not  restrain  this 
general  power. 

INSURANCE— POWER  OF  GENERAL  AGENT.— A  person 
who  for  years  has  been  held  out  as  the  general  agent  of  an  insur- 
ance company,  with  full  power  to  negotiate  contracts  of  insurance, 
is  autliorized  to  make  a  preliminary  contract  of  insurance  to  be 
consummated  by  a  subsequent  filling  up  and  delivering  of  a  policy. 

INSURANCE— INSURABLE  INTEREST.— THE  POSSES- 
SION of  property  claiming  title  under  a  deed  is  suflicient  evidence 
of  ownersliip  to  give  a  person  an  insurable  interest  in  the  property. 

INSURANCE  —  CONTRACT  —  EVIDENCE.  —  CON VERSA- 
TIONS  with  an  insurance  agent  at  the  time  of  the  contract  are  ad- 
missible to  show  what  the  contract  was,  in  an  action  for  a  breach 
of  the  contract. 

INSURANCE— AUTHORITY  OF  AGENT— EVIDENCE.— 
The  fact  tliat  an  insurance  agent  did  not  suluuit  his  risks  to  the 
company  for  its  approval  before  he  wrote  and  delivered  the  policy 
is  admissible  in  evidence  to  show  the  nature  of  the  agent's  ati- 
thority. 

INSURANCE— INSTRUCTIONS  TO  AGENT— EVIDENCE.— 

Private  instructions   given   by  an   insurance   company   to   its   agent, 
not  communicated,  and  unknown,  to  the  insured,  are  inadmissible 
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in  evideuce  in  au  action  aj^ainst  the  company   for  a  breach  of  its 
contract  of  insurance. 

Contract  action.  The  first  count  alleged  iliat  the  clefcndant, 
through  its  agent,  agreed  to  renew  certain  insurance  upon  the 
same  terms  as  were  contained  in  the  original  policy,  and  to 
i.-sue  a  new  policy  in  accordance  with  such  contract,  but  that 
it  wrongfully  neglected  to  issue  the  policy.  The  second  count 
alleged  that  the  defendant  agreed  to  insure  the  plaintiffs  dwell- 
ing-house, but  Avrongfully  neglected  to  issue  the  policy.  'J'he 
fourth  count  alleged  that  the  defendant  insured  tlie  plaintiff's 
dwelling-house,  and  agreed  to  issue  a  policy  in  accordance  with 
the  contract,  but  that  it  had  refused  to  issue  such  policy  and 
retained  and  concealed  the  same.  The  premium  was  paid, 
and  the  contract  to  insure  was  effected  before  the  expiration 
of  the  first  policy. 

W.  H.  Brooks  and  W.  Hamilton,  for  the  defendant. 

IT.  :M.  Coney,  for  the  plaintiff. 

4i«  HA:\rMOND,  J.  The  evidence  for  the  plaintiff,  if  be- 
lieved, would  warrant  a  finding  that  a  few  days  before  the  ex- 
piration of  the  original  policy  the  plaintiff  and  Metcalf,  as- 
suming to  act  as  the  agent  of  the  defendant,  made  an  oral  agree- 
]iient  by  which  the  defendant  was  to  renew  the  insurance  upon 
the  same  terms  as  before,  for  three  years  from  the  expiration 
of  the  said  policy;  that  within  a  reasonable  time  after  such 
(X)iiration  a  new  one,  embodying  the  agreement,  should  be  is- 
sui  d  to  tiie  plaintiff,  payable  in  case  of  loss  to  Campbell,  the 
]!iortgagee,  as  his  interest  might  ap}>car;  and  that  meanwliile 
the  Tiroperty  should  be  covered  by  the  defendant.  The  jury 
might  further  find  that  at  the  time  of  the  agreement  the  plain- 
tiff paid  the  premium,  and  that  Metcalf  was  to  send  the  ])ol- 
icy  to  Campbell,  and  that  no  policy  was  ever  made  out.  The 
]ihiintiff  did  not  claim  that  he  made  any  other  contract  than 
this  providing  for  insurance  after  the  expiration  of  the  original 
]>olicy. 

It  is  a  little  difTicult  to  understand  precisely  whether  this 
action,  as  stated  in  the  first  two  counts  as  originally  drawn, 
which,  as  amended,  are  the  only  counts  u]ion  which  the  case 
was  submitted  to  the  jury,  is  upon  an  oral  contract  of  insur- 
ance or  u])on  a  breach  of  a  contract  to  issue  a  written  policy  of 
insurance;  or,  m  other  words,  whether  the  claim  of  the  plain- 
tiff is  that  at  the  time  of  the  fire  his  property  was  insured,  or 
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that  the  defendant  had  agreed  to  insure  it  and  failed  to  do  so, 
60  that  he  has  lost  the  benefit  of  insurance. 

Perhaps,  so  far  as  concerns  the  rule  of  damages,  as  to  which 
no  exception  arises,  the  question  is  immaterial;  but  when  we 
come  to  examine  into  the  nature  of  the  power  of  the  agent  it 
may  become  material,  for  it  is  manifest  that  there  is  a  difference 
between  the  power  to  make  an  agreement  to  issue  a  policy  of 
insurance  within  a  reasonable  time,  and  meanwhile  to  keep  the 
"^^^  property  insured,  and  the  power  to  make  an  oral  contract 
of  insurance  extending  as  such  over  a  period  of  years. 

The  presiding  justice,  however,  at  the  trial,  seems  to  have 
"understood  that  the  claim  of  the  plaintiff  as  expressed  in  these 
two  counts  was  that  "there  was  an  oral  agreement  to  make  such 
an  instrument,  to  make  a  policy  of  insurance,  and  that  agree- 
ment was  not  carried  out,"  and,  on  the  whole,  we  think  the 
counts  as  amended  will  bear  that  interpretation. 

The  action,  then,  is  not  based  upon  the  theory  that  at  the 
time  of  the  fire  the  property  was  insured,  but  that  the  agree- 
ment to  insure  it  had  "not  been  carried  out,"  or,  in  other  words, 
it  is  for  the  breach  of  the  contract  to  insure. 

It  is  settled  that  a  contract  like  this  need  not  be  in  writing 
(Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray,  448,  77  Am.  Dec.  419; 
Emery  v.  Boston  Marine  Ins.  Co.,  138  Mass.  398);  and,  since 
it  may  be  completely  performed  within  a  year  upon  the  hap- 
pening of  a  contingency,  it  is  not  within  the  statute  of  frauds: 
Browne  on  Statute  of  Frauds,  sec.  275;  May  on  Insurance,  3d 
ed..  sec.  23,  C,  and  cases  there  cited;  Franklin  Ins.  Co,  v.  Colt, 
20  AYall.  5G0. 

It  was  also  within  the  corporate  powers  of  the  defendant,  as 
expressed  in  its  charter.  The  defendant  was  authorized  gen- 
erally to  "make  insurance  against  loss  by  fire,"  and  the  lan- 
guage describing  the  manner  in  which  a  policy  should  be  exe- 
cuted is  to  be  regarded  as  consisting  simply  of  enabling  words 
not  restraining  the  general  power  to  make  contracts  of  which 
the  policies  are  the  evidence,  especially  when  applied  to  a  pre- 
liminary contract  like  this:  Sanborn  v.  Fireman's  Ins.  Co.,  16 
Gray,  4-18,  77  Am.  r>ec.  419:  Brown  v.  Franklin  Ins.  Co.,  1G5 
^Mass.  565,  52  Am.  St.  Bep.  535;  ^May  on  Insurance.  3d  ed.,  sec. 
23,  D.  The  contract,  therefore,  was  such  as  tlie  defendant  had 
the  power  to  make.  The  defendant  however,  contends  that  ]\ret- 
calf  Avas  not  authorized  to  make  the  contract  on  its  behalf. 
In  considering  **-^  this  contention  it  is  to  be  borne  in  mind 
that  the  contract  did  not  contemplate  that  the  evidence  of  it 
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should  be  entirely  oral  during  its  continuance.  On  the  con- 
trary, it  was  expressly  agreed  that  a  new  policy  should  be  made 
out  and  delivered  to  the  mortgagee,  and  that  only  during  the 
interval  between  the  expiration  of  the  old  policy  and  the  time 
for  the  delivery  of  the  new  one  should  the  property  be  cov- 
ered under  the  oral  agreement.  In  other  words,  it  was  only  a 
preliminary  agreement  preceding  the  stipulated  delivery  of  the 
policj',  which,  after  such  delivery,  was  to  be  the  permanent  evi- 
dence of  the  contract. 

It  appears  by  the  written  power  of  attorney  given  by  the 
defendant  to  Metcalf  that  he  was  appointed  the  "agent"  of  the 
company,  and  was  "authorized  to  issue  the  policies  and  re- 
newal receipts  furnished  by"  it  and  "countersigned  by  him  as 
agent,  and  to  do  such  other  business  as  they  shall  in  writing 
instruct  and  authorize  said  agent  to  do,  or  as  is  permitted  by 
the  printed  instructions  to  agents  furnished  him  by"  the  com- 
pany. 

It  further  appears  by  the  testimony  of  Metcalf  that  he  had 
been  engaged  in  the  insurance  business  for  about  twenty  years, 
and  that  he  had  been  the  agent  of  the  defendant  in  "Ware  ever 
since  the  date  of  his  commission  in  March,  1877,  and  as  sucli 
had  done  business  for  it  to  a  considerable  amount;  that,  as  its 
agent,  he  had  surveyed,  examined,  and  solicited  risks,  fixed 
the  rates  as  regulated  by  a  board  of  underwriters,  issued  poli- 
cies properly  signed  by  the  president  and  secretary  and  coun- 
tersigned by  him,  had  written  the  policies  and  received  the 
premiums;  and  that  he  was  in  the  habit  of  doing  all  this  with- 
out first  submitting  the  risks  to  the  company. 

This  method  of  transacting  business  had  existed  for  years 
witli  the  sanction  of  the  defendant,  and  it  must  therefore  bo 
considered  as  holding  out  Metcalf  as  its  agent  to  do  all  such 
thincis.  He  was  held  out  as  a  general  agent  to  negotiate  con- 
trarts  of  insurance,  agree  upon  the  rate  of  premium,  the  term 
of  insurance  and  all  tlie  terms  of  the  contract,  and  for  that 
purpose  he  was  furnished  with  policies  executed  in  blank  by 
tiie  president  and  secretary,  with  autliority  to  fill  up  and  de- 
liver the  same  to  any  person  with  whom  he  made  a  contract. 
This  authorized  him  to  make  a  preliminary  contract  binding 
'*'-  upon  the  defendant,  to  Ije  consummated  by  filling  up  and 
delivering  a  policy  pursuant  thereto.  In  other  words,  he  was 
authorized  to  make  a  valid  preliminary  contract  like  the  one 
in  suit,  and  this  is  so  wliether  or  not  he  was  authorized  to  make 
a  simple  oral  contract  not  contemplating  tlie  issue  of  a  policy. 
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To  hold  otherwise,  and  to  require  the  written  policy  which 
is  only  the  permanent  evidence  of  the  contract  to  be  issued 
immediately  upon  the  presentation  of  the  application  for  insur- 
ance, would  so  seriously  cripple  and  hamper  an  agent  having 
the  general  authority  possessed  by  Metcalf  as  to  be  manifestly 
inconsistent  with  the  proper  exercise  of  his  authority,  and  with- 
out doubt  would  be  contrary  to  the  general  method  in  which 
the  insurance  business  is  transacted:  May  on  Insurance,  3d  ed., 
lec.  129;  Ellis  v.  Albany  City  Ins.  Co.,  50  N.  Y.  402,  10  Am. 
Rep.  495;  Angell  v.  Hartford  Ins.  Co.,  59  K  Y.  171,  17  Am. 
Rep.  322;  Franklin  Ins.  Co.  v.  Colt,  20  Wall.  560. 

Upon  the  undisputed  facts  the  court  correctly  ruled  that 
Metcalf  had  authority  as  the  agent  of  the  defendant  to  make 
the  agreement.  The  defendant  not  having  issued  the  written 
policy  within  a  reasonable  time  has  committed  a  breach,  and 
is  liable  in  damages.  As  the  action  is  not  upon  the  policy,  but 
upon  the  breach  of  the  contract  to  deliver  it,  the  provisions 
which  were  to  be  inserted  in  the  policy  as  to  the  mortgagee 
and  as  to  arbitration  are  not  applicable.  No  question  arises 
as  to  the  rule  of  damages.  The  several  exceptions  as  to  the 
admission  and  rejection  of  evidence  remain  to  be  considered. 

The  only  objection  to  the  admission  of  the  deed  to  the  plain- 
tiff was  that  it  was  not  properly  acknowledged.  As  between 
the  parties  to  this  suit  it  was  not  necessary  that  it  should  be 
acknowledged  at  all.  The  plaintiff  claiming  title  under  it  was 
in  possession  of  the  property,  and  that  was  sufficient  evidence 
of  ownership  to  give  him  an  insurable  interest.  The  conver- 
sations with  Metcalf  at  the  time  of  the  contract  were  admissi- 
ble to  show  what  the  contract  was,  and  it  was  within  the  dis- 
cretion of  the  court  to  admit  them  before  proof  of  the  agency 
of  ^Ntetcalf. 

^^^  As  to  the  subsequent  conversations  between  the  plaintiff 
and  the  agent,  we  see  nothing  prejudicial  to  the  defendant. 
The  admission  of  the  proof  of  loss  went  no  further,  except  as 
to  the  amount  of  loss,  than  the  admission  of  the  defendant, 
that  it  had  been  received.  Although  the  case  was  finally  sub- 
mitted to  the  jury  upon  only  the  first  two  counts  of  the  declara- 
tion, 3'et  it  does  not  appear  from  the  bill  of  exceptions  but  that 
the  plaintiff  at  the  time  the  paper  was  admitted  was  intending 
to  rely  upon  the  fourth  count;  and  it  was  admissible  upon  that 
count. 

The  fact  that  Metcalf  did  not  submit  his  risks  to  the  defend- 
ant for  their  approval  before  he  wrote  and  delivered  the  poli- 
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cies  had  a  direct  bearing  on  the  nature  of  his  authority,  and 
was  admissible.  The  private  instructions  given  by  the  defend- 
ant to  Metcalf,  not  having  been  communicated  or  known  to  the 
phiintifT,  were  inadmissible  so  far  as  they  were  inconsistent  with 
his  apparent  general  authority,  and  in  all  other  respects  were 
immaterial  and  were  properly  excluded. 

Campbell,  the  mortgagee,  Avas  interested  in  this  contract  of 
insurance  because  the  policy  was  to  be  made  payable  to  him  in 
case  of  loss  as  his  interest  might  appear,  and  he  was  intcuding, 
if  necessary,  to  keep  it  insured  himself  and  to  pay  the  insurance. 
The  conversations  between  him  and  Metcalf  were  upon  that 
subject,  and  therefore  admissible  as  statements  made  by  the 
agent  in  the  transaction  of  the  business. 

Exceptions  overruled. 


INSURANCE— ORAL  CONTRACT.— As  the  statute  of  frauds 
does  not  apply  to  Insurance,  an  agreement  to  insure  need  not  be  in 
writing:  Croft  v.  Hanover  Ins.  Co.  40  W.  Va.  508,  52  Am.  St.  Rep. 
902;  Brown  v.  Franklin  Ins.  Co.,  165  Mass.  565,  52  Am.  St.  Rep.  534. 

INSURANCE— INSURABLE  INTEREST.— One  in  possession  of 
real  property  under  a  contract  of  purchase  Is  to  be  deemed  the 
owner  for  purposes  of  insurance:  Baker  v.  State  Ins.  Co.,  31  Or.  41, 
65  Am.  St.  Rep.  807. 

INSURANCE.— THE  AUTHORITY  OP  AN  AGENT  of  an  Insur- 
ance company  to  neg-otiate  and  conclude  all  the  terms  of  tlie  con- 
tract, and  to  consummate  it  by  filling  up  and  countersigning  the 
policy,  necessarily  includes  the  power  to  make  a  preliminary  con- 
tract for  the  issuing  of  a  policy:  Ellis  v.  Albany  Ins.  Co.,  50  N.  Y. 
402.  10  Am.  Rep.  495. 

INSURANCE— INSTRUCTIONS  TO  AGENTS.— Especial  instruc- 
tions limiting  the  authority  of  a  general  agent,  whose  powers  other- 
wise would  be  coextensive  with  the  business  intrusted  to  him.  must 
be  communicated  to  the  party  with  whom  he  deals,  or  the  principal 
is  bound  to  the  same  extent  as  though  such  instructions  were  not 
given:  Wilson  v.  Commercial  Union  Assur.  Co.,  51  S,  0.  540,  64  Am, 
St.  Rep.  700,  and  note. 
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[174  MASSACHUSETTS,  432,] 

MASTER  AND  SERVANT  —  WARNING  OF  DANGER- 
DANGEROUS  MACHINERY.— A  servant  of  mature  years,  who  Is 
employed  in  a  mill  In  connection  with  machinery  which  Is  in  per- 
fect working  condition,  and  thp  dangers  of  which  can  be  ascer- 
tained by  Inspection,  is  not  entitled  to  be  warned  of  the  danger 
incident  to  the  operation  of  such  machinery,  notwithstanding  she 
could  not  speali  English  and  had  no  other  knowledge  of  machinery 
than  what  she  had  gained  In  the  few  days  in  the  milL 

W.  Hamilton  and  W.  H.  Brooks,  for  the  defendant. 

A.  L.  Green,  for  the  plaintiff. 

^^2  HOLMES,  C.  J.  This  is  an  action  for  personal  injuries 
suffered  by  the  plaintiff  while,  as  she  alleges,  in  the  defendant's 
employ.  The  plaintiff  had  got  leave  to  come  into  the  defend- 
ant's mill  in  order  to  learn  how  to  work.  She  was  not  paid, 
hut  we  shall  assume  for  the  purposes  of  decision  that  she  ren- 
dered enough  services  to  the  defendant  to  warrant  the  infer- 
ence that  she  had  the  rights  of  a  regular  employe.  She  had 
come  recently  from  Warsaw,  did  not  speak  English,  and  had 
no  other  knowledge  of  machinery  than  what  she  had  got  in 
the  few  days  during  which  she  had  been  learning.  The  ma- 
chine upon  which  she  was  hurt  was  a  machine  for  cleaning 
cotton.  She  was  told  to  clean  the  back  of  it,  and  had  a  brush 
for  the  purpose.  It  is  enough  to  say  that  some  way  in  from 
the  back  of  the  machine  there  was  a  cylinder  covered  with 
needles,  revolving  away  from  the  plaintiff  and  near  to  the  edge 
of  what  was  called  a  nipper  plate  above  **^  and  parallel  to 
it.  The  nipper  plate  rose  and  fell  to  within  about  one  sixty- 
fourth  of  an  inch  from  the  cylinder.  The  greater  part  of  this 
cylinder  and  the  whole  of  two  others  below  it  and  nearer  to 
the  plaintiff  were  concealed  by  a  cover,  so  that  only  the  top 
of  this  cylinder  could  be  seen.  The  plaintiff  said  that  she  did 
not  see  that,  and  did  not  know  that  the  cylinder  had  needles 
on  it  or  was  in  motion.  The  machine  was  going,  however,  and 
making  a  good  deal  of  noise.  According  to  the  plaintiff's  ac- 
count there  was  cotton  lint  in  this  place  which  would  not  come 
off  when  she  brushed,  and  so  she  put  in  her  fingers  and  got 
caught.  She  seeks  to  recover  on  the  ground  that  she  should 
have  been  warned  of  the  danger. 

It  seems  to  us  that  the  plaintiff  sets  the  defendant's  duty 
too  high.    There  is  no  suggestion  that  the  machinery  was  im- 
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proper,  and  there  are  limits  to  the  ohligation  of  an  employer  to 
point  out  the  dangers  of  proper  machinery.  The  obligation  is 
imposed  mainly  for  the  sake  of  the  young  who  have  not  the  ex- 
perience or  power  to  look  out  for  themselves  which  are  to  he 
expected  in  adults,  or,  in  the  case  of  adults,  where  there  are 
concealed  defects.  The  plaintiff  was  mature,  and  the  fact  that 
ehe  did  not  speak  our  language  gave  her  no  special  rights.  The 
defendant  was  entitled  to  assume  that  she  knew  the  danger  of 
such  a  combination  as  we  have  described  (Lowcock  v.  Franklin 
Paper  Co.,  1C9  Mass.  313);  and  although  she  says  that  she  did 
not  know  that  it  was  there,  she  could  have  seen  it  if  she  had 
looked  with  any  care.  If  she  saw  fit  to  put  her  hand  into  the 
recesses  of  a  going  machine  without  knowing  what  she  would 
meet,  she  cannot  hold  other  people  answerable  for  the  conse- 
quences. The  defendant  was  not  bound  to  anticipate  and  warn 
against  such  conduct.  In  De  Costa  v.  Hargraves  Mills,  170 
Mass.  375,  the  plaintiff  wa-3  told  to  remove  clogs  from  a  ma- 
chine which  was  in  motion.  An  experienced  man  could  do  it 
while  the  machine  was  in  motion,  and  the  picker  boss  did  so 
in  the  plaintiff's  presence,  so  that  there  was  color  for  the  ar- 
gument that  the  plaintiff  was  directed  to  do  what  he  did.  If 
he  was  directed  to  do  it,  then,  as  the  danger  was  more  or  less 
hidden,  it  was  possible  to  contend  that  he  had  been  led  into  a 
trap.  But  there  are  no  such  circumstances  here:  See  Ford  v. 
Mount  Tom  Sulphite  Pulp  Co.,  172  Mass.  544,  545. 
Exceptions  sustained. 


A   MASTER'S    FAILURE   TO    WARN   A   SERVANT   of  patent 

dangers  does   not  render  him  liable  for  resulting  injuries:   Moore 
Lime  Co,  v.  Richardson,  95  Va.  326,  64  Am.  St  Rep.  785,  and  note. 


Sullivan  v.  Metropolitan  Life  Insurance  Co. 

[174  Massachvsetts,  467.] 

LIFE  INSURANCE  —  BENEFICIARY  —  RECOVERY  OF 
PRE'MIU^MS  PAID.— Tlie  beneficiary  of  a  life  insm-ancp  policy,  who 
is  not  in  privity  with  the  insurance  company,  had  paid  none  of  the 
premiums,  and  was  without  knowledge  of  the  existence  of  the  pol- 
icy, cannot  recover  the  premiums  which  have  been  paid,  even 
though  the  policy  was  void  and  never  attached. 

J.  L.  Doherty  and  D.  E.  Lcary,  for  the  plaintiff. 
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J.  B.  Carroll  and  "W.  H.  McClintock,  for  the  defendant. 

4«8  LATHROP,  J.  The  bill  of  exceptions  states  that  the 
plaintiff  was  named  as  beneficiary  in  an  application  for  insur- 
ance upon  the  life  of  her  father,  Timothy  Sullivan,  for  the 
sum  of  five  hundred  dollars.  It  also  states  that  the  policy  ia 
dated  May  2,  1887,  and  that  premiums,  to  the  amount  of  five 
hundred  and  sixty-five  dollars,  were  paid  to  the  defendant  on 
account  of  the  insurance,  when  payment  ceased,  and  this  ac- 
tion was  brought  to  recover  back  that  amount  less  ten  dollars 
received  as  a  dividend.    The  date  of  the  writ  is  June  15,  1898. 

The  ground  upon  which  the  plaintiff  seeks  to  recover  the  pre- 
miums is  that  the  policy  was  void  and  never  attached,  on  ac- 
count of  the  failure  to  comply,  in  making  the  application,  with 
certain  rules  of  the  company,  which  required  that  the  person 
insured  should  have  knowledge  of  the  insurance,  and  should 
sign  the  application  on  the  back  thereof,  and  should  be  exam- 
ined by  a  physician. 

The  difficulty  with  the  plaintiff's  case  is  that  there  was  no 
privity  between  her  and  the  defendant;  and  the  case  she  re- 
lies upon  of  Fisher  v.  Metropolitan  Ins.  Co.,  160  Mass.  386, 
39  Am.  St.  Ecp.  495,  and  162  Mass.  236,  does  not  apply.  One 
McCann  caused  the  insurance  to  be  effected  without  the  knowl- 
edge of  the  plaintiff  or  her  father,  and  paid  all  the  premiums 
which  were  paid.  There  is  no  evidence  that  the  plaintiff  paid 
any  premium,  or  that  McCann,  in  paying  them,  acted  as  the 
agent  of  the  plaintiff.  Under  these  circumstances  we  see  no 
ground  upon  which  this  action  can  be  maintained. 

Exceptions  overruled. 

INSUR  \NCE-RECOVERY  OF  PREMIUMS  PAID.-If  one  hav- 
ing no  insurable  interest  in  tlie  life  of  another  pays  the  premiums 
on  a  policy  purporting  to  be  issued  on  the  life  of  the  latter,  in  the 
mistaken  belief  that  the  policy  was  valid,  he  may  recover  from  the 
Insurer  the  premiums  so  paid:  Hogben  v.  Metropolitan  Ins.  Co.,  69 
Conn.  503.  fil  Am.  St.  Rep.  53.  See,  too.  McDonald  v.  Metropolitan 
Ins.  Co.,  G8  N.  H.  4,  73  Am.  St.  Rep.  548. 
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[174  Massachusetts,  470.] 

INSOLVENCY— RIGHT  OF  HOLDER  OF  PROMISSORY 
NOTE  MADE  BY  INSOLVENT— LIABILITY  OF  MAKER  AND 
INDORSER.— The  holder  of  a  note,  on  wliich  the  indorser's  liability 
lias  become  absolute,  has  tlie  right  to  prove  tlie  full  amount  against 
estates  in  bankruptcy  of  both  nial<or  and  Indorser.  provided  no  pay- 
ment from  either  had  been  received  before  proof  made;  and  after 
such  proof  the  receipt  of  dividends  from  one  estate  does  not  cut 
down  the  holder's  right  to  receive  dividends  on  the  whole  amount 
proved  against  the  other  estate. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS- PROOF 
AGAINST  ESTATE— LIABILITY  ON  NOTE— RIGHTS  OF  IN- 
DORSER.— Wliere  the  maker  of  a  note  has  made  an  assignment 
for  the  benefit  of  creditors,  a  holder  of  such  note  may  make  proof 
of  tl\e  entire  debt  against  tlie  assignor's  estate,  without  deducting 
a  partial  payment  made  by  the  indorser,  and  the  indorser  has  no 
right  by  reason  of  the  partial  payment  to  prove  the  amount  there- 
of against  the  estate  of  the  maker. 

W.  G.  Bassett,  for  the  claimants. 

A.  L.  Green,  for  the  plaintiff. 

'*''i  LOEIXG,  J.  Prior  to  May  12,  1897,  the  Haydenville 
Manufacturing  Company  was  indebted  to  the  First  National 
Bank  of  Northampton,  to  the  First  National  Bank  of  East- 
hampton,  and  to  the  First  National  Bank  of  Westfield,  on  cer- 
tain promissory  notes  signed  by  it  and  indorsed  by  the  plain- 
tiff for  its  accommodation.  On  that  day  the  manufacturing 
company  made  an  assignment  to  the  defendants  Mayher  and 
Eobinson  for  the  benefit  of  its  creditors.  On  December  12, 
1S97,  the  three  banks  received  from  the  plaintiff  thirty  per 
cent  of  the  amount  due  on  the  notes,  and  released  the  plain- 
tiff from  his  liahility  as  indorser.  The  plaintiff  had  previously 
been  adjudicated  an  insolvent  debtor,  but  upon  titese  payments 
being  made  and  the  releases  mentioned  above  beitig  given  tbe 
insolvency  proceedings  were  stayed.  The  plaintiff  contended 
that  he  was  a  creditor  of  the  manufacturimr  company  for  the 
several  sums  so  paid  by  him,  and  was  entitled  to  pharo  .ns  such 
in  the  assets  in  the  hands  of  the  assignees;  and  further,  that 
the  banks  could  share  in  tliose  assets  only  for  the  Ija lance  of  th>:! 
notes  left  after  deducting  the  sums  paid  ])y  liim.  The  nssiGrneos 
r(>fused  to  recognize  the  plaintiff  as  a  creditor  entitled  to 
share  in  the  estate,  and  tliis  bill  was  brouglit  before  any  divi- 
dend had  been  declared  or  paitl  by  the  ns^ignees.  to  enfin-(-o 
the  trusts  set  forth  in  the  assignment  and  the  plaintiff's  con- 
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tention  as  to  his  rights  and  those  of  the  hanks  to  share  in  the 
assets.  The  three  banks  were  made  parties  defendant;  they 
appeared  and  set  up  that  they  were  creditors  to  the  full  amount 
of  the  notes,  and  that  the  plaintiff  was  not  entitled  to  prove  as  a 
'*''^  creditor  at  all.  The  superior  court  ruled  that  the  plain- 
tiff was  entitled  to  stand  as  a  creditor  for  the  sums  paid  by 
him,  and  the  banks  could  only  share  in  the  assets  for  the  bal- 
ance of  the  notes  after  deducting  those  sums. 

The  terms  of  the  assignment  by  the  manufacturing  company 
were  as  follows:  "And  then  to  pay  and  discharge  in  full,  if 
the  residue  of  said  proceeds  is  sufficient  for  that  purpose,  all 
the  debts  and  liabilities  now  due  or  to  grow  due  from  the  Hay- 
denville  Manufacturing  Company,  with  all  interest  money  due 
or  to  grow  due  thereon."  There  is  no  provision  for  any  as- 
sent by  the  creditors  to  the  assignment,  for  any  discharge  of 
the  assignor,  or  for  any  notice  to  the  creditors. 

The  notes  held  by  the  Westfield  bank  "were  duly  proved  by 
the  said  bank  before  the  assignees  before  the  plaintiff  brought 
his  suit  and  before  he  paid  his  money  to  the  said  banks  or  any 
of  them,"  but  the  notes  of  the  other  banks  were  not  so  proved. 

It  is  settled  in  this  commonwealth,  in  England,  and  gener- 
ally in  America,  that  the  holder  of  a  note,  on  which  the  in- 
dorser's  liability  has  become  absolute,  has  the  right  to  prove 
the  full  amount  against  the  estates  in  bankruptcy  of  both  maker 
and  indorser,  provided  no  payment  from  either  had  been  re- 
ceived before  proof  made;  and  it  is  settled  that  after  such  proof 
the  receipt  of  dividends  from  one  estate  does  not  cut  down  the 
holder's  right  to  receive  dividends  on  the  whole  amount  proved 
against  the  other  estate;  and,  further,  it  is  immaterial  whether 
the  subsequent  payment  is  received  from  the  maker  after  proof 
made  against  the  indorser  or  vice  versa;  for,  in  the  words  of 
Lord  Hardwicke  in  Ex  parte  Wildman,  1  Atk.  109,  110,  to 
cut  down  the  dividends  due  on  the  proof  made  "would  be  tak- 
ing away  from  a  man  the  double  security  he  had,  and  which 
he  may  make  use  of  in  law  and  equity,  till  he  is  satisfied  his 
whole  debt":  National  Mount  Wollaston  Bank  v.  Porter,  122 
Mass.  308,  309;  Ex  parte  Turquand,  3  Ch.  Div.  445;  In  re  El- 
lerhorst,  5  Nat.  Bank.  Reg.  144,  Fed.  Cas.  Xo.  4,381;  In  re 
Weeks,  8  Ben.  265;  13  Nat.  Bank.  Beg.  263. 

AVhen,  however,  the  holder  has  received  a  partial  payment  be- 
fore making  proof,  the  authorities  in  America  and  England 
do  not  altogether  agree  as  to  what  the  rights  of  the  several  par- 
ties are.    It  is  settled  in  both  countries  that  if  the  holder  has 
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received  a  payment  from  the  maker  before  he  proves  against  the 
■*''^  indorser,  he  can  prove  for  the  balance  of  the  note  only: 
Sohier  v.  Loring,  6  Cush.  537.  The  cases  on  this  and  the  pre- 
ceding point  are  collected  in  Ames  on  Suretyship,  419,  note. 

In  America  it  is  held  by  the  great  preponderance  of  authority 
that  a  payment  received  from  an  indorser  need  not  be  deducted 
in  making  proof  against  the  bankrupt  estate  of  the  maker:  Ex 
parte  Talcott,  2  Low.  320;  Ex  parte  Harris,  2  Low.  568;  Down- 
ing V.  Traders'  Bank,  2  Dill.  136;  In  re  Ellerhorst,  5  Xat. 
Bank.  Eeg.  144-147,  Fed.  Cas.  No.  4,381;  In  re  Baxter,  18  Xat. 
Bank.  Reg.  497-499,  Fed.  Cas.  No.  1,120;  In  re  Pulsifer,  14= 
Fed.  Bep.  247,  249. 

But  in  England  it  is  established  that  a  partial  payment  re- 
ceived before  proof  must  be  deducted  as  well  when  the  payment 
is  received  from  tlie  indorser  and  proof  is  made  against  the 
maker,  as  when  proof  is  made  against  the  indorser  after  a  par- 
tial payment  by  the  maker:  Ex  parte  Tayler,  1  De  Gex  &  J. 
302;  In  re  Oriental  Commercial  Bank,  L.  R.  6  Eq.  582.  A^^iere 
it  is  held  that  the  note-holder  can  prove  for  the  balance  only, 
the  indorser  is  allowed  to  prove  against  the  estate  of  the  maker 
the  partial  payment  which  he  has  made;  this  was  admitted  in 
Ex  parte  Turquand,  3  Ch.  Div.  445:  See  Ex  parte  Wood,  10 
Ves.  415;  In  re  Sterling,  4  Hughes,  553.  In  America,  the 
whole  debt  being  proved  by  the  note-holder,  there  is  no  room 
for  any  proof  by  the  indorser  who  has  made  a  partial  payment; 
to  allow  proof  by  him  as  well  as  proof  of  the  whole  debt  by 
the  creditor  would  be  to  allow  a  double  proof  in  respect  of  the 
same  debt. 

In  the  case  at  bar  payment  was  made  by  the  plaintiff  after 
the  date  of  the  assignment,  and  his  right  to  indemnity  did  not 
accrue  imtil  then:  Thayer  v.  Daniels,  110  Mass.  345.  But  any 
dilTiculty  by  reason  of  the  date  when  the  plaintiff's  claim  ac- 
crued is  obviated  by  the  provision  of  the  deed  of  assignment, 
by  wliich  debts  and  liabilities  to  grow  due  were  secured,  aa 
well  as  those  due  when  the  assignment  was  made. 

The  rule  of  the  United  States  courts  in  bankruptcy  is  founded 
upon  the  strict  legal  rights  of  the  parties,  and  by  it  all  the  con- 
flicting rights  and  equities  which  the  parties  severally  have  are 
secured  to  them,  and  we  are  of  opinion  that  it  must  be  adopted 
as  the  rule  governing  this  assignment. 

It  was  decided  in  Jones  v.  Broadhurst,  9  Com.  B.  173,  and  has 
boon  settled  to  be  the  law  of  England  for  nearly  half  a  century, 
■*''"*  that  a  partial  payment  by  an  indorser  is  not  an  extinguish- 
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rnent  pro  tanto  as  against  the  maker:  Agra  &  Masterman'a 
Bank  v.  Leighton,  L,  R.  2  Ex.  56;  Thornton  v.  Maynard,  L.  E. 
10  C.  P.  695.  Jones  v.  Broadhurst,  9  Cora.  B.  173,  has  been 
followed  in  New  York:  Beran  v.  Tradesmen's  Nat.  Bank,  137 
N.  Y.  450. 

In  this  commonwealth  the  point  has  never  been  decided;  in 
North  National  Bank  v.  Hamlin,  125  Mass.  506,  508,  Mr.  Jus- 
tice Lord  stated  that  such  was  the  law.  In  Granite  Nat.  Bank 
V.  Fitch,  Mo  Mass.  567,  1  Am.  St.  Eep.  481,  this  court  held 
that  a  partial  payment  made  by  an  indorser  under  an  express 
agreement  was  not  an  extinguishment  pro  tanto,  and  left  un- 
decided the  question  where  payment  by  an  indorser  is  made 
•without  any  agreement. 

By  the  rule  of  the  United  States  bankruptcy  court  the  whole 
debt  is  proved  by  the  note-holder  against  the  estate  of  the 
maker.  If  the  surety  pays  the  note  in  full,  as  he  has  agreed 
to  do,  he  becomes  entitled  to  be  subrogated  to  the  proof.  If 
the  proof  is  made  after  a  partial  payment  made  by  him,  it  is  for 
his  interest  that  the  proof  shall  be  allowed  for  the  full  amount; 
for  if  he  pays  the  balance  of  the  note,  it  is  his  right  to  be  sub- 
rogated to  the  maker's  proof,  and  it  is  for  his  interest  that 
that  proof  should  be  a  proof  in  full. 

Until  he  has  paid  the  balance  and  discharged  his  contract  in 
full  it  is  impossible  to  allow  him  to  prove  the  partial  payment 
in  competition  with  the  note-holder.  So  long  as  the  indorser 
leaves  unpaid  any  portion  of  the  sun  which  he  has  guaranteed 
shall  be  paid  and  shall  be  paid  in  full,  he  has  no  right,  by  prov- 
ing against  the  bankrupt  estate  of  the  debtor  the  partial  pay- 
ment made  by  him,  to  compete  with  the  note-holder  and  so 
diminish  the  dividend  which  the  note-holder  will  recover;  this 
was  the  opinion  of  Lord  Eldon  in  case  of  a  partial  payment 
made  by  a  surety,  though  the  law  had  been  otherwise  settled  in 
England  in  Ex  parte  Wood,  10  Ves.  415:  See  Ex  parte  Rush- 
forth,  10  Ves.  409,  417. 

By  alloA;ving  the  note-holflcr  to  prove  in  full,  the  rights  of  the 
indorser  are  fully  secured;  for  if  the  note-holder  recovers  in 
dividends  from  the  estate  of  the  maker  such  sum  as,  added  to 
the  partial  j^ayment  made  by  the  surety,  gives  him  more  than 
one  hundrc'l  cents  on  the  dollar,  he  will  hold  any  surplus  for 
the  inflor-»'r. 

**'•'  WlirtlPT  i!io  Pu^'lic  Statutes,  chapter  157,  section  26 
(St;if^.  1-:;-.  c.  ](;3,  ^rc.  3:  Gen.  Stat^..  c.  ITS.  sec.  25)  is  to  be 
(•Mi!-t  1  ii'f'  ffi  1';^  ail  nfloption  of  the  Eno'li^b  rule  or  merely  to 
auth')ri;a'  jt".!.'  of  a  partial  payment  made  by  an  indorser  af- 
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ter  publication  of  the  warrant  against  the  maker,  in  cases  wlicre 
it  would  have  been  provable  had  the  payment  been  made  be- 
fore the  pul)lication  of  the  warrant — tliat  is  to  say,  where  the 
note-holder  has  failed  to  prove — need  not  now  be  considered. 
That  statute  docs  not  govern  this  assignment. 

In  the  case  at  bar  the  payment  made  by  the  plaintiff  was 
plainly  made  in  partial  fullillmcnt  of,  and  to  obtain  a  full  dis- 
charge from,  the  plaintill'^s  liability  as  indorser,  and  in  no  way 
on  account  of  tlie  manufacturing  company  so  as  to  stand  as  a 
payment  by  it,  and  must  be  held  not  to  be  an  extinguishment 
of  the  note  pro  tanto,  but  to  leave  the  note  unpaid  in  full  as 
against  the  maker. 

By  its  terms  the  assignment  in  the  case  at  bar  was  made  for 
the  beiiefit  of  all  the  creditors  of  the  manufacturing  company, 
without  reference  to  any  proof  made  or  assent  given  by  them. 
It  is  not  necessary  to  decide  when,  in  case  of  such  an  assign- 
ment, the  rights  of  a  creditor  to  share  in  the  estate  attach,  or 
whether  proof  of  a  claim  is  or  is  not  necessary. 

If  tlie  creditors  are  entitled  to  share  without  proof,  the  rights 
of  all  three  banks  attached  before  the  payment  by  the  plaintiff; 
and  it  is  clearly  established  that  the  right  of  a  creditor  to  share 
in  dividends  on  the  amount  of  its  claim  as  estaljlished  is  not 
affected  by  a  subsequent  partial  payment,  no  matter  by  whom 
made.  If  no  right  to  share  in  the  assets  vested  in  any  creditor 
until  proof  made,  the  Westfield  bank's  right  to  a  dividend  for 
the  full  amount  is  clearly  made  out  by  the  proposition  just 
6tat(  d,  and  the  riglit  of  all  tliree  banks  to  a  dividend  on  the  full 
amount  is  made  out  by  the  rule  wliicli  we  liave  spoken  of  as  the 
American  rule,  and  wliich  was  adopted  in  Ex  parte  Talcott,  2 
Low.  320. 

^\'e  are,  therefore,  of  opinion  that  the  tiirce  banks  had  the 
right  to  participate  in  the  estate  for  the  full  amount  of  the  notes 
held  by  them,  and  witiiout  deducting  the  i^iartial  ])ayment  re- 
ceived from  the  plaintilT  in  discharge  of  bas  liability  as  indorser; 
and  that  tlio  plaintiff  had  no  right  liy  reason  of  the  partial  pay- 
ment made  by  him  to  prove  the  amount  thereof  in  competition 
willi  the  banks. 

Exceptions  sustained. 


XT^GOTTAFJ.E  INSTRUMENTS— IXJ^OT-YEXCT.— If  both  tlie 
inak.'r  nnrl  iiuiorsor  of  a  ii(>,L::otinlilo  in^trnnient  become  Insolvent 
jiiid  nssiffn  tlioir  T)i'oiHM-ty  for  the  bonefit  of  oroditors,  the  hobb^r 
of  PiK'h  pap(^r  iiiny  pi-oro  tho  avIioIc  :inioniit  riiorcof  ncrnni'^t  both 
parties  at  the  same  time,  and  reeeive  from  each  e.•^tate  the  full  pro 
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rata  of  that  amount:  Citizens'  Bank  v.  Kendrlck  etc.  Co.,  92  Tenn. 
437,  36  Am.  St  Rep.  96;  and  the  right  against  one  cannot  be  affected 
by  any  dividends  received  from  the  estate  of  the  other,  except  that 
the  dividends  received  from  the  two  estates  shall  in  no  event  ex- 
ceed the  amount  of  the  note:  In  re  Meyer,  78  Wis.  615,  23  Am.  St. 
Rep.  435. 


Smith  v.  Condon. 

(174  MAS8ACHU8KTT8,   550.] 

XTDGMBNT— ACTION  ON— SATISFACTION  BY  LEVY.— In 
an  action  to  recover  a  balance  due  on  a  judgment,  evidence  as  to 
the  value  of  goods  previously  levied  upon  is  properly  excluded,  since 
the  mere  levy  of  an  execution  on  personal  property  of  sufficient 
value  to  satisfy  the  same  does  not  operate  as  a  satisfaction  of  the 
judgment- 
Contract  to  recover  a  balance  due  upon  a  judgment.  Execu- 
tion was  issued  on  the  original  judgment  upon  personal  prop- 
erty of  the  defendant,  but  the  execution  was  never  returned. 
The  property  was  taken  from  the  defendant's  premises  by  the 
officer,  and  the  defendant  testified  that  he  afterward  saw  the 
entire  property  on  the  plaintiff's  premises.  To  show  the  value 
of  the  property  levied  upon,  the  defendant  was  asked  what  ita 
value  was.  The  question  was  excluded.  The  defendant  offered 
no  further  evidence,  but  requested  the  judge  to  order  a  verdict 
for  the  defendant.     The  judge  refused  and  defendant  excepted. 

C.  C.  Milton,  for  the  defendant. 

J.  E.  Sullivan  and  D.  F.  O'Connell,  for  the  plaintiffs. 

^^^  LATHEOP,  J.  The  only  case  in  this  commonwealth 
which  the  defendant  cites  in  support  of  his  contention  is  Ladd 
V.  Blunt,  4  Mass.  402,  which  contains  the  following  obiter  re- 
mark: "When  goods  sufficient  to  satisfy  the  judgment  are 
seized  on  a  fieri  facias,  the  debtor  is  discharged,  even  if  the 
sheriff  waste  the  goods,  or  misapply  the  money  arising  from  the 
sale,  or  does  not  return  his  execution.  For  by  a  lawful  seiz- 
ure the  debtor  has  lost  his  property  in  the  goods." 

In  Rice  v.  Tower,  1  Gray,  426,  429,  it  v:as  said  by  Mr.  Justice 
Metcalf:  "There  are  obiter  dicta  in  the  books,  that  by  seizure 
on  a  fieri  facias  the  debtor's  property  in  the  goods  is  lost;  that 
the  sheriff  acquires  a  special  property,  but  that  the  general 
property  of  the  debtor  is  devested  and  is  in  abeyance:  See  Ladd 
V.  Blunt,  4  Mass.  403 But  the  law  never  was  so.     The 


Nov.  1899.]  Smith  r.  Condon.  373 

general  property  in  goods  seized  on  execution  remains  in  the 
debtor  until  they  are  sold."  For  this  last  position  a  number  of 
cases  are  cited  which  *"*^^  fully  support  it:  See,  also,  Samuel 
V.  Duke,  3  Mees.  &  W.  C22;  Attorney  General  v.  Leonard,  L.  H. 
38  Ch.  Div.  622;  Grant  v.  Lyman,  4  Met.  470,  476,  per  Shaw, 
C.  J.  The  question  is  discussed  in  a  learned  note  by  Mr.  Met- 
calf  to  the  case  of  Ayer  v.  Aden,  Yel.  44,  Am.  ed.,  note  2. 

We  are  aware  that  in  some  other  jurisdictions  the  levy  of  an 
execution  on  personal  property  of  sufficient  value  to  satisfy  the 
same  operates  prima  facie  as  a  satisfaction  of  the  judgment  so 
as  to  bar  further  executions  or  levies,  or  a  scire  facias,  or  an  ac- 
tion on  a  judgment.  But  this  is  not  the  rule  in  this  common- 
wealth. By  the  Public  Statutes,  chapter  171,  section  17,  it  is 
provided:  "If  a  judgment  remains  unsatisfied  after  the  expira- 
tion of  the  time  for  taking  out  execution  thereon,  the  creditor 
may  have  a  scire  facias  to  obtain  a  new  execution,  or  he  may 
at  any  time  after  the  judgment  have  an  action  of  contract 
thereon."  This  section  was  first  enacted  by  the  Statutes  of 
1795,  chapter  61,  and  has  been  in  force  since:  Eev.  Stats.,  c. 
97,  sec.  8;  Gen.  Stats.,  c.  133,  sec.  17. 

In  O'JSTeal  v.  Kittredge,  3  Allen,  470,  which  came  before  the 
court,  on  a  demurrer  to  a  declaration,  for  the  balance  due  on  a 
judgment,  it  was  held  that  the  demurrer  need  not  set  forth  the 
balance  due  on  the  judgment  or  the  amount  sought  to  be  re- 
covered, and  it  was  said  that  if  any  payment  had  been  made, 
which  reduced  the  amount  due  on  the  judgment,  this  was  mat- 
ter in  defense  which  the  defendant  was  bound  to  aver  and  prove. 

In  Linton  v.  Hurley,  114  Mass.  76,  which  was  an  action  on  a 
judgment,  it  appeared  tliat  an  execution  had  been  taken  out  but 
had  not  been  returned,  and  it  was  held  that  the  action  could 
he  maintained,  without  regard  to  the  question  whether  an  exe- 
cution had  been  taken  out  or  returned,  unless  the  defendant 
proved  payment  or  satisfaction,  citing  the  statute  above  quoted. 

AVilson  V.  Ha1  field,  131  IMass.  551,  resembles  very  muoh  the 
case  at  bar.  The  plaintiff  sued  on  a  judgment,  which  was 
]u'oved.  It  appeared  that  execution  had  l)oen  issued  on  tlio 
judgment,  but  not  returned  into  court;  but  there  was  no  evi- 
<leure  introduced  by  the  plaintiif  to  show  what  had  been  done 
by  virtue  of  the  execution  or  of  any  proceedings  thereon,  nor 
was  any  evidence  introduced  to  show  its  loss,  or  to  give  any  ac- 
count thereof.  The  justice  of  the  superior  court  thereupon 
ruled    that  the  plaintii!    could  not  recover.     This    ruling  wa^^ 
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held  to  be  '^'^^  erroneous,  on  the  ground  that  the  defendant  did 
not  show  payment  or  satisfaction. 

In  accordance  with  these  decisions  and  what  has  been  before 
said,  we  are  of  opinion  that  the  value  of  the  goods  at  the  time 
they  were  taken  by  the  officer  is  immaterial. 

Exceptions  overruled. 

JUDGMENT— SATISFACTION  BY  LEVY.— The  levy  of  an  at- 
tachment on  personal  property  does  not  amount  to  a  satisfaction 
of  the  judgment:  See  extended  note  to  Trapnall  v.  Richardson,  58 
Am.  Dec.  353;  but  the  levy  of  an  execution  is  prima  facie  a  satis- 
faction: Boos  V.  Morgan,  130  Ind.  305,  30  Am.  St.  Rep.  237;  and  is 
a  good  plea  in  bar  to  a  scire  facias  or  action  of  debt  on  the  judg- 
ment: See  extended  note  to  Trapnall  v.  Richardson,  58  Am.  Dec. 
356,  357. 


Smith  v.  Postal  Telegraph  Cable  Company. 

[174  Massachusetts,  576.] 

NEGLIGENCE— RECOVERY  FOR  FRIGHT— ALLEGING 
GROSS  NEGLIGENCE,— The  rule  that  there  can  be  no  recovery 
for  sickness  due  to  the  purely  internal  operation  of  fright  caused 
by  a  negligent  act  cannot  be  avoided  by  calling  the  negligence 
gross  and  alleging  that  the  defendant  ought  to  have  known  that 
the  result  complained  of  would  follow  his  act 

Tort  for  personal  injuries.  Defendant  was  locating  telegraph 
poles  within  ten  feet  of  the  building  occupied  by  the  plaintiff, 
and  was  blasting  a  ledge  of  rock  for  this  purpose.  The  defend- 
ant did  not  protect  the  ledge  in  the  blasting  or  notify  the  plain- 
tiff that  the  blasting  was  being  done.  The  ledge  exploded  with 
great  noise,  and  large  quantities  of  rocks  were  thrown  into  the 
air  and  fell  on  plaintiff's  house,  and  plaintiff  was  made  sick 
by  reason  of  the  shock.  The  defendant,  it  was  alleged,  acted 
with  gross  carelessness  and  with  utter  indifference  to  the  conse- 
quences that  it  ought  to  have  known  would  follow.  A  demurrer 
to  the  complaint  was  sustained. 

E.  T.  McCarthy,  for  the  plaintiff. 

R.  F.  Sturgis,  for  the  defendant. 

»7''  HOLMES,  C.  J.  The  point  decided  in  Spade  v.  Lynn 
etc.  E.  E.  Co.,  168  Mass.  285,  GO  Am.  St.  Eep.  393,  and  White 
V.  Sander,  168  Mass.  296,  is  not  put  as  a  logical  deduction  from 
the  general  principles  of  ^'^  liability  in  tort  but  as  a  limitation 
of  those  principles  upon  purely  practical  grounds:  See,  further. 
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Spade  V.  Lynn  etc.  E.  E.  Co.,  172  Mass.  4S8,  70  Am.  St.  Eep. 
298,  and  Silsbee  v.  AVobber,  171  Mass.  378,  380,  381.  If  the 
rule  is  to  be  adhered  to  that  there  can  be  no  recovery  for  sick- 
ness due  to  the  purely  internal  operation  of  fright  caused  by  a 
negligent  act,  it  cannot  be  avoided  by  calling  the  negligence 
gross,  and  alleging  that  the  defendant  ought  to  have  known 
that  the  result  complained  of  would  follow  his  act.  Negligence' 
with  reference  to  a  given  consequence  means  that  the  conse- 
quence ought  to  have  been  foreseen,  and  although  the  distinc- 
tion between  gross  negligence  and  negligence  is  known  to  the 
law,  still,  having  regard  to  the  grounds  for  the  above-mentioned 
rule,  to  allow  it  to  be  avoided  by  such  an  allegation  would  be  to 
do  away  with  it.  The  decisions  leave  open  the  question  whether 
if  the  harm  to  the  plaintiff  was  actually  foreseen  and  intended 
that  would  make  a  difference.  It  is  possible  that  in  some  cases 
motive  and  actual  intent  would  be  more  considered  in  thia 
commonwealth  than  they  would  be  in  England.  That  question 
may  be  left  until  it  arises. 
Judgment  for  the  defendant. 


NEGLIGENCE— DAMAGES  FOR  FRIGHT.— In  an  action  to  re- 
cover damages  for  an  injury  sustained  through  the  negligence  of 
another,  there  can  be  no  recovery  for  a  bodily  injury  caused  by 
mere  fright:  Note  to  Spade  v.  Lyun  etc.  R.  R.  Co.,  70  Am.  St.  Rep. 
302, 
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Belcher  v.  Curtis. 

[119  MICHISAN,   1.] 

MORTGAGES— WITHHOLDING  FROM  RECORD— FRAUD 
ON  CREDITORS.— Withholding  a  mortgage  from  record  to  enable 
the  mortgagor  to  obtain  credit  is  a  fraud  upon  such  creditors  aa 
extend  credit  in  reliance  upon  the  mortgagor's  unencumbered  title. 

MORTGAGES— WITHHOLDING  FROM  RECORD— FORE- 
CLOSURE—CONFESSION  OF  JUDGMENT— A  mortgagee  seelcing 
to  foreclose  a  mortgage  withheld  by  him  from  record  to  enable 
the  mortgagor,  a  partnership,  to  obtain  credit,  cannot  question  a 
judgment  by  confession  in  favor  of  a  creditor  who  extends  credit 
in  reliance  upon  the  record,  upon  the  ground  that  such  confession 
of  judgment  is  signed  by  only  one  of  the  partners,  if  the  partner 
not  signing  raises  no  question  as  to  its  validity. 

MORTGAGES— FRAUD— JUDICIAL  SALES-ESTOPPEL,— 
A  judgment  creditor,  against  whom  a  mortgage  is  fraudulent,  can- 
not, after  purchasing  the  property  at  a  judicial  sale  under  his  judg- 
ment, question  the  validity  of  the  mortgage.  He  cannot  use  the 
mortgage  to  prevent  competition  at  the  sale  under  which  he  pur- 
chases, and  then  set  up  the  debtor's  fraud  to  vitiate  the  mortgage. 

Huggett  &  Smith,  for  the  a/ppellant, 

G.  C  Fox  and  A.  W.  Brickwood,  for  the  appellees. 

2  MOORE,  J.  The  defendants,  Curtis  &  Son,  were  in  May, 
1894,  engaged  in  a  manufacturing  business  at  Charlotte.  May 
19,  1894,  they  gave  a  mortgage  of  fifteen  thousand  dollars  to 
Frank  S.  Belcher,  deceased,  to  secure  present  and  future  in- 
debtedness. The  mortgage  was  not  recorded  until  the  5  th  of 
June,  1895.  In  the  interval  between  the  giving  and  recording 
of  the  mortgage,  Curtis  &  Son  purchased  goods  upon  credit 
from  Swift  &  Co.,  and  from  Schrenk  &  Co.,  defendants  herein. 

(376) 
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Neither  of  these  companies  knew,  at  the  time  the  credit  wa3 
given,  of  the  existence  of  the  Belcher  mortgage,  March  17, 1896, 
Swift  &  Co.  obtained  a  judgment  against  Curtis  &  Son  for  one 
hundred  and  sixty-six  dollars  and  twenty  cents  and  costs  of  suit. 
A  transcript  of  this  judgment  was  taken  to  the  circuit  court. 
An  execution  was  issued,  and  a  levy  made  upon  the  property  cov- 
ered by  the  mortgage,  but  no  sale  of  the  property  was  made. 
June  15,  1896,  Schrenk  &  Co.  commenced  suit  against  Curtis 
&  Son,  upon  which  they  obtained  judgment  November  16,  1896, 
for  two  thousand  and  twelve   dollars  and   costs.     A   levy  was 
made  upon  the  property  covered  by  the  mortgage,  and  it  was 
sold  by  the  sheriff  to  Mr.  Eiegelman,  the  agent  for  Schrenk  & 
Co.,  and  for  their  benefit,  for  the  amount  of  the  judgment. 
No  money  was  paid  except  the  costs,  and  the  execution  was 
returned  satisfied.     Tliis  is  a  proceeding  to  foreclose  the  Belcher 
mortgage,  to  which  Swift  &  Co.  and  Schrenk  &  Co.  are  made 
parties.     The  circuit  judge  found  that  the  withholding  of  the 
mortgage  from  the  record  was  a  legal  fraud  against  Swift  & 
Co.  and  Schrenk  &  Co.     He  also  found  that  Schrenk  &  Co. 
are  not  in  a  position  to  challenge  the  priority  of  the  ^  mort- 
gage, but    that   Swift  &  Co.  may    challenge  its    priority.     He 
granted  a  decree  in  favor  of  the  complainant  against  all  the  de- 
fendants except  Swift  &  Co.,  and  postponed  the  mortgage  as  to 
its  claim.     The  complainant  appeals  from  that  portion  of  the 
decree  affecting  the  claim  of  Swift  &  Co.     Schrenk  &  Co.  also 
appeal  from  the  decree. 

It  is  claimed  on  the  part  of  the  complainant  that  the  testi- 
mony of  the  copartners  Curtis  and  son  was  not  competent  evi- 
dence, as  Mr.  Belcher  is  dead,  and  had  knowledge  of  the  same 
facts  about  which  they  testified.  We  do  not  think  it  important 
to  discuss  that  question.  AVhile  there  is  nothing  to  indicate 
any  moral  turpitude,  it  is  not  possible  to  read  the  record,  omit- 
ting their  testimony,  without  coining  to  the  conclusion  that 
the  mortgage  was  withheld  from  the  record  because  it  was  be- 
lieved to  record  it  would  affect  the  credit  of  Curtis  &:  S()n.  The 
withholding  it  from  the  record  enabled  tbera  to  obtain  credit 
of  Swift  &  Co.  and  Schrenk  &  Co.,  when  tliey  would  not  have 
heen  able  to  do  so  if  the  mortgage  had  been  recorded.  The 
failure  to  record  the  mortgage  operated  as  a  legal  fraud  upon 
these  creditors. 

The  complainant  attacks  tlie  juljment  of  Swift  &  Co., 
fir~t.  because  of  its  form;  and  second,  because  the  confession 
of  judgment   was  signed   only  by  Henry   Curtis.     We   do  not 
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think  the  form  of  the  judgment  is  fatally  defective.  The  prop- 
erty which  is  sought  to  he  reached  hy  the  execution  issued  upon 
the  judgment  is  partnership  property.  There  is  nothing  in 
the  record  to  show  Jonathan  Curtis  ever  questioned  the  right  of 
Henry  Curtis  to  confess  judgment.  In  1  Black  on  Judgments, 
section  57,  it  is  said:  "A  member  of  a  firm  has  no  authority, 
by  virtue  of  his  mere  relation  to  the  partnership  or  his  general 
power  to  act  as  its  agent,  to  confess  a  judgment  against  the 
firm;  and,  if  judgment  be  entered  on  such  a  confession,  it  will 
be  void  as  against  his  copartners,  though  binding  as  a  personal 
charge  upon  himself." 

In  17  American  and  English  Encyclopedia  of  Law,  1042,  it  is 
said  that  one  partner  cannot  confess  judgment  without  the 
consent  of  ^  his  copartners,  and  the  court  will  relieve  the  non- 
assenting  partners,  either  by  setting  aside  the  judgment,  or 
by  restraining  execution  when  issued  against  their  individual 
property. 

"But  it  will  not  be  inferred  without  proof  that  the  confes- 
sion was    unauthorized,  and    the    judgment    cannot  be  ...  . 

collaterally  impeached Prior  parol  assent,  is   sufficient, 

however,  to  authorize  such  a  confession,  and  a  subsequent  rati- 
fication may  be  established  by  proof  of  circumstances  indicat- 
ing assent":  17  Am.  &  Eng.  Ency.  of  Law,  1045. 

In  the  note  to  1  Lindley  on  Partnership,  second  American 
edition,  644,  it  is  said:  "Though  one  partner  cannot  confess  a 
judgment  against  another  partner,  even  for  a  partnership  debt, 
yet  a  creditor  of  the  firm  cannot  be  permitted  to  make  objection 
to  the  judgment  on  that  account;  and  a  sale  of  partnership 
property,  on  an  execution  issuing  upon  such  a  judgment,  will 
pass  a  perfect  title  to  the  purchaser,  and,  if  the  first  lien,  will 
be  entitled  to  the  proceeds  of  the  sale;  but  the  judgment  will 
not  affect  the  persons  nor  the  separate  property  of  the  other 
partners:  Grier  v.  Hood,  25  Pa.  St.  430."  And  in  Ross  v. 
Howell,  84  Pa.  St.  129,  it  was  Held  that  "the  interest  of  all 
the  partners  in  the  partnership  property  may  be  sold  under  an 
execution  upon  a  judgment  confessed  by  a  single  partner  in  the 
firm  name  and  for  a  firm  debt." 

There  is  no  question  about  the  indebtedness.  The  other 
partner  is  not  questioning  the  judgment.  We  do  not  think 
the  complainant  is  in  a  position  to  successfully  do  so. 

Was  the  decree  wrong  as  to  Sehrenk  &  Co.?  The  questions 
involved  are  not  new  in  this  court.  When  these  defendants 
learned  of  the  Belcher  mortgage,  they  did  not  levy  upon  tlie 
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jjroperty,  and  then  scik  to  set  aside  the  niort^-age  hefore  making 
a  sale.  The  mortgage  was  good  between  the  mortgagors  and 
the  mortgagee,  and  as  to  everyone  else,  except  creditors  who 
had  been  induced  to  give  credit,  Avho  wouhl  not  have  done  so 
had  it  been  recorded.  °  Xo  one  but  Sclirenk  &  Co.  knew 
whether  they  intended  to  attack  the  validity  of  the  mortgage. 
Other  bidders  at  the  sheriff's  sale  found  the  property  with  what 
appeared  to  be  a  valid  mortgage  upon  it.  In  making  their 
bids,  they  would  necessarily  take  that  fact  into  consideration. 
Would  it  not  be  unfair  to  other  bidders  and  to  the  mortgagee 
to  enable  the  judgment  creditor  to  make  his  bid,  and  then 
allow  him  to  have  the  mortgage  set  aside? 

There  is  a  full  discussion  of  the  principles  involved  in  the 
case  of  Messmore  v.  Iluggard,  46  Mich.  558:  "It  cannot  plausi- 
bly be  claimed  that  the  law  will  suffer  the  judgment  creditor 
to  occupy  any  more  favorable  position  as  bidder  at  his  sale  tlian 
do  all  other  persons.  Judicial  sales  are  required  to  be  public 
for  the  purpose  of  inviting  full  and  free  competition,  with  the 
primary  object  of  producing  for  the  benefit  of  parties  concerned 
as  large  a  price  of  public  biddings  can  secure  for  them.  A 
secondary  object  is  to  give  all  v^-ho  may  desire  the  property  an 
equal  opportunity  to  compete  for  it.  But  full  and  free  compe- 
tition implies  that  all  parties  have  equal  knowledge  of  the  state 
of  the  title;  and  the  policy  of  the  law  is  defeated  if  some  one 
party  may  bid  with  such  advantages  as  render  competition  im- 
possible: Ledyard  v.  Phillips,  32  Mich.  13.  But  nothing  can  be 
plainer  than  that  if  the  judgment  creditor  could  bid  with  the 
secret  assurance  that  he  was  to  have  an  unencumbered  title, 
when  others  must  suppose  they  Avere  buying  subject  to  the  mort- 
gage, this  assurance  gave  him  an  advantage  in  bidding  to  the 
full  amount  of  the  mortgage,  and  practically  put  competition 
entirely  out  of  the  question.  Not  only  would  this  be  unfair 
to  other  bidders,  and  for  that  reason  inadmissible,  but  it  would 
be  particularly  unfair  to  the  mortgagee.  When  the  sale  ap- 
pears to  be  of  the  equity  of  redemption  only,  the  mortgagee  has 
no  occasion  to  trouble  his  mind  about  it;  but  if  he  were  dis- 
tinctly notified  that  it  was  made  in  hostility  to  his  mortgage, 
he  might,  even  if  conscious  of  his  good  faith,  prefer  to  redet-m, 
rather  than  encounter  the  risks  of  litigation.  This  would  be 
his  legal  right,  and  it  cannot  lawfully  be  taken  from  him 
through  a  secret  understanding  between  the  officer  and  the 
creditor,  of  which  he  has  neither  actual  nor  implied  notice.     It 
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is  true  that  if  the  defendant,  Francis  Huggard,  has  knowingly 
accepted  a  fraudulent  mortgage,  and  becomes  ^  a  loser  thereby, 
he  is  entitled  to  no  sympathy;  but  even  voluntary  fraud  does 
not  put  one's  interests  out  of  the  protection  of  the  law,  or  en- 
title the  party  defrauded  to  confiscate  them.  A  fraudulent 
conveyance  is  good  as  between  the  parties  (Cleland  v.  Taylor,  3 
Mich.  201;  Millar  v.  Babcock,  29  Mich.  526;  McMaster  v. 
Campbell,  41  Mich.  513);  and  even  creditors  are  not  permitted 
to  assail  it,  except  by  judgment  and  execution:  Fox  v.  Willis, 
1  Mich.  321.  And  there  may  be  equities  between  the  parties 
which  will  support  a  mortgage,  void  as  to  creditors,  when  the 
creditors  do  not  attack  it  by  proper  proceedings.  While, 
therefore,  the  complainant  had  an  undoubted  right  to  have  the 
bona  fides  of  the  mortgage  tested  before  sale,  there  can  be  no 
equity  in  permitting  him  to  purchase  the  land  apparently  sub- 
ject to  the  mortgage,  and  then  to  have  its  lien  annulled  after- 
ward. He  has  a  right  to  reach  his  debtor's  property  and  have 
it  sold  for  what  it  will  bring  at  a  fair  and  open  sale;  but  he 
has  no  claim  to  speculate  out  of  his  debtor's  fraud,  and,  by 
using  the  mortgage  to  keep  others  from  competing,  obtain  the 
property  for  so  much  less  than  its  value.  A  purchase  under 
such  circumstances  must  be  held  to  be  what  it  appeared  to  be 
at  the  sale — a  purchase  subject  to  the  mortgage":  See,  also, 
Cranson  v.  Smith,  47  Mich.  189;  Wolf  v.  O'Connor,  83  Mich. 
301. 

Decree  is  affirmed,  with  costs. 

Grant,  C.  J.,  Montgomery  and  Long,  JJ.,  concurred. 

Hooker,  J.,  did  not  sit. 


MORTGAGES,  FAILURE  TO  RECORD-CREDITOR?.— Though 
withholding  a  mortgage  from  record  to  maintain  the  credit  of  tlie 
mortgagor  does  not  justify  the  court  in  holding,  as  a  matter  of 
law,  that  the  mortgage  is  fraudulent  and  void  as  to  creditors  of 
the  mortgagor,  yet  it  is  a  badge  of  fraud  to  be  considered  with 
other  circumstances  In  determining  whether  or  not  tliere  wns.  in 
fact,  a  fraudulent  intent  in  failing  to  record  tlie  mortgage:  Hutch- 
inson V.  First  Nat.  Bank,  133  Ind.  271,  3G  Am.  St.  Rep.  .537. 

PARTNERSHIP— CONFESSION  OF  .TUDGMENT.-On  t];e  efF..ct 
of  a  confession  of  judgment  by  one  partner,  see  Boyd  v.  Thompson, 
153  Pa.  St.  78,  34  Am.  St.  Rep.  685,  and  note. 
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CRIMINAL  LAW— NEGLECT  TO  SUPPORT  FAMILY.— 
Under  a  statute  providing  that  all  persons  who,  being  of  sufficient 
ability,  refuse  or  neglect  to  support  their  families,  or  who  leave 
their  wives  or  children  a  burden  on  the  public,  shall  be  deemed  to 
be  disorderly  persons,  a  person  who  neglects  or  refuses  to  support 
his  family  may  be  validly  convicted  of  being  a  disorderly  person, 
although  such  family  does  not  become  a  burden  upon  the  i)ublic. 

STATUTES— INTEKPHETATION— COMPETENCY  OF  WIT- 
NESSES.—If  the  provisions  of  a  statute  are  incorporated  by  refer- 
ence into  another  statute,  and  the  earlier  statute  is  subsequently 
repealed,  the  provisions  so  incorporated  continue  in  force  so  far  as 
they  form  part  of  the  second  enactment.  Tliis  rule  applied  to  a 
statute  making  the  wife  a  competent  witness  against  her  husband 
in  cases  growing  out  of  his  neglect  or  refusal  to  support  his  family. 

HUSBAND  AND  WIFE-NONSUPPORT  OP  FAMILY-DE- 
FENSES.—A  husband  cannot  justify  nor  excuse  his  abandonment 
and  nonsupport  of  his  family  on  the  ground  that  it  is  done  in  or- 
der to  give  his  services  to  his  father  in  expectation  of  succeeding 
to  the  latter's  property. 

O'Hara  &  O'Hara,  for  the  appellant. 

G.  M.  Valentine,  prosecuting  attorney,  for  the  people. 

^^^  HOOKER,  J.  The  defendant  was  convicted  upon  a  com- 
plaint and  warrant  charging  that  ^^^  "Albert  Malsch,  of  said 
township  of  Lake,  has  been,  and  is,  a  disorderly  person,  within 
the  meaning  of  section  1  of  Act  No.  2G4  of  the  Public  Acts  of 
Michigan  of  1889,  being  section  1997a  of  3  Howell's  Anno- 
tated Statutes  of  the  state  of  Michigan,  and  amendments 
thereto,  for  that  the  said  Albert  ilalseh,  at  the  township  of 
Lake,  in  said  county,  during  and  at  the  times  aforesaid,  he,  the 
said  Albert  Malsch,  being  then  and  there  a  married  man  with 
a  wife  and  child  then  and  there  lawfully  dependent  upon  him, 
the  said  Albert  Malsch,  for  their  support,  and  he,  the  said  Al- 
bert Malsch,  being  then  and  there,  during  and  at  the  times 
aforesaid,  a  person  of  sufFicient  ability  so  to  do,  has  during  said 
time,  and  does,  refuse  and  neglect  to  support  or  contribute 
toward  the  support  of  his  said  wife  and  child,  contrary  to  the 
provisions  of  the  statute,"  etc. 

The  statute  reads:  "All  persons  who  run  away,  or  threaten 
to  run  away,  and  leave  their  wives  or  children  a  burden  on  the 
public;  all  persons  who.  being  of  sufficient  ability,  refuse  or 
neglect  to  support  their  families,  or  who  leave  their  wives  or 
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children   a  burden  on  the   public,  ....  shall  be  deemed  dis- 
orderly persons." 

The  point  is  made  that  the  complaint  and  warrant  contain 
110  allegation  that  tlie  wife  and  child  were  left  a  burden  upon 
the  public,  and  that  the  testimony  fails  to  show  such  fact;  and 
it  is  urged  that  for  this  reason  the  court  should  have  directed 
a  verdict  of  acquittal.  Counsel  cite  several  cases  which  hold 
that  similar  acts  are  designed  to  redress  public  grievances, 
rather  than  to  provide  a  remedy  for  the  wife,  in  addition  to 
those  afforded  by  civil  proceedings:  People  v.  Xaehr,  1  N.  Y. 
Cr.  Piep.  513;  People  v.  AValsh,  11  Hun,  292;  Bayne  v.  People, 
14  Ilun,  ISl;  State  v.  AYatson,  58  X.  J.  L.  499.  x\n  examina- 
tion will  show  that  all  of  these  cases  arose  under  statutes 
clearly  making  the  injury  to  the  public  an  essential  element. 
In  Xew  Jersey,  complaint  could  only  be  made  by  an  officer 
when  the  public  interests  were  affected.  The  Xew  York  cases 
arose  under  statutes  including  similar  provisions,  and  not  con- 
taining the  clause  in  our  statute  *^*  upon  which  the  counsel 
for  the  people  rely,  viz.:  "All  persons  v.ho,  being  of  sufficient 
ability,  refuse  or  neglect  to  support  their  families."  Tliese 
cases  are  distinguished  from  the  case  of  People  v.  Pettit.  3  Hun, 
416,  upon  the  express  ground  that  neglect  to  support  was  an 
ingredient  of  the  oifense  under  former  laws,  and  was  stricken 
out  by  amendment:  See  People  v.  Walsh,  11  Hun,  293;  Laws 
X.  Y.  1S44,  c.  174,  sec.  6.  The  language  of  our  law  (section 
199 Ta),  by  its  terms,  covers  the  case  of  one  who  refuses  or  neg- 
lects to  support  his  family;  and  we  think  it  was  not  the  in- 
tention to  limit  the  liability  of  the  husband  to  instances  where 
the  public  has  actually  been  called  upon  to  afford  relief,  thus 
denying  liability  where  a  wife,  through  her  own  exertions  or 
the  aid  of  friends,  avoids  pauperism.  The  statute  is  broad 
enough  in  its  terms  to  cover  all  cases  of  unjust  neglect,  and  we 
think  it  should  not  be  limited  by  the  construction  contended 
for.  This  view  receives  corroboration  from  the  fact  that  the 
former  provisions  of  the  law  (1  Howell's  Statutes,  section  19S5) 
very  clearly  supported  the  contention  of  the  defendant's  coun- 
eel.  It  read:  "All  persons  who  ....  refuse  or  neglect  to 
support  their  families,  and  leave  their  wives  or  children  a  bur- 
den on  the  public";  whereas  the  present  law  contains  "'or"  in- 
stead of  "and,"  as  does  the  law  of  18S3. 

The    law  of  1S85  (3  Howell's    Statutes,  section    7546)  pro- 
vides  that  "a  wife  shall   not  be  examined   as  a  witness  for  or 
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egainst  her  liusLand  without  his  consent,  except  in  cases  where 
Ihe  cause  of  action  grows  out  of  a  personal  wrong  or  injury 
done  by  one  to  the  olhcr,  or  grows  out  of  the  refusal  or  neglect 
to  furnish  the  wife  or  children  with  suitable  support,  within  the 
meaning  of  zVct  Xo.  13G  of  the  Session  Laws  of  1SS3."  In  ISSU 
an  act  was  passed,  entitled  "An  act  relative  to  disorderly  per- 
sons, and  to  repeal  chapter  i>',l  of  the  Compiled  Laws  of  1871, 
as  amended  by  the  several  acts  amendatory  thereof,"'  of  v.'hich 
amendatory  acts  said  Act  Xo.  13G,  Puljlic  Acts  of  16S3,  was 
one.  Although  the  act  of  1S89  substantiolly  re-enacted  sec- 
tion 1  of  clutpter  53  (i.  e.,  x\ct  Xo.  13G,  Public  Acts  of  1SS3), 
it  is  contended  that  ^^^  such  act  is  repealed,  and  that  the  pro- 
visions of  section  TolG  cannot  apply  to  the  new  disorderly  act 
passed  in  1SS9.  The  law  of  1S85  refers  to  the  then  existing 
disorderly  act,  instead  of  repeating  the  substance  of  its  perti- 
nent provisions.  By  such  reference,  such  act  became  a  part 
of  tlio  act  of  1885;  and  it  is  an  established  rule  that  in  sucii 
a  case  it  is  not  affected  by  a  subsequent  repeal  of  the  act  re- 
ferred to:  See  Endlich  on  Interpretation  of  Statutes,  sec.  492. 
We  have  followed  this  rule  in  the  cases  of  Darmstaetter  v. 
Molone}-,  45  Mich.  621,  and  Regents  of  University  of  Michigan 
V.  Auditor  General,  109  ]\lLch.  134.  The  provisions  of  tlie 
present  disorderly  act  are  identical  with  those  of  the  act  of  1883, 
so  far  as  the  former  were  incorporated  in  section  754G.  'SVe  are 
of  the  opinion  that  such  section  authorized  the  reception  of  the 
testimony  of  the  wife. 

Of  the  other  questions,  little  can  be  said  of  interest  to  the 
profession.  AVe  think  the  cross-examination  of  the  defendant 
was  ju'oper,  as  it  tended  to  controvert  the  claim  that  his  wife 
had  aijandoned  him,  and  improperly  refused  to  accept  the  sup- 
port \\"]i!cli  he  olforcd  to  give  her  at  the  Iiome  of  his  father.  To 
our  miiids,  the  propiosition  tiiat  the  husband  was  at  liljerty 
to  leave  his  wife  and  cliild  without  supiiort,  tliat  he  might  give 
l\is  sei■^■ices  to  his  father,  in  the  expectation  of  succeeding  to  his 
rights  in  the  paternal  home  after  his  father  should  die.  is  not 
tenalile.  He  cannot  tlius  escape  his  domestic  and  public  ob- 
ligations. 

AVe  find  no  error,  and  the  circuit  court  is  directed  to  pro- 
ceed to  judgment. 

The  other  justices  concurred. 


TRT^MTXAT,    T.A  W— FATTJ'R!:    TO    STTPORT    WTFF  -  Tlio   cfpf- 
utory  offeuse  of  failure  of  a  lius'iaud  to  suiH'ort  his  wife  CLiu^isis 
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In  his  willful  neglect  to  provide  for  her  reasonable  support  and 
maintenance,  and  the  fact  that  she  has  financial  means  does  not 
relieve  him  from  his  statutory  duty  to  support  her:  Poole  v.  People, 
24  Colo.  510,  Go  Am.  St.  Rep.  245. 

STATUTES— REPEAL  AND  RE-ENAOTMENT.— If  a  repealed 
statute  is  re-enacted  in  the  same  words,  or  in  effect,  by  an  act  which 
goes  into  force  at  the  same  time  the  old  act  is  repealed,  it  is  con- 
tinued In  uninterrupted  operation;  See  extended  note  to  Wharton 
V.  State,  94  Am.  Dec.  220. 
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LANDLORD  AND  TENANT— SURRENDER-RIGHT  TO 
GROWING  CROP.— A  tenant  after  surrender  of  the  leased  prem- 
ises has  no  right  to  the  crop  growing  thereon,  cannot  maintain  an 
action  therefor,  and  can  transfer  no  right  therein  to  another. 

ESTOPPEL— LANDLORD  AND  TENANT.— A  landlord  who, 
without  objection,  permits  a  tenant,  after  his  surrender  of  the  prem- 
ises, to  cut  a  crop  planted  by  him  and  growing  thereon,  and  there- 
after attaches  it  for  rent  due,  is  not  estopped  from  asserting  title 
to  the  crop,  as  against  the  tenant  or  his  transferee,  if  the  landlord 
acted  in  ignorance  of  his  legal  rights. 

ESTOPPEL.— EQUITABLE  estoppel  preventing  a  person 
from  asserting  his  legal  rights  to  property  must  involve  some  de- 
gree of  moral  turpitude  in  the  conduct  of  such  person,  which  has 
misled  others  to  their  injury;  conduct  or  declarations  founded  upon 
ignorance  of  one's  rights  does  not  constitute  such  estoppel. 

C.  C.  Yerkes,  for  the  appellant. 

A.  and  S.  H.  Perry,  for  the  appellee. 

*^®  LOXG,  J.  This  is  a  snit  in  trover  for  the  conversion  of 
a  quantity  of  wheat.  Plaintiff's  contention  is  that  in  the  winter 
of  1894-95  defendant  Sprague  orally  leased  his  farm  for  one 
year  to  one  Orrin  Cook,  for  money  rent.  The  lease  commenced 
with  Cook's  occupancy,  about  March  1,  1895.  At  that  time 
there  was  growing  on  the  farm  a  field  of  wheat  of  about  eigh- 
teen acres,  and  in  the  lease  it  was  agreed  that  Cook  should  have 
the  privilege  of  sowing  an  ^^^  equal  acreage  that  year,  and  of 
harvesting  it  the  next.  At  the  expiration  of  the  first  year,  the 
parties  settled  satisfactorily;  and  it  was  then  verbally  agreed 
that  Cook  should  have  the  place  for  another  year  at  substan- 
tially the  same  terms  as  the  first  year.  The  arrangement  for 
the  second  year  was  made  in  February,  1896,  and  Cook  occupied 
the  farm    up  to  about  ^March    1,  1897,  when  he    moved  away. 
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On  July  15,  1&97,  lie  went  Lack  to  the  farm,  and  cut  and 
stacked  the  wheat  now  in  question,  and  which  was  produced 
from  the  wheat  he  had  sown  in  the  fall  of  1896.  On  September 
3,  1897,  he  executed  a  hill  of  sale  of  the  wheat  to  the  plaintiff, 
the  consideration  of  the  sale  being  two  hundred  and  twenty-five 
dollars,  which  Cook  owed  plaintiff  for  work  done  on  the  farm. 
September  21,  1897,  defendant  went  before  a  justice,  and  swore 
out  a  writ  of  attachment  against  Cook,  and  directed  a  constable 
to  levy  it  on  the  stacks  of  wheat.  ]>efore  this  attachment  suit 
became  returnable,  defendant  caused  the  same  to  be  discontin- 
ued, and  then  threshed  the  wheat,  sold  it,  and  kept  the  pro- 
ceeds; and  on  the  trial  it  was  conceded  that  defendant  con- 
verted it  to  his  own  use.  Tlie  court  instructed  the  jury  to  find 
for  the  defendant. 

This  lease  was  not  in  writing,  and,  under  the  holding  of  this 
court  in  Carney  v.  Mosher,  97  Mich.  554,  it  expired  one  year 
from  the  date  it  was  made;  that  is,  one  year  from  February, 
1896.  In  March,  1897,  Mr.  Cook  moved  off  the  farm  and  pre- 
.^umably  surrendered  it  to  the  defendant.  He  then  sold  rhe 
wheat  to  plaintiff  and,  under  an  arrangement  with  plaintiff, 
went  to  the  farm  in  July  following,  cut  the  wheat,  and  slacked 
it.  Under  the  rule  in  Carney  v.  Mosher,  97  Mich.  55-i,  Mr. 
Cook,  the  lessee,  would  have  had  no  right  to  the  wheat  after  the 
surrender  of  the  premises,  and  could  not  have  maintained  an 
action  therefor.     The  plaintiff  had  no  greater  right. 

But  the  plaintiff  maintains  that  the  defendant  is  now  es- 
to])ped  from  setting  up  title  to  the  Avheat,  because  he  stood  by 
and  saw  Mr.  Cook  cut  and  stack  it,  and  thereafter  commenced 
jirocccdings  by  attachment  against  Cook,  ^'^^  levying  upon  the 
wlieat  as  his  (Cook's)  property.  It  is  apparent  that  both  de- 
fendant and  Cook  were  mistaken  as  to  their  legal  rights.  Cook 
undoubtedly  supposed  when  he  loft  the  farm  that  he  would  have 
the  riglit  to  return  and  cut  and  harvest  the  crop,  as  it  was 
agreed  he  miglit.  He  owed  defendant  for  a  year's  rent,  and 
defendant  claimed  a  lien  on  the  wheat  for  the  rent,  and  most 
likely  understood  that  that  was  the  extent  of  his  right  in  the 
crop.  Tender  the  rule  in  Carney  v.  ^Mosher,  97  Mich.  554,  the 
defendant  was  tlie  legal  owner  of  the  crop.  When  Cook  under- 
took to  cut  it,  defendant  claimed  that  he  must  be  paid  his  rent 
out  of  it.  He  was  then  trying  to  save  his  rights  as  he  then 
understood  them,  and,  in  making  the  levy  of  the  attachment, 
he  was  undertaking  to  enforce  that  right.  Subsequently,  he 
AM.  St.  Kep.,  Vol.  LXXV.— 26 
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was  advised  as  to  his  legal  rights,  advised  that  he  had  the  title, 
and  then  sought  to  enforce  those  rights  by  retention  of  the  crop. 
Defendant  apparently  acted  in  good  faith,  and  without  knowl- 
edge of  his  legal  rights,  when  making  the  levy  of  attachment. 
"We  think  it  is  not  a  case  for  the  application  of  the  doctrine  of 
equitable  estoppel.  To  constitute  an  estoppel  of  this  character, 
such  as  will  prevent  a  party  from  asserting  his  legal  rights  to 
property,  there  must  be  some  degree  of  turpitude  in  the  con- 
duct of  the  party  to  the  estoppel,  which  has  misled  others  to 
their  injury.  Conduct  or  declarations  founded  upon  ignorance 
of  one's  rights  have  no  such  ingredient,  and  seldom  work  any 
such  result:  Henshaw  v.  Bissell,  18  Wall.  255.  No  deception 
was  practiced  upon  Cook.  He  knew  the  facts  as  fully  as  the 
defendant  did.  The  plaintiff  is  in  no  better  position  than  Cook 
would  be  had  he  brought  the  action.  The  property  was  on  the 
defendant's  farm  at  the  time  plaintiff  took  his  bill  of  sale,  and 
he  knew  all  the  facts  which  defendant  knew.  He  also  took  the 
wheat  on  a  past  due  indebtedness  from  Cook  to  him,  and  was 
not,  therefore,  a  bona  fide  purchaser.  Upon  the  whole  record, 
the  court  was  not  in  error  in  directing  the  verdict  for  defend- 
ant. 

The  judgment  must  be  affirmed. 

The  other  justices  concurred. 


LANDLORD  AND  TENANT— CROPS— A  tenant  imder  a  crop- 
ping lease  deprives  himself  of  all  claim  to  a  crop  which  he  has 
planted,  if,  without  fault  on  the  part  of  the  landlord,  he  repudiates 
the  agreement  and  voluntarily  abandons  the  premises:  Kiplinger  v. 
Green,  61  Mich.  340,  1  Am.  St,  Rep.  584. 

ESTOPPEL  IN  PAIS.— Mutual  mistake  as  to  the  law,  the  facts 
being  known  to  all  the  parties  without  concealment  or  misrepre- 
sentation, furnishes  no  ground  upon  which  one  of  the  parties  can 
Invoke  the  doctrine  of  estoppel  against  the  other:  Gjerstadengen  v. 
Van  Duzen,  7  N.  Dak.  612,  66  Am.  Rep.  679;  Estis  v.  Jackson, 
111  N.  C.  145,  32  Am.  St.  Rep.  784.  See  further  on  the  essentials 
of  equitable  estoppel,  the  note  to  Sweeney  v.  Pratt,  66  Am.  St.  Rep. 
107. 
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BowEN  V.  Brogan. 

[119  MICHIGAN,  218.] 

MORTGAGES— FORECLOSURE.— No  legal  title  13  obtained 
by  the  foreclosure  of  a  mortgage  upon  wbicli  nothing  is  due  at  the 
time  of  the  foreclosure. 

MORTGAGES— INTEREST— LIFE  TENANT  AND  REMAIN- 
DERMAN.—As  between  the  owners  of  the  fee  and  tlio  life  estate 
In  mortgaged  property,  the  owner  of  the  life  estate  is  charged  with 
the  duty  of  paying  interest  upon  the  encumbrance,  and  the  life 
tenant  cannot,  by  neglecting  this  duty  and  allowing  the  mortga^ 
to  be  foreclosed,  accpiire  title  through  the  foreclosure  sale,  and  cut 
off  the  remainderman. 

MORTGAGES— IRREGULAR  FORECLOSURE.— Ejectment 
may  be  maintained  against  a  mortgagor  in  possession  under  a  void 
or  irregular  foreclosure. 

MORTGAGES  —  IRREGULAR  FORECLOSURE  —  EJECT- 
MENT—CONTRIBUTION BY  REMAINDERMAN.— A  grantee  of  a 
deceased  life  tenant  in  possession  of  the  property  under  a  void  fore- 
closure of  a  mortgage  cannot  enforce  contribution  from  the  re- 
mainderman as  a  condition  precedent  to  the  latter's  recovery  in 
ejectment. 

ADVERSE  POSSESSION— LIFE  TENANT  AND  REMAIN- 
DERMEN.—A  life  tenant  in  possession  or  his  grantee  during  the 
lifetime  of  the  former  cannot  hold  adversely  to  the  remaindermen. 

J.  M,  Hatch  and  L.  C.  Miller,  for  the  appellants. 

F.  W.  Clapp,  for  the  appellees. 

2i»  MOORE,  J.  Plaintiffs,  as  heirs  at  law  of  David  Bowen, 
deceased,  commenced  an  action  of  ejectment  to  obtain  posses- 
sion of  real  estate  occupied  by  defendants.  The  case  was  tried 
before  the  circuit  judge,  who  decided  in  favor  of  defendants. 

David  Bowen,  at  the  time  of  his  death,  was  the  owner  of  the 
land  in  question.  He  was  in  possession  of  the  land  at  the  time 
of  his  death,  in  1872,  He  left  no  children  surviving  him,  but 
left  a  widow  and  an  adopted  son.  He  left  no  will.  In  1871, 
Mr.  Pjowen  gave  ]\Ir.  McKinstry  a  mortgage  upon  the  land  in 
question,  for  seven  hundred  dollars  payable  October  10,  1880. 
The  interest  was  payable  annually.  The  mortgage  contained 
an  interest  clause,  providing  that,  if  default  was  made  in  the 
payment  of  interest,  the  principal  might  be  treated  as  due.  A 
foreclosure  of  this  mortgage,  by  advertisement,  was  commenced 
in  "Marcb,  1874,  which  notice  stated  tliat  there  was  due,  as  prin- 
cipal and  interest  six  hundred  aTid  forty-five  dollars  and  fifteen 
cents.  June  1^,  1871,  the  slieriiT  pr)ld  the  property  to  Rol)ert 
]\hirphy  for  sovon  hundred  and  thirty-five  dollars  and  eiglify 
cents,  and   issued  to  him  a  sheriff's    deed,  which    was  recorded 
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June  24,  1875.  On  the  same  day  Mr.  Murphy  gave  a  quitclaim 
deed  of  the  premises  to  the  widow  of  David  Bowen,  who  had 
again  married.  She  had  remained  in  possession  of  the  premises 
ell  of  the  time,  and  continued  to  remain  in  possession  of  them 
up  to  the  time  of  her  death,  which  occurred  in  December,  188G. 
Prior  to  June,  1875,  Mrs.  Bowen  was  appointed  administra- 
trix of  her  husband's  estate,  and  was  such  administratrix  at 
the  time  the  land  was  deeded  to  her  by  Mr.  Murphy.  The 
adopted  son  of  Mr.  and  Mrs.  Bowen  died  in  December,  1873; 
and  it  is  altogether  probable  the  Bowens  regarded  this  son  as 
their  legal  heir,  as  the  law  under  which  he  was  adopted  was  not 
declared  unconstitutional  until  after  the  death  of  Mrs.  Bowen. 
After  the  death  of  Mrs.  Bowen,  the  land  was  assigned  by  the 
probate  court  to  Eichard  White  and  Kate  Donahue,  as  the  only 
heirs  of  Mrs.  Bowen,  and  they  sold  the  premises  to  Patrick 
Brogan  and  his  wife. 

It  is  the  claim  of  the  plaintiffs  that,  at  the  time  the  ^^  mort- 
gage was  foreclosed,  the  interest  and  part  of  the  principal  had 
been  paid,  and  nothing  was  due  upon  it,  so  that  the  foreclosure 
proceeding  was  a  void  proceeding,  and  no  title  was  obtained 
through  it.  The  circuit  judge  found  there  was  paid  in  July, 
1873,  upon  this  mortgage  five  hundred  and  forty-seven  dollars 
and  twenty  cents.  We  think  this  finding  was  justified  by  com- 
petent and  material  testimony.  If  this  amount  was  paid,  it 
is  evident  there  was  nothing  due  upon  the  mortgage  when  it 
was  foreclosed,  and  the  right  to  foreclose  it  did  not  exist,  and 
no  legal  title  was  obtained  by  the  foreclosure. 

There  are  also  other  objections  to  the  defense  which  is  inter- 
posed here.  In  the  absence  of  a  will  and  of  children,  Mrs. 
Bowen's  interest  in  her  husband's  real  estate  was  a  life  in- 
terest (2  Howell's  Statutes,  section  5772a,  subdivision  2);  and 
upon  the  death  of  Bridget  Bowen,  the  mother  and  the  two 
brothers  of  David  Bowen,  deceased,  would  be  entitled  to  the 
property:  2  Howell's  Statutes,  sec.  5772a.  Mrs.  Bowen,  then, 
being  possessed  of  the  life  estate,  and  the  plaintiffs  in  this 
case  being  the  remaindermen,  what  was  the  duty  of  Mrs. 
Bowen  in  relation  to  the  real  estate  and  the  mortgage  upon  it? 
The  rule  is  well  settled  that,  as  between  tlie  owners  of  the  fee 
and  the  life  estate  of  encumbered  property,  the  owner  of  the 
life  estate  is  charged  with  the  duty  of  paying  the  interest  upon 
the  encumbrance:  Campbell  v.  Campbell.  21  !Mich.  438;  De- 
freese  v.  Lake,  100  Mich.  415,  03  Am.  St.  "Rep.  584;  Damm  v. 
Damm,  100  Midi.  GIi»,  ii;J  Am.  St.  li<p.  tl'il.     It,  tiieii,  bL-ing 
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the  duty  of  Mrs.  Bowen  to  pay  the  interest  upon  the  mortgage, 
by  neglecting  the  duty,  and  allowing  the  mortgage  to  be  fore- 
closed, she  could  not,  by  acquiring  the  property  through  the 
foreclosure  sale,  cut  off  the  title  of  the  remaindermen.  To  al- 
low her  to  do  so  would  be  to  allow  her  to  profit  by  her  neglect 
of  duty:  Dubois  v.  Campau,  24  Mich.  3T0;  Connecticut  etc.  ins. 
Co.  V.  Bulte,  45  Mich.  113;  Whitney  v.  Salter,  36  Minn.  103, 
1  Am.  St.  Eep.  656. 

It  is  claimed  by  defendants  that,  there  having  been  a  fore- 
closure of  this  mortgage,  even  though  the  foreclosure  ^'^  is  ir- 
regular, the  purchaser  is  subrogated  to  the  rights  of  the  mort- 
gagee, and,  being  in  possession,  ejectment  is  not  the  proper 
remedy;  but  the  proceeding  must  be  in  a  court  of  equity:  Citing 
Gage  V.  Sanborn,  106  Mich.  270;  Gale  v.  Eckhart,  107  Mich.  465. 
It  is  also  claimed  that  as  Bridget  Bowen  was  under  no  obliga- 
tions to  pay  the  principal  of  the  mortgage,  and  the  remainder- 
men were  bound  to  pay  it,  this  action  cannot  be  sustained  un- 
til the  amount  which  the  remaindermen  should  pay  has  been 
paid  by  them:  Citing  "Whitney  v.  Salter,  36  Minn.  103,  1  Am. 
St.  Eep.  656;  Daviess  v.  Myers,  13  B.  Mon.  511. 

The  last-named  authorities  sustain  the  doctrine  as  contended 
for  by  defendants;  but  a  very  different  rule  prevails  in  this 
state  as  to  the  right  of  the  mortgagee  in  the  mortgaged  prop- 
erty from  what  obtains  in  many  of  the  states.  The  mortgage 
is  not  a  grant  of  the  land  to  the  mortgagee,  defeasible  upon 
condition  subsequent,  and  to  become  absolute  on  failure  to  pay 
at  the  specified  time.  It  is  a  mere  security,  the  estate  in  the 
land  and  the  right  of  possession  remaining  in  the  mortgagor 
until  the  mortgage  is  foreclosed  and  the  equity  of  redemption 
has  expired:  Caruthers  v.  Humphrey,  12  IMich.  270;  Crippcn  v. 
Morrison,  13  Mich.  23;  Newton  v.  Sly,  15  Mich.  391;  Hogsett  v. 
Elli?,  17  Jlich.  351;  Xcwton  v.  :\lcKay,  30  Mich.  3S0;  Wagar 
V.  Stone,  36  ]\Iioli.  3G4.  It  cannot  be  said  in  this  case  that  de- 
fendants are  in  possession  by  any  act  of  the  mortgagor.  The 
maker  of  the  mortgage  was  dead.  The  only  persons  having 
any  interest  in  the  mortgage  besides  the  mortgagee,  so  far  as 
the  record  discloses,  at  the  time  of  tlie  attempted  foreclosure 
were  ]\Irs.  Bowen  and  the  lieirs  at  law  of  Mr.  Bowen.  Mrs. 
Bowen  could  not  consent  to  put  the  mortgagee  in  possession  at 
tlic  lime  of  the  foreclosure;  for,  as  we  liave  already  seen,  it  was 
her  duty  to  pay  the  interest  and  to  prevent  the  foreclosure. 
It  docs  not  appear  the  heirs  at  law  evi.^r  coMsentod  to  tl;e  fnre- 
cli'-ure   proceedings,   or   to   the   m  ;):■[,:  igou's   l:iki!:g   po^j'-^^on 
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thereunder.  Ejectment  may  he  maintained  against  the  mort- 
gagee in  possession  under  a  void,  invalid,  or  *^*  irregular  fore- 
closure: Humphrey  v.  Hurd,  29  Mich.  44;  Newton  v.  McKay, 
30  Mich.  380;  Sherrid  v.  Southwick,  43  Mich.  515. 

It  is  claimed  title  inures  to  defendants  by  reason  of  adverse 
possession.  We  have  already  seen  that,  by  virtue  of  the  statute, 
Mrs.  Bowen  had  a  life  estate  in  the  land.  It  is  well  settled  that 
a  life  tenant  in  possession  does  not  hold  adversely  to  the  re- 
maindermen: Lumley  v.  Haggerty,  110  Mich.  552,  64  Am.  St. 
Rep.  364;  .Gindrat  v.  Weston  Ey.,  96  Ala.  162.  Mrs.  Bowen 
died  in  1886,  This  action  was  brought  in  1897.  Title  by  ad- 
verse possession  was  not  a^jquired  by  defendants. 

Judgment  is  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred. 


MORTGAGES  —  LIFE  TENANT  —  REMAINDERMAN.— As  be- 
tween a  life  tenant  in  possession  and  the  remainderman,  the  former 
is  bound  to  pay  the  interest  and  the  latter  the  principal  of  any  en- 
cumbrance to  which  the  estate  of  both  is  subject:  Damm  v.  Damm. 
109  Mich.  G19,  G3  Am.  St.  Rep.  GOl. 

MORTGAGES.— E.TECTMENT  will  not  lie  by  a  mortgagor  against 
a  mortgagee  in  possession  so  long  as  the  mortgage  subsists:  Hubbell 
V.  Moulson,  53  N.  Y.  225,  13  Am.  Rep.  519;  extended  note  to  Cotton 
V.  Carlisle,  7  Am.  St.  Rep.  33. 

ADVERSE  POSSESSION.— The  possession  of  a  life  tenant  cannot 
be  adverse  to  a  remainderman:  Lumley  v.  Haggerty,  110  Mich.  552, 
64  Am.  St.  Rep.  364,  and  note. 


MooN  V.  Mills. 

[119  Michigan,  298.] 

EASEMENTS  -  RIGHTS  OP  WAY  —  REMOVAL  OF  OB- 
STRUCTION.—One  of  the  owners  in  common  of  a  right  of  way 
in  an  alley,  who  erects  an  obstruction  on  his  part,  beneficial  to  him- 
self alone,  but  not  incommoding  liis  abutting  owner,  cannot  be 
compelled   to  remove  such  obstruction. 

EASEMENTS.— PRESCRIPTIVE  RIGHTS  MAY  BE  AC- 
QUIRED IN  AN  ALLEY,  though  it  was  originally  laid  out  as  such. 

ADVERSE  POSSESSION.— TITLE  TO  PUBLIC  HIGPI- 
WAYS  may  be  acquired  by  adverse  possession. 

J.  Yelland,  for  the  appellants. 

W.  H.  S.  Wood,  L.  E.  Howlett,  and  W.  P.  Van  Winkle,  for 
the  defendant. 
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298  LONG,  J.  This  bill  was  filed  to  compel  the  removal  of 
a  certain  platform,  stairway,  and  water-closet  from  and  out  of 
an  alley  situate  between  the  premises  of  the  complainants  and 
the  defendant.  The  alley  is  twelve  feet  wide  and  one  hundred 
and  sixty  feet  long,  extending  from  the  street  to  another  alley 
at  right  angles  with  it.  The  complainants'  premises,  which  are 
twenty-four  feet  in  width,  abut  in  the  rear  upon  this  first  alley, 
and  extend  through  to  East  street,  upon  which  their  store  fronts. 
The  defendant's  premises,  upon  which  there  are  three  brick 
stores,  face  on  Main  street  and  extend  to  the  alley  in  the  rear. 
The  obstruction  complained  of  is  a  ^^^  platform  twenty-nine 
feet  ten  inches  in  length,  extending  partly  across  the  rear  end 
of  the  second  story  of  defendant's  buildings.  Leading  down 
from  the  platform  into  the  alley  is  a  stairway  about  thirty-five 
inches  in  width.  The  platform  is  held  in  place  by  brackets  fast- 
ened against  the  wall,  twelve  feet  from  the  ground.  The  water- 
closet  is  beneath  the  stairway  and  not  extending  so  far  into  the 
alley  as  the  stairway  itself.  The  stairway  and  platform  are 
used  for  the  purpose  of  reaching  the  second  story  of  defendant's 
buildings,  these  stories  being  used  as  offices,  living  rooms,  and 
dressmaking  parlors. 

The  defendant  purchased  his  premises  from  the  heirs  of  Al- 
mon  Whipple  in  1880  and  1881.  Tlie  alley  in  question  also 
belonged  to  that  estate.  The  deeds  to  the  defendant,  after  de- 
Ecribirg  the  property,  recite:  ''Together  with  a  perpetual  right 
of  way  twelve  feet  wide,  parallel  with  Main  street,  extending 
from  Clinton  street  south  to  the  alley  on  lot  number  33  of 
Cowdry's  addition,  running  parallel  with  Grand  River  street, 
which  right  of  way  is  to  be  used  in  common  by  the  parties  of 
the  second  part,  their  heirs  and  assigns,  and  the  owners,  their 
heirs  and  assigns,  of  the  several  lots  and  parcels  of  land  lying 
west  and  bordering  on  the  above-described  alleys,  according  to 
the  recorded  plat,"  etc. 

Soon  after  the  defendant  purchased  his  premises,  these  three 
store  buildings  were  erected,  and  three  different  stairways  built 
in  the  alley  leading  to  the  upper  rooms  of  the  stores.  Fires  oc- 
curred in  the  buildings  some  time  in  1887,  when  the  three 
ttairways  were  rebuilt.  No  objection  seems  to  have  been  made 
to  these  obstructions  by  anyone  until  the  complainants  pur- 
chased their  property,  on  the  opposite  side  of  the  alley,  in  1S97. 
"While  complainants  were  building  their  property,  defendant 
took  down  the  three  stairways,  and  erected  the  platform  and  one 
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stairway  instead.  No  objection  was  made  by  complainants  to 
tliese  changes  while  they  were  being  made. 

The  case  was  heard  in  open  court,  and  the  bill  dismissed. 
Complainants  appeal.  "VVe  think  the  testimony  shows  conclu- 
sively that  the  ^^^  complainants  are  not  injured  in  any  manner 
by  these  obstructions.  The  land  in  this  alley  was  never  ded- 
icated to  the  public  by  any  plat,  and  the  only  ones  interested 
in  the  alley  are  those  whose  property  abuts  thereon.  Under  the 
deeds  to  the  defendant,  he  has  a  perpetual  right  of  way  in  the 
alley.  Any  encroachment  must  become  a  serious  inconvenience 
to  the  parties  having  the  right  of  way  before  it  becomes  a 
nuisance.  The  claim  of  complainants  is  that,  as  matter  of  law, 
they  are  entitled  in  a  court  of  equity  to  a  removal,  though  they 
show  no  equitable  reasons  why  it  should  be  so  ordered.  This 
contention  cannot  be  sustained.  The  true  rule  is  that  one  of 
the  owners  in  common  of  a  way,  who  erects  an  obstruction  on 
his  part,  beneficial  to  himself,  and  which  does  not  tend  to  in- 
commode one  who  has  an  equal  right,  cannot  be  compelled  to 
remove  such  obstruction:  19  Am.  &  Eng.  Ency.  of  Law,  113. 

There  is  another  reason  which  prevents  the  complainants 
from  sustaining  their  claim.  The  defendant  obtained  his  deeds 
in  1880  and  1881,  and  in  the  following  year  erected  his  build- 
ings, and  from  that  time  to  the  present  has  occupied  the  alley 
by  the  stairways  erected  in  the  alley  in  the  rear  of  these  build- 
ings. There  has  been  a  continued,  uninterrupted  use  of  the 
alley  by  the  stairways,  under  a  claim  of  right,  for  more  than 
seventeen  years  prior  to  the  time  of  filing  the  present  bill.  Pre- 
scriptive rights  may  be  acquired  in  an  alley,  though  it  was  laid 
out  as  such:  Yier  v.  Detroit,  111  Mich.  646.  Title  may  be  ac- 
quired to  a  public  highway  by  adverse  possession:  Essexville  y. 
Emery,  90  Mich.  183. 

The  court  below  was  correct  in  dismissing  complainants'  bill. 
That  decree  will  be  affirmed,  with  costs. 

Tlie  other  justices  concurred. 


RIGHT  OF  WAY— OBSTRLXTION.— The  rights  of  abutters  on 
a  narrow  passageway  in  the  rear  of  city  lots  are  not  infringed  by 
projecting  a  building  partly  over  such  way  but  not  interfering  with 
The  foot  passage:  Burnham  v.  Nevlns.  144  Mass.  &8.  59  Am.  Rep. 
Gl.  and  note.  See.  too.  tlie  extended  notes  to  Welch  v.  Wilcox,  100 
Am.  Dec,  119;  Field  v.  Barling,  41  Am.  St.  Rep.  328. 

ADVERSE  rOSSESSION  of  a  highway  or  alley  for  the  statutory 
period  gives  title  to  the  occupant:  Note  to  Mf>yer  v.  Lincnln,  20  Am. 
St.  Rep.  504.  Compare  Croclier  v.  Collins,  37  S.  C.  327,  34  Am.  St. 
Rep.  752. 
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Graham  v.  Moffett.     - 

tll9  Michigan,  303.] 

VENDOR  AND  PURCHASER— VENDOR'S  LIEN— FRAUDU- 
LENT REPRESENTATIONS.— A  vendor  is  not  entitled  to  a  lien 
for  damages  resulting  from  fraudulent  representations  as  to  the 
value  of  chattels  taken  by  him  in  payment  for  the  land  conveyed. 
He  is  only  entitled  to  recover  damages  for  the  fraud,  or  to  a  rescis- 
sion of  the  contract. 

VENDOR  AND  PURCIIASEP^VENDOR'S  LIEN— FRAUDU- 
LENT REPRESENTATIONS —If  a  contract  obligates  the  vendee 
to  pay  a  given  sum  for  land,  and  the  vendor  is  subsequently  in- 
duced by  fraud  to  accept  a  chattel  for  the  whole  or  a  definitely 
fixed  portion  of  such  purchase  price,  the  vendor  may  tender  back 
the  chattel  and  enforce  a  lien  for  the  amount  represented  by  it. 

VENDOR  AND  PURCHASER-VENDOR'S  LIEN— FRAUDU- 
LENT REPRESENTATIONS.— A  vendor  is  not  entitled  to  affirm 
a  contract  whereby  he  has  agreed  to  talie  chattels  in  part  payment 
of  the  purchase  price,  and  maintain  a  lien  for  a  deficiency  arising 
from  the  failure  of  such  chattels  to  equal  their  represented  value, 
upon  tlie  theory  that  to  that  extent  the  consideration  has  not  been 
fully  paid. 

VENDOR  AND  PURCHASER  —  FRAUDULENT  REPRE- 
SENTATIONS.—A  vendor  is  responsible  for  fraudulent  representa- 
tions inducing  the  sale,  whether  they  are  made  by  himself,  or  by 
a  tliird  person  whom  he  expects  to  give  the  vendee  false  informa- 
tion and  he  allows  the  contract  to  be  consummated  with  knowledge 
that  the  vendee  is  acting  on  such  false  information. 

F.  E.  Eobson  and  0.  Kirclmer,  for  the  appellants. 
Hang  &  Yerkes  and  E.  F.  Conely,  for  the  appellee. 

30*  HOOKER,  J.  On  Xovember  25,  1895,  the  parties  to 
this  suit  made  a  contract  in  writing,  by  which  the  complainant 
agreed  to  sell  a  dwelling-liouse  and  lot  in  Detroit  to  the  Mof- 
fetts,  husband  and  wife,  and  they  promised  to  pay  therefor 
eleven  thousand  five  hundred  dollars,  in  manner  following,  viz.: 
"Five  hundred  dollars  in  cash  this  day,  20  shares  of  Ingham 
County  Savings  Bank  stock,  and  $5,500  cash,  on  or  before  ISTo- 
vember  30,  1895,  and  assume  a  mortgage  of  83,500.  the  inter- 
est upon  which  is  to  be  paid  by  said  party  of  the  first  part — 
paid  to  January  1,  189G." 

This  writing  was  the  culmination  of  negotiations  which  cov- 
ered a  period  of  a  week  or  more,  during  which  most  of  the  al- 
leged misrepresentations  are  said  to  have  been  made.  On  the 
thirtieth  day  of  the  same  month,  according  to  the  ^^s  testi- 
mony of  iloffett.  he  asked  Graluim.  who  acted  in  the  transac- 
tion on  behalf  of  his  wife,  to  take  five  shares  more  of  the  stock, 
as  he  was  a  little  short  of  monev;  an<i  it  was  finallv  airreed  that 
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the  Grahams  should  take  eleven  shares  more,  and  the  deed  was 
delivered,  and  the  consideration,  including  thirty-one  shares  of 
the  Ingham  County  Bank  stock,  was  paid,  and  the  Moffetts  en- 
tered into  possession  of  the  property.  Some  six  or  eight  months 
later  the  bank  went  into  the  hands  of  a  receiver,  and  the  evi- 
dence shows  that  an  assessment  of  sixty  or  seventy  per  cent 
upon  the  stock  will  be  required  to  meet  its  obligations. 

The  bill  in  this  cause  was  filed  in  February,  1897,  and  alleges 
that  Moffett  fraudulently  represented  this  stock  to  be  worth  par, 
thereby  inducing  Graham  to  accept  it  at  its  par  value  for  a  part 
of  the  purchase  price,  whereas  it  was  in  fact  of  no  value;  and 
the  bill  prays  the  enforcement  of  a  vendor's  lien  for  the  amount 
represented  by  such  stock  in  the  trade.  The  testimony  of 
Graham  shows  that  he  offered  to  return  the  stock  to  Moffett, 
and  demanded  the  property  back,  and  that  Moffett  refused  to 
accede  to  the  demand.  This  bill  appears  to  have  been  framed 
upon  the  theory  that  it  was  unnecessary  to  rescind  the  contract 
in  toto,  but  that,  the  fraud  being  shown  in  relation  to  the  stock, 
the  vendor  might  treat  the  amount  which  it  was  understood  to 
represent  in  the  transaction  as  unpaid,  and  that  the  vendor^s 
lien  could  be  foreclosed  to  collect  it.  Upon  the  same  theory,  we 
presume  that  it  might  be  contended  that  an  action  of  assumpsit 
would  lie,  under  the  rule  that  such  an  action  may  be  maintained 
for  the  unpaid  price  of  real  estate  duly  conveyed. 

Lord  Eldon,  in  defining  the  vendor's  lien,  used  the  following 
language:  "Where  the  vendor  conveys,  without  more,  though 
the  consideration  is  upon  the  face  of  the  instrument  expressed 
to  be  paid,  and  by  a  receipt  indorsed  upon  the  back,  if  it  is 
the  simple  case  of  a  conveyance,  the  money,  or  part  of  it,  not 
being  paid,  as  between  the  vendor  and  the  vendee,  and  persons 
claiming  as  volunteers,  upon  the  doctrine  of  this  ^^^  court, 
which,  when  it  is  settled,  has  the  effect  of  a  contract,  though 
perhaps  no  actual  contract  has  taken  place,  a  lien  shall  prevail, 
in  the  one  case  for  the  whole  consideration,  in  the  other  for  that 
part  of  the  money  which  was  not  paid":  Mackreth  v.  Symmons, 
15  A'es.  329,  337. 

There  is  nothing  in  this  definition  that  justifies  the  infer- 
ence that  a  vendor  has  a  lien  for  damages  resulting  from  a 
breach  of  a  contract,  and  we  know  of  no  case  where  it  has 
been  expressly  held  that  such  is  the  law,  unless  it  be  cases  here- 
inafter discussed.  It  merely  secures  the  payment  of  the  prom- 
ised money  or  price.  The  agreed  purchase  price  may  be.  in 
whole  or  in  part,  chattels;  as  an  agreement  to  sell  some  land 
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at  an  agreed  price,  for  certain  horses  or  bank  stock,  at  a  settled 
valuation.  In  case  of  such  a  contract,  the  vendor's  lien  would 
secure  the  performance  of  the  promise,  which  would  be  to  de- 
liver the  horses  or  the  stock,  not  to  pay  money  in  lieu  thereof; 
especially  where,  as  in  this  case,  the  evidence  shows  conclusively 
that  the  vendee  refused  to  take  the  property  upon  a  money  con- 
sideration. He  may  have  been  guilty  of  fraud  in  inducing  the 
vendor  to  agree  to  take  the  stock  as  part  of  the  consideration, 
but  that  fact  will  not  authorize  a  court  to  make  a  different  con- 
tract for  him.  It  can  only  award  him  damages  for  the  fraud, 
or  permit  a  rescission  of  the  contract:  Coit  v.  Fougera,  36 
Barb.  195;  Burns  v.  Taylor,  23  Ala.  255. 

There  is  a  class  of  eases,  however,  in  which  a  vendor's  lien 
does  exist,  viz.,  where  the  contract  obligates  the  vendee  to  pay 
a  given  sum  for  the  land,  and  the  vendor  is  afterward  induced, 
by  fraud,  to  accept  a  chattel  for  the  whole  or  a  definitely  fixed 
portion  of  such  purchase  price.  In  such  a  case  the  vendor  may 
tender  back  the  chattel,  and  enforce  a  lien  for  the  amount  rep- 
resented by  it.  This  is  upon  the  theory  that  the  pre-existing 
contract  is  binding.  Its  fraudulent  modification  being  re- 
scinded, the  contract  itself  is  left  to  stand,  with  its  attendant 
right  of  lien  in  the  vendor.  The  testimony  is  conclusive  that 
this  is  not  one  of  these  cases  as  to  the  twenty  shares;  for  not 
only  '•^^^'^  does  the  writing  show  it,  but  the  testimony  is  all  to 
the  effect  that  Moffett  would  not  agree  to  buy  the  premises  un- 
less the  twenty  shares  of  stock  should  be  accepted  in  part  pay- 
ment. 

It  is  now  proposed  to  carry  this  doctrine  a  step  further,  and 
say  that  although  the  vendee  never  agreed  to  pay  cash,  and  ex- 
pressly refused  to  do  so,  yet  inasmuch  as  he  was  guilty  of  fraud, 
thereby  inducing  the  vendor  to  reconsider  her  determination  to 
sell  for  cash  only,  and  consent  to  an  exchange  for  stock,  that 
equity  will,  in  addition  to  the  legal  remedy  through  an  action 
for  damages  for  the  fraud,  and  the  equitable  one  of  rescission, 
recognize  the  vendor's  right  to  affirm  the  contract,  and  main- 
tain a  lien  for  the  deficiency  arising  from  the  failure  of  the 
stock  to  equal  its  represented  value,  upon  the  theory  that  to 
that  extent  the  consideration  was  not  fully  paid.  This  is  a 
persuasive  view  to  take  of  the  case.  It  is  an  expeditious  way 
to  relieve  the  complainant,  and  it  removes  whatever  danger 
there  might  be  of  a  failure  to  collect  a  judgment  for  damages 
for  the  fraud,  should  one  be  recovered  at  law.  But,  on  the 
other    hand,    it    introduces    inconsistencies    and     far-reaching 
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changes  in  the  law.  It  enlarges  the  vendor's  lien  to  include 
damages  for  a  breach  of  contract  as  well  as  the  unpaid  price 
agreed  upon.  It  introduces  an  element  of  uncertainty,  by 
making  it  cover  unliquidated  claims,  which  have  hitherto  gen- 
erally been  excluded.  It  revolutionizes  the  doctrine  of  rescis- 
sion, which  requires  a  party  to  rescind  a  fraudulent  contract  in 
toto  or  afiBrm  it  as  made.  It  allows  the  vendor  to  keep  the 
chattel,  and  recover  the  damages  in  equity' — a  thing  hitherto 
almost  unknown. 

There  is  a  temptation  to  do  full  and  complete  justice  be- 
tween parties,  if  possible,  especially  where  fraud  is  apparent, 
that  tends  to  the  extension  of  rules  of  law,  which  should  only 
be  made  after  careful  consideration,  for  every  innovation  against 
the  logic  of  the  law  is  productive  of  confusion.  In  this  case 
it  would  be  gratifying  if  we  could  settle  this  matter  here,  in- 
stead of  requiring  the  complainant  ^^^  to  pursue  her  legal 
remedy;  but  an  illogical  extension  of  the  law  of  vendor's  lien 
to  cases  involving  unliquidated  damages  for  fraud  would  be  a 
heavy  price  to  pay  therefor.  Certainty  in  the  law  is  a  growing 
necessity,  and  the  broader  the  rules  can  be,  consistent  with 
general  justice,  the  better.  There  is  always  danger  in  disre- 
garding the  logic  or  reason  of  a  rule  of  law,  sometimes  not  so 
discernible  at  the  time  as  on  later  occasions,  when  the  conse- 
quences confront  the  courts  in  other  cases.  It  may  be  a  sim- 
ple thing  in  this  case,  and  justified  by  the  proof,  to  say  that  this 
stock  is  worth  nothing,  and  therefore  that  the  measure  of  re- 
covery— may  we  not  as  properly  say  damages? — is  plain;  but,  it 
would  not  be  so  easily  and  accurately  determined  if  the  chattel 
were  a  spavined  horse. 

We  are  cited  to  a  few  cases  which  are  alleged  to  support  the 
practice  contended  for  by  the  complainant.  Our  own  case  of 
Merrill  v.  Allen,  38  Mich.  487,  fails  to  reach  the  point  in  con- 
troversy, as  in  that  case  the  agreement  was  to  deed  premises  in 
part  payment  for  other  land.  It  was  held  that  a  lien  existed 
when  such  premises  were  not  deeded  as  promised,  which  is  a 
different  thing  from  asserting  a  lien  after  conveyance,  becau.^o 
of  a  fraudulent  representation  of  value.  Tobey  v,  McAlIiftcr, 
9  Wis.  463,  is  more  nearly  in  point,  but  that  case  was  hearil 
upon  demurrer,  and  we  do  not  know  what  the  contract  was. 
In  disposing  of  the  case,  the  court  says,  speaking  of  certain 
notes  of  third  parties:  "For,  if  we  were  of  the  opinion  that  the 
respondent,  by  taking  such  securities,  and  trusting:  to  the  re- 
sponsibility of  third  persons,  thereby  lost  the  implied  lien  upon 
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the  property  which  tlie  law  would  otherwise  have  given  him, 
yet  that  certainty  cannot  be  the  case  if  there  was  fraud  in  the 
transaction." 

This  indicates  that  the  vendor  had  a  lien  under  the  contract 
for  the  purchase  money,  of  which  he  was  deprived  by  fraud. 
It  differs  from  our  case,  for  here  the  purchase  price  was  not 
money,  but  an  agreed  chattel,  which  was  delivered.  The  ques- 
tion now  under  discussion  does  not  •'^'*^  seem  to  have  been 
raised,  and  the  only  proposition  tliat  a]ipears  to  have  been  de- 
cided is  that  where  one  substitutes  another's  obligation  for  his 
own,  through  fraud,  it  does  not  release  him  from  his  obligation 
— a  rule  that  is  undoubtedly  the  law.  Two  other  Wisconsin 
cases  are  cited,  but  they  do  not  throw  light  upon  the  question. 

A  ease  will  be  found,  however,  which  seems  on  all  fours 
with  the  one  before  us,  and  a  lien  w^as  sustained,  reversing  the 
vice-chancellor,  who  dismissed  the  bill  upon  the  ground  that 
the  vendor's  claim  was  one  sounding  in  damages,  and  that 
there  could  not  be  a  partial  rescission  of  a  contract:  See  Brad- 
ley v.  Bo=ley,  1  Barb.  Ch.  125,  "With  this  exception,  our  atten- 
tion has  been  called  to  no  case  like  the  present  one. 

Our  examination  of  tlie  testimony  satisfies  us  that  at  the 
time  this  contract  was  made  Dr.  Moffett  knew  that  the  bank 
was  insolvent.  ITe  admits  that  he  had  anticipated  a  run  upon 
it,  and  that  the  bank  had  closed  its  doors  on  a  former  occasion, 
while  he  was  a  large  stockholder,  a  director,  and  a  member  of 
its  discount  or  loan  committee.  He  then  incurred  the  criticism 
of  the  other  stockholders  for  withdrawing  a  large  deposit  to 
avoid  loss  tlirough  a  run  wliich  he  anticipated,  and  which  ac- 
tually followed  a  few  days  afterward,  causing  the  suspension  of 
the  bank.  The  bank  was  reorganized,  but,  although  he  con- 
tinued to  hold  his  stock,  he  preferred  to  keep  his  account  else- 
where, and  never  afterward  intrusted  his  funds  to  its  keeping. 
He  represented  to  Mrs.  Graham  and  her  husband  that  the  stock 
was  valuable,  and  was  worth  par;  and  we  think  the  testimony 
Justifies  the  statement  that  he  did  not  content  himself  with 
stating  an  hoiicst  opinion  as  to  the  value  of  the  stock,  but  used 
persuasion  to  induce  the  belief  that  it  was  valuable  and  worth 
par.  The  evidence  convinces  us  that  Dr.  Moffett  knew  that 
this  stock  was  not  wortli  par,  if  lie  did  not  fully  believe  that  it 
was  worse  than  valueless,  Jpecause  likely  to  be  assessed  to  pay 
debts. 

T'pon  the  part  of  the  d*Teii?e  it  is  said  that  relief  should  be 
denied  because   the  doctor's  representations  were  not  ^^^  the 
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inducement  upon  which  the  complainant  took  this  stock,  but 
that  she  and  her  husband  took  other  measures  to  ascertain  the 
value  of  this  stock,  and  relied  upon  the  statement  of  the  presi- 
dent of  the  bank  that  it  was  worth  par,  and  that  he  would  give 
par  for  it.  There  is  testimony  that,  during  the  negotiations. 
Dr.  Moffett  represented  that  other  stock  of  the  bank  had  been 
Bold  or  traded  at  par  and  above;  and  proposed  that  Mr.  Graham 
consult  the  president  of  the  bank,  Mr.  Ulrich,  who  lived  at  Mt. 
Clemens,  offering  to  go  with  him  for  the  purpose,  but  ultimately 
offering  to  pay  the  expense  of  telephoning  to  him.  Thereupon 
Graham  telephoned  to  him,  and  was  informed  that  the  stock 
was  worth  par,  and  he  would  pay  par  for  it.  This  he  afterward 
refused  to  do.  Graham  and  his  wife  testify  that  they  relied 
largely  upon  what  Dr.  Moffett  said,  but  it  is  claimed  that  the 
testimony  shows  the  contrary;  and  it  must  be  admitted  that 
there  are,  in  their  testimony,  statements  which  indicate  that, 
after  receiving  this  information,  they  yielded  to  Dr.  Moffett's 
solicitation,  and  took  the  stock.  Moffett  testified  that  he  had 
no  understanding  with  Ulrich,  and  that  he  was  not  even  ac- 
quainted with  him,  and  there  is  no  testimony  showing  the  con- 
trary; yet  it  is  manifest  that,  had  Ulrich  or  Moffett  stated  what 
we  believe  that  they  must  have  known  about  the  condition  of 
the  bank,  the  stock  would  not  have  been  accepted  by  the  com- 
plainant, and  we  cannot  avoid  a  suspicion  that  Moffett  relied 
on  an  anticipated  reluctance  upon  the  part  of  the  president  to 
state  the  true  condition  of  the  bank,  or  value  of  the  stock, 
which,  under  the  circumstances,  would  probably  have  been  haz- 
ardous to  the  bank.  We  cannot  persuade  ourselves  to  believe 
that  Moffett  did  not  know  that  the  stock  was  worth  much  less 
than  par,  and,  that  being  so,  it  was  a  fraud  to  induce  Graham 
to  seek  information  which  he  hoped  would  be  false.  "We  are 
of  the  opinion  that,  when  one  wishes  to  take  advantage  of  his 
fellow,  he  cannot  shelter  himself  behind  the  doctrine  of  caveat 
emptor  if  he  either  makes  misrepresentations  himself  or  design- 
edly sends  him  to  one  whom  he  expects  to  give  him  false  infor- 
mation, ^*^  and  allows  the  contract  to  be  consummated  with 
knowledge  that  the  other  party  is  acting  on  such  false  informa- 
tion. Either  is  fraudulent,  and  it  matters  not  which  is  the  in- 
ducement that  operates  on  the  mind  of  the  victim.  But.  the 
acceptance  of  the  eleven  shares  grew  out  of  a  later  conversation, 
in  which,  according  to  Mrs.  Graham's  testimony,  renewed  assur- 
ances of  value  were  asked  of  and  given  by  ^Moffett,  and  we  should 
hardly  go  so  far  as  to  protect  the  defendants  in  an  unconscion- 
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able  transaction  tbrougb  a  presumption  that  Mrs.  Graham  did 
not  rely  upon  ]Mof]'ett"s  statements,  but  did  upon  Ulrich's. 

It  is  said  that  it  was  the  duty  of  the  complainant  to  act 
promptly  on  discovering  the  fraud,  by  rescinding  the  contract; 
that  she  delayed  for  six  months  after  learning  the  fact,  in  Jan- 
uary, 1896;  and  that  she  never  made  a  tender  of  the  remainder 
of  the  consideration.  Mr.  Graham  testified  that  he  made  de- 
mand for  a  reconveyance  in  January,  and  offered  to  pay  back 
what  he  had  received,  and  that  Dr.  JNToffett  said  that  he  would 
not  do  it.  Dr.  MofTett  denies  this,  but  we  infer  that  the  cir- 
cuit judge  believed  Mr.  Graliam's  statement;  and  a  refusal  to 
accept  a  tender  makes  proof  of  a  formal  tender  unnecessary, 
even  in  an  action  at  law. 

"We  have  seen  that  there  may  be  cases  where  the  chattel  is 
taken  as  a  substitute  for  an  existing  obligation  to  pay  money, 
and,  again,  that  it  may  constitute  the  whole  or  a  partial  con- 
sideration for  the  original  contract.  This  case  illustrates  both 
classes  of  cases.  The  agreement  was  to  make  payment  by 
twenty  shares  of  stock,  agreed  to  be  worth  two  thousand  dol- 
lars, and  the  assumption  of  a  mortgage,  and  the  remainder  in 
cash.  Afterward  the  vendor  was  induced  to  allow  the  vendee 
to  substitute  eleven  additional  shares  of  stock  for  eleven  hun- 
dred dollars  of  the  sum  wdiich  he  was  under  contract  obliga- 
tions to  pay  in  cash.  As  to  the  twenty  shares,  there  was  no 
lien,  because  they  were  delivered  as  promised;  but  as  to  the 
eleven  shares  the  lien  would  exi^t,  if  their  substitution  was 
permitted  by  reason  of  the  fraud  of  the  vendee. 

We  regret  tbat  we  cannot  afford  the  complainant  full  ^^^ 
relief,  but  settled  rules  of  law  forbid.  The  decree  of  the  cir- 
cuit court  will  be  affirmed  to  the  amount  of  eleven  hundred 
dollars,  with  interest  from  the  date  of  the  deed.  As  to  the 
execsp,  it  will  be  reversed,  and  the  complainant  left  to  her 
remedy  at  law.  The  defendants  are  entitled  to  costs  of  this 
court. 

The  other  justices  concurred. 


VENDOR  AND  rrilCITASER.— NO  VENDOR'S  LIEN  exists  for 
the  amount  of  damairo  snst;um><l  in  the  event  of  the  failure  of  tiio 
vendee  to  perforin  tlie  nets  acri'eed  by  him  to  be  done:  Parrish  v. 
Hastings.  102  Ala.  414.  4S  Am.  St.  Rep.  50. 

FRAED— THIRD  PERSON.— If  false  and  fraudulent  misrepre- 
sentations are  nia(h»  to  one  person  witli  the  expectation  that  they 
phonhl  b(i  oonininnieated  to  and  aeted  n]>on  by  a  third,  and  tiiey 
ari'  so  eoininnniented  ;Hid  acted  upon  to  his  preiud!iN\  the  pni-iy 
lirst  making  sncli  represi'ma!ii)iis  i-:  lianle  tlierefoi';  (inihlincl^  v. 
Cl(>veland.  :'.7  Minn.  4<;<;.  Ti  Am.  St.  Ri'p.  Si;t.  See,  also,  the  note  to 
Nash  v.  Miiuiosota  etc.  Co.,  47  Am.  Sr.  Reii.  .'')'V>. 
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ToLMAN  V.  Waite, 

[119  Michigan,  341.] 

TROVER— EFFECT  OF  JUDGMENT.— Mere  rendition  of  a 
Judgment  for  the  plaintiff  in  trover  does  not  operate  to  transfer 
to  the  defendant  the  title  to  tbe  goods  converted. 

F.  H.  Abbott,  for  the  appellant. 

A.  L.  Flewelling,  for  the  appellee. 

^1  IIOOKEE,  J.  The  facts  in  this  case  were  stipulated, 
and  a  judgment  was  rendered  for  the  plaintiff  by  the  court, 
from  which  the  defendant  has  appealed.  Ball,  as  sheriff,  seized, 
by  virtue  of  a  writ  of  attachment  against  Bannerman,  at  tJie 
Buit  of  Fisher,  personal  property  which  in  fact  belonged  to  the 
plaintiff,  who  brought  an  action  of  trover  therefor.  Ball  died 
during  the  pendency  of  the  action.  His  death  was  suggested, 
and  his  administrator  defended  the  action,  which  resulted  in  a 
judgment  against  the  administrator  for  two  hundred  and 
seventy-five  dollars,  including  damages  and  costs.  Nothing  was 
ever  paid  upon  this  judgment.  On  February  8,  1896,  judgment 
was  rendered  for  the  plaintiff,  Fisher,  against  Bannerman,  the 
defendant  in  the  attachment  suit,  and  on  February  16,  1807,  an 
342  execution  was  issued.  This  was  levied  on  the  property  at- 
tached, which  had  in  the  meantime  been  held  under  the  at- 
tachment, and  it  was  subsequently  sold,  to  apply  on  the  execu- 
tion, by  a  deputy  of  the  defendant,  who  had  succeeded  to  the 
office  of  sheriff.  The  value  of  the  property  was  two  hundred 
dollars.  The  plaintiff  then  brought  this  action  of  trover  for  a 
conversion  through  the  execution  sale.  The  only  question  in 
the  case  is  whether  the  title  to  the  property  passed  from  the 
plaintiff  by  yirtue  of  the  judgment  against  Ball's  estate.  Coun- 
sel for  the  defendant  claims  that  a  recovery  in  trover  for  the 
full  value  of  the  property  operates  to  transfer  the  title,  whotlier 
the  judgment  is  satisfied  or  not.  Counsel  for  the  plaintiff  in- 
eists  that  satisfaction  of  the  judgment  is  a  prerequisite. 

We  are  of  the  opinion  that  the  weight  of  authority  in  this 
country  supports  the  plaintiff's  contention,  and  that  this  court 
has  not  gone  so  far  as  to  hold  that  the  mere  rendition  of  a 
judgment  for  the  plaintiff  in  trover  operates  to  transfer  the 
title  to  the  defendant:  See  note  to  Brady  v.  Whitney,  21  Mich. 
154.  In  that  case  the  court  said  that  "the  general  rule  is  that 
a  defendant  in  trover,  against  whom  damages  are  given  for 
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the  full  value  of  the  property  converted,  gets  title  to  the  prop- 
erty, either  by  tlie  judguient  itself  or  by  its  payment."  This  is 
not  an  unambiguous  statement,  and,  we  think,  cannot  be  said 
to  hold  that  a  mere  judgment  is  sufficient.  In  Kenyon  v. 
Woodruff,  33  Mich.  310,  an  execution  had  issued  upon  the 
judgment,  and  been  levied  upon  property  sufficient  to  satisfy 
the  judgment.  Under  the  circumstances  of  that  case  it  was 
lield  that  title  passed,  under  the  election  of  the  plaintiff  to 
look  to  the  judgment  debtor  alone:  Citing  Boardman  v.  Acer, 
13  Mich.  77,  87  Am.  Dec.  736.  This  may  properly  be  supposed 
to  qualify  the  statement  on  page  315,  viz.:  ''The  recovery  of 
Schulenberg  against  Woodruff  for  the  conversion  of  the  tables 
put  an  end  to  Schulenberg's  right  to  reclaim  them  (Brady  v. 
Whitney,  2i  Mich.  15-1),  and  left  them  as  the  property  of  plain- 
tiffs in  error,  at  ^*^  whose  instance  and  for  whose  sole  benefit 
the  conversion  was  brought  about." 

Furthermore,  had  the  court  considered  Brady  v.  Whitney,  24 
Mich.  154,  to  have  held  that  the  judgment  was  alone  sufficient, 
it  would  have  been  unnecessary  to  consider  the  point  on  which' 
the  later  case  really  turned. 

In  the  present  case  no  execution  was  iseued.  Counsel  asserts 
that  execution  could  not  issue,  and  that  certification  to  the 
probate  court  was  equivalent  thereto;  but,  as  we  do  not  find  that 
the  judgment  was  certified,  there  is  no  occasion  to  discuss  the 
question. 

The  judgment  is  affirmed. 

The  other  justices  concurred. 


TROVER.— A  .TUDGMENT  in  trover  does  not  transfer  the  title  to 
tlif.  propertv:  Oilman  v.  Gilby,  8  N.  Dak.  027,  73  Am.  St.  Rep.  701; 
Millpr  y.  Hyde.  IGl  Mass.  472,  42  Am.  St.  Rep.  424,  and  see  ex- 
tended note  thereto. 

AM.  St.  Rep.,  Vol.  LXXV.— 28 
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Beith  V.  Porter. 

[119  Michigan,  365] 

EXECUTORS  AND  ADMINISTRATORS-RIGHT  TO  RE- 
COVER PROPERTY  FRAUDULENTLY  CONVEYED.— Equitable 
assets,  including  laud  fraudulently  conveyed,  or  held  in  trust  for 
creditors,  may  be  recovered  by  au  administrator  of  the  fraudulent 
grantor,  and  are  assets  in  his  hands  for  even  an  impartial  dis- 
tribution to  the  creditors, 

CREDITORS'  BILLS— LIEN  OF.— The  more  filing  of  a  cred- 
itor's bill  does  not  of  itself  give  the  complainant  a  lien  upon  the 
property  as  against  the  other  creditors. 

CREDITORS'  BILLS— ABATEMENT  BY  DEATH.— The 
death  of  the  debtor  extinguishes  the  right  of  the  creditor  to  prose- 
cute a  pending  creditor's  bill,  when  no  lien  exists. 

W.  E.  Brown  and  O'B.  J,  Atkinson,  for  the  appellant. 

Stickney  &  Eecd,  for  the  appellee. 

^^  HOOKEE,  J.  The  complainant,  a  judgment  creditor  of 
Jonathan  Porter,  filed  the  bill  in  this  case  to  reach  a  parcel  of 
land  alleged  to  have  been  bought  and  paid  for  by  Porter,  but 
deeded  to  his  wife,  Jessie  Porter,  in  fraud  of  the  creditors  of 
Jonathan  Porter.  Execution  issued  upon  the  judgment,  and 
was  returned  unsatisfied,  before  the  bill  was  filed.  Jonathan 
Porter  died  soon  after  this  suit  was  begun,  and  that  fact  is 
pleaded  in  abatement  of  the  suit;  and,  upon  the  hearing  upon 
bill  and  plea,  the  bill  was  dismissed,  upon  the  authority  of  Ger- 
man-American Seminary  v.  Saenger,  66  Mich,  249.  The  com- 
plainant has  appealed. 

In  the  case  cited,  a  bill  v.'as  filed  which,  as  to  some  of  the 
property  sought  to  be  reached,  was  a  judgment  creditors  bill 
on  return  of  execution  nulla  bona,  and,  as  to  other  property, 
it  was  in  aid  of  execution  levied  upon  land.  ^^'"^  So  far  as  it 
was  a  bill  in  aid  of  execution,  the  court  denied  relief,  upon  the 
merits.  The  bill  was  dismissed  upon  the  other  branch  of  the 
case,  upon  the  ground  that:  "When  a  man  dies,  all  of  his  prop- 
erty not  held  by  some  definite  lien  is  required  by  law  to  be  ap- 
plied ratably  in  payment  of  all  his  debts The  statute 

does  not,  and  the  rules  do  not,  declare  any  lien  to  be  created  by 
merely  filing  a  creditor's  bill.  Until  the  debtor  is  enjoined  from 
dealing  with  his  property,  there  is  nothing  in  the  law  to  pre- 
vent any  honest  dis])osal  of  it;  and,  until  a  receiver  is  appointed, 
there  is  nothing  which  will  act  on  the  property  itself.  Except 
for  the  statute,  a  judgment  creditor's  bill  is  like  any  other 
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Euit — a  mere  personal  litigation.  Until  the  assets  are  arrested 
and  held  in  some  way,  the  death  of  the  defendant  leaves  tlem 
subject  to  administration.  This  doctrine  was  recognized  from 
the  beginning.  In  Jones  v.  Smith,  Walk.  Ch.  115,  it  was  held 
that  the  death  of  the  judgment  debtor  put  an  end  to  a  creditor's 
bill,  where  no  lien  had  attaclied.  That  must  necessarily  be  so, 
because  all  unsecured  creditors  must  stand  on  the  same  footing 
with  each  other.  The  authority  of  that  case  has  never  been 
doubted,  and  we  think  it  is  right." 

In  Frost  v.  Atwood,  73  Mich.  73,  16  Am.  St.  Eep.  560,  it  was 
said  that  ''no  rule  is  better  settled  than  that  liens  can  only  be 
created  by  agreement,  or  by  some  fixed  rule  of  law":  See  author- 
ities there  cited. 

Counsel  for  the  complainant  contend:  1.  That  the  present  case 
is  distinguishable  from  the  cases  cited;  and  2.  That,  if  thought 
otherwise,  these  cases  should  be  overruled,  because  not  in  line 
with  the  general  current  of  authority.  They  insist  that  the  bill 
now  before  us  is  a  bill  in  aid  of  execution,  while  counsel  for  the 
defendant  insist  that  it  is  not.  We  think  this  question  is  of 
little  importance,  because,  call  it  what  we  may,  it  is  obvious 
that  the  proceeding  was  ineffective  to  create  a  lien  or  create  a 
preference,  within  the  rule  laid  down  in  the  cases  mentioned, 
no  levy  having  been  made,  and  the  proceedings  in  the  case  hav- 
ing in  no  way  placed  the  property  in  the  custody  of  the  court.  If 
we  are  to  construe  those  cases  as  ''^'**  authority  for  the  broad 
doctrine  that  all  proceedings  upon  a  creditor's  bill  abate  upon 
the  death  of  the  dcljtor,  except  when  execution  has  been  levied, 
or  the  property  taken  in  charge  by  the  court,  they  are  conclusive 
in  this  case,  and  only  by  overruling  those  cases  can  the  bill  be 
sustained. 

The  statute  (2  Howell's  Statutes,  section  5SS4)  authorizes  and 
maki-s  it  tlie  duty  of  administrators,  when  there  is  a  deficiency 
of  n^.-ots  in  tlie  estate,  to  take  steps  to  secure  so  much  as  shall  be 
necessary  to  pay  the  debts  of  the  estate,  from  any  property  which 
tlie  deceased  shall  have  conveyed  in  fraud  of  creditors.  This 
statute  ha'!  been  before  us  in  several  cases,  and  it  has  been  held 
that  an  administrator  has  no  authority  to  act  in  such  a  case 
iniiil  a  deficiency  sliall  be  shown,  through  the  allowance  of 
claims,  which  thereby  become  a  charge  ujion  the  estate:  O'Con- 
nor V.  Boylan,  49  ^I'ich.  213;  Kello-rr  v.  P.c^^son,  68  ^lich.  310. 
And  in  a  later  ease  it  i?  implied  that  the  statute  should  bo 
strictly  construed,  and  that  it  does  not  ai>ply  to  a  case  like  the 
present,  where  the  decedent  never  had  title,  but  caused  land  for 
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which  he  paid  the  purchase  price  to  he  conveyed  to  a  third  per- 
son in  fraud  of  creditors.  Tlie  question  was  expressly  reserved, 
however,  and  perhaps  we  should  not  treat  it  as  a  dictum  even: 
White  v.  Newhall,  68  Mich.  646.  The  court  said:  "In  this  case 
there  was  no  conveyance  hy  the  deceased,  hut  the  deed  of  the 
land  sought  to  be  subjected  to  the  payment  of  his  debts  by  thia 
process  was  executed  by  a  stranger  to  the  defendant,  and  that, 
too,  at  a  time  when  the  deceased  had  no  creditors  who  could 
complain  of  such  a  deed,  even  if  the  purchase  money  was  fur- 
nished by  the  deceased,  and  not  by  the  defendant.  It  certainly 
does  not  come  within  the  strict  letter  of  the  statute.  But  it  is 
not  necessary  in  this  case  to  pass  upon  this  question."  The 
case  was  disposed  of  upon  the  merits. 

This  statute  was  not  in  force  when  the  case  of  Jones  v. 
Smith,  Walk.  Ch.  115,  was  decided,  and  it  was  not  alluded  to  in 
the  later  case  of  German- American  Seminary  v.  Saenger,  66 
Mich.  249;  and  we  are  not  cited  to  any  statute  which  author- 
ized an  executor  or  administrator  to  pursue  property  held  ^^® 
by  strangers  in  fraud  of  the  creditors  of  his  intestate.  We  may, 
therefore,  infer  that  the  decisions  in  these  cases  were  not  based 
upon  a  statute,  but  upon  the  general  rule  that  an  administrator 
may  pursue  equitable  assets,  as  well  as  legal,  and  that  he  may 
resort  to  a  court  of  equity  for  the  purpose.  Such  is  manifestly 
the  rule  where  there  are  outstanding  equities  that  the  deceased 
himself  might  have  enforced.  In  those  cases  they  may  be  en- 
forced by  the  administrator  for  the  benefit  of  distributees  or 
creditors;  and  while  there  are  no  equities  in  the  intestate  or  his 
personal  representatives  against  one  holding  land  in  fraud  of 
creditors,  there  are  such  in  favor  of  creditors,  and  it  is  not  cer- 
tain that  they  could  not  be  enforced  by  the  administrator,  in 
the  absence  of  a  statute  authorizing  it.  If  they  could  be,  the 
statute  referred  to  is  declaratory  of  the  common  law,  though, 
possibly,  it  may  be  said  that  it  was  intended  to  impose  a  duty 
upon  the  administrator,  or  to  emphasize  one  already  existing. 
The  authorities  indicate  that  proceedings  to  recover  property 
held  in  fraud  of  creditors  might  be  prosecuted  by  the  adminis- 
trator at  the  common  law. 

The  right  of  an  executor  to  administer  equitable  assets  is 
shown  in  3  Williams  on  Executors,  1545;  and  while  a  distinction 
may  be  drawn  between  equities  which  inure  to  the  benefit  of  the 
estate,  and  the  equities  of  creditors  in  lands  held  in  fraud  of 
creditors,  the  authority  last  cited  indicates  that  property  as- 
sigoed  in  fraud  of  creditors  is  an  asset  in  the  hands  of  the  exec- 
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utor:  3  Williams  on  Executors,  1545.  Schouler  on  Executors, 
section  220,  states  the  rule  thus:  "Any  gift,  assignment,  convey- 
ance, or  transfer  of  property  within  the  statute  of  13  Elizabeth, 
chapter  5,  and  analogous  legislation,  is  void  against  creditors, 
and  consequently  it  becomes  the  duty  of  a  personal  representa- 
tive to  procure  the  property  by  instituting,  on  their  behalf,  ap- 
propriate proceedings,  considering  the  means  of  litigation  at 
his  disposal  and  the  proof  obtainable Generally  speak- 
ing, property  which  has  been  assigned  or  conveyed  by  the  de- 
ceased, after  the  manner  ^''^  of  a  gift,  confers  a  title  upon  the 
donee  or  grantee,  subject  to  the  demands  of  prior  existing  cred- 
itors of  the  estate.  The  executor  or  administrator,  represent- 
ing these  and  other  interests,  against  the  express  or  implied 
wishes  of  the  deceased  himself,  if  need  be,  may  procure  all  as- 
sets suitable  for  discharging  demands  of  this  character 

The  personal  representative's  right  and  duty  to  have  a  fraudu- 
lent transfer  set  aside  may  extend  to  proceedings  by  bill  in 
equity  to  reach  real  estate  thus  fraudulently  conveyed,  so  far, 
at  least,  as  the  interests  of  creditors  may  require  real  prop- 
erty to  be  reached  for  the  satisfaction  of  debts,"  etc.  A  refer- 
ence to  this  subject  will  also  be  found  in  7  xVmerican  and  Eng- 
lish Encyclopedia  of  Law,  281, 

The  same  authors  indicate  plainly  that  equitable  assets  in 
the  hands  of  an  administrator  should  be  fairly  and  evenly  dis- 
tributed among  creditors;  and  in  3  Williams  on  Executors,  at 
page  1546,  it  is  intimated  that,  upon  a  bill  filed  by  a  creditor 
of  a  deceased  person,  justice  should  be  done  to  all  creditors, 
without  any  distinction  or  priority:  Schouler  on  Executors,  sees. 
220,  221. 

Whether  an  administrator  may  proceed  in  equity  to  set  asi'lo 
fraudulent  conveyances,  or  to  enforce  resulting  trusts,  has  been 
a  disputed  question.  An  extended  discussion  of  the  subjec? 
will  1)0  found  in  the  notes  to  Sexton  v.  Wlieaton,  1  Am.  Load. 
Cas.  43,  40,  et  soq.;  Welsh  v.  Welsh,  105  ^lass.  229;  Blake  v 
BInko,  53  Miss.  lUS,  and  cases  cited.  ]\Iany  of  the  cases  doal-' 
ing  with  questions  of  this  kind  arise  upon  statutes,  and  there- 
foi-e  do  not  afford  much  light  on  the  common-law  rule. 

Tlie  question  seems  to  be  settled  for  ]\lic]iiu''an  in  the  two  cases 
oil  Oil.  They,  inferentially  at  least,  hold  that  equitable  assots 
including  land  fraudulently  convoyed,  or  held  in  trust  for  crod- 
iiors.  may  be  recovered  by  the  administrator,  and  are  assets  in 
l',is  hands,  and  that  the  equitable  rule  of  even  and  inijiartial  dis- 
tribution should  be  followed.     The  statute   does  not   militji<» 


406  Beith  v.  Porter.  [Mich,' 

against  this  rule,  unless  we  are  to  say  it  should  be  strictly  con- 
Btrued,  and  therefore  limits  it.  This  statute  is  not  in  deroga- 
tion  of  ^"^^  the  common  law;  it  rather  emphasizes  its  princi- 
ples; and  therefore  there  is  no  occasion  to  apply  the  rule  that 
"statutes  in  derogation  of  the  common  law  should  be  strictly 
construed,"  but  there  is  every  reason  to  construe  it  liberally. 
We  are  therefore  of  the  opinion  that  the  administrator  may  file 
a  bill  to  reach  property  under  circumstances  such  as  exist  in 
this  case.  This  being  so,  it  only  remains  to  determine  whether 
the  Michigan  cases  should  be  overruled. 

The  case  of  German- American  Seminary  v.  Saenger,  66 
Mich.  249,  is  probably  at  variance  with  the  weight  of  authority, 
for  it  is  commonly  held  that  the  filing  of  a  bill  creates  a  lien  as 
against  other  creditors,  upon  the  property  described  in  the  bill, 
as  will  be  seen  by  a  perusal  of  the  many  cases  cited  in  the  brief 
of  counsel  for  the  complainant.  We  quote  from  a  few  of  them. 
In  Stix  V.  Chaytor,  55  Ark.  123,  it  was  said:  "The  filing  of  this 
complaint,  and  service  of  the  summons  issued  upon  it,  created 
a  lien  in  favor  of  the  plaintiffs  on  so  much  of  the  merchandise 
....  as  was  then  in  existence."  In  Davidson  v.  Burke,  143 
111.  148,  36  Am.  St.  Rep.  367,  it  is  said:  "The  filing  of  a  cred- 
itor's bill,  and  the  service  of  process,  create  a  lien  in  equity 
upon  the  effects  of  the  judgment  debtor":  See,  also.  First  Xat. 
Bank  v.  Gage,  93  111.  172;  King  v.  Goodwin,  130  111.  108,  17 
Am.  St.  Rep.  277,  and  cases  cited.  In  Newdigate  v.  Jacobs,  9 
Dana,  17,  it  was  held  that  "the  filing  of  the  bill,  or  at  least  the 
service  of  the  process  upon  it,  gives  the  complainant  a  lien  on 
the  property,  by  placing  it  under  control  of  the  court."  The 
same  rule  obtains  in  New  York:  M'Dermutt  v.  Strong,  4  Johns. 
Ch.  687.  In  Beck  v.  Burdett,  1  Paige,  309,  19  Am.  Dec.  436, 
it  is  said:  "In  all  these  cases,  where  the  property  is  not  liable 
to  an  execution  at  law,  the  plaintilf  obtains  no  lien  upon  the 
property  or  fund  by  the  issuing  or  return  of  the  execution.  But 
it  is  the  filing  of  the  bill  in  equity,  after  the  return  of  the  exe- 
cution at  law,  which  gives  to  the  plaintiff  a  specific  lien":  ^'^ 
See,  also,  Brown  v.  Nichols,  42  N.  Y.  26. 

In  Bridgman  v,  ]\IcKissick,  15  Iowa,  260,  it  was  held  that 
"a  junior  judgment  creditor,  by  first  instituting  equitable  pro- 
ceedings to  subject  the  property  to  the  payment  of  his  debt,  ac- 
quires a  priority  of  lien  over  a  senior  judgment  creditor  who  is 
less  diligent":  See,  also,  Cincinnati  v.  ITafer,  49  Ohio  St.  60, 
In  Freedman's  etc.  Trnst  Co.  v.  Earle,  110  IT.  S.  710,  the  su- 
preme court  of  the  United  States  enunciates  the  same  doctrine. 
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This  doctrine  is  clearly  at  variance  with  the  Michigan  cases 
cited,  as  the  underlying  principle  upon  which  those  cases  rest 
is  that  no  lien  arises  upon  the  filing  of  the  bill  until  the  court 
takes  possession  or  control  of  the  property  by  virtue  of  its  ap- 
pointment of  a  receiver  or  the  issuance  of  an  injunction,  and 
until  one  of  these  things  happens,  or  a  lien  is  created  through  a 
levy  or  in  some  otlier  way,  the  owner  is  at  liberty  to  sell  tha 
property.  If  this  principle  stands,  it  must  be  fatal  to  a  bill 
filed  under  any  circumstances,  when  the  relief  sought  depends 
upon  the  existence  of  a  lien.  In  the  case  of  German-American 
Seminary  v.  Saeiiger,  6(j  Mich.  2-lD,  the  suit  abated,  because  it 
appeared  that  the  property  involved  was  by  law  made  subject 
to  administration.  By  the  death  of  the  original  defendant,  the 
administrator  became  vested  with  authority  to  acquire  the 
property  upon  certain  contingencies,  to  the  exclusion  of  the 
creditor,  to  the  end  that  it  might  be  equitably  distributed.  It 
is  difficult  to  avoid  the  conclusion  that  the  two  cases  cited  pro- 
ceed upon  the  theory  that  it  is  the  policy  of  the  law  of  this  state 
to  require  all  of  the  unsecured  creditors  of  a  decedent  to  submit 
to  an  equal  distribution  of  his  estate,  equitable  as  well  aa 
legal — a  conclusion  that  the  statute  (3  Howell's  Statutes,  section 
5902)  which  prohibits  levies  of  execution  until  after  the  expira- 
tion of  the  period  allowed  for  the  payment  of  debts  against  the 
estate  tends  to  support.  If  this  theory  should  be  applied  in 
a  case  wliere  a  debtor  has  deeded  his  property  in  fraud  of  cred- 
itors, there  is  little  justice  in  refusing  to  apply  it  in  ^"^^  a 
ease  where  he  paid  the  consideration  for  property,  and  had  the 
title  made  to  his  wife  or  friend.  Xo  equitable  reason  occurs  to 
us  why  the  former  should  be  administered  and  distributed 
equally  that  does  not  apply  with  equal  force  to  the  latter,  and 
we  are  tliei'efnre  not  satisfied  that  the  Michigan  cases  should 
1;p  overruled.  I'heir  doctrine  has  been  the  settled  rule  in 
^lichignn  for  over  fifty  years,  and  we  think  there  is  no  such 
emergency  as  to  require  its  abrogation.  Tender  the  Michigan 
cases,  the  death  of  a  debtor  seems  to  extinguish,  or  at  least  sus- 
pend, the  right  of  the  creditor  to  prosecute  a  pending  credit- 
or's bill,  when  no  lien  exists. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

The  other  justices  concurred. 


Cr.EDITOR'S  BILT^LIF.N  OF.— Tlie  filinp:  of  a  creditor's  Mil  and 
the  Rorvioe  of  process  thereon  rrente  n  lion  on  the  equitable  assets 
of  the  .vi'ldiient  creditor:  Kiivr  v.  C-on'\\\\u.  130  1]].  102.  IT  Am. 
St.  Rep.  277.     See,  also,  First  Nat.  Bank  v.  Shuler,  158  N.  Y.  163, 
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CO  Am.  St.  Rep.  601;  Scnter  v.  Williams,  61  Ark.  1S9,  54  Am.  St. 
Rep.  200;  Davidson  v.  Burke,  143  111.  139,  36  Am.  St  Rep.  367. 

CREDITOR'S  BILL  — LIEN  OF— DEATH  OP  DEBTOR.— The 
lien  acquired  by  the  filing  of  a  creditor's  bill  is  not  defeated  by  the 
death  of  tlie  debtor  before  judgment:  First  Nat.  Bank  v.  Shuler, 
153  N.  Y.  163,  60  Am.  St.  Rep.  601. 

FRAUDULENT  CONVEYANCES.— THE  EXECUTOR  or  ad- 
ministrator represents  the  creditors  as  well  as  the  estate,  and 
may  sue  for  property  fraudulently  alienated  by  the  deceased  in 
his  lifetime:  Note  to  Ohm  v.  Superior  Court,  20  Am.  St.  Rep.  248. 
But  see  the  extended  note  to  Whitworth  v.  Thomas,  3  Am.  St.  Rep. 
740. 


People  v.  Mendenhall. 

[119  MICHIGAN,  404.] 

BIGAMY-SECOND  COMMON-LAW  MARRIAGE.— A  person 
who,  being  married,  contracts  a  common-law  marriage  lacking  the 
formalities  prescribed  by  statute  for  the  solemnization  of  marriages, 
is  guilty  of  bigamy. 

MARRIAGE  IN  FACT  MAY  BE  SHOWN  by  proof  of  an 
agreement  between  two  persons  of  opposite  sex  to  take  each  other 
presently  as  husband  and  wife,  consummated  by  cohabitation. 

J.  F.  Henigan,  for  the  appellant. 

H.  M.  Oren,  attorney  general,  and  C.  H.  Smith,  prosecuting 
attorney,  for  the  people. 

-«>*  MONTGOMERY,  J.  The  respondent  was  convicted  of 
the  crime  of  bigamy.  The  only  substantial  question  raised  is 
whether  the  offense  is  committed  by  one  who,  being  married, 
contracts  a  common-law  marriage  lacking  the  formalities  which 
the  statute  prescribes  for  the  solemnization  of  marriages.  The 
testimony  on  the  part  of  the  people  tended  to  show  that  the 
respondent  and  the  complaining  witness.  Bertha  A.  Poyle,  en- 
tered into  an  agreement  in  writing  as  follows: 

"I,  Augustus  C.  Mendenhall,  do  hereby  solemnly  agree  to 
take  Bertha  A.  Poyle  as  my  wedded  wife,  to  live  together  in  the 
holy  estate  of  matrimony,  to  love  her,  comfort  her,  honor  and 
keep  her,  in  sickness  and  in  health,  and,  forsaking  all  others, 
keep  her  only,  so  long  as  we  both  do  live. 

"I,  Bertha  A.  Poyle,  do  hereby  solemnly  promise  to  take 
Augustus  C.  Mendenhall  as  my  wedded  husband,  to  live  together 
in  the  holy  estate  of  matrimony,  to  love,  honor,  comfort,  and 
keep  him,  in  sickness  and  in  healtb,  ^•"'  and,  forsaking  all 
others,  keep  him  only,  so  long  as  we  both  do  live. 

"AUGT^STrS  C.  :\rKXDEXHALL. 
'^BERTHA  A.  POYLE." 
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It  was  shown  that  this  agreement  was  signed  in  the  presence 
of  witnesses;  and  that,  acting  on  this  agreement,  the  parties  im- 
mediately commenced  to  coliabit  as  liusband  and  wife,  and  con- 
tinued to  80  cohabit  for  some  weeks,  when  the  complaining 
witness  learned  of  the  former  marriage  of  the  respondent. 

The  circuit  judge  charged  the  jury:  "If  you  find  from  the 
evidence,  and  beyond  a  reasonable  doubt,  that  Bertha  Poyle 
entered  into  the  contract  in  question  in  good  faith,  for  the  pur- 
pose of  creating  the  marriage  relation  between  her  and  Menden- 
hall, and  not  for  the  purpose  of  establishing  or  covering  up  un- 
lawful sexual  intercourse  between  them,  and  that  she  did  this 
without  knowledge  or  information  that  Mendenhall  had  a 
prior  wife  living,  from  whom  he  was  not  divorced,  and  that  the 
marriage  contract  so  entered  into  was  followed  by  marital  co- 
habitation, submitted  to  by  her  in  good  faith,  supposing  she  was 
his  lawful  wife  by  virtue  of  such  contract,  then  you  should  re- 
gard the  second  marriage  charged  in  the  information  as  suffi- 
ciently proven;  otherwise,  you  should  not." 

The  respondent's  counsel  stated  his  claim  as  follows:  "The 
presumption  of  a  valid  marriage  from  the  circumstances  of  co- 
habitation and  the  declaration  of  the  parties,  while  it  may  be 
conclusive  where  there  is  no  impediment  in  the  way,  yet  we  ap- 
prehend that  where,  as  in  this  case,  there  is  an  impediment,  to 
wit,  a  first  marriage,  and  that  impediment  is  proven,  what  i3 
at  most  lewd  and  meretricious  cohabitation  cannot,  by  a  hu- 
mane presumption  of  the  law,  be  converted  into  a  predicate  for 
the  second  marriage  required  under  the  statute  of  bigamy." 

It  is  a  settled  rule  in  this  state  that  a  marriage  in  fact  may 
be  shown  by  proof  of  an  agreement  between  two  persons  of 
opposite  sex  to  take  each  other  presently  as  husband  and  wife, 
consummated  by  cohabitation:  Hutchins  v.  Kimmell,  31  Mich. 
12n,  18  Am.  Rep.  16-4:  Clancy  v.  •***«  Clancy,  GG  Mich.  202; 
People  V.  Loomis,  106  !Mich.  250.  It  follows  that  such  informal 
agreement  constitutes  a  marrying,  within  tbe  meaning  of  sec- 
tion 9280  of  2  Howell's  Statutes.  It  is  none  tbe  less  a  marrying 
because  one  spouse  is  already  married.  It  is  true  of  every  case 
of  a  bigamous  marriage  that  the  second  marriage  is  void;  and, 
as  was  said  in  People  v.  Brown,  34  ]\Iieli.  339,  22  Am.  Pep.  531, 
it  is  the  enterinor  into  a  void  marriatre  while  a  valid  marriat^e 

O  w  o 

exists  which  the  statute  punishes.  In  Bishop  on  Statutory 
Crimes,  section  592,  it  is  said:  "In  a  =t:ito  wbere  mutual  con- 
sent alone  constitutes  matrimony,  as  witli  the  first  marriage,  so 
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with  the  second — no  added  formalities  need  be  shown";  See, 
also,  Hayes  v.  People,  25  N.  Y.  390,  82  Am.  Dec.  364. 
The  conviction  is  affirmed. 

The  other  justices  concurred. 


MARRIAGE,  INFORMAL— Statutory  provisions  concerning  the 
solemnization  of  marriage  are  generally  deemed  directory  merely. 
Hence,  the  marriage  of  two  pei'sons  effected  by  written  contract 
and  without  any  other  solemnization,  but  followed  by  the  assump- 
tion of  marital  rights  and  obligations,  Is  valid:  State  v.  Zlchfeld, 
23  Nev.  304,  62  Am.  St.  Rep.  800. 

BIGAMY— VOID  MARRIAGE.— It  is  no  defense  In  a  prosecution 
for  bigamy  that  the  second  marriage  is  void  for  other  reasons  than 
that  It  is  bigamous:  Extended  note  to  State  v.  Johnson,  93  Am. 
Dec.  252.  On  the  proof  of  marriage  in  prosecutions  for  bigamy. 
Bee  the  extended  note  to  Hiler  v.  People,  47  Am.  St  Rep.  228-232. 


L'Anse  v.  Fire  Association  op  Philadelphia. 

[119  Michigan,  427.] 

INSURANCE— FIRE— LOCATION  OF  PROPERTY.— Under  a 

fire  Insurance  policy   on  a  hre-engiue,   hose,   and    hose-cart,   while 
located  and  coiiiaiiifd  in  tbo  lire-cuuiiu'  liousc  and  ■'not  elst'whci'e.'' 
no  recovery  can  be  had  for  the  loss  of  such  property  while  it  is 
being  used  in  an  attempt  to  extinguish  a  fire  several  hundred  feet 
from  the  fire-engine  house. 

P.  R.  McKernan  and  F.  E.  Robson,  for  the  appellant. 

Gray  &  Looney,  for  the  appellee. 

4^7  LONG,  J.  On  April  9,  1896,  the  defendant  issued  its 
policy  of  insurance  to  the  plaintiff  for  the  term  of  one  year 
from  April  19,  1896,  The  policy  provides  that  the  association 
does — 

"Insure  village  of  L'Anse  ....  against  all  direct  loss  or 
damage  by  fire,  except  as  hereinafter  provided,  to  an  amount 
not  exceeding  $1,500,  to  the  following  described  property, 
while  located  and  contained  as  described  herein,  and  not  else- 
whore,  to  wit: 

"$400 — On  the  two-story  frame,  shingled  roof,  fire-engine 
house,  situate  detached  70  feet,  in  the  village  of  L'Anse,  Bara- 
ga county,  Michigan. 

'*^**  "'$700 — On  steam  fire-engine  and  heater  attached. 

"$200 — On  hose  and  hose-pipe. 
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*'$300 — On  hose-cart,  tools  and  machinery  not  enumerated— 
all  contained  in  above-described  building. 

"$1,500 — Other  concurrent  insurance  noted.'' 
Then  follows  the  usual  Michigan  form  of  standard  policy. 
On  May  9,  1S9G,  the  said  steam  fire-engine,  hose,  hose-pipe, 
and  hose-cart,  as  covered  by  the  policy,  were  burned  and  de- 
stroyed by  fire.  Xone  of  the  above  property  was  in  the  building 
at  the  time  it  was  burned,  but  was  being  used  in  an  attempt  to 
extinguish  a  fire  some  two  hundred  to  eight  hundred  feet  from 
the  building.  The  defendant  refused  to  pay  the  damages 
claimed  by  the  plaintiff  for  the  loss  of  the  property,  on  the 
ground  that,  under  the  policy,  it  was  insured  only  while  con- 
tained in  the  building  mentioned  and  described  in  the  policy, 
and  not  elsewhere.  The  action  brought  to  recover  on  the  policy 
was  tried  before  the  court  without  a  jury,  and  the  court  found 
in  favor  of  defendant's  contention,  and  thereupon  entered  judg- 
ment in  its  favor.     Plaintiff  brings  error. 

It  is  admitted  by  counsel  for  plaintiff  that  the  case  involves 
but  the  one  question:  What  is  the  proper  construction  of  the 
words  in  the  policy,  "While  located  and  contained  as  described 
herein,  and  not  elsewhere"?  It  is  argued  by  counsel  that  the 
usual  purpose  and  use  by  the  plaintiff  of  a  fire-engine,  hose, 
hose-cart,  and  other  appliances  described  in  the  policy  would  be 
to  extinguish  fires  in  the  village,  and  that,  in  order  to  be  so  used, 
it  would  be,  as  occasion  might  require,  temporarily  out  of  the 
engine-house,  which  would  be  its  place  of  deposit  when  not  in 
use;  that  such  use  must  have  been  contemplated  by  both  parties 
to  the  contract;  and  that  such  use  must  be  presumed  to  have 
])een  taken  into  consideration  by  the  defendant  in  fixing  the  rate 
of  premium.  It  is  said  by  counsel  that  the  words  "contained 
in,"  etc.,  and  like  expressions,  were  in  use  before  the  adoption 
of  the  standard  form  of  policy,  and  had  a  well-settled  meaning, 
and,  if  ^^-^  applied  to  property  the  natural  use  of  which  re- 
quired it  to  be  kept  in  one  place,  the  insurance  was  lost  if  the 
property  Avas  removed  to  some  other  place,  but  if,  however,  the 
property  was  of  a  sort  that  the  natural  use  of  it  required  a  tem- 
porary removal  from  the  place  designated  in  the  policy,  and 
while  so  temporarily  absent  was  destroyed,  it  was  covered  by  the 
policy;  that  the  words  "contained  in,"  etc.,  were  of  further  de- 
scription, and  indicated  the  place  of  deposit  when  the  pro}ierty 
was  not  temporarily  absent.  It  is  tlierefore  contended  that,  in 
framing  the  standard  policy,  the  intention  was  to  express  and 
adopt  tliis  construction.  On  tlie  otlicr  liand.  oonnscd  for  the 
defendant  claim  that,  even  under  the  old  forms  of  policy,  the 


412  L'Anse  v.  Fire  Assn.  op  Philadelphia.       [Mich. 

insurance  did  not  continue  while  the  property  was  removed 
from  its  place  of  deposit,  where  the  limitations  were  as  con- 
tained in  this  policy,  to  wit,  "while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere." 

We  think  the  cases  cited  by  counsel  for  plaintiff  clearly  dis- 
tinguishable from  the  policy  in  suit.  Here  the  words  are  plain 
and  unambiguous,  and  are  not  su^^ceptible  of  construction  other 
than  that  which  the  words  themselves  import.  "While  located 
and  contained  as  ^escribed  herein,  and  not  elsewhere,"  means 
that  the  policy  covered  the  property  only  while  in  that  particu- 
lar building,  and  did  not  cover  it  while  it  was  anywhere  else. 

In  Green  v.  Liverpool  etc.  Ins.  Co.,  91  Iowa,  615,  the  words  of 
the  policy  were,  "while  contained  in  the  two-story  brick  and  frame 
dwelling-house,"  etc.  The  court,  in  speaking  of  other  cases  to 
which  its  attention  had  been  called  by  counsel  for  plaintiff,  said: 
"This  contract  is  widely  different  from  those  in  the  cases  cited. 
The  evidence  shows  that  the  property  was  kept  sometimes  in  the 
chapel  and  sometimes  in  the  house,  and  parts  of  it  used  in  both 
places;  and  if  we  assume  that  the  parties,  when  making  the  con- 
tract, knew  of  this,  we  have  additional  reason  for  limiting  the 
liability  to  losses  while  in  the  house.  It  is  sufficient  to  say  that 
the  liability  is  thus  limited,  and  the  courts  have  no  right  to  ex- 
tend it."  '**^**  This  case  was  followed  by  Lakings  v.  Phoenix 
Ins.  Co.,  94  Iowa,  476. 

In  Bahr  v.  National  Fire  Ins.  Co.,  80  Hun,  309,  the  limitation 
in  the  policy  was,  "while  located  as  described  herein,  and  not 
elsewhere,  to  wit,  ....  while  contained  in  the  frame  building 
occupied  as  a  wheelwright  shop,"  etc.  The  carriage  was  burned 
in  a  livery-stable  a  block  and  a  half  away  from  there.  Judg- 
ment for  plaintiff  was  had  below,  and  the  court  said:  "This 
judgment  cannot  stand.  The  location  of  the  insured  property 
was  a  warranty,  a  breach  of  which  avoided  the  policy." 

This  rule  was  recognized  by  this  court  in  Wildey  v.  Farmers' 
Mut.  Fire  Ins.  Co.,  53  Mich.  446,  and  English  v.  Franklin  etc. 
Ins.  Co.,  55  Mich.  273,  54  Am.  Pep.  377. 

The  court  below  was  not  in  error  in  entering  judgment  in 
favor  of  defendant.     That  judgment  must  be  affirmed. 

The  other  justices  concurred. 


INSURANCE— LOCATION  OF  PROPERTY.— If  personal  prop- 
erty Is  insured  "while  contained  in"  a  certain  house,  "and  not  else- 
where." and  a  loss  thereof  occurs  at  another  place,  the  Insurer  is 
not  liable:  British-American  Assur.  Co.  v.  Miller,  91  Tex.  414,  (30 
Am.  St.  Rep,  901. 
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Skinner  v,  Michigan  Hoop  CoiMpany. 

[119  Michigan,  4f,7.] 

SALES— FRAUDULENT  PURCHASE— RETURN  OF  CON- 
SIDERATION.—Pluintilf  ill  replevin  for  goods  fraudulently  pur- 
chased need  not  tender  back  past  due  negotiable  paper,  provided 
it  is  made  to  appear  that  it  is  still  held  and  owned  by  the  payee,  and 
not  by  a  bona  tide  purchaser  for  value. 

SALES— FRAUDULENT  rURCIIASE— GOODS  IN  TRAN- 
SIT.— A  sale  is  not  rendered  fraudulent  so  as  to  entitle  the  seller 
to  rescind,  if  the  purcliaser  conceives  the  intention  while  the  goods 
are  in  transitu   of  not  paying   for   thein. 

SALES— SOLVENCY  OF  BUYER— REPRESENTATIONS.— 
A  letter  ordering  goods  to  be  shipped  in  carload  lots,  and  agreeing 
to  accept  time  drafts  for  the  cost  of  tilling  the  order  and  to  send 
a  check  for  the  balanc(i  of  the  price  wlieii  the  car  is  unloaded  is  not 
a  representation  that  the  writer  is  solvent. 

SALES— RESCISSION.— A  sale  may  be  rescinded,  and  the 
property  recovered,  it  the  buyer,  at  the  time  of  purchasing,  was  in- 
solvent or  in  failing  circumstances,  and  did  not  intend  to  pay  for 
the  goods,  or  had  no  reasonable  expectation  of  doing  so,  and  fraudu- 
lently misrepresented  or  concealed  the  facts. 

Trask  &  Smith,  for  the  appellants. 

Snow  &  Snow  and  C.  II.  Gage,  for  the  appellee. 

''"^  HOOKEE,  J.  In  August,  1890,  the  Michigan  Hoop 
Company,  a  corporation  doing  business  at  Saginaw,  "^^^  agreed 
to  sell,  upon  commission,  all  hoops  consigned  to  it  by  the  plain- 
tiff. The  parties  dealt  for  a  time  under  this  agreement.  On 
February  11,  1897,  the  defendant  wrote  the  following  letter  to 
the  plaintiff: 

"Saginaw,  Mich.,  February  11,  1897. 
"Myron  Skinner,  "West  Point,  Ky. 

"Dear  Sir:  We  have  arranged  for  storage  at  Detroit,  and  can 
take  a  good  many  hoops,  if  you  can  buy  them.  "We  do  not  want 
many  syrup  hoops,  but  can  take  one  or  two  cars.  We  want 
mostly  pork  and  tierce  hoops.  We  will  pay  the  following 
prices:  Syrups,  $7.00;  pork,  $7.00;  tierce,  $8^00  per  M.;  flour 
hoops,  $  1.00.  You  make  30-day  drafts  fnr  what  you  will  have 
to  i»ay  for  the  hoops,  and,  as  soon  as  the  hoops  are  unloaded,  we 
will  send  you  check  for  the  balance.  Bill  all  cars  via  C.  H.  & 
D.  and  ^r.  C,  and  send  us  shipping  receipts  for  each  car  prompt- 
ly. Load  straight  carloads  as  much  as  possible;  however,  you 
can  load  some  mixed  carloads  if  you  wish.  This  will  give  you 
a  chance  to  do  pome  business,  if  you  get  out  and  hustle.  There 
are  a  good  many  hoops  being  made  now,  and  the  market  is  dull. 
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but  we  think  there  will  be  a  good  trade  during  the  summer.  I 
inclose  a  letter,  which  you  can  show  to  people  you  wish  to  give 
drafts,  which  will  help  you  some.  Be  sure  and  make  all  your 
billing  as  directed.  Yours  truly, 

"MICHIGAN  HOOP  CO., 

"By  E.  W.  TRAVER,  Sec'y." 
This  paper  accompanied  the  letter,  and  read  as  follows,  viz.: 

"Feb.  11,  A.  D.  1897. 
"To  Whom  It  may  Concern: 

"We  will  accept  30-day  drafts  drawn  on  us  by  M.  Skinner, 
and  made  in  payment  for  hoops. 

'•'MICHIGAN  HOOP  CO., 

"By  E.  W.  TRAVER,  Sec'y." 
The  plaintiff  testified  to  shipping  several  cars  under  this  ar- 
rangement, and  drew  upon  the  defendant,  but  the  drafts  were 
not  paid,  and,  upon  Teaming  that  the  defendant  had  failed,  he 
replevied  one  carload  of  the  hoops  in  Detroit.  He  replevied 
three  carloads  in  Gladwin,  but,  being  unable  '**^  to  give  the 
necessary  bond,  they  were  left  in  the  custody  of  a  transferee  of 
the  defendant.  He  subsequently  replevied  three  carloads  in 
Saginaw.  These  last  are  involved  in  this  action  and  were  worth 
five  hundred  and  forty-four  dollars.  The  defendant  Robinson 
is  cashier  of  a  bank,  and  held  a  mortgage  on  the  hoops  and 
other  property,  in  trust  for  certain  creditors.  It  seems  to  be 
conceded  that  prior  to  February  11,  1897,  the  plaintiff  had 
drawn  and  the  hoop  company  had  paid  drafts  to  an  amount  ex- 
ceeding eleven  thousand  dollars.  The  defendant  claims  that 
there  was  due  to  it  upon  these  about  eight  thousand  dollars  on 
February  11th.  This  the  plaintiff  denied,  claiming  that  from 
February,  1891,  to  a  short  time  before  February  11,  189T, 
he  had  bought  hoops  for  the  defendant  in  the  capacity 
of  agent,  and  that  the  eight  thousand  dollars  was  accounted 
for  by  losses  through  fire,  theft,  etc.  Prior  to  the  replevin 
of  the  hoops,  and  subsequent  to  February  11th,  the  plaiii- 
tiff  had  drawn  six  drafts  upon  the  hoop  company.  Four 
of  these  drafts  were  accepted  by  the  hoop  company,  but  were 
not  paid  by  it  when  they  matured.  There  was  testimony  tend- 
ing to  show  that  the  defendant  was  hopelessly  insolvent. 

It  is  claimed  that  the  court  erred  in  refusing  to  direct  a  ver- 
dict for  the  defendants,  inasmuch  as  it  appeared  that  the  plain- 
tiff had  not  tendered  back  the  unpaid  drafts  at  the  time  of 
rescinding  the  contract.  It  was  shown  that  the  drafts  were 
worthless,  and  that  the  plaintiff  had  at  least  three,  if  not  all,  of 
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the  four  accepted  drafts  with  him  at  the  time  of  the  trial,  and 
that  none  of  them  had  been  paid,  except  what  he  paid.  These 
were  filed  with  the  court  before  judgment,  one  only — for  eighty- 
geven  dollars — of  the  accepted  drafts  not  being  produced  and 
filed.  This  was  some  days  after  the  trial.  There  were  five  car- 
loads of  the  hoops  which  plaintiff  did  not  succeed  in  replevying. 
The  letter  quoted  shows  the  nature  of  the  contract,  and  that  the 
parties  acted  under  it  is  undisputed.  Several  lots  of  hoops  were 
ehipped,  and  several  drafts  were  drawn.  The  plain  intent  of 
the  letter  was  that  settlements  should  follow  shipments,  upon 
which  money  previously  advanced  should  apply.  "^'^  There- 
fore, if  we  were  able  to  ascertain  the  dates  of  shipment  of  the 
lots  replevied,  we  might  be  able  to  determine  whether  the  eighty- 
seven  dollar  draft  should  or  should  not  be  treated  as  a  payment 
upon  such  shipment.  If  not,  we  should  think  it  unnecessary  to 
show  that  such  draft  had  been  tendered  or  produced,  because 
not  a  part  of  the  consideration  for  the  hoops  replevied.  But  if, 
on  the  contrary,  it  was  to  be  applied  upon  such  shipment,  and 
at  the  time  of  the  trial  was  in  the  hands  of  a  bona  fide  holder  for 
value,  the  plaintiff  would  fail  for  not  putting  the  defendant  in 
statu  quo.  The  acceptance  would  then  be  an  outstanding  obli- 
gation, against  which  the  defendant  would  have  no  defense.  But 
if,  like  the  others,  it  was  in  the  hands  of,  and  owned  by,  the 
plaintiff,  its  production  upon  the  trial  and  deposit  with  the  court 
would  protect  the  defendant,  and  it  would  be  governed  by  the 
same  rule  as  though  it  were  a  promissory  note.  In  the  case  of 
Nichols  V.  :Michael,  23  N".  Y.  273,  80  Am.  Dec.  259,  it  was  held 
that  restoration  of  such  a  note  was  unnecessary,  because,  the  mo- 
ment the  contract  was  rescinded,  the  note  in  the  hands  of  the 
plaintiff  became  invalid  and  worthless.  It  was  held  in  such 
case  that  the  surrender  of  the  note  to  the  court  upon  the  trial 
would  be  sufficient. 

Several  cases  of  our  own  seem  to  recognize  the  rule  of  the  ISTew 
York  case.  Dayton  v.  Monroe,  47  ]\Iich.  193,  was  the  case  of  a 
note,  though  the  action  differed  in  its  nature.  The  case  of 
"Waterbury  v.  Andrews,  67  ]\Iich.  287,  holds  that  a  void  note 
need  not  be  restored.  In  Stubly  v.  Beachboard,  68  Mich.  414, 
it  was  held  that  the  note  of  a  third  person  need  not  be  surren- 
dered before  suit;  and  in  Pangborn  v.  Ruemenapp,  74  Mich.  572, 
a  tender  of  a  worthless  note  upon  the  trial  was  held  sufficient. 
While  we  think  that  such  surrender  might  be  necessar}',  either 
at  the  time  of  rescission,  or,  at  all  events,  upon  the  trial,  in  the 
case  of   negotiable   paper  of   the  defendant,  not    due,  it  would 
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seem  to  be  unnecessary  where  it  was  overdue,  provided  it  should 
be  made  to  appear  that  it  was  still  held  and  owned  by  the  payee, 
and  not  by  a  bona  fide  purchaser  '^''^  for  value:  Sisson  v.  Hill, 
18  R.  I.  212.  We  are  unable  to  tell  from  this  record  whether 
the  plaintiff  had  all  of  the  accepted  drafts  or  not.  He  says  in 
his  testimony  that  he  had  these  drafts  in  his  pocket  at  the  trial, 
but  the  brief  of  his  counsel  indicates  that  one  had  been  nego- 
tiated and  was  still  outstanding.  The  case  need  not  turn  upon 
this  point,  however. 

The  judge  charged  the  jury  that:  "If,  after  ordering  the 
goods,  and  while  they  were  in  transit,  the  defendant  hoop  com- 
pany conceived  the  intention  of  not  paying  for  the  property,  and 
took  the  property  at  Detroit  with  the  design  to  transfer  it  to 
other  creditors,  and  not  pay  the  plaintiff  for  the  goods,  and  that 
intention  continued  up  to  the  time  of  the  seizure  of  the  goods 
by  the  plaintiff  on  his  writ,  the  plaintiff  would  be  entitled  to 
rescind  the  sale  and  recover  the  property." 

"We  are  of  the  opinion  that  this  extends  the  rule.  The  deliv- 
ery was  complete  when  the  hoops  were  put  in  the  hands  of  the 
carrier,  and  the  title  then  passed  to  the  defendant,  and  would 
not  be  devested  by  a  subsequent  change  of  purpose.  This  ques- 
tion has  been  recently  decided  in  Iowa  in  the  case  of  Starr  v. 
Stevenson,  91  Iowa,  68^.  It  is  there  pointed  out  that  the  sup- 
posed analogy  between  "rescission"  and  "stoppage  in  transitu'* 
does  not  exist. 

We  are  also  of  the  opinion  that  the  court  should  not  have  said 
that:  "If,  at  the  time  of  making  the  contract,  the  buyers  assert- 
ed themselves  to  be  solvent,  and  were  in  fact  insolvent,  .... 
the  intention  not  to  pay  will  be  presumed  from  their  condition; 
and  a  purchaser's  knowledge  that  he  will  not  be  able  to  pay  for 
goods  bought  on  credit  is  equivalent  to  an  intention  not  to  pay." 
The  letter  should  not  have  been  construed  to  contain  a  rep- 
resentation of  solvency. 

The  court  also  instructed  the  jury  that:  "Where  a  buyer 
is  insolvent  at  the  time  of  making  the  contract  of  sale,  or  is  in 
failin^:  circumstances,  and  conceived  the  intention  of  not  pay- 
ing for  the  goods,  or  had  no  ^''^  reasonable  expectation  that  he 
could  do  so,  and  fraudulently  concealed  or  misrepresented  the 
facts,  the  sale  may  be  rescinded  by  the  seller,  and  the  property 
recovered."  We  think  there  was  no  error  in  this:  Belding  v. 
Frankland,  8  Lea,  67,  41  Am.  Hep.  633,  note;  Davis  v.  Stewart, 
8  Fed.  Eep.  803. 
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In  Le  Grand  v.  Eufaula  Nat.  Bank,  81  Ala.  123,  60  Am.  Eep. 
140,  the  rule  is  laid  down  that,  to  authorize  disaffirmance  of  a 
sale,  the  concurrence  of  three  facts  must  be  shown:  1.  The  pur- 
cliaser  must  have  been  insolvent,  or  in  failing  circumstances;  2. 
He  must  have  had  at  the  time  a  preconceived  intention  not  to 
pay  for  the  goods,  or  no  reasonable  expectation  of  being  able  to 
do  so;  3.  There  must  have  been  on  his  part  an  intentional  con- 
cealment of  these  facts,  or  a  fraudulent  representation  in  refer- 
ence to  them. 

Without  saying  that  a  man  must  always  be  insolvent,  or  in 
failing  circumstances,  to  authorize  rescission,  we  think  the 
charge  complained  of  was  in  accord  with  the  rule  there  laid 
down,  which  was  applicable  to  the  facts  in  this  case. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

The  other  justices  concurred. 


SALES— RESCISSION.— A  vendor  to  whom  a  vendee  has  given 
his  pi'omissory  note  for  goods  is  not  bound  to  tender  such  note  at 
the  time  of  rescinding  the  contract;  it  is  sufficient  if  he  produces 
It  upon  the  trial  and  delivers  it  into  the  custody  of  the  court: 
Nichols  V.  Michael,  23  N.  Y.  2G4,  80  Am.  Dec.  259.  and  note.  Com- 
pare Wilcox  V.  San  .Jose  etc.  Co.,  113  Ala.  519,  59  Am.  St.  Rep.  135, 
and  note  thereto. 

SALES— RESCISSION.— A  vendor  induced  by  misrepresentation  or 
fraudulent  concealment  to  sell  goods  to  a  purchaser  who  is  insol- 
vent and  has  no  intention  to  pay  for  them,  may  disaffirm  the  sale, 
and  reclaim  tlie  goods  as  against  the  vendee  or  any  person  claiming 
under  him  with  notice:  See  extended  note  to  Reid  v.  Cowduroy, 
IS  Am.  St.  Rep.  302. 

SALES— RESCISSION.— In  order  to  avoid  a  sale  as  fraudulent,  the 
fraud  must  have  existed  when  the  goods  were  sold:  See  mono- 
graphic note  to  Reid  v.  Cowduroy,  18  Am.  St  Rep.  3G5. 


Petit  v.  Flint  &  Pere  Marquette  Railroad  Co. 

[119  Michigan,  492.] 

ESTORFET^TITLE  TO  LAND.— Plaintiff's  title  in  an  action 
of  ejectment  is  not  defeated  by  e\idence  that  tlie  executors  of  hiti 
ancestor  conveyed  the  premises,  received  full  value  therefor,  and 
that  the  money  was  disbursed  for  the  benefit  of  the  heirs,  includ- 
ing plaintiff. 

EJECTMENT— IMPROVEMENTS.— GOOD  FAITH  OCCU- 
PANCY, accompanied  by  color  of  title  entitling  the  defendajit  in 
ejectment  to  rtH"over  compons.Ttion  for  improvements  in  case  of 
plaintiff's  recovery  moans  sinii)ly  an  hnnost  belief  of  the  occupant 
in  his  right  or  title,  and  the  fact  that  diligence  might  have  shown 
liiiii  that  he  liad  no  title  does  not  necessarily  negative  good  faith 
in  his  occupancy. 

AM.  St,  Kep.,  VoU  LXXV.— 27 
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EJECTMENT— VALUE  OF  IMPROVEMENTS— HOW  ESTI- 
MATED.—The  value  of  Improvements  to  which  a  good  faith  occu- 
pant is  entitled  upon  ejectment  Is  to  be  determined  by  the  actual 
relative  value  of  the  land  with  or  without  the  improvements,  and 
not  by  their  cost  or  peculiar  value  to  the  occupant,  or  what  they 
may  be  worth  to  tlie  plaintiff  for  the  purposes  to  which  he  intends 
to  devote  the  property. 

DEEDS— COLOR  OF  TITLE.— The  fact  that  a  deed  to  prem- 
ises limits  their  use  to  a  particular  purpose  does  not  prevent  it 
from  constituting  color  of  title  in  ejectment. 

B.  Hanchett  and  Atkinson  &  "Wolcott,  for  the  appellant. 

N.  E.  Thomas  and  H.  W.  Stevens,  for  the  appellee. 

4«»  MONTGOMERY,  J.  This  case  has  once  been  before 
this  court:  See  Petit  v.  Flint  etc.  R.  R.  Co.,  114  Mich.  362.  On 
the  former  hearing  the  questions  which  relate  to  the  plaintiff's 
title  were  dealt  with,  and  the  conclusion  reached  that  the  plain- 
tiff had  shown  title  to  an  undivided  one-fourth  of  the  premises 
in  dispute,  and  that,  on  the  record  there  presented,  no  estoppel 
"was  shown.  After  the  case  was  remanded,  the  defendant  was 
permitted  to  amend  its  plea  by  adding  thereto  a  claim  for  im- 
provements. The  case  has  been  retried,  resulting  in  a  judg- 
ment for  plaintiff,  based  on  a  verdict  directed  by  the  court, 
and  defendant  has  brought  error. 

On  the  second  trial  the  evidence  was  not  essentially, different 
from  that  which  was  offered  on  the  first,  in  so  far  -as  it  was  di- 
rected to  establish  title. 

Defendant  offered  testimony  to  show  that  the  executors  of 
Edward  Petit  received  full  value  for  the  premises,  and  that  the 
money  so  received  was  disbursed  for  the  benefit  of  the  heirs,  in- 
cluding plaintiff.  This  testimony  was  offered  for  the  purpose 
of  showing  an  estoppel.  The  court  rightly  held  that  this  testi- 
mony was  not  available  to  defeat  plaintiff's  title  in  an  action 
of  ejectment:  Hayes  v.  Livingston,  3-i  Mich.  387,  22  Am.  Rep. 
533;  Huyck  v.  Bailey,  100  Mkh.  223;  Penfold  v.  Warner,  96 
Mich.  179,  35  Am.  St.  Rep.  591. 

The  principal  question  presented  on  this  record  is  whether 
the  circuit  judge  was  right  in  refusing  to  submit  to  the  jury  the 
question  of  the  increased  value  of  the  land  by  reason  of  the  im- 
provements. Plaintiff  seeks  to  sustain  *^"*  this  ruling  on  two 
grounds:  1.  That  as  the  will  under  which  the  executors  at- 
tempted to  convey  did  not,  as  a  matter  of  law,  authorize  the  con- 
veyance, the  defendant  was  bound  to  know  that  fact,  and  can- 
not be  deemed  a  good  faith  occupant;  and  2.  That  the  evidence 
fails  to  show  that  the  improvements  placed  upon  the  land  were 
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of  any  value  to  the  land,  disconnected  from  their  use  in  connec- 
tion with  defendant's  railroad.  We  think  neitlier  proposition 
tenable.  The  statute  (3  Howell's  Statutes,  section  7S3G)  affirms 
an  equitable  right,  and  should  receive  no  technical  construction 
which  will  interfere  with  the  purpose  aimed  at.  The  good  faith 
intended  by  this  statute  means  honest  belief  of  the  occupant 
in  his  right  or  title,  and  there  was  testimony  in  this  case  tend- 
ing to  show  that  the  agents  of  defendant  acted  in  good  faith  in 
entering  into  and  retaining  possession.  Tbe  fact  that  diligence 
might  have  shown  defendant  that  it  had  no  title  does  not  neces- 
sarily negative  good  faith:  Griswold  v.  Bragg,  19  Blatchf.  94; 
Canal  Bank  v.  Hudson,  111  U.  S.  60;  Cole  v.  Johnson,  53  Miss. 
94;  Piawson  v.  Fox,  65  HI.  200. 

The  evidence  tends  to  show  that  the  land  is  more  valuable 
to  sell  with  the  improvements  placed  thereon  by  the  defendant 
than  it  would  have  been  had  no  such  improvements  been  made. 
Possibly,  the  testimony  is  not  conclusive  on  this  point,  but  such 
is  the  tendency  of  some  of  the  testimony.  We  think  this  must 
he  the  test  under  this  statute — the  actual  relative  value  of  the 
land  with  or  without  the  improvements.  On  the  one  hand,  be- 
cause structures  had  been  erected  or  placed  upon  the  land  which 
cost  the  defendant  money,  and  which  are  of  value  to  it,  the 
plaintiff  cannot  be  charged  with  this  cost,  or  special,  peculiar 
value  to  defendant,  if  the  actual  value  of  the  premises  has  not 
been  onbanced  thereby.  On  the  other  hand,  the  defendant 
cannot  be  denied  all  relief  under  this  rem.edial  statute  on  the 
ground  that  the  improvements  are  not  adapted  to  the  use  to 
wbich  tbe  plaintiff  may  assert  it  to  be  his  intention  to  devote 
the  pro])erty  upon  recovering  it. 

"*•'•'  The  fact  that,  by  the  terms  of  the  deed  under  which  the 
defendant  held,  the  use  of  the  premises  was  limited  to  a  particu- 
lar ])urpose,  does  not  prevent  the  deed's  constituting  color  of 
title. 

Tlie  judgment  will  be  reversed   and  a  new  trial  ordered. 

The  other  justices  concurred. 


.irDICTAL  SALES— EPTOPPKT.  AOATNST  HEIRS. -Tlip  heirs 
of  ;i  (locedent  who  roocivp  the  procoofl?;  of  nn  aflniiTiistiator's  snlo 
of  land,  are  estopped  to  deny  the  validity  of  the  sale,  even  though 

it  is  so  far  void  ;is  to  ciinvcy  v,t>  i;'!i'  ;n  ':i\v:  Wodds'oi-k  Jnm  Cn. 
v.  Eullenwidor.  87  Ala.  5S-l,'l,3  Am.  St.  Rep.  73.  See,  too,  Lewis 
V.  T.iclity.  ,•',  Wasli.  21.'i.  :2s  Am.  St.  ]{<']<.  '_'.":  'i'.MTcll  v.  WoymduT;!. 
."2  Fin.  2~>r,.  Pu  Am.  St.  Rt^p.  94.  ITow'^vim'.  in  soini^  jnrisdietimis  an 
ostnppol  in  pais  cannot  work  a  transf.-i-  of  ilio  l.-L'-al  title  to  laml: 
Hayes  v.  Livingston,  34  Mich.  3S4.  22  Am.   Rt  p.  y.V.i. 
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B.TECTMENT— IMPROVEMENTS.— In  an  action  for  mesne  profits 
against  a  bona  fide  possessor  under  claim  of  right,  he  should  be 
allowed  for  improvements  made  by  him  to  the  extent  that  they 
have  Increased  the  value  of  the  premises,  and  he  Is  not  restricted  to 
the  value  of  the  improvements  themselves;  Note  to  Barrett  T. 
Stradl,  9  Am.  St  Rep.  805. 


Williams  u  McKeand. 

[119  Michigan,  507.] 

WILLS— RESIDUARY  LEGATEE.— A  devise  to  a  son  of  "all 
the  residue  of  the  testator's  real  estate  and  personal  property  not 
hereinbefore  enumerated,  as  hereinafter  described,"  is  a  specific 
bequest  of  the  subsequently  enumerated  property,  and  does  not 
entitle  the  son  to  talje  as  residuary  legatee  the  lapsed  legacies  and 
property  not  enumerated  In  the  bequest  to  him. 

J.  H.  McDonald  and  A.  &  S.  11.  Perry,  for  the  appellants. 

Bowen,  Douglas  &  Whiting,  A.  C.  Baldwin,  E.  G.  Stevenson, 
and  J.  H.  Patterson,  for  the  appellees. 

^»  MONTGOMEPtY,  J.  This  bill  was  filed  by  the  com- 
plainants, as  executors  of  the  last  will  and  testament  of  Ferdi- 
nand Williams,  deceased,  late  of  Oakland  county,  Michigan,  to 
obtain  a  construction  of  the  will.  The  estate  consists  of  about 
thirteen  thousand  four  hundred  dollars  in  cash,  of  household 
furniture,  arms,  stock  and  utensils  on  his  farm,  appraised  at 
six  hundred  and  ninety-two  dollars,  and  of  real  estate  consist- 
ing of  his  home  farm,  located  in  Oakland  county,  appraised  at 
five  thousand  dollars,  and  of  real  estate  (all  vacant)  located  in 
the  city  of  Detroit,  appraised  at  about  one  hundred  and  fifteen 
thousand  dollars.  The  will  was  drawn  by  the  testator,  a  man 
of  liberal  education,  but  not  versed  in  law.  The  first  clause  ap- 
points the  complainants  executor  and  executrix.  The  second 
makes  certain  bequests,  including  a  life  estate  in  the  home 
farm,  and  all  stock  and  tools  thereon,  to  the  wife  of  the  testa- 
tor, on  condition  that  the  wife  make  and  deliver  a  good  and 
sufficient  release  of  dower  on  the  whole  of  the  residue  of  the 
real  estate  of  which  the  testator  should  die  possessed.  Tliese 
were  followed  by  various  other  specific  bequests  to  the  children, 
and  then  follows  a  bequest  to  Julien  as  follows: 

B09  "To  my  son  .Jiilien  Williams,  bis  heirs,  executors,  and 
assigns,  I  do  give,  devise,  and  bequeath  all  the  residue  of  my 
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real  estate  and  personal  property  not  hereinbefore  enumerated, 
as  hereinafter  described.  [Here  follows  a  description  of  lands.] 
I  also  give,  devise,  and  bequeath  to  my  son  Julien  Williams  all 
my  real  estate  in  the  township  of  Springwells,  county  of  Wayne, 
state  of  Michigan,  remaining  after  the  aforesaid  bequests,  to 
wit:  Lot  number  twelve  (12)  in  the  rear  concession  of  private 
claim  number  thirty  (30),  also  lot  number  thirty-seven  (37), 
also  lot  number  forty-seven  (47),  in  said  rear  concession  of  pri- 
vate claim  thirty  (30),  together  with  the  rights,  hereditaments, 
and  appurtenances  tliereto  belonging.  Also  I  give  to  my  son 
Julien  my  real  estate  in  the  county  of  St.  Joseph,  state  of 
Michigan,  to  wit:  Thirty-nine  (39)  acres  of  land  adjacent  to  the 
village  of  ]\Iottville,  in  said  county  and  state,  and  also  two  blocks 
of  lots,  and  three  or  four  lots  over  and  above  said  blocks,  there 
pertain  pertaining  to  me.  I  also  give  to  my  said  son  Julien  all 
the  arms  of  which  I  may  die  possessed,  including  guns,  rifles, 
pistols,  revolvers,  etc.  Also,  I  charge  my  said  son  Julien  to  pay 
out  of  his  proper  share,  as  herein  set  forth,  all  my  debts  and 
liabilities;  also  my  necessary  funeral  charges." 

This  will  was  executed  ISTovember  8,  1863.  The  testator  sur- 
vived until  iSTovember  12,  1896,  He  survived  his  wife,  w^ho 
died  April  29,  1892,  and  his  son  Saxton  Cook  Williams, 
who  died  February  20,  1893.  The  will,  by  its  terms,  dis- 
posed of  substantially  all  the  property  which  the  testator 
had  at  its  date,  except  the  remainder  in  the  farm  after  the 
life  estate  of  the  wife  expired.  Subsequently,  the  estate  of  the 
testator  increased  from  forty  thousand  dollars  to  about  one 
hundred  and  thirty-five  thousand  dollars,  which  was  its  value  at 
the  time  of  ^Iv.  Williams'  death.  The  question  which  arises 
for  discussion  is  whether,  under  the  last  clause,  Julien  Williams 
is  onfiiled  to  take  as  residuary  legatee  the  lapsed  legacies  and 
pro]icrty  not  specifically  disposed  of,  or  whether  this  clause  is 
a  specific  bequest  to  him  of  enumerated  property.  The  learned 
circuit  judge  adopted  the  latter  construction,  and  from  his  de- 
crco  complainants  appeal. 

The  question  is  not  free  from  dilTiculty.  U'e  are  not  cited 
to  any  cases  precisely  in  point.  We  are  cited  to  ^^^  many  cases 
in  which  a  general  residuary  clause  has  been  held  effectual,  al- 
tliongh  followed  by  enumeration  of  specific  property  less  than 
the  whole;  but  in  most  instances  these  cases  have  been  deter- 
mined by  the  terms  of  the  will,  which  were  held  to  manifest  an 
intention  of  naming:  a  residuary  legatee.  The  rule  that  such  a 
construction  should  be  given  as  will,  if  possible,  avoid  intestacy. 
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is  invoked;  also,  the  rule  that  the  will  speaks  from  the  time  of 
the  death  of  the  testator;  and  undoubtedly  the  intention  should 
he  sought  with  both  rules  in  mind,  but  neither  rule  should  be 
BO  applied  as  to  extend  the  force  of  terms  which  are  obviously 
restricted:  Gold  v.  Judson,  21  Conn.  622.  The  will  in  ques- 
tion exhibits  on  its  face  an  intention  to  specifically  describe  the 
property  which  the  testator  intended  to  give  to  each  beneficiary. 
The  fact  that  all  the  real  estate  was  carefully  described  indicates 
this;  but  what  is  more  persuasive  is  that,  when  the  bequest  to 
Julien  is  reached,  the  first  reference  is  to  such  property  as  has 
not  been  already  enumerated,  showing  that  the  testator  had  be- 
fore him  a  list  of  all  of  his  property,  or,  at  least,  had  it  in  mind. 
Having  disposed  of  certain  portions,  he  now  proceeds  to  deal 
with  what  was  remaining;  and  the  conclusion  is  to  our  minds 
inevitable  that  he  is  attempting  to  deal,  not  with  an  uncertain 
holding,  and  that  he  did  not  have  in  mind  after-acquired  prop- 
erty, but  he  is  still  writing  with  the  inventory  before  him.  "All 
the  residue  of  my  real  estate  and  personal  property."  That  ref- 
erence is  to  the  definite  property  which  he  has  in  mind,  and  has 
started  out  to  dispose  of.  He  describes  it,  therefore,  by  ^^*  ex- 
cluding that  which  has  been  before  enumerated,  and  describing 
specifically  that  which  he  intends  to  grant  to  Julien.  The. 
words  which  he  employs  are  words  of  limitation  and  restriction,  | 
and  we  think  should  be  so  construed.  While,  as  before  stated, 
no  case  "on  all  fours"  is  cited,  we  think  the  following  cases  give 
support  to  the  view  here  expressed:  Quinn  v.  Hardenbrook,  54 
N.  Y.  83;  Springett  v.  Jenings,  6  Ch.  App.  333;  Wheeler  v. 
Brewster,  68  Conn.  177. 

In  Eedfield  on  Wills,  in  a  note  to  page  110  of  volume  2,  the 
decision  of  the  master  of  the  rolls.  Sir  John  Eomilly,  in  In  re 
Kendalls'  Trust,  14  Beav.  608,  is  quoted,  as  follows:  "As  a  gen- 
eral rule,  I  should  consider  that  where  a  testator  expresses  that 
he  gives  to  A  everjihing  he  dies  possessed  of,  and  afterward 
enumerates  what  it  is  that  he  intends  to  give,  the  bequest  would 
be  confined  to  the  specific  enumeration";  and  the  learned  au- 
thor adds:  "This,  as  it  seems  to  us,  brings  this  class  of  excep- 
tions to  one  very  intelligible  point,  and  almost  the  only  one  to 
be  extracted  from  the  cases.  How  extensive  its  application  may 
be  is  more  questionable."  If  this  test  be  applied  to  this  case, 
we  find  that  the  construction  contended  for  by  the  appellees 
must  be  adopted.  Indeed,  the  case  is  stronger  for  the  appellees 
than  that  put  by  the  master  of  the  rolls,  in  the  language  quoted; 
for  in  the  present  case  the  general  words  do  not  in  terms  extend 
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to  any  other  than  the  property  owned  at  the  time  of  the  execu- 
tion of  the  Avill,  and  it  is  as  clear  as  Language  can  make  the  in- 
tent that  there  is  an  attempt  to  enumerate  what  it  is  that  the 
testator  intends  to  give.  This  intention  is  not  manifested  alone 
hy  the  fact  of  the  enumeration  (as  was  the  fact  in  many  of  the 
cases  cited  by  appellants),  but  is  made  manifest  by  the  words 
which  precede  the  enumeration,  "as  hereinafter  described." 

The  decree  of  the  circuit  court  accords  with  the  construction 
which  we  have  given  the  will,  and  will  be  affirmed. 

The  other  justices  concurred. 


LEGACY— RESIDUARY  OR  SrECIFIC— A  residuary  legacy 
embraces  only  that  which  remains  after  all  the  bequests  of  the  will 
are  discharged;  a  specific  legacy  is  one  that  can  be  separated  from 
the  body  of  the  estate  and  pointed  out  so  as  to  individualize  it: 
Extended  note  to  Brill  v.  Wright,  8  Am.  St.  Rep.  721.  See,  too. 
In  re  Williams,  112  Cal.  521,  53  Am.  St  Rep.  224.  Every  gift  of 
land,  even  as  a  general  residuary  devise,  is  specific:  Extended  not« 
to  Walton  V.  Walton,  11  Am.  Dec.  469. 


Keyes  v.  Konkel. 

[119  Michigan,  '50.] 

REPLEVIN.— A  HUMAN  CORPSE  IS  NOT  PROPERTY  and 

an  action  of  replevin  will  not  lie  for  its  reiurn. 

J.  H.  Davitt,  for  the  appellants. 
Harris  &  Kendrick,  for  the  appellee. 

5--''»  MONTGOMERY,  J.  This  is  an  action  of  replevin  to  re- 
cover the  dead  body  of  plaintiffs  brother.  The  deceased  died 
at  a  hospital,  and  defendants,  who  are  undertakers,  took  charge 
of  the  corpse  by  request  of  the  hospital  authorities.  The  plain- 
litf,  after  the  defendants  had  performed  some  services  in  fitting 
the  body  for  burial,  demanded  possession  of  the  body,  and  de- 
fendants refused  to  deliver  the  body  up  unless  paid  for  their 
services.     Thereupon  plaintiff  instituted  this  suit. 

The  question  presented  is  whether  replevin  will  lie  in  this 
state  for  a  human  corpse.  The  question  is  happily  more  novel 
than  dilTicult.  The  statute  (2  IIoAvell's  Statutes,  section  GS56) 
provides  for  tlie  proceeding  of  replevin  in  justice's  court,  and  re- 
quires an  aflidavit  by  the  plaintiff  setting  forth  that  his  ''per- 
Eonal  goods  and  chattels"  have  been  unlawfully  taken  or  are  un- 
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lawfully  detained.     The  ^^  replevin  statutes  (2  Howell's  Stat- 
utes, sections  8346,  8347)  provide  for  a  judgment  for  defendant, 
when  the  plaintiff  fails  in  his  case,  for  a  return  of  the  property 
or  for  its  value.     It  is  apparent  that  no  return  of  the  property 
can  be  ordered  in  case  of  the  replevin  of  a  dead  body,  and  it  is 
equally  true  that  its  value  in  money  can  neither  be  appraised 
nor  ascertained  by  a  jury.     It  was   formerly  held   in  England 
that  there  could  be  no  property  in  a  human  body:  Williams  v. 
Williams,  L.  R.  20  Ch.  Div.  659,  also  reported  in  21  Am.  Law. 
Eeg.  508;  Guthrie  v.  Weaver,  1  Mo.  App.  141;  Meagher  v.  Dris- 
coll,  09    :Mass.  284,  96    Am.  Dec.  759;  Pierce    v.    Proprietors 
etc.,   10  11.   I.  227,  14   Am.   Rep.    667;  Weld   v.  Walker,   130 
Mass.  422,  39   Am.  Rep.  465.     In   certain  modern   American 
cases,  a  dead  body  has  been  said  to  be  a  quasi  property,  and  the 
right  to  control  and  bury  it  and   to  recover   against   one  who 
mutilates    the    corpse   has   been   maintained:  Pierce   v.    Pro- 
prietors etc.,  10  R.  I.  227,  14  Am.  Rep.  667;  Weld  v.  Walker, 
130    Mass.     422,    39     Am.    Rep.    465;  Bumey   v.    Children's 
Hospital,  169  Mass.  57,  61  Am.  St.  Rep.  273;    Larson  v.  Chase, 
47  Minn.  307,  28  Am.  St.  Rep.  370;  Foley  v.  Phelps,  1  K  Y. 
App.  Div.  551,  37  IST.  Y.  Suj^p.  471.     Recovery  for  the  refusal 
of  the  right  to  bury  or  for   mutilation  of   the  body  is   rather 
based  upon  an  infringement  of  a  right  than  upon   the  notion 
that  the  property  of  plaintiff  has  been  interfered    with.     The 
recovery  in  such  cases  is  not  for  the  damage   to  the  corpse  as 
property,  but  damage  to  the  next  of  kin  by  infringement  of  his 
right  to  have  the  body  delivered  to  him  for  burial  without  mu- 
tilation.    In  numerous  cases  equity  has  taken  jurisdiction  to 
prevent  interference  with  the  control  of  the  dead  body  by  per- 
sons entitled  to  control  it:  See  Weld  v.  Walker,  130  Mass.  422, 
39  Am.  Rep.  465;  Pierce  v.  Proprietors  etc.,  10  R.  L  227,  14  Am. 
Rep.  667.     And  in  Regina  v.  Fox,  2  Q.  B.  246,  the  remedy  by 
mandamus  to  a  jailer  was  granted.     But  on  every  consideration 
we  are  of  the  opinion  that  replevin  cannot  be  maintained. 

It  is  not  contended  that  the  defendants  are  entitled  to  main- 
tain a  lien.  It  is  obvious  that  return  cannot  be  adjudged. 
'^^'^  The  only  proper  judgment  is  one  dismissing  the  proceeding, 
with  costs  of  all  the  courts  to  the  defendants.     It  is  so  ordered. 

The  other  justices  concurred. 


Dead  Bodies— Rights  In  and  to,  and  the  Remedies  for  Their  Enforce 

ment. 

Riffht  of  Possession  and  Burial.— This  Is  a  live  topic  as  far  as  litiga- 
tion is  concerned.  At  the  common  law  tliere  wns  no  property  in  a 
human  corpse.    The  whole  matter   of   its  burial,   as   well  as  the 
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custody  of  the  body  after  burial,  was  within  the  exclusive  cogni- 
zance of  the  church,  and  of  the  ecclesiastical  courts.  "While  it  is 
still  admitted  that  there  is  no  property  in  the  dead  body  of  a 
human  being,  In  the  commercial  sense  of  the  term,  yet  those  who 
are  entitled  to  its  possession  and  custody  for  the  purpose  of  burial 
have  legal  rights  in  it  which  tlie  law  recognizes  and  protects,  and 
any  interference  witli  such  rights  is  an  actionable  wrong:  Larson 
V.  Ghase,  47  Minn.  307,  28  Am.  St.  Rep.  370;  Tierce  v.  Proprietors 
etc.,  10  R.  I.  227,  14  Am.  Rep.  6G7.  A  person  may,  by  will, 
absolutely  determine  what  disposition  shall  be  made  of  his  re- 
mains: Scott  V.  Riley.  IG  Phila.  lOG.  But  when  no  such  disposition 
is  made  of  the  dead  body  of  a  human  being,  it  belongs  to  the 
surviving  relatives,  in  the  order  of  inheritance,  like  other  property, 
and  such  relatives,  and  not  the  executor  or  administrator,  have  the 
right  to  the  custody  and  burial  thereof:  Renihan  v.  Wright,  12.5 
Ind.  53G,  21  Am.  St.  Rep.  249;  Bogert  v.  Indianapolis,  13  Ind.  134. 
Before  the  body  of  a  deceased  human  being  is  buried,  there  Is  a 
right  vested  in  tlic  husband  or  wife  or  next  of  kin  to  possession 
for  the  purpose  of  burial  or  other  legal  disposition  of  it:  Burney 
V.  Children's  Hospital.  1G9  Mass.  57,  Gl  Am.  St.  Rep.  273;  Weld  v. 
Walker,  130  Mass.  422,  39  Am.  Rep.  465;  Foley  v.  Phelps,  1 
N.  Y.  App.  Div.  551.  As  between  relatives  of  the  deceased,  a 
widow,  and  not  tlie  next  of  kin,  has  the  right  to  control  the  burial 
of  her  deceased  husband,  dependent,  however,  upon  the  peculiar 
circumstances  of  the  case,  or  the  waiver  of  such  right  by  consent 
or  otherwise:  Hackett  v.  Hackett,  18  R.  I.  155,  49  Am.  St.  Rop.  762. 
The  widow  has  the  right  to  the  custody  of  the  body  of  her  de- 
ceased husband  for  the  purpose  of  preservation,  preparation,  and 
buri.al,  and  may  maintain  an  action  against  anyone  who  Interferes 
therewith  or  mutilates  or  destroys  it:  Larson  v.  Chase,  47  Minn. 
307,  28  Am.  St.  Rep.  370.  It  lias  been  held  that,  although  the  widow 
has  the  right  to  bury  her  dead  husband,  she  has  no  right  to,  or  con- 
trol over,  the  body  after  the  interment,  as  tlie  disposition  of  the 
remains  of  a  dece.ased  person  after  burial  belongs  exclusively  to 
liis  next  of  kin:  Wynkoop  v.  Wynkoop,  42  Pa.  St.  293,  82  Am.  Dec. 
.■"lOG.  and  extended  note  thereto  on  the  subject  now  under  considera- 
tion. 

Tlio  husband  is  entitled  to  control  the  remains  of  his  deceased 
wife,  and  lie  has  a  right  to  select  tlie  permanent  place  of  burial  of 
the  body,  and  In  the  performance  of  such  right  and  duty  he  should 
not  be  interfered  with.  Hence,  if  the  husband,  in  accordance  witli 
the  wislies  of  his  deceased  wife,  places  her  body  temporarily  in  the 
receiving  vault  of  a  cemetery,  he  cannot  be  enjoined,  at  tlie  suit 
of  the  next  of  kin  of  tlie  deceased,  lier  brothers  and  sisters,  from 
removing  tlie  remains  for  permanent  burial  in  liis  own  burial  lot: 
.lohnston  v,  Marinus,  18  AM>.  N.  C.  72.  It  is  tlie  duty,  as  well  as 
the  right,  of  the  husband  to  bury  the  body  of  his  deceased  wife: 
Garvey  v.  McCue,  3  Kedf.  315.     Relatives  of  a  deceased  person  have 
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the  right  to  Inter  the  body.  This  right  having  been  exercised  by 
the  father,  though  against  the  husband's  consent,  or  by  the  hus- 
band, though  against  the  consent  of  the  father,  no  right  to  the 
corpse  remains,  except  to  protect  it  from  insult:  Guthrie  v.  Weaver, 
1  Mo.  App.  130.  Parents  have  the  right  to  the  possession  of  the 
body  of  their  dead  child  and  to  bury  it:  Renihan  v.  Wright,  125  Ind. 
530,  21  Am.  St.  Rep.  249. 

Remedies.— The  question  as  to  the  right  to  select  the  place  of 
burial  of  a  deceased  must  be  solved  upon  equitable  grounds;  and 
while  there  is  no  property  in  the  remains  themselves,  yet  the  per- 
son having  charge  thereof  holds  them  as  a  sacred  ti-ust  for  the 
benefit  of  all  who  may,  from  family  ties  or  friendship,  have  an  in- 
terest in  them.  In  case  of  a  contention,  the  court  should  assume  an 
equitable  jurisdiction  over  the  subject,  somewhat  in  analogy  to 
the  care  and  custody  of  infants,  and  make  such  a  disposition  as 
should  seem  to  be  best  and  right  under  all  of  the  circumstances: 
Snyder  v.  Snyder,  GO  How.  Pr.  308;  Pierce  v.  Proprietors  etc.,  10  R,  I. 
227,  14  Am.  Rep.  007.  A  husband  and  wife  may  maintain  an  ac- 
tion against  a  third  person  and  recover  damages  for  a  deprivation 
of  the  right  to  bury  the  body  of  their  deceased  child:  Renilian  v. 
Wright,  125  Ind.  530,  21  Am.  St.  Rep.  249.  If  a  city  ordinance  re- 
quires a  physician's  certificate  of  the  cause  of  death  before  burial 
of  the  body  of  a  deceased  person  and  the  circumstances  of  deatli 
are  such  as  to  render  a  post  mortem  examination  of  the  body  neces- 
sary to  enable  the  attending  physician  to  certify  the  true  cause  of 
death,  no  action  for  damages  can  be  maintained  by  the  heirs  of  the 
deceased,  either  against  the  physician  who  made  such  examination 
in  a  proper  manner  or  against  the  undertaliers  who  had  charge  of 
the  corpse  for  permitting  such  examination  to  be  made:  Cooli  v. 
Walley,  1  Colo.  App.  103.  Replevin  does  not  lie  for  the  return  of  a 
co^ffin  containing  a  corpse:  Guthrie  v.  Weaver,  1  Mo.  App.  130. 

Disi)ite7-ment.— The  unlawful  disinterring  of  the  body  of  a  de- 
ceased human  being  is  an  indictable  offense  both  at  common  law 
and  under  the  statutes  of  the  several  states.  It  seems  to  malie  no 
difference  for  what  purpose  the  body  is  disinterred,  whether  for 
dissection  or  otlierwise,  so  long  as  the  disinterment  is  unauthorized 
and  done  maliciously,  without  tlie  consent  of  the  deceased  given 
in  his  lifetime,  or  of  his  near  relatives  given  subsequently  to  his 
death:  State  v.  McClure,  4  Blacl^f.  328;  McNamee  v.  People,  31  Mich. 
473;  Commonwealth  v.  Slaclr,  19  Pick.  304;  Commonwealth  v.  Cooley, 
10  Pick.  37;  Commonwealth  v.  Loring,  8  Pick.  370;  People  v.  Dal- 
ton,  58  Cal.  220;  State  v.  Little,  1  Vt.  331;  People  v.  Graves.  5  Park 
C.  C.  134;  Tate  v.  State,  0  Blackf.  110;  State  v.  Pugsley,  75  Iowa, 
742;  Schneider  v.  State,  40  Ohio  St.  330.  A  person,  without  being 
actually  present  at  the  disinterment  of  a  doad  body  unlawfully  dis- 
turbed, may  be  found  guilty  of  the  offense,  if.  with  the  intention 
of  giving  assistance,  he  is  near  enough  to  afford  it.  slionld  it  be 
needed:  Tate  v.   State,  0  Blackf.  110;   State  v.   Pugsley,  75   Iowa. 
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742.  In  ralmer  v.  Broiler,  78  Wis.  483,  It  appeared  that  a  sister  of 
the  deceased,  wliose  sluill  liad  been  fractured,  caused  an  inquest  to 
be  held  for  the  purpose  of  ascertaining  whether  his  death  was 
caused  by  criminal  means.  At  her  request  and  under  the  direction 
of  the  coroner  a  surgeon  made  an  autopsy  at  tlie  tomb.  lie  re- 
moved part  of  the  slvull  and,  after  producing  it  at  the  inquest,  re- 
tained it  in  his  possession  by  direction  of  the  coroner,  and  it  was 
held  that,  under  the  circumstances,  there  could  be  no  conviction  of 
any  of  the  interested  parties  of  body  stealing:  Talmer  v.  Broder, 
78  Wis.  4S3.  A  similar  ruling  was  made  under  similar  circum- 
stances in  People  v.  Fitzgerald,  105  N.  Y.  HG,  59  Am.  Rep.  483. 
Trespass  may  be  maintained  and  punitive  damages  recovered 
against  a  cemetery  association  for  the  disinterment  of  a  deceased 
relative  of  the  plaintiff  in  reckless  disregard  of  the  latter's  right. 
In  such  case,  if  the  trespass  is  willful,  a  verdict  for  one  thousand 
dollars  damages  will  not  be  disturbed:  Thirkfield  v.  Mountain  View 
Cemetery  Assn.,  12  Utah.  7G;  Jacobus  v.  Congregation  etc.,  107  Ga. 
518,  73  Am.  St.  Rop.  141.  If,  In  an  action  of  trespass  for  entering 
a  private  burying  ground  and  removing  bodies  therefrom,  the  de- 
fendants plead  and  prove  that  they  were  the  owners  of  and  in  pos- 
session of  the  premises  at  and  prior  to  the  time  of  the  alleged 
trespass,  and  that  the  bodies  were  disinterred  in  good  faith,  and  with 
cars  and  decency,  the  plaintiff  is  not  entitled  to  recover:  Burham 
V.  Loeb,  107  Ala.  G04;  Hamilton  v.  New  Albany,  30  Ind.  482.  A 
dead  human  body  becomes  after  burial  a  part  of  the  ground  to 
which  it  has  been  committed,  and  one  who  buries  his  dead  in 
soil  to  which  he  has  a  freehold  right,  and  to  the  possession  of  which 
he  is  entitled,  can  maintain  an  action  of  trespass  quare  clausum 
fregit  against  anyone  who  disinters  the  body  or  digs  or  disturbs  the 
gi'ave.  And  if  one  has  been  permitted  to  bury  his  dead  in  a  public 
cemetery,  by  the  express  or  implied  consent  of  those  in  proper  con- 
trol of  it,  he  acquires  such  a  possession  in  the  spot  of  ground  in 
which  the  body  is  buried,  as  entitles  him  to  maintain  sucli  action 
against  tlie  owner  of  the  fee,  or  a  stranger  who,  without  his  consent, 
negligently  or  wantonly  disturbs  it:  Bessemer  Land  etc.  Co.  v.  .Ten- 
kins,  111  Ala.  135,  5G  Am.  St.  Rep.  2G;  Meagher  v.  Driscoll,  99  Mass. 
281,  90  Am.  Dec.  759;  I'age  v.  Symonds,  03  N.  II.  17,  50  Am.  Rep.  480. 
In  an  action  of  trespass  to  recover  damages  for  the  unlawful  dis- 
interment of  the  body  of  plaintiff's  cliild  from  its  burial  place,  the 
injury  to  the  natural  feelings  of  the  plaintiff  may  be  considered  by 
the  jury  in  estimating  the  damages:  Bessemer  Land  etc.  Co.  v. 
Jenkins,  111  Ala.  35,  5G  Am.  St  Rep.  2G;  Meagher  v.  Driscoll,  99 
Mass.  281.  9G  Am.  Dec.  759. 

Tlie  disinterment  and  removal  of  the  remains  of  persons  Interred 
in  a  burial  ground,  without  the  consent  of  their  next  of  kin,  may 
be  enjoined  at  the  suit  of  such  of  the  relatives  of  the  deceased  as 
Iiave  the  riglit  to  Inter  In  such  ground:  First  Presbyterian  Church 
V.  Second  Presbyterian  Church,  2  Brewst.  372;  Price  v.  Methodist 
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Episcopal  Church,  4  Ohio,  515;  Mitchell  v.  Thorne,  134  N.  Y.  536, 
30  Am.  St.  Rep.  699.  It  has,  however,  been  held  that  the  burial 
of  relatives  in  the  cemetery  of  a  religious  society  confers  no  right 
or  title  upon  the  survivors,  to  enjoin  the  sale  of  such  cemetery  by 
the  society  and  the  disinterment  and  removal  of  the  remains  of  the 
persons  buried  there,  when  such  removal  is  in  other  respects  con- 
ducted decently  and  according  to  law:  Windt  v.  German  Reformed 
Church,  4  Sand.  Ch.  471. 

Damages  for  Mutilation.— The  person  entitled  to  the  custody  and 
possession  of  a  human  body  for  the  purposes  of  preservation  and 
burial  is  entitled  to  recover  damages  from  one  who,  unlawfully 
and  without  authority,  mutilates  such  body:  Larsen  v.  Chase,  47 
Minn.  307,  28  Am.  St.  Rep.  370;  Foley  v.  Phelps,  1  N.  Y.  App.  Div. 
551.  Mental  suffering  is  an  element  of  the  damages  which  may  be 
recovered  in  such  case,  if  it  is  the  direct,  proximate,  and  natural 
consequences  of  the  act  of  mutilation:  Larson  v.  Chase,  47  Minn. 
S07,  28  Am.  St.  Rep.  370;  Foley  v.  Phelps,  1  N.  Y.  App.  Dlv.  551. 
If  a  coroner  is  authorized  to  order  an  autopsy  to  be  made  on  the 
body  of  the  deceased  to  ascertain  the  cause  of  death  without  the 
consent  of  the  family  or  next  of  kin  of  such  deceased,  neither  the 
coroner  acting  in  good  faith,  nor  the  physician  who  maizes  a  post 
mortem  examination  in  the  usual  manner,  and  upon  the  authority 
of  such  coroner,  is  liable  In  an  action  to  the  family  or  relatives  of 
the  deceased,  for  the  mutilation  of  his  body  without  their  consent: 
Young  V.  College  of  Physicians,  81  Md.  358.  In  Griffith  v.  Charlotte 
etc.  R.  R.  Co.,  23  S.  C.  25,  55  Am.  Rep.  1,  the  doctrine  of  the  com- 
mon law  that  there  could  be  no  property  in  a  dead  human  body  was 
applied  and  It  was  there  held  that  the  administrator  could  not 
maintain  an  action  to  recover  damages  for  the  willful  or  negligent 
mutilation  of  the  dead  body  of  his  Intestate  who  had  been  mur- 
dered, and  placed  on  defendant's  railroad  track  and  repeatedly  run 
over  by  its  cars.  The  court  in  this  case,  however,  failed  to  decide 
what  would  be  the  rights  of  the  next  of  kin  under  such  circum- 
stances. 

Right  of  Removal.— It  a  husband  consents  to  the  burial  of  his  wife 
in  a  lot  owned  by  another  person,  but  not  with  the  intention  or 
understanding  that  It  should  remain  there  permanently,  a  court  of 
equity  may  permit  him  to  remove  her  body  to  his  own  land,  and 
may  restrain  any  interference  with  such  removal:  Weld  v.  Walker, 
130  Mass.  422,  39  Am.  Rep.  405.  A  widow  and  not  the  next  of  kin 
has  the  right  to  remove  the  body  of  her  deceased  hnsliand.  afrer 
Interment,  to  another  place  of  sepulture,  unless  she  has  waived 
such  right  by  consent  or  otherwise:  Hackett  v.  Hackett.  18  U.  1. 
155,  49  Am.  St.  Rep.  702.  In  Wynkoop  v.  Wynkoop.  42  Pa.  St.  293, 
82  Am.  Dec.  506,  the  right  of  the  widow  to  remove  the  remains 
of  her  deceased  husiiand  from  one  cemetery  to  anotlier  after  the 
first  Interment  of  his  body,  was  denied,  on  tlie  ground  that  tlie 
widow  had  no  right  to  or  control  over  the  body  of  her  deceased 
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husband  after  the  Intorineut.  The  disposition  of  his  remains  there- 
after belongs  exclusively  to  his  next  of  kin  in  preference  to  the 
widow.  If  the  husband,  in  accordance  with  the  expressed  wishes  of 
his  dead  wife,  expressed  to  him  sliorlly  before  her  death,  places  her 
corpse  temporarily  in  the  receiving  vault  of  a  cemetery,  he  cannot 
be  enjoined,  at  the  suit  of  tlie  next  of  kin  of  the  deceased,  her 
brothers  and  sisters,  from  removing  the  remains  for  burial  to  his 
own  lot:  Johnson  v.  Marinus,  IS  Abb.  N.  C.  72.  The  widow  of  a 
deceased  husband  is  entitled  to  enjoin  the  removal  of  his  remains 
by  one  of  his  children,  contrary  to  her  will,  after  she  has  properly 
buried  such  remains  at  her  own  expense:  Secord  v.  Secnrd,  18  Abb. 
N.  C.  7S.  In  Thompson  v.  Deeds,  93  Iowa,  228,  a  father  was,  ac- 
cording to  his  wish,  buried  with  his  first  wife  and  his  daughter's 
husband,  in  a  lot  belonging  to  the  daugliter.  The  widow  of  such 
fatlier,  a  second  wife,  desired  to  erect  a  monument  to  him  upon 
such  lot,  and,  upon  being  denied  permission,  threatened  to  remove 
tlie  remains.  An  action  to  restrain  such  removal  was  brought,  and 
the  court  held  that  such  removal  might  be  enjoined,  that  the  widow 
had  the  right  to  erect  the  monument,  with  due  regard  to  the  plain- 
tiff's daughter's  right  to  use  the  remainder  of  the  lot,  but  the  monu- 
ment to  contain  no  reference  to  the  daughter  or  to  the  daughter's 
husband.  In  such  case,  all  of  the  kin  of  the  deceased  were  given 
the  privilege  of  decorating  his  grave  with  flowers  without  Inter- 
ference with  each  other.  If  a  husband,  with  the  full  approval  of 
his  wife,  is,  after  his  death,  buried  by  his  father  in  the  latter's 
cemetery  lot.  the  widow  may  be  enjoined  from  removing  such  de- 
ceased husband's  remains:  Peters  v.  Peters,  43  N.  J.  Eq.  140.  If 
a  father  inters  his  deceased  daughter  in  his  cemetery  lot  with  her 
husband's  consent,  the  latter  cannot  afterward  maintain  an  action 
of  replevin  for  the  cofhn  and  contents  in  order  to  rebury  them  in 
his  own  lot:  Guthrie  v.  Weaver,  1  Mo.  App.  13G. 

The  legislature  has  the  right  to  authorize  a  municipal  corporation 
to  remove  the  remains  of  the  dead  from  cemeteries.  The  right  of 
burial  in  a  churchyard  is  a  privilege  enjoyable  only  so  long  as  the 
ground  continues  a  churchyard  and  is  subject  to  any  right  of  the 
clinrch  to  almndon  it.  One  who  is  merely  a  pewholder  or  has  rela- 
tives buried  in  tlie  cliurchyard,  and  has  no  contract  relation  with 
tlie  cliurcli.  cannot  maintain  the  objection  that  tlie  statute  authoriz- 
ing the  removal  of  the  dead  from  such  churchyard  impairs  the 
obligation  of  a  contract:  Craig  v.  First  Presbyterian  Cliurch.  88 
I'a.  St  42,  32  Am.  Rep.  417.  If  the  owner  of  land  consents,  eitlier 
expressly  or  impliedly,  to  the  interment  of  dead  human  bodies  on 
his  land,  he  has  no  right  to  afterward  remove  bodies  so  buried, 
or  to  deface  or  pull  down  gravestones  or  monuments  erected  to 
their  memory:  State  v.  Wilson.  94  N.  C.  1015.  Nor  has  a  Toml> 
owner  the  right  to  cause  the  removal  of  the  remains  of  the  dead, 
transferred  from  the  place  of  tirst  burial,  and  deposited  by  him 
in  such  tomb  under  his  assurance,  accepted  by  the  relatives  of  tlie 
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deceased,  and  on  the  faith  of  which  they  permitted  the  transfer, 
that  such  remains  should  rest  forever  in  such  tomb:  Choppin  v. 
Dauphin,  48  La.  Ann.  1217,  55  Am,  St.  Rep.  313.  In  such  case,  an 
Injunction  will  lie  to  restrain  the  removal  of  the  remains  thus  de- 
posited in  such  tomb:  Choppin  v.  Dauphin,  48  La.  Ann.  1217,  55  Am. 
St.  Rep.  313.  A  person's  exclusive  right  to  the  possession  of  a  spot 
of  ground,  in  a  public  cemetery,  in  which  his  dead  are  buried,  is 
limited  to  the  time  during  which  the  ground  is  used  for  burial  pur- 
poses, but,  when  the  cemetery  is  discontinued,  and  tlie  bodies  are 
to  be  removed,  notice  should  be  given  to  the  party  entitled.  If 
known,  and  it  can  be  given,  and  if  he  fails  to  remove  tlie  remains, 
their  removal  by  others  must  be  done  in  a  decent  manner:  Besse- 
mer Land  etc.  Co.  v.  Jenkins,  111  Ala.  135,  56  Am.  St.  Rep.  26.  If 
one  has  been  permitted  to  bury  his  dead  in  a  public  cemetery 
by  the  express  or  implied  consent  of  those  in  proper  control  of  it, 
Le  acquires  such  a  possession  in  the  spot  of  ground  in  which  the 
body  is  buried  as  will  entitle  him  to  maintain  an  action  of  trespass 
quare  clausum  fregit  against  the  owners  of  the  fee,  or  strangers 
or  others  who  wantonly  or  negligently  remove  such  body:  Bessemer 
Land  etc.  Co.  v.  Jenlcins,  111  Ala.  185,  56  Am.  St  Rep.  26;  Meagher 
V.  Driscoll.  99  Mass.  281,  96  Am.  Dec.  759.  The  right  to  bring  an 
action  to  recover  damages  for  unlawfully  removing  remains  from 
a  grave  in  a  cemeteiy  does  not  rest  upon  such  facts  as  the  erection 
of  a  headstone  at  the  grave,  putting  turf  about  it,  or  the  lilie,  but 
upon  the  other  and  higher  consideration  of  an  easement  or  license: 
Bessemer  Land  etc.  Co.  v.  Jenkins,  111  Ala.  135.  56  Am.  St.  Rep. 
26;  and  in  an  action  of  trespass  to  recover  damages  for  the  un- 
lawful removal  of  the  remains  of  a  human  being  from  their  burial 
place,  the  Injury  to  the  natural  feelings  of  the  plaintiff,  the  next 
of  kin  to  the  deceased,  may  be  considered  by  the  jury  in  estimating 
the  damages:  Bessemer  Land  etc.  Co.  v.  Jenkins.  Ill  Ala.  135,  56 
Am.  St.  Rep.  26;  Meagher  v.  Driscoll,  99  Mass.  281,  96  Am.  Dec. 
759;  Renihan  v.  Wright,  125  Ind.  536,  21  Am.  St.  Rep.  249. 
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GIFTS  INTER  VIVOS— REVOCATION.— A  recorded  mort- 
gage executed  to  a  father  by  his  son,  providing  for  the  payment 
by  the  son  to  the  father  of  an  annual  sum  during  his  life  and 
thereafter  of  a  specific  sum  to  his  daughter,  who  has  knowledge 
of  the  gift,  and  that  it  is  secured  by  mortgage,  is  a  gift  inter  vivos, 
and  cannot  be  revoked  by  the  discharge  of  the  mortgage  by  the 
fatlier  as  fully  paid  and  satisfied. 

GIFTS  INTER  VIVOS.— TO  CONSTITUTE  a  gift  inter  vivos, 
there  must  be  a  delivery  of  the  thing  given,  either  actual  or  con- 
structive. 
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GIFTS  TO  BE  VALID  MUST  BE  EXECUTED,  and  there 
must  be  such  delivery  from  the  donor  to  the  donee  as  places  the 
property  within  the  dominion  and  control  of  the  latter,  with  In- 
tent to  transfer  the  title  to  him. 

GIFTS  BENEFICIAL  TO  THE  DONEE  ARE  PRESUMED 
to  have  been  accepted. 

GIFTS— DEEDS  OF.-RECORDIXG  a  deed  of  gift  with  In- 
tent to  pass  title  is  a  sufficient  delivery. 

T.  A.  E.  &  J.  C.  Weadock,  for  the  appellants. 

T.  "W.  Atwood,  for  the  appellee. 

^«=*  LOXG,  J.  It  appears  that  Alexander  McDonald,  in 
June,  1886,  conveyed,  by  warranty  deed,  to  his  two  sons,  John 
and  Donald,  defendants  here,  certain  lands  in  Tuscola  county, 
and  took  back  from  them  a  mortgage  on  the  land  for  three  thou- 
sand dollars,  conditioned  as  follows:  "Provided  always,  and 
these  presents  are  upon  this  express  condition,  that  if  the  said 
parties  of  the  first  part  shall  and  do  well  and  truly  pay,  or  cause 
to  be  paid,  to  the  said  party  of  the  second  part,  the  annual  in- 
terest on  the  first  day  of  September  in  each  year,  at  six  per  cent 
per  annum,  on  three  thousand  dollars,  during  the  lifetime  of 
^*^  said  Alexander  McDonald,  and,  after  his  death,  the  sum  of 
five  hundred  dollars  to  their  sister,  Jennie  ^IcDonald,  then  these 
presents  shall  cease  and  be  null  and  void." 

Jennie  McDonald  at  this  time  was  about  fourteen  years  of 
age.  The  mortgage  was  duly  recorded  by  Alexander  McDon- 
ald, and  payments  of  interest  were  made  from  time  to  time  upon 
this  mortgage,  the  principal  payments  being  made  by  John. 
On  October  9,  1880,  a  new  arrangement  was  entered  into,  and 
Alexander  IMcDonald  discharged  this  mortgage  of  record,  recit- 
ing in  the  discharge  tbat  the  same  had  been  fully  paid  and  satis- 
fied. John  ]\lcDonald  took  a  quitclaim  deed  from  his  brotber, 
Donald,  and  his  wife,  and  thereupon  made  and  delivered  to  his 
father  another  mortgage  to  secure  tb.e  payment  annually  of  a 
sum  equal  to  the  annual  interest  on  throe  thousand  dollars,  dur- 
ing the  lifetime  of  the  father,  but  without  providing  for  the 
payment  of  the  five  hundred  dollars  to  Jennie.  This  mortirage 
was  duly  recorded.  At  the  time  this  last  mortgage  was  made, 
Jennie  had  married  ^Iv.  Holmes.  During  the  lifetime  of  Alex- 
ander, his  son  John  continued  to  pay  him  the  amounts  specified 
in  the  mortgage.  Alexander  died  in  July,  189-lr,  Jennie  there- 
tipon  filed  her  bill  to  foreclose  the  first  mortgage,  claiming  tbat 
tbere  was  due  her  tbereunder  the  five  bundred  dollars,  and  that 
Alexander  McDonald,  her  fatlier,  bad    no  power    to  discharge 
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that  mortgage  and  cut  off  this  payment  secured  to  her  thereun- 
der. The  court  below  entered  a  decree  of  foreclosure,  and  found 
that  the  amount  of  five  hundred  dollars  was  due  complainant, 
with  interest  at  six  per  cent  per  annum  from  date  of  decree. 
From  this  decree,  defendants  appeal. 

The  court  held  that  the  case  was  ruled  by  Love  v.  Francis,  63 
Mich.  181,  6  Am.  St.  Eep.  290,  and  that  the  recording  of  the 
mortgage  providing  for  the  payment  to  Jennie  of  five  hundred 
dollars  amounted  to  a  gift  inter  vivos.  Counsel  for  defendants 
say  that  "the  question  whether  Alexander  McDonald  intended 
to  give  Jennie  five  hundred  dollars  absolutely,  and  that  he  did 
so,  and  she  accepted  it,  answered  in  the  affirmative,  would  bring 
this  case  within  some  of  the  rules  laid  ^^^^  down  in  Love  v. 
Francis,  63  Mich.  181,  6  Am.  St.  Eep.  290,  and,  answered  in  the 
negative,  should  end  the  case";  but  they  contend  that  there 
never  was  any  delivery  to  Jennie;  that  to  contend  that  the  re- 
cording of  the  mortgage  was  a  constructive  delivery  will  not  do 
in  this  case,  because  Alexander  discharged  the  mortgage,  and 
delivered  it  up  to  the  makers,  and  entered  into  a  new  arrange- 
ment; that  there  is  no  question  but  that  Alexander  intended, 
at  the  time  of  making  the  first  mortgage,  to  provide  five  hun- 
dred dollars  for  Jennie,  to  be  paid  after  his  death;  but  that  the 
means  to  effectuate  that  result  he  always  retained,  and,  when 
conditions  changed,  he  changed  his  mind,  and  that  the  gift 
which  he  had  intended  for  her  was  never  delivered,  and  never 
placed  beyond  the  control  of  the  donor. 

To  constitute  a  gift  inter  vivos,  there  must  be  a  delivery  of 
the  thing  given,  either  actual  or  constructive.  It  is  not  neces- 
sary that  it  be  delivered  to  the  person  intended  directly;  it  may 
be  delivered  to  some  person  for  him,  or  to  a  trustee  for  that 
purpose;  but  in  all  cases  such  a  disposition  of  it  must  be  made 
in  favor  of  the  donee  as  effectuates  the  object,  and  places  the 
jus  disponendi  beyond  the  power  of  the  donor  to  recall:  Love  v. 
Francis,  63  Mich.  181,  6  Am.  St.  Rep.  290.  It  is  well  settled 
that  an  intention  to  give,  evidenced  by  a  writing,  may  be  most 
satisfactorily  established,  and  yet  the  intended  gift  may  fail  be- 
cause no  delivery  is  proved:  "Wadd  v.  Hazelton,  137  N.  Y.  215, 
33  Am.  St.  Eep.  707.  Another  Avell-scttled  rule  in  relation  to 
such  gifts  is  that,  to  make  them  valid,  the  transfer  must  be 
executed,  for  the  reason  that,  there  being  no  consideration 
therefor,  no  action  will  lie  to  enforce  it.  To  consummate  such 
gift,  there  must  be  such  a  delivery  from  the  donor  to  the  donee 
as  will  place  the  property  within  the  dominion  and   control  of 
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the  latter,  with  intent  to  transfer  the  title  to  him:  Gray  v.  Bar- 
ton, 55  N.  Y.  72,  li  Am.  Eep.  181. 

But  counsel  for  defendants  contend  that  there  is  no  evidence 
in  the  case  that  the  complainant  ever  accepted  the  gift,  or  knew 
that  it  was  intended  as  a  gift.  Tlie  complainant  ^****  testified 
that  at  the  time  her  father  conveyed  the  farm  to  tlie  sons,  and 
at  various  times  afterward,  she  talked  with  him  about  this  mat- 
ter, and  her  fatlier  told  her  that  John  was  to  pay  him  so  mucli 
a  year,  and  at  his  death  she  was  to  have  five  hundred  dollars, 
and  that  she  knew  the  mortgage  was  made  to  secure  that  amount 
to  her.  It  is  evident,  therefore,  that  the  complainant  knew 
about  the  gift  and  that  it  was  secured  by  the  mortgage.  There 
is  no  testimony  that  she  did  not  accept  it,  and,  under  such  cir- 
cumstances, the  rule  is  that,  in  the  absence  of  proof  to  the  con- 
trary, a  gift  beneficial  to  the  donee  will  be  presumed  to  have 
been  accepted:  In  re  Dunlap's  Estate,  94  ]\rich.  17,  and  cases 
there  cited;  Green  v.  Langdon,  28  Mich.  221. 

In  Wadd  v.  Hazelton,  137  K  Y.  215,  33  Am.  St.  Eep.  707,  it 
appeared  that  the  deceased  asked  one  C.  to  draw  an  assignment 
of  bond  and  mortgage  to  plaintiff,  declaring  his  intention  to  give 
them  to  plaintiff.  Deceased,  after  receiving  the  assignment, 
bond,  and  mortgage  from  C,  kept  them  a  month,  and  then  de- 
livered them,  with  other  papers,  to  C. — the  assignment  being 
signed,  but  not  acknowledged  or  recorded — directing  C.  to  de- 
posit them  in  the  bank,  where  they  remained  at  the  time  of  his 
death.  It  was  held  that  there  was  no  declaration  of  trust; 
whereas,  in  the  present  case,  the  deceased  himself  placed  the 
mortgage  \}]^on  record,  and  stated  to  the  complainant  that  she 
was  to  receive  the  sum  of  five  hundred  dollars.  Here  was  a 
declaration  of  trust  as  well  as  a  recording  of  the  trust  mortgage. 
Tlie  recording  was  equivalent  to  a  delivery  of  the  mortgage, 
and.  bv  sn  recording  it,  the  trustee  had  put  it  beyond  his  powen 
to  r':^enll  it.  This  was  the  only  delivery  possible  under  the  cir- 
cumstances. It  has  been  repeatedly  held  in  this  state  that  the 
recording  of  a  deed,  with  intent  to  pass  title,  is  a  sufficient  de- 
livery, and  that  actual  manual  delivery  and  formal  acceptance 
are  not  necessary  in  such  a  case:  Compton  v.  White,  SG  !Mich. 
3.'^;  Fenton  v.  :\riller.  Of  .Mich.  204;  Glaze  v.  Three  Elvers  Farm- 
ers' etc.  Ins.  Co.,  87  ]\rich.  349.  Eecordin2r  a  deed  is  presump- 
tively a  delivery,  as  between  ^^"^  grantor  and  grantee:  Sessions 
V.  F^berwood,  78  ^Wch.  234. 

While  it  is  held  in  Hbize  v.  Three  Fivers  Farmers'  eic.  In^.  Co., 
87  ]>irich.  3!0,  that  tins  presumption  may  he  rebutted  by  proof 
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that  the  grantor  did  not  therehy  intend  to  pass  title  as  of  the 
date  of  the  deed,  yet,  in  the  present  case,  the  only  matter  that 
can  be  urged  against  this  presumption  is  that  the  father  after- 
ward discharged,  or  attempted  to  discharge,  the  mortgage  of 
record.  This  was  long  after  the  mortgage, was  recorded,  and 
after  he  had  power  to  recall  the  gift,  and  we  think  the  testi- 
mony of  complainant  shows  that  the  attempted  discharge  was 
made  after  her  father  had  told  her  that  she  was  secured  under 
it.  The  circumstances  are  such  that  we  are  inclined  to  the 
view  that  it  was  a  completed  gift,  and  when  made,  and  the 
mortgage  was  recorded,  it  was  beyond  the  power  of  the  donor 
to  recall  it. 

The  court  below  very  properly  held  that  the  mortgage  for  the 
five  hundred  dollars  remained  a  lien  upon  the  property,  and 
awarded  foreclosure.     That  decree  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 


GIFT  INTER  VIVOS— WHAT  CONSTITUTES.— If  a  father  con- 
veys land  to  his  son  and  takes  the  latter's  note  secured  by  a  mort- 
gage as  payment,  payable  four  years  after  the  father's  death  to 
his  heirs,  interest  during  his  life  payable  to  himself,  he  thereby 
creates  a  gift  inter  vivos,  completed  as  to  delivery  by  making 
the  heirs  pavees  and  by  recording  the  mortgage:  Love  v.  Francis, 
63  Mich.  18l'.  6  Am.  St  Rep.  290. 

GIFTS  INTER  VIVOS— ESSENTIALS  OF.— Delivery  of  the  prop- 
erty with  intent  to  give  is  absolutely  necessary  to  the  validity  of 
a  gift:  Wagoner's  Estate,  174  Pa.  St.  558.  52  Am.  St.  Rep.  82S: 
there  must  be  a  parting  with  dominion  over  the  subject  matter, 
with  a  present  design  that  the  title  shall  pass  to  the  donee,  and  this 
so  completely  tliat.  if  the  donor  resumes  control  over  it.  he  becomes 
a  trespasser:  Liebe  v.  Battman,  33  Or.  2-41,  72  Am.  St.  Rep.  705. 

GIFTS— ACCEPTANCE.— The  assent  of  the  donee  is  presumed  in 
the  case  of  a  donation:  Olds  v.  Powell.  7  Ala.  652.  42  Am.  Dec.  605. 
See.  also.  Beaver  v.  Beaver,  117  N.  Y.  421.  15  Am.  St.  Rep.  531; 
note  to  Brown  v.  Westerfleld,  53  Am.  St.  Rep.  553. 

DEEDS— RECORDING  AS  DELIVERY.— If  a  deed  Is  executed 
and  recorded,  no  formal  delivery  is  necessary  as  delivery  is  pre- 
sumed: McReynolds  v.  Grubb,  150  Mo.  352,  73  Am.  St.  Rep.  448. 
See.  further,  the  monographic  note  to  Brown  v.  Westerfleld,  53  Am. 
St  Rep.  547-550. 
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People  v.  Holly. 

(119  MICHIGAN,  037.] 

MUNICIPAL  CORPORATIONS— POWER  TO  OFFER  RE- 
WARDS.—A  municipal  corporation,  authorized  to  provide  for  the 
preservation  of  public  property,  and  to  adopt  ordinances  and  make 
regulations  for  the  safety  and  general  -welfare  of  its  inhabitants, 
has  power  to  offer  a  reward  for  the  apprehension  and  conviction  of 
incendiaries  who  have  destroyed  property  within  its  limits. 

Davis  &  Bromley  and  S.  J.  Patterson,  for  the  appellant. 

C.  F.  Collier  and  Spaiilding,  Norton  &  Dooling,  for  the  ap- 
pellee. 

^-'^  HOOKER,  J.  The  village  of  Holly  ofTered  a  reward  for 
testimony  that  should  secure  the  conviction  of  the  persons  who 
had  set  fire  to  certain  buildings  within  its  limits,  and  work  was 
done  upon  the  case  by  Sargcant  and  Green,  and  a  deputy  sher- 
iff named  Botsford.  The  reward  seems  to  have  been  earned, 
and  the  council  passed  a  resolution. that  unless,  within  ten  days 
the  parties  claiming  the  reward  should  agree  to  arbitrate  the 
question  of  who  was  entitled  to  it,  the  village  attorney  should 
cause  a  bill  of  interpleader  to  be  filed  against  tJiem.  Nothing 
was  done,  however,  under  this  resolution,  and  some  time  after- 
ward **"*''*  the  attorney  general  filed  the  bill  in  this  cause  to  re- 
strain the  payment  of  the  reward  to  the  persons  named,  or  any 
of  them.  Such  persons  were  not  made  parties  to  the  suit.  A 
decree  was  made  restraining  payment  until  a  judgment  should 
be  obtained  against  the  village.  The  complainant  has  appealed, 
and  claims  that  the  decree  sliould  have  allowed  a  perpetual  and 
unqualified  injunction  against  the  payment  of  the  money.  As 
the  village  has  not  appealed,  we  must  assume  tliat  it  is  satisfied 
with  the  decree,  and  tlie  only  question  before  us  is  whether  the 
complainant  was  entitled  to  a  broader  decree.  Holly  was  in- 
corporated under  the  general  law  for  the  incorporation  of  vil- 
lages, wliich  authorizes  it  to  provide  for  the  preservation  of  pub- 
lic property,  and  to  adopt  ordinances  aTul  make  otlicr  regula- 
tions for  tiie  safety  and  general  welfare  of  the  inhabitants,  not 
inconsistent  witli  the  general  laws  of  the  state. 

Tbe  authorities  are  not  barmonious  wy.on  the  subject  of  re- 
wards. The  j\las?achusetts  courts  seem  to  recoo-nize  the  exist- 
ence of  an  imi)licd  power  to  offer  rewards  for  tbe  a]n)reben?ion 
of  incendiaries  who  bnve  destrovod  proTM^rty  witbin  tbe  city, 
from  what  is  called  the  "'general    welfare    clause":  Freeman  v. 
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Boston,  5  Met.  56;  Loring  v.  Boston,  7  Met,  411;  Mead  v,  Bos- 
ton, 3  Cush.  404;  Crawshaw  v.  Roxbury,  7  Gray,  374;  Brown  v. 
Bradlee,  156  Mass.  28,  32  Am.  St.  Eep.  430.  In  New  Hamp- 
shire the  authority  is  expressly  conferred:  See  Janvrin  v.  Exe- 
ter, 48  N.  H.  83,  2  Am.  Rep.  185.  In  Pennsylvania,  municipal- 
ities have  the  authority  to  offer  rewards  in  such  emergencies: 
Shauh  V.  Lancaster,  156  Pa.  St.  366;  York  v.  Forscht,  23  Pa.  St. 
391.  2  Bacon's  Abridgment,  147,  supports  the  doctrine  that 
the  power  to  prevent  fires  is  incidental  to  all  municipalities, 
while  Mr.  Dillon  says:  "The  governing  body  of  a  municipal  cor- 
poration (which  has  express  power  to  protect  the  property  and 
promote  the  welfare  of  its  inhabitants)  may,  it  has  been  held, 
*^^"*  offer  a  reward  for  the  detection  of  offenders  against  the  gen- 
eral safety  of  its  people,  as,  for  instance,  those  guilty  of  the 
crime  of  arson  Avithin  its  corporate  limits.  The  contrary  doc- 
trine has  also  been  held":  1  Dillon  on  Municipal  Corporations, 
4th  ed.,  sec.  139. 

The  California  supreme  court  is  said  to  uphold  the  power, 
but  we  are  unable  to  verify  it  from  the  citation  given.  Some  of 
the  states  deny  it.  The  latest  case  seems  that  of  Winchester  v. 
Redmond,  93  Ya.  711,  57  Am.  St.  Rep.  822,  where  authorities 
supporting  it  are  collected.  Of  these  some  apply  to  other  of- 
fenses, the  commission  of  which  affects  the  inhabitants  of  the 
city  only  in  common  with  those  of  the  state  outside  of  the  city. 
Tlius,  in  Baker  v.  Washington,  7  D.  C.  134,  it  was  held  that  the 
defendant  had  no  authority  to  offer  a  reward  for  the  capture  of 
the  slayer  of  President  Lincoln.  A  similar  case,  involving  a  re- 
ward for  murder,  is  that  of  Gale  v.  South  Berwick,  51  Me.  174. 
Patton  V.  Stephens,  14  Bush,  324,  applied  the  same  rule  to  a  re- 
ward offered  for  the  apprehension  of  one  who,  through  forgery, 
had  embezzled  the  city  funds.  The  case  of  Hanger  v.  Dea 
Moines,  52  Iowa,  193,  35  Am.  Rep.  266,  was  another  case  of  re- 
ward for  the  detection  of  a  murderer.  Butler  v.  Milwaukee,  15 
Wis.  498,  was  not  a  case  of  arson,  and  seems  to  be  within  the 
principle  of  the  preceding  cases.  The  rewards  in  all  of  these 
cases  are  open  to  the  criticism  that  they  were  not  offered  to 
preserve  the  welfare  of  the  inhabitants  of  tlie  municipality,  as 
contradistinguished  from  those  of  the  general  public.  The  case 
of  Murphy  v.  Jacksonville,  18  Fla.  318,  43  Am.  Rep.  323,  is  not 
in  point,  because  governed  by  a  prohibitive  statute,  which,  in 
the  absence  of  a  "general  welfare  clause"  (which  does  not  ap- 
pear), is  a  sufficient  reason  for  the  decision.     Crofut  v.  Dan- 
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bury,  65  Conn.  29S,  is  in  point,  and  supports  Winchester  v.  Eed- 
mond,  93  Va.  711,  57  Am.  St.  Rep.  823. 

The  danger  of  conflagrations  in  cities  and  viUages  necessitates 
preventive  measures  that  are  not  common  in  ^***  sparsely  set- 
tled districts,  and  such  municipalities  are  authorized  to  expend 
large  sums  for  apparatus  to  extinguish  them.  But  these  only 
serve  to  prevent  the  spread  of  fires.  A  determined  incendiary 
in  a  city  is  a  menace  wliich  cannot  be  safely  disregarded,  and 
may  call  for  more  thon  the  ordinary  methods  to  guard  against 
his  acts.  We  think  the  "general  welfare  clause"  is  suHiciently 
broad  to  cover  the  employment  of  private  detectives,  through 
rewards,  in  such  emergencies.  We  consider  its  exercise  as  "con- 
travening no  provision  of  the  constitution,  ....  and  made  in 
the  exercise  of  the  police  power  necessary  to  the  safety  of  the 
city,"  and,  we  may  add,  impliedly  conferred  upon  it:  See  Baum- 
gartncr  v.  Hasty,  100  Ind.  580,  50  Am.  Eep.  830. 

The  decree  is  affirmed,  with  costs. 

Tlie  other  justices  concurred. 


REWARDS.— MUNICIPAL  CORPORATIONS  have  no  power  to 
offer  rewartls  for  the  appreliension  of  person.*;  cuilty  of  incendiarism 
or  other  crimes,  unless  such  power  is  specially  conferred  by  statute. 
It  Is  not  given  by  a  provision  in  the  charter  or  general  law  au- 
thorizing the  municipality  to  do  all  such  things  as  it  may  deesn 
proper  for  the  prosperity,  quiet,  and  good  order  of  the  city:  Win- 
chester V.  Redmond,  93  Va.  711,  57  Am.  St.  Rep.  822. 
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State  v.  Kuhlman. 

[152  MlSSOUEI,  100.] 

CRIMINAL  LAW— ACCOMPLICE-WHO  IS  NOT.— A  per- 
son convicted  of  larceny  is  not  an  accomplice  with  an  uher  charged 
with  buying  and  receiving  the  stolen  property,  knowing  it  to  have 
been  stolen. 

TRIAL-INSTRUGTIONS.-It  is  not  error  to  refuse  to  give 
an  instruction  the  substance  of  which  is  covered  by  another  in- 
etruction  already  given. 

G.  N.  Fickeissen,  for  the  appellant. 

E.  C.  Crow,  attorney  general  for  the  state. 

101  GANTT,  P.  J.  The  defendant  was  indicted  at  the  Oc- 
toher  term,  1897,  of  the  circuit  court  of  St.  Louis,  for  knowingly 
receiving  and  buying  a  horse  from  one  William  Van  Leuven, 
which  had  previously  been  stolen  from  Randolph  See,  Jr.,  in 
Montgomery  county. 

He  was  duly  arraigned,  pleaded  not  guilty,  and  on  May  24, 
1898,  was  convicted  and  sentenced  to  the  penitentiary  for  two 
years.  His  motions  for  a  new  trial  and  in  arrest  of  the  judg- 
ment having  been  overruled,  he  has  appealed  to  this  court. 

There  was  abundant  evidence  to  sustain  the  charge.  Prac- 
tically the  only  question  raised  in  this  court  is  the  propriety  of 
the  circuit  court's  action  in  refusing  this  instruction  ^^  asked 
by  defendant:  "The  jury  are  instructed  that,  in  considering  the 
testimony  of  the  witness  Vnn  Leuvon,  they  should  take  into  con- 
sideration the  fact  that  he  is  the  self-confessed  thief  of  the  prop- 
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erty  meutioned,  and  you  should  consider  this  in  passing  upon 
the  credibility  of  said  witness.^' 

The  court  of  its  own  motion  had  already  instructed  the  jury 
as  follows: 

"4.  The  jur}'  are  instructed  that  they  are  the  sole  judges  of 
the  credibility  of  the  witjicsscs  and  of  the  weight  to  be  given  to 
their  testimony.  In  determining  such  credibility  and  weight 
they  will  take  into  consideration  the  character  of  the  witness, 
his  manner  on  the  stand,  his  interest,  if  any,  in  the  result  of 
ilie  trial,  his  relation  to  or  feeling  toward  the  defendant  or  the 
prosecuting  witness,  the  probability  or  improbability  of  his  state- 
ments, as  well  as  the  facts  and  circumstances  given  in  evidence. 
In  this  connection  you  are  further  instructed  that  if  you  be- 
lieve from  the  evidence  that  any  witness  has  knowingly  sworn 
falsely  to  any  material  fact,  you  are  at  liberty  to  reject  all  or 
any  portion  of  such  witness'  testimony. 

''5.  The  law  jircsumes  the  defendant  to  be  innocent,  and  this 
presumption  continues  until  it  has  been  overcome  by  evidence 
which  establishes  his  guilt  to  your  satisfaction  and  beyond  a 
reasonable  doubt;  aiid  the  burden  of  proving  his  guilt  rests 
with  the  state.  If,  however,  this  presumption  has  been  over- 
come by  the  evidence  and  the  guilt  of  the  defendant  established 
to  a  moral  certainty  and  beyond  a  reasonable  doubt,  your  duty 
is  to  co]ivict.  If  you  have  a  reasonable  dotibt  of  the  defendant's 
guilt  Vdu  should  acijuif,  but  a  doubt,  to  authorize  an  acquittal 
on  ilmt  ground,  ought  to  be  a  substantial  doubt  touching  the  de- 
ic'iubint's  guilt,  and  not  a  mere  possibility  of  his  innocence." 

AA'iiile  it  is  the  settled  law  of  this  court  that  the  jury  are  at 
li1)i'rty  to  convict  on  the  uncorroborated  testimony  of  an  accom- 
jilico,  it  is  eqiially  well  settled  that  the  trial  court  should  ^^^  in- 
siruc-t  the  jury  tliat  sucli  evidence  ought  to  be  received  with 
great  onutirm  by  tlie  jury,  and  they  ought  to  be  fully  satisfied 
of  its  trutli  before  they  convict  upon  such  evidence  alone:  Stata 
v.  Tlonnelly,  130  ^Fo.  642;  State  v.  Spragtie,  149  Mo.  409. 

defendant  invokes  these  decisions  and  many  others  to  the 
s.ime  ofTcct  to  convict  the  circuit  court  of  error  in  refusing  the 
instruction  asked  by  him  and  refused  by  the  court.  His  con- 
tention is,  that  Van  Louven  occujiied  the  position  of  an  accom- 
plice toward  the  defendant,  and  that  the  same  rule  as  to  instruc- 
tions on  his  evidence  should  be  applied  as  in  the  case  of  an  ac- 
complice. 

"An  neoomplice  is  a  person  who  knowingly,  voluntarily,  nnd 
with  common  intent  with  the  principal  oftcndor,  unites  in  the 
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commission  of  a  crime":  ^yharton'8  Criminal  Evidence,  8th 
ed.,  sec.  440. 

In  State  v.  Umble,  115  Mo.  45.2,  we  ruled  that  an  accessary- 
after  the  fact,  although  indicted  as  such,  was  not  an  accomplice 
within  the  meaning  of  the  law.  One  hearing  the  relation  of  an 
accomplice,  as  defined  by  Br.  "Wharton  and  approved  by  this 
court,  is  a  principal  in  the  first  degree,  and  is  liable  to  be 
charged  and  punished  in  the  same  manner  as  the  principal:  Rev. 
Stats.  1889,  sec.  3944. 

The  defendant,  however,  could  not  have  been  convicted  of 
the  crime  of  larceny,  of  which  Van  Leuven  was  guilty  and  of 
which  he  was  convicted.  The  evidence  would  not  have  justi- 
fied an  indictment  against  him  as  a  principal  offender  in  the  in- 
dictment against  Van  Leuven.  He  was  not  guilty  of  larceny. 
He  stands  charged  with  another  and  distinct  offense,  to  wit,  that 
of  buying  and  receiving  stolen  property,  knowing  it  had  been 
stolen.  Following  State  v.  Umble,  115  Mo.  452,  we  hold  that 
Van  Leuven  was  not  an  accomplice  with  defendant  in  the  con- 
templation of  law  and  that  the  court  did  not  err  in  refusing  the 
instruction  asked. 

^^^  While  we  are  satisfied  with  our  own  judgment  in  the 
Umble  case,  we  find  that  the  identical  question  raised  in  this 
record  has  been  decided  in  the  same  way  by  the  supreme  courts 
of  Georgia,  Tennessee,  Utah,  and  Iowa. 

In  Springer  v.  State,  102  Ga.  452,  the  court  said:  "In  this 
state,  receiving  stolen  goods,  knowing  the  same  to  have  been 
stolen,  is  indictable  and  punishable  as  an  offense  separate  and 
distinct  from  the  larceny  itself,  although  the  offender's  connec- 
tion with  the  latter  crime  is  recognized  to  be  that  of  'an  ac- 
cessary after  the  fact,'  and  it  is  provided  that  he  'shall  receive 
the  sam.e  punishment  as  would  be  inflicted  on  the  person  con- 
victed of  having  stolen  or  feloniously  taken  the  property':  Pen. 

Code,  sees.  171,  172 'The  authorities  are  not  in  accord 

as  to  whether  an  accessary  after  the  fact  is  or  is  not  an  accom- 
plice within  the  rule  that  the  testimony  of  an  accomplice  should 
be  corroborated':  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  393.  In 
Lowery  v.  State,  72  Ga.  649,  and  in  Allen  v.  State,  74  Ga.  769, 
this  court  answered  the  question  in  the  negative,  expressing  the 
view  that  even  though  a  witness  be  accessary  after  the  fact,  he 
is  not  an  accomplice  within  the  meaning  of  our  statute  (Pen. 
Code,  sec.  991)  providing  that  no  conviction  can  be  had  in  any 
case  of  felony  upon  the  uncorroborated  testimony  of  an  accom- 
plice: See,  also,  State  v,  Umble,  115  Mo.  452;  People  v.  Chad- 
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wick,  7  Utah,  13i;  State  v.  Hayden,  45  Iowa,  11;  Harris  v. 
State,  7  Lea,  1:3-1.  The  hitter  case  is  peculiarly  in  point;  for 
it  was  therein  held  that  the  receiver  of  stolen  goods  is  guilty  of 
a  suhstantive  offense  and  is  not  an  accomplice  of  the  thief  with- 
in the  meaning  of  the  Tennessee  statute  requiring  a  corrohora- 
tion  of  accomplices." 

The  decisions  cited  hy  the  learned  court  fully  sustain  its  po* 
sition. 

The  judgment  is  affirmed. 

Burgess,  J.,  concurs. 
Sherwood,  J.,  absent. 


RECEIVING  STOLEX  GOODS— ACCOMPLICE.-In  Illinois,  the 
offense  of  receivini^  stt)leu  soods  is  a  substantive  crime,  punishable 
without  reforcMicp  to  the  trial  or  conviction  of  t1ie  person  rommit- 
ting  the  larceny:  Huggins  v.  People,  135  111.  243,  25  Am.  St.  Rep.  357. 
But  in  tlie  note  to  Conmionwealth  v.  Holmes.  34  Am.  Rep.  410,  on 
the  competency  of  accomplices  as  witnesses,  it  seems  that  one  who 
steals  goods  is  regarded  as  the  accomplice  of  one  who  receives  them. 

INSTRUCTIONS— REFUSAL  TO  REPEAT.— A  defendant  can- 
not complain  of  the  refusal  of  an  instruction  if  its  substance  is  em- 
bodied in  instructions  winch  are  given:  Carlton  v.  People,  150  111. 
181.  41  Am.  St.  Rep.  34G;  State  v.  McCIellan,  23  Mont.  532.  post, 
p.  558. 
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CRIMINAL  LAW— FORMER  JEOPARDY- DEMURRER  TO 
PLE.A  OF.— If  a  person  cliarged  with  forging  a  note  oft"ers  as  a  pli'a 
in  bar  liis  previous  trial  and  acquittal  of  uttering  and  having  in  his 
possession  sucli  note,  and  the  prosecution  enters  a  dt^'iuurrer  to  such 
plea,  tlie  suthciency  of  the  plea  is  a  question  of  law  for  the  court 
to  di'cide. 

CRIMINAL  LAW— FORMER  JEOPARDY— DE^IURRER  TO 
PLEA  Ol-'.—If  a  plea  of  former  conviction  or  ac(iuiital  on  its  face 
shows  that  tlie  defendant  is  not  indicted  for  the  offense  described 
in  the  special  plea,  a  demurrer  to  sucli  plea  is  proper  practice. 

CRIMINAL  LAW-FORMER  JEOPARDY.-If  one  offense  is 
a  necessary  element  in  and  coustiuues  an  essential  part  of  auotlier 
offense,  and  both  are  in  fact  but  one  tivmsacUon,  a  conviction  or  ac- 
quittal of  one    is  a  bar  to  a  prosecution  of  the  otlier. 

CRIMINAL  LAW-FORMER  JEOPARDY-DISTINCT  OF- 
FENSES—FORGERY.— If  a  person  is  cliarged  with  iiaving  uttered 
suul  having  in  his  possession  a  forged  note,  his  acquittal  on  sut'h 
cliarge  is  not  a  bar  to  liis  subsequent  trial  under  a  cliarge  of  having 
forged  sucli  note.  Tlie  two  indictments  cliarge  separate  and  dis- 
tinct crimes  of  wliich  neither  is  merely  a  degne  of  the  other. 
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FORGERY.-AFTER  VERDICT  IT  IS  TOO  LATE  to  ques- 
tion tlio  incorporation  of  a  bank  named  as  paj'ee  in  a  forged  note. 

FORGERY— rOSSESSION-PRESUMPTION.— A  person  who 
is  recently  in  possession  of,  and  attempts  to  sell  or  obtain  money 
on,  a  forged  note  is  presumed  to  have  forged  it,  and  unless  such 
possession  or  forgery  is  satisfactorily  explained,  the  presumption  be- 
comes conclusive. 

Smoot,  Mudd  &  "Wagner,  for  the  appellant. 

E.  C.  Crow,  attorney  general,  and  S.  B.  JefTries,  assistant  at- 
torney general,  for  the  state. 

i^«  GANTT,  P.  J.     At  the  August  term,  1897,  of  the  Scot- 
land county  circuit  court,  the  defendant  was  indicted  for  forg- 
ing a  certain  note  for  fifty  dollars  of  the  tenor  following: 
"$50.00.  Memphis,  Mo.,  July  28th,  1897. 

"One  hundred  and  twenty  days  after  date  for  value  received 
we  promise  to  pay  to  the  order  of  the  Scotland  County  Xational 
Bank  of  Memphis,  fifty  dollars  at  its  hanking  house  in  Mem- 
phis, Mo.,  with  interest  at  the  rate  of  eight  per  cent  per  annum 
from  maturity,  payable  annually,  and  if  not  so  paid  to  become 
as  principal  and  bear  the  same  rate  of  interest. 

"ROBERT  WILLIAMS. 
"EDWARD  BUTLER." 

Prior  to  the  finding  of  this  indictment  defendant  had  been  in- 
dicted in  the  same  county  at  the  preceding  February  term  of 
eaid  court  for  having  feloniously  had  in  his  possession  a  certain 
false,  forged,  and  counterfeited  promissory  note  of  the  same 
tenor  of  the  one  he  is  charged  in  this  indictment  with  having 
forged,  which  said  promissory  note  he  sold  and  delivered  to  one 
Robert  M.  Barnes,  with  intent  to  have  the  same  ^^^  uttered, 
passed,  and  exchanged.     He  was  acquitted  of  that  offense. 

When  the  indictment  in  this  last  case  was  filed  defendant 
filed  a  special  plea  in  bar,  in  which  he  alleged  that  he  was 
charged  in  said  indictment  with  uttering  the  forged  instrument 
therein  described,  knowing  the  same  to  be  forged  and  pleaded 
not  gnilty  thereto,  and  that  thereupon  afterward  the  court  or- 
dered a  trial  of  defendant  on  said  indictment,  a  jury  of  twelve 
good  and  lawful  men  were  duly  impaneled,  sworn,  and  charged 
with  the  deliverance  of  defendant, who  after  hearing  the  evidence 
returned  a  verdict  acquitting  defendant  of  said  charge.  He 
concluded  his  plea  as  follows:  "And  the  said  Harry  Williams  in 
fact  saith  that  he,  the  said  Harry  Williams,  and  the  said  Harry 
Williams  so  indicted  and  acquitted  as  last  aforesaid  are  one  and 
the  same  person  and  not  other  and  different  persons,  and  tliat 
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the  felonious  uttering,  knowing  the  same  to  have  heen  a  forged 
note,  as  described  in  said  indictment,  are  one  and  the  same 
forged  instrument,  charged  in  the  present  indictment,  and  not 
other  and  different  notes;  that  in  the  present  indictment  to 
which  he  files  this  as  a  plea  in  Lar  or  in  abatement  he  is  charged 
with  forging  the  identical  same  instrument  that  he  was  charged 
with  uttering,  knowing  the  same  to  be  forged,  in  the  indictment 
on  which  he  was  tried  and  acquitted  and  no  other  or  different 
instrument.  Wherefore  he  claims  that  he  has  been  put  in  jeop- 
ardy for  the  said  off'ense  M'ith  which  he  is  now  charged  in  said 
prior  indictment  and  of  this  he,  the  same  Harry  Williams,  is 
ready  to  verify.  Wherefore  he  prays  judgment  and  that  by  the 
court  here  he  may  be  dismissed  from  said  premises  in  the  pres- 
ent indictment  specified."  The  plea  was  subscribed  and  sworn 
to  by  defendant. 

Thereupon  the  state  filed  a  demurrer  to  said  plea,  which  is  in 
words  and  figures  as  follows:  "Now  comes  the  plaintiff,  by  her 
prosecuting  attorney,  and  demurs  to  the  plea  in  abatement 
filed  in  above  cause  by  defendant,  and  for  reason  assigns: 
"^-^  1.  The  plea  in  abatement  filed  does  not  set  up  any  defense 
to  the  charge  against  defendant,  alleged  in  the  indictment  now 
against  him;  2.  Said  plea  in  abatement  sets  forth  the  fact  that 
the  defendant  had  heretofore  heen  prosecuted  and  acquitted  on 
a  dift'erent  and  distinct  charge  and  for  a  different  and  distinct 
offense  from  that  charged  in  the  indictment  against  him,  and 
to  which  he  now  pleads  in  abatement."  Tlie  court  sustained 
the  demurrer  to  said  plea,  and  denied  defendant  the  right  to 
have  the  same  tried  hy  a  jury. 

Tliis  action  of  the  court  presents  the  first  question  involved 
in  this  record.  Did  the  plea  present  anything  more  than  a  ques- 
tion of  law?  Did  the  court  err  in  refusing  to  submit  it  to  a 
j^iry? 

It  is  obvious  that  it  simply  pleads  the  record  of  defendant's 
acquittal  of  a  criminal  charge,  and  the  demurrer  of  the  state 
admits  the  existence  of  that  record,  but  says,  conceding  all  that 
it  shows,  it  is  not  a  bar  to  the  indictment  in  this  case.  Grant- 
ing, as  we  may  freely  do,  that  when  a  plea  of  former  conviction 
or  acquittal  tenders  an  issue  of  both  law  and  fact  that  it  should 
be  tried  by  a  jury,  as  in  State  v.  Huffman,  136  Mo.  58,  it  does 
not  follow  that  when,  as  in  this  ca.se,  the  identity  of  the  jiris- 
oner  and  the  record  of  the  former  indictment,  trial,  and  acquit- 
tal are  admitted  by  the  state,  that  there  is  anytliinsr  for  a  jury 
to  pass  upon.     The  legal  eiricacy  of  the  record  offered  to  sns- 
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tain  tlie  discharge  from  the  crime  charged  in  this  second  in- 
dictment was  solely  a  question  of  law  which  the  court  was  bound 
to  decide. 

Bishop,  in  his  New  Criminal  Procedure,  volume  1,  section  816, 
subsections  4  and  5,  says:  "The  question  of  identity,  both  of  the 
parties  and  of  the  offense,  being  settled,  the  court  determines 
as  of  law  whether  or  not  there  has  been  a  previous  conviction  or 
acquittal."  This  must  be  so,  for  whether  the  second  indictment 
charges  the  same  offense  as  that  set  forth  in  the  plea  can  be 
decided  only  by  an  inspection  of  the  record,  and  *^*  it  is  the 
duty  of  the  court  to  declare  the  legal  effect  of  a  record  which  is 
offered  to  sustain  a  plea  of  autrefois  acquit:  State  v.  Eugan,  68 
Mo.  214;  Martha  v.  State,  26  Ala.  72;  Commonwealth  v.  Trim- 
mer, 84  Pa.  St.  70;  Gormley  v.  State,  37  Ohio  St.  120. 

In  a  word,  it  is  the  accepted  doctrine,  resting  alike  upon  prec- 
edents and  reason,  that  where  a  plea  of  former  conviction  or 
acquittal  on  its  face  shows  the  defendant  is  not  indicted  for  the 
offense  described  in  the  special  plea,  a  demurrer  is  the  proper 
step.  No  error  was  committed  in  not  submitting  the  suffi- 
ciency of  the  plea  to  a  jury. 

2.  The  vital  question  is.  Did  the  court  decide  the  demurrer 
correctly?  At  the  base  of  this  inquiry  lies  the  guaranty  of  our 
constitution,  that  "no  person  shall,  after  being  once  acquitted 
by  a  jury,  be  again,  for  the  same  offense,  put  in  jeopardy  of  life 
or  liberty":  Const.  1875,  art.  2,  sec.  23. 

Section  3951  of  the  Revised  Statutes  of  1889  provides:  "When 
a  defendant  shall  be  acquitted  or  convicted  upon  any  indictment 
he  shall  not  thereafter  be  tried  or  convicted  of  a  different  de- 
gree of  the  same  offense,  nor  for  an  attempt  to  commit  the  of- 
fense charged  in  the  indictment,  or  any  degree  thereof,  or  any 
offense  necessarily  included  therein,  provided  he  could  have 
been  legally  convicted  of  such  degree  or  offense,  or  attempt  to 
commit  the  same,  under  the  first  indictment." 

In  State  v.  Huffman,  136  Mo.  62,  this  court  quoted  with  np- 
proval  the  following  language  of  the  supreme  court  of  Ver- 
mont in  State  v.  Smith,  43  Vt.  324:  "When  one  offense  is  a  nec- 
essary element  in,  and  constitutes  an  essential  part  of  anotlier 
offense,  and  both  are  in  fact  but  one  transaction,  a  conviction 
or  acquittal  of  one  is  a  bar  to  the  prosecution  for  the  other." 

These  constitutional  and  statutory  provisions  are  so  explicit 
in  and  of  themselves  that  little  room  is  left  for  judicial  i--  con- 
struction. The  learned  counsel  for  defendant  relying  upon 
these  provisions  assert  that  the  forger}-  was  an  essential  ingre- 
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dient  of  the  crime  charged  in  the  first  indictment,  and  it  is  the 
gravamen  of  the  pre.->cut  iiuUctmenL.  They  contend  deiendani 
was  put  in  jeopardy  the  second  time,  having  heen  acquitted  un- 
der the  firirt  indictment. 

Is  this  true?  Is  the  offense  char-ed  in  the  first  indictment 
the  same  as  tliat  cliarged  in  the  present  indictment,  or  is  it  a 
different  degree  of  tlie  offense  charged  in  this  one,  or  was  it 
necessarily  included  in  the  former  indictment? 

The  fir.st  indictment  was  drawn  uuder  and  charged  the  crime 
denounced  in  section  3G34  of  the  lievised  Statutes  of  18811,  or, 
in  other  words,  it  charged  defendant  with  knowingly  uttering  a 
forged  instrument. 

This  indictment  charges  an  offense  under  section  3G33,  to  wit, 
tlie  forging  of  said  instrument  by  tlie  defendant  himself.  It 
ttooil  admitted  by  the  demurrer  that  tlie  defendant  in  this  case 
was  the  same  person  who  was  tried  for  uttering  the  forged  note. 
It  stood  admitted,  moreover,  that  this  was  the  instrument  he 
was  charged  to  have  uttered,  knowing  it  was  a  forgery.  This 
was  clearly  not  an  admission,  however,  that  these  two  offenses 
were  one  and  the  same,  or  that  one  was  a  degree  of  the  other, 
or  that  it  was  essential  to  the  proof  of  the  crime  of  uttering  a 
forged  instrument  to  have  proved  that  defendant  himself  was 
the  forger. 

Under  our  statutes  they  are  distinct  and  separate  crimes. 
The  supreme  court  of  Arkansas  in  Ball  v.  State,  48  Ark.  102, 
said:  "Forgery  is  one  offense,  and  uttering  a  forged  instrument 
as  genuine,  knowing  it  to  be  false  and  forged,  is  another  and 
distinct  oifense.  A  party  might  he  convicted  of  either  without 
Lciiig  guilty  of  the  other." 

Tlie  ddctrine  ni;iint;iincd  in  many  of  the  states,  that  counts 
for  each  of  said  offenses  may  be  joined  in  one  indictment  and 
tliC  state  not  compelled  to  elect,  does  not  affect  the  question: 
J'.'0|,]e  V.  ^IcMillan,  52  ]\Iich.  627:  State  v.  ^'-^  Wood,  13  Minn. 
3  21;  P.urcn  v.  State,  IG  Lea,  61;  State  y.  ]\rcCormack,  -jG  Iowa, 
r>S."i;  State  y.  Snow,  30  La.  Ann.  401;  1  Bishop's  Xew  Criminal 
Law.  sec.  lOGG.  Applying  another  tost:  The  facts  alleged  in 
this  the  second  indictment,  if  proven  to  be  true,  would  not  have 
Y-arrantcd  a  conviction  on  the  first  or  the  indictment  for  utter- 
ing a  forged  note:  Commonwealih  v.  Trimmer,  84  Pa.  St.  GO. 
On  the  other  hand,  on  the  trial  of  the  first  indictment,  it  was 
not  essential  to  prove  that  defendant  forged  the  note.  Proof 
of  forgery  by  some  other  person,  and  his  uttering  the  same  know- 
ing it  was  a  forgery,  was  all  that  was  necessary.     Being  dis- 
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tinct  offenses,  neither  is  merely  a  degree  of  the  other.  Upon 
the  whole  we  think  the  circuit  court  did  not  err  in  sustaining 
this  plea. 

3.  The  objection  as  to  the  failure  to  prove  the  incorporation 
of  the  Scotland  County  National  Bank  cannot  be  sustained. 
It  was  not  necessary  to  prove  the  existence  of  the  bank  by  a  cer- 
tified copy  of  its  charter.  It  was  shown  without  objection 
that  there  was  such  a  bank,  and  that  several  of  the  witnesses 
were  its  officers,  and  that  the  note  was  sold  to  its  cashier.  After 
verdict  it  is  too  late  to  question  the  character  of  the  evidence 
introduced  to  show  the  existence  of  the  bank.  The  allegation 
was  moreover  not  to  defraud  said  bank,  but  simply  to  defraud. 

4.  Error  is  assigned  on  the  instruction  given  by  the  court  to 
the  etl'ect  that  one  who  is  recently  in  possession  of  and  attempts 
to  sell  or  obtain  money  on  a  forged  note  is  presumed  to  have 
forged  the  same,  and,  unless  such  possession  or  forgery  is  satis- 
factorily explained,  the  presumption  becomes  conclusive. 

In  State  v.  Allen,  IIG  Mo.  556,  it  was  ruled  that  the  presump- 
tion arising  from  the  possession  of  the  fruits  of  crime  has  with 
reason  and  propriety  been  indulged  in  prosecutions  for  forgery. 
The  same  considerations  have  actuated  the  courts  as  obtained 
in  larceny  and  burglary,  in  which  the  ^^^  recent  possession  of 
stolen  property  is  prima  facie  evidence  that  the  possessor  is  the 
thief,  and,  unless  explained,  becomes  a  conclusive  presumption 
of  his  guilt:  State  v.  Kelly,  73  Mo.  G08;  State  v.  Burd,  115  Mo. 
405:  State  v.  Haws,  98  Mo.  188;  State  v.  Yerger,  86  Mo.  33. 
Tested  by  these  repeated  rulings,  there  was  no  error  in  the  in- 
etruction. 

5.  We  have  examined  the  other  points  raised  by  counsel,  but 
they  do  not  constitute  reversible  error. 

Finding  no  error,  the  judgment  must  be  and  is  affirmed. 

Sherwood  and  Burgess,  JJ.,  concur. 


FORGERY— FORMER  JEOPARDY.— The  forgery  of  an  instru- 
mont  and  the  passing  of  a  forged  instrument  are  two  separate  and 
distinct  offenses  under  the  code  of  Texas;  hence  the  rule  that  a 
party  can  be  prosecuted  but  once  for  the  same  offense,  or  for  of- 
fenses growing  out  of  the  same  transaction,  does  not  obtain  in  cases 
of  forgery  and  the  passing  of  forged  instruments:  Hooper  v.  State. 
80  Tex.  App.  412.  2S  Am.  St.  Rep.  92G.  Compare  the  extended  note 
to  Roberts  v.  State.  58  Am.  Dec.  539.  541. 

FORMER  JEOPARDY— DEMURRER.— For  cases  sustaining  a 
demurrer  to  a  plea  of  former  acquittal,  see  Hooper  v.  State,  30  Tex. 
App.  412,  28  Am.  St.  Rep.  92G;  Gunter  v.  State,  111  Ala.  23,  56  Am. 
St.  Rep.   17. 
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MUNICIPAL  CORrOItATIOXS— DAXnEROr?!  PREMISES 
—POND  IN  STREET.— In  au  action  to  recover  damages  for  the  death 
of  cliildreu  drowned  while  skaLiuy  upuu  an  uuiuclu>s('il  puud  located 
on  a  public  street,  upon  which  such  children  ventured  voluntarily 
and  without  invitation,  the  city  cannot  be  held  liable  upon  the 
ground  that  the  pond,  when  covered  with  ice,  was  attractive  to  chil- 
dren and  nei;li;;'ently  left  un;.;uarded.  As  such  children  were  not 
using  the  striH't  for  the  purpose  of  trnvi>l.  tlie  rule  wliicli  requires 
cities  to  lieep  their  streets  in  a  reasonably  safe  condition  for  pedes- 
trians does  not  apiily,  and  as  siicii  ciiildn-n  went  upon  Ihe  ice  to 
skate  and,  while  sliating  thereon,  were  drowned,  the  city  was  not 
negligent  in  not  inclosing  or  guarding  such  pond,  and  cannot  be 
held  liable  in  damages  for  their  death. 

MUNICIPAL  CORPORATIONS— DANGEROUS  PREMISES. 
In  an  action  against  a  municipal  corporation  to  recover  damages  for 
the  death  of  children  drowned  while  sl^ating  on  an  uninclosed  pond 
located  partly  on  a  street  and  partly  on  adjoining  laud,  no  recovery 
I'an  be  had  unless  it  is  alleged  and  proved  that  the  accident  hap- 
pened on  that  portiou  of  the  pond  located  in  the  street. 

MUNICIPAL  CORPORATIONS— DANGEROUS  PREMISES- 
NUISANCE. —A  city  cannot  be  held  liable  for  au  injury  occurring 
upon  the  land  of  another  owner,  upon  the  ground  tliat  the  place 
Avhere  it  occurs  is  a  nuisance  and  that  the  city  has  failed  to  abate  it. 

NEGLIGENCE  —  DANGEROUS  PREMISES  —  TRESPASS- 
ERS.—In  order  to  recover  damages  for  the  death  of  children 
drowned  while  skating  upon  an  uninclosed  pond  on  defendant's  l*and, 
there  must  be  allegation  and  i)roof  tliar  such  cliiMi'en  were  on  the 
premises  by  permission  or  invitation  of  the  defendant.  Otherwise,  it 
must  be  pre.^umetl  tliat  they  were  irespas.^ers  and  Iheir  representa- 
tives without  remedy  against  the  defendant. 

Martin  &  Bass  and  T.  J.  Eowe,  for  the  appellants. 

B.  Schimrinacher,  C.  C.  Allen,  and  L.  F.  Ultoi'y,  for  the  re- 
f.})()iidents. 

^~*'  V,YVyC,V.^^.  J.  This  is  an  action  by  plnintitTs,  who  wore 
at  the  time  of  the  injury  complained  of,  husband  and  wife,  and 
{IS  sucii  p)roseciite  lliu-  suit  to  recover  from  defendants,  the  city 
of  St.  r.ouis  and  I-a!x'lla  Dawson,  the  sum  of  ten  thousand  dol- 
lars dama,i:'es  for  the  death  of  their  two  minor  chihlren,  Arthur 
James  Arnold  and  Ainanda  ]\Iary  Arnold,  who  were  drowned 
in  the  city  of  St.  Louis,  on  the  twelfth  day  of  .Tanuary,  ISl^^C, 
^~'  while  shatimi  njion  the  ice  which  had  formed  upon  a  pond 
of  water,  which  it  is  alloired  had  formed  U])on  a  ])ortion  of  Tay- 
lor avenue,  one  of  the  pu])lic  streets  in  said  city,  between  ^Far- 
<iaretta  and  Kossuth  avenues,  and  upon  land  of  the  defendant, 
Isabi'lla  Pawson,  abuttini:  the  we.=t  sMe  nf  said  Tavlor  nvenne. 

The  petition  is  in  two  coiinis.     T!ie  first  is  to  reco\er    live 
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thousand  dollars  on  account  of  the  death  of  the  hoy,  and  the 
Eecoud  is  to  recover  the  same  amount  on  account  of  the  death 
of  the  girl.  This  is  the  only  material  difference  between  the 
two  counts.  They  both  aver  that  the  children  were  minors 
and  unmarried;  that  the  city  of  St,  Louis  is  and  was  a  munici- 
pal corporation;  that  Taylor  avenue,  between  Margaretta  and 
Kossuth  avenues,  is  a  public  highway,  and  that  defendant  Isa- 
bella Dawson,  at  the  times  mentioned  in  the  petition,  was  the 
owner  of  certain  real  estate  fronting  on  the  west  side  of  Taylor 
avenue,  between  the  streets  mentioned;  and  that  on  January 
12,  1897,  and  for  a  long  time  prior  thereto,  the  defendants  care- 
lessly, negligently,  Avrongfully,  and  unlawfully  suffered  and  per- 
mitted a  large  body  of  water,  two  hundred  feet  long,  one  hun- 
dred feet  wide,  and  twenty  feet  deep,  to  collect  and  remain  on 
the  above  portion  of  Taylor  avenue  and  on  the  real  estate  of 
defendant  Dawson.  That  said  body  of  water  had  collected  and 
remained  on  said  street  and  said  premises  for  more  than  a  year 
prior  to  January  12,  1897,  which  fact  was  well  known  to  the  de- 
fendant city,  and  that  it  was  the  duty  of  said  defendant  to  so 
guard  said  body  of  water  that  it  would  not  be  dangerous  to  the 
public. 

The  petition  further  alleges  that  the  water  so  collected  was  in 
the  vicinity  of  the  Ashland  school,  one  of  the  public  schools  of 
the  city  of  St.  Louis,  and  that  when  frozen  over  it  was  attrac- 
tive to  children  of  tender  years,  and  to  the  deceased  children  of 
plaintiffs,  who  were  drawn  there  for  the  purpose  of  skating  upon 
the  ice.  That  upon  the  day  just  named  ^'^  ice  had  formed 
upon  the  pond,  attracting  children  from  said  school,  and  other 
children,  to  skate  thereon,  "and  that  the  ice  on  said  pond  was 
so  thin  that  it  was  dangerous  to  go  thereon."  The  petition 
proceeds  to  allege  that  on  January  12,  1897,  the  children  of 
plaintiffs,  attracted  as  aforesaid,  went  upon  the  pond  to  skate; 
and  the  ice  broke,  and  that  they  were  immediately  drowned. 

It  is  also  averred  in  each  of  said  counts  that  the  fact  that  a 
large  number  of  children  were  in  the  habit  of  skating  upon  said 
ice  was  well  known  to  defendants,  and  that  the  death  of  the 
children  was  caused  ''by  the  carelessness  and  the  negligence 
and  wrongful  action  of  the  defendants  in  wrongfully  suffering 
and  permitting  snid  pond  to  f'-rm  on  said  Taylor  avenue  and 
said  real  estate  above  and  heretofore  di:^?cribed  herein  and  to 
remain  thereon  unguarded  so  that  when  it  was  frozen  over  it 
would  attract  children  to  skate  thereon." 

To  this  petition  each  of  the  defendants  filed  a  general  de- 
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muiTer,  on  the  ground  that  the  same  does  not  contain  facta 
Eufficient  to  constitute  a  cause  of  action,  which  demurrers  were 
sustained  by  the  court,  I'iaintilTs  declining  to  plead  further, 
final  judgment  was  entered  in  favor  of  defendants  on  the  de- 
murrers, and  plaintiffs  brought  the  case  to  this  court  by  appeal. 

The  ])etitiou  sliows  very  conclusively  that  the  action  is  not 
based  upon  the  ground  that  Arthur  James  Arnold  and  Amandai 
Mary  Arnold  were  travelers  upon  the  street  of  defendant  city, 
and  that  by  reason  of  its  unsafe  condition  it  was  dangerous  to 
persons  passing  along  and  upon  it  in  consequence  of  which  they 
were  drowned,  but  upon  the  ground  that  the  pond,  when  cov- 
ered with  ice,  was  attractive  to  children,  so  that,  as  deceased 
were  not  using  the  street  at  the  time  of  the  accident  for  the 
])urjiose  of  travel,  the  rule  of  law  which  re(|uircs  municipalities 
to  keep  their  streets  in  a  reasonably  safe  condition  for  that  pur- 
pose does  not  govern  in  this  case,  for  the  city  owed  them  no 
such  duty:  Smith  v.  St.  Joseph,  45  ^^^  Mo.  449;  Bassett  v.  St. 
Joseph,  53  Mo.  290,  14  Am.  Rep.  446;  Eussell  v.  Columbia,  74 
Mo.  480,  41  Am.  Rep.  325;  Kiley  v.  Kansas  City,  87  Mo.  103, 
56  Am.  Rep.  443;  Brennan  v.  St.  Louis,  92  Mo.  482. 

At  Taylor  avenue,  where  the  accident  occurred,  it  seems  that 
the  water  covered  the  street  to  the  depth  of  twenty  feet,  and 
that  the  children  went  upon  the  ice,  which  had  accumulated 
over  it  on  the  pond,  and  were  skating  thereon,  in  consequence 
of  which  they  were  drowned;  so  that  unless  the  city  was  negli- 
gent in  permitting  the  pond  to  remain  in  its  uninclosed  or  un- 
guarded condition,  it  cannot  be  held  to  respond  in  damages  in 
consequence  of  the  death  of  the  children. 

In  the  case  of  Schauf  v.  Radueah  (Ky.,  March  17,  1899),  50 
S.  W.  Rep.  42,  there  was  a  pond  in  the  commons  of  the  city, 
some  distance  from  any  highway,  and  while  plaintiff's  son, 
aliout  seven  years  of  age,  was  crossing  the  commons,  he  caught 
a  bird,  and  seeinir  some  children  fishing  at  the  pond,  he  went 
over  to  where  they  were.  The  bird  got  away  from  him  and  flut- 
tered out  into  the  water,  and  he  waded  out  after  it,  and  in  do- 
ing so  ventured  too  far,  and  got  over  his  dei^fh  and  was  drowned. 
It  was  ruled  tliat  the  city  was  not  liable.  The  court  said:  "Ac- 
cumulations of  water  are  common  about  all  cities,  especially 
river  towns.  A  largo  part  of  the  farmhouses  of  this  state  have 
ponds  about  them.  The  city  was  under  the  same  obligation  a3 
any  other  lotowner,  and  no  more.  The  child  did  not  lose  his 
life  from  the  dancrerous  proximity  of  the  pond  to  a  highway,  or 
from  any  secret  danger,  such  as  a  great  depth  of  water  near  the 
Am.  St.  Kep.,  Vol.  LXXV— .:9 
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bank,  but  from  his  voluntarily  wading  out  in  the  pond  some  ten 
feet,  after  the  bird.  It  was  not  the  duty  of  the  city  to  provide 
against  such  a  contingency  as  this.  In  Gillespie  v.  McGowan, 
100  Pa.  St.  lU,  45  Am.  Kep.  365,  a  boy,  eight  years  old,  while 
fishing  in  a  well  in  an  old  brickyard,  fell  in  it  and  was  drowned 
— a  stronger  case  for  the  plaintiff  than  we  have  here — yet  it 
was  held  there  could  be  no  recovery.  The  court  said:  '\A'e  are 
unable  to  see  anything  in  this  case  to  charge  the  defendants 
with  negligence  in  not  inclosing  their  lot  or  guarding  ^*^  the 
well.  There  was  no  concealed  trap  or  deadfall,  as  in  Hydraulic 
Works  Co.  v.  Orr,  83  Pa.  St.  332.  The  well  was  open  and  visi- 
ble to  the  eye.  Xo  one  was  likely  to  walk  into  it  by  day,  and 
this  accident  did  not  occur  at  night.  A  boy  playing  upon  its 
edge  might  fall  in,  just  as  he  migbt  in  any  pond  or  stream  of 
water.  In  this  respect  the  well  was  no  more  dangerous  than 
the  river  front  on  both  sides  of  the  city,  where  boys  of  all  ages 
congregate  in  large  numbers  for  fishing  and  other  amusements. 
Vacant  brick^^ards  and  open  lots  exist  on  all  sides  of  the  city. 
Tliere  are  streams  and  pools  of  water  where  children  may  be 
drowned;  there  are  inequalities  of  surface  where  they  may  be 
injured.  To  compel  the  owners  of  such  property  to  inclose  it, 
or  lill  up  their  ponds,  and  level  the  surface,  so  that  trespassers 
may  not  be  injured,  would  be  an  oppressive  rule.  The  law  does 
not  require  ns  to  enforce  any  such  principle,  even  where  the 
trespassers  are  children.  We  all  know  that  boys  of  eight  years 
of  age  indulge  in  athletic  sports.  They  fish,  shoot,  swim,  and 
climb  trees.  All  of  these  amusements  are  attended  with  dan- 
ger, and  accidents  frequently  occur.  It  is  part  of  a  boy's  na- 
ture to  trespass,  especially  where  there  is  tempting  fruit;  yet  I 
never  heard  that  it  was  the  duty  of  the  owner  of  a  fruit  tree  to 
cut  it  down  because  a  boy  trespasser  may  fall  from  its  branches. 
Yet  the  principle  contended  for  by  the  plaintilf  would  bring  us 
to  this  absurdity  if  carried  to  its  logical  conclusion.  ]\lorei:)vor, 
it  would  charge  the  duty  of  protection  of  children  u}K>n  every 
member  of  the  community  Gxce])t  their  parents^' 

In  Dehanitz  v.  St.  Paul,  T3  Minn.  3S5,  there  was  within  the 
city  of  St.  Paul  a  slough  which,  during  high  water  in  the  ^lis- 
eissippi  river,  filled  with  water  and  had  no  outlet.  The  streets 
in  this  part  of  the  city  were  dedicated  to  the  public,  h\^^  never 
by  the  city  opened,  kept,  or  U!=od,  although  the  tract  was  an 
open  common.  In  this  slou:zh  wa>  an  oicn  l)asin  sixty  to  seventy- 
live  feet  across,  ^^^  which  was  contiguous  to  James  street. 
For  a  long  time  the  citv  had  used  this  hollow  basin  as  a  place 
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for  dumping  garbage  and  manure,  which,  during  high  water, 
floats  upon  the  water,  and  forms  a  crust,  upon  which  growa 
vegetation  similar  to  that  upon  surrounding  land.  The  plain- 
tiff's intestate,  a  girl  ten  years  old,  left  James  street,  upon  which 
ehe  had  been  traveling,  and,  either  for  convenience  or  pleasure, 
attempted  to  cross  over  this  crust  on  her  way  to  a  packing-house, 
one-fourth  of  a  mile  distant,  when  the  crust  broke,  and  she  fell 
into  the  water  and  was  drowned.  It  was  not  alleged  in  the  peti- 
tion that  the  public  had  ever  traveled  over  this  dumping  ground, 
or  used  it  as  an  open  common.  It  was  held,  on  demurrer  to 
the  petition,  that  the  city  owed  no  duty  of  protection  or  warn- 
ing in  respect  to  the  girl  going  upon  this  dumping  ground  or 
crust  as  a  traveler,  and  hence  was  not  liable  in  damages  for  her 
death. 

The  principle  announced  in  these  cases  seems  to  be  decisive 
of  the  case  in  hand,  for  although  the  petition  avers  that  Taylor 
avenue,  between  jMargaretta  and  Kossuth  avenues,  is  a  public 
highway,  which  implies  that  it  was  open  to  the  use  of  the  public, 
the  subsequent  allegation  that  it  was  covered  with  water  twenty 
feet  deep  shows  that  it  was  impossible  that  it  could  have  been 
used  for  such  a  purpose. 

The  act  of  the  children  in  venturing  upon  the  ice  was  entirely 
voluntary  upon  their  part,  and  is  wholly  unlike  that  class  of 
cases  where  a  person,  traveling  with  proper  care  upon  a  side- 
walk in  a  city,  and  by  reason  of  its  defective  condition,  or  its 
proximity  to  some  hole  or  dangerous  place,  falls  and  is  injured, 
for  in  such  case  tbe  city  will  be  held  to  respond  in  damages  for 
the  injury,  upon  tbe  ground  that  as  to  such  persons  it  is  bound 
to  keep  its  sidewalks  in  a  reasonably  safe  condition  for  pedes- 
trians both  by  day  and  by  night,  while  as  to  persons  not  using 
its  sidewalks  for  the  purposes  for  which  thoy  are  intended,  for 
in'^innce,  skating  upon  ice  formed  thereon  on  a  pond  twenty 
feet  deep,  it  owes  no  such  duty. 

^''*-  Plaintiffs,  however,  rely  upon  Lepnick  v.  Gacldis,  73 
]\ri?5.  200,  48  Am.  St.  Eep.  547,  as  supporting  their  contention. 
In  Ibat  ease  Oarldis  owned  a  lot  at  the  intersection  of  two  streets. 
A  storebouse  which  stood  thereon  was  burned  down  some  years 
before  the  accident,  leaving  an  uncovered  cistern  on  the  vacant 
lot.  It  was  alleged  in  the  petition  tb.at.  by  the  invitation  and 
by  1lie  license  of;  tlie  defendant,  the  public,  in  passing  from 
street  to  street,  crossed  over  bis  l^t  by  two  commonly  traveled 
]>at]is,  which  became  well  defined,  n?id  eaeli  of  wbiidi  ran  near 
by  the  cistern.     It  was  also  alleged  ''tliat,  during  tlie  v/inter  of 
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1893,  plaintiff,  a  stranger,  while  carefully  using  the  highway, 
the  night  being  dark,  rainy,  and  cloudy,  and  there  being  noth- 
ing to  show  where  the  highway  ended  and  the  vacant  lot  began, 
strayed  therefrom,  and,  whilst  so  bewildered  and  lost,  fell  into 
said  cistern  and  was  injured.  Held,  upon  demurrer  to  the  peti- 
tion, that  it  stated  a  good  cause  of  action."  It  will  be  obvious 
that  there  is  a  very  material  difference  between  the  facts  in  that 
case,  and  in  the  one  in  hand,  in  this — in  that  case  the  injured 
party  did  not  knoAvingly  and  voluntarily  enter  a  place  of  dan- 
ger, while  in  the  case  in  hand  they  did. 

Indianapolis  v.  Emmelman,  108  Ind.  530,  58  Am.  Eep.  65, 
is  another  case  relied  upon  by  plaintiff.  In  that  case  the  de- 
fendant city,  while  constructing  a  bridge,  made  an  excavation 
in  the  bed  of  a  shallow  stream  where  it  was  crossed  by  a  street, 
and  constructed  a  levee  from  the  bank  to  the  excavation,  and, 
knowing  that  the  children  of  persons  residing  near  were  ac- 
customed to  play  in  the  vicinity,  left  it,  in  the  absence  of  work- 
men, without  safeguards  of  any  kind,  by  reason  of  which  a 
child  five  years  of  age,  while  at  play,  without  any  fault  on  the 
part  of  its  parents,  fell  into  the  excavation  and  was  drowned. 
It  was  held  that  the  city  was  liable.  But  that  case,  it  will  be 
seen,  was  bottomed  upon  the  negligent  act  of  the  city  in  digging 
a  hole  in  the  street  in  which  water  accumulated,  and  into  which 
plaintiff's  child  fell  and  was  drowned. 

^*^  Pekin  v.  McMahon,  154  111.  141,  45  Am.  St.  Rep.  114, 
is  another  case  relied  upon  by  plaintiffs.  That  was  an  action 
against  the  city  as  the  owner  of  land  next  to  one  of  its  streets, 
upon  which  land  there  was  a  deep  hole  or  pit  in  which  water 
had  accumulated,  and  upon  which  floated  logs  and  planks,  which 
was  alleged  to  be  a  source  of  attraction  to  children  in  the  local- 
ity, who  resorted  there  to  play.  Plaintiff's  child,  eight  years  of 
age,  while  so  engaged  was  drowned,  and  it  was  held  that  plain- 
tiff might  recover.  But  that  case  is  not  in  line  with  the  rulings 
of  this'^court  in  Overholt  v.  Yieths,  93  Mo.  422,  3  Am.  St.  Pep. 
557,  Witte  v.  Stifel,  12G  Mo.  295,  47  Am.  St.  Pep.  668,  and 
Butz  V.  Cavanaugh,  137  Mo.  503,  59  Am.  St.  Pep.  504.  In  the 
case  last  cited,  it  was  held  that  the  owner  of  land  was  not  re- 
sponsible for  injuries  sustained  by  a  boy  twelve  years  of  age  who 
voluntarily  went  into  an  excavation  on  private  property  near 
a  street  and  burned  his  feet  in  a  smoldering    fire  therein. 

The  petition  does  not  allege  that  the  accident  happened  in 
that  portion  of  the  pond  which  is  located  in  the  street,  which 
was  absolutely  necessary  in  order  to  hold    the  city  upon    the 
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ground  that  the  pond  was  a  nuisance.  And  if  the  accident  hap- 
pened upon  that  portion  of  the  pond  located  upon  the  land  of 
Isabella  Dawson,  the  city  cannot  be  held  liable  for  an  injury 
occurring  upon  the  land  of  another,  upon  the  ground  that  the 
place  where  it  occurs  is  a  nuisance,  and  that  the  city  had  failed 
to  abate  it:  Moran  v.  Pullman  Palace  Car  Co.,  134  Mo.  641, 
56  Am.  St.  Eep.  543;  Ilarman  v.  St.  Louis,  137  Mo.  494. 

As  to  the  defendant  Isabella  Dawson,  if  the  children  were 
drowned  upon  that  part  of  the  pond  which  is  upon  her  land, 
there  is  nothing  in  the  petition  which  tends  to  show  that  they 
were  there  by  her  permission  or  invitation,  in  the  absence  of 
which  it  must  be  inferred  that  they  were  trespassers  and  their 
representatives  without  remedy  against  her:  Witte  v.  Stifel,  126 
Mo.  295,  47  Am.  St.  Pep.  6GS;  Moran  v.  Pullman  Palace  Car 
Co.,  134  Mo.  641,  56  Am.  St.  Eep.  543;  Overholt  v.  Yieth?,  93 
Mo.  422,  3  Am.  St.  Rep.  557;  Butz  v.  Cavanaugh,  137  Mo.  503, 
59  Am.  St.  Pep.  504. 

For  these  considerations  we  affirm  the  judgment. 

Gantt,  P.  J.,  concurs. 
Sherwood,  J.,  absent. 


DANGEROUS    PREMISES— DROWNING  IN   POND.-A   city   U 

not  answerable  for  the  death  of  a  child  from  drowning  in  a  pond 
Bituatod  on  private  property,  not  in  dangerous  proximity  to  a  public 
highway,  although  the  city  may  have  created  the  pond  by  over- 
flowing the  property:  Omaha  v.  Bowman,  52  Neb.  2D3,  GG  Am.  St. 
Rep.  50G;  neither  is  the  owner  of  the  premises  liable:  Cooper  v. 
Overton.  102  Tenn.  211.  7.3  Am.  St.  Rep.  Sn4.  Soe.  nl«o.  Teters  v. 
Bowman,  115  Cal.  345.  .50  Am.  St.  Rep.  1CK5.  and  the  extended  note  to 
Barnes  v.  Shreveport  City  R.  R.  Co.,  4U  Am.  St.  Rep.  423-42G, 
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Huffman  v.  Nixon. 

[152  MI8S0UKI,  303,] 

FRAUDULENT  CONVEYANCES.— A  DEED  OP  TRUST 
made  to  binder  and  delay  creditors,  although  recorded  before  the 
levy  of  an  attachment,  is  fraudulent  and  void  as  to  such  attach- 
meat  creditors. 

FRAUDULENT  CONVEYANCES— DEED  OF  TRUST— AT- 
TACHMENT—PRIORITY.— If  a  deed  of  trust  made  to  hinder  and 
delay  creditors  Is  recorded  before  the  levy  of  an  attachment,  but 
not  received  by  the  cestui  que  trust  until  after  the  attachment  is 
levied  and  an  abstract  thereof  recorded  upon  the  land  described  in 
the  deed,  the  title  of  the  purchaser  at  the  execution  sale  under  the 
attachment  is  prior  to  any  right  or  interest  conveyed  by  the  trust 
deed. 

EXECUTION  SALES— INTEREST  SOLD— ESTOPPEL.— If 
a  sheriff  attaches  and  sells,  in  compliance  with  statute,  all  the  right, 
title,  and  interest  of  the  defendant  in  land,  the  purchaser  gets  all 
interest  of  the  defendant  and  not  simply  the  equity  of  redemption, 
and  the  statement  in  the  notice  of  sale,  that  such  sale  is  made  sub- 
ject to  all  prior  liens  and  judgments,  does  not  affect  the  purchaser's 
right  to  contest  the  validity  of  a  trust  deed  on  the  property  made 
to  hinder  and  delay  creditors. 

EXECUTION  SALES— ESTOPPEL.— The  belief  of  a  pur- 
chaser of  all  of  defendant's  interest  in  land  at  an  execution  sale, 
at  the  time  of  the  sale  and  for  a  long  time  afterward,  that  a  deed  of 
trust  on  the  property  was  valid,  and  his  conduct  in  relation  thereto 
does  not  estop  him  from  afterward  contesting  the  validity  of  such 
deed  with  the  maker  or  those  claiming  under  him. 

W.  M.  Williams  and  J.  Cosgrove,  for  the  appellant. 

Silver  &  Brown  and  B.  E.  Eichardson,  for  the  respondents. 

»«»  EOBINSON,  J.  This  is  a  suit  in  equity  hegun  in  the 
Morgan  circuit  court  in  April,  1892,  to  set  aside  a  fraudulent 
deed  of  trust  on  certain  land  in  Morgan  county,  executed  by  J. 
B.  Kelsey  to  Charles  D.  Nixon  in  trust  to  secure  the  payment 
of  a  promissory  note  of  three  thousand  dollars  payable  to  Charles 
T.  Kelsey,  and  praying  that  plaintiff's  title  be  adjudged  para- 
mount to  that  conveyed  by  the  deed  of  trust. 

The  cause  was  tried  at  the  June  term,  1896,  of  the  Saline 
****"  circuit  court,  where  it  had  been  taken  on  change  of  venue, 
and  resulted  in  a  dismissal  of  plaintiff's  bill,  to  reverse  which 
plaintiff  has  brought  the  case  to  this  court  by  appeal. 

The  amended  petition,  upon  which  the  case  was  tried,  alleges, 
in  substance,  that  plaintiff  purchased  the  land  embraced  in  the 
deed  of  trust  in  question  at  a  sale  under  several  executions  is- 
sued upon  judgments  in  favor  of  C.  H.  Knoop  and  another 
agadnst  J.  B.  Kelsey,  made  by  the  sheriff  of  ^Morgan   county. 
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Missouri,  during  the  October  term,  1883,  of  the  Morgan  circuit 
court;  that  said  judgments  were  rendered  in  attachment  pro- 
ceedings against  the  property  of  J.  B.  Kelsey  begun  August  23, 
1882;  that  personal  service  was  made  in  each  of  the  attach- 
ment suits  upon  said  J.  B.  Kelsey,  and  said  real  estate  levied 
upon  by  the  sheriff  under  the  several  writs  of  attachment;  that 
plaintiiiT's  purchase  of  the  land  in  controversy  vested  in  him  all 
the  right,  title,  and  interest  J.  B.  Kelsey  had  therein  on  August 
23,  1S82;  that  said  J.  B.  Kelsey  pretended  to  make  a  deed  of 
trust  thereon  to  secure  a  pretended  indebtedness  of  three  thou- 
sand dollars  to  his  brother  Charles  T.  Kelsey  of  Tompkins 
county.  New  York,  dated  July  22,  1882,  but  that  it  was  not  de- 
livered to  said  Charles  T.  Kelsey  until  after  the  seizure  of  said 
land  upon  writs  of  attachment  in  the  several  suits;  that  the 
deed  of  trust  was  filed  for  record  in  the  recorder's  office  of  Mor- 
gan county  by  J.  B.  Kelsey  before  any  of  the  attachment  writs 
were  levied;  that  after  it  was  recorded  it  was  redelivered  to  J, 
B.  Kelsey  and  by  him  controlled  until  September  1,  1892,  when 
he  delivered  it  to  his  brother,  Charles  T.  Kelsey,  in  New  York; 
that  the  levies  of  the  several  writs  of  attachment  became  liens 
upon  the  said  land  prior  to  the  delivery  of  the  deed  of  trust  to 
Nixon  and  Charles  T.  Kelsey;  that  the  deed  of  trust  was  exe- 
cuted without  any  consideration  whatever,  that  Charles  T.  Kel- 
sey is  the  brother  of  J.  B.  Kelsey  and  Nixon  is  a  cousin  of  both 
J.  B.  and  Charles  T.  Kelsey,  with  whom  he  sustained  confiden- 
tial relations;  that  the  note  and  deed  of  trust  were  fraudulent 
transactions  as  ^^^  against  the  creditors  of  J.  B.  Kelsey,  and 
part  of  a  scheme  to  defraud  the  creditors  of  the  latter,  who, 
it  is  alleged,  at  the  date  tliereof,  was  largely  indebted  and  in 
failing  circumstances,  and  that  the  making  of  said  deed  of 
trust  was  in  furtherance  of  such  scheme;  that  as  the  deed  of 
trust  was  recorded  prior  in  point  of  time  to  the  levy  of  the 
several  writs  of  attachment  it  cast  a  cloud  upon  the  plaintiff's 
title,  and  was  apparently  a  prior  lien;  that  plaintifi"s  title 
was  in  right  and  equity  of  prior  date  to  the  deed  of  trust.  The 
prayer  of  the  petition  is,  that  the  deed  of  trust  be  canceled,  set 
aside,  and  for  naught  held;  and  that  the  same  be  decreed  to 
have  been  executed  in  fraud  of  the  creditors  of  J.  B.  Kel'cy; 
and  that  plaintiff's  title  be  decreed  prior  and  superior  to  any 
right  or  interest  conveyed  by  the  deed  of  trust;  and  for  gen- 
eral relief. 

The  defendants  answered  jointly,  denying  generally  the  al- 
legataons  of  the  petition,  and  set  up  and  interposed  the  ten 
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years'  statute  of  limitations  as  a  defense  to  tlie  ground  of  ac- 
tion that  tlie  deed  of  trust  was  not  delivered  until  after  the 
alleged  attachment  liens  accrued,  and  pleaded  the  answer  of 
plaintiff  filed  in  the  Morgan  circuit  court  in  the  case  of  C.  H. 
Knoop  V.  C.  F.  Nixon,  J.  B.  Kelsey,  Charles  T.  Kelsey,  and 
himself,  wherein  he  then  averred  and  claimed  that  the  land 
purchased  by  him  was  subject  to  the  encumbrance  of  the  deed 
of  trust  now  in  controversy  and  that  he  was  then  ready  and 
willing  to  pay  the  same  to  whom  the  court  should  direct,  and 
averred  that  the  plaintiff  purchased  the  land  in  controversy 
subject  to  the  deed  of  trust  the  validity  of  which  is  assailed 
by  plaintiff  in  this  case;  that  plaintiff  purchased  only  the 
equity  of  redemption  of  J.  B.  Kelsey  in  said  land;  that  from 
the  notice  of  sale  and  the  oral  proclamation  made  by  the 
eheriff  thereat,  the  latter  sold  only  the  equity  of  redemption, 
and  that  the  plaintiff  had  consequently  purchased  only  that 
interest,  and  for  more  than  ten  years  had  claimed  no  greater 
interest.  The  answer  further  averred  that  the  election  of 
Knoop  to  sell  and  of  plaintiff  to  purchase  the  equity  of  re- 
demption ^^^  only,  and  the  failure  of  plaintiff  to  make  any 
other  claim  prior  to  the  filing  of  this  amended  petition  herein, 
on  August  7,  1894,  effectually  barred  the  plaintiff  from  the  re- 
lief sought.  The  reply  denied  the  new  matter  contained  in  de- 
fendant's answer. 

Plaintiff  contends  that  the  note  and  deed  of  trust  in  ques- 
tion were  fraudulent  transactions  against  the  creditors  of  J. 
B.  Kelsey,  and  consequently,  as  purchaser  of  the  mortgaged 
premises  at  sheriff's  sale,  is  entitled  to  have  the  same  set  aside 
and  removed  as  a  cloud  cast  upon  his  title,  and  the  defendant 
perpetually  enjoined  from  proceeding  thereon.  In  this  con- 
nection counsel  for  plaintiff  strenuously  urges  that  in  point  of 
fact  the  deed  of  trust  was  not  delivered  until  after  the  abstract 
of  attachment  had  been  filed  by  the  sheriff  with  the  recorder 
in  at  least  one  of  the  several  attachment  suits  theretofore  com- 
menced against  J.  B.  Kelsey,  so  that  the  levy  of  the  writ  of 
attachment  and  the  sheriff's  deed  on  execution  sale  thereun- 
der were  prior  in  point  of  time  and  constituted  a  prior  lien. 
Defendants,  on  tEe  other  hand,  maintain  that  the  deed  of 
trust  was  not  only  made  in  good  faith,  but  actually  dolivered 
to  the  beneficiary  before  the  attachment  liens  accrued;  and, 
further,  that  even  though  the  deed  of  trust  was  made  in  fraud 
of  creditors,  the  plaintiff  bought  only  the  equity  of  redemption 
of  J.  B.  Kelsey  in  the  land  in  controYcr?y.  and  therefore  i?  in 
no  position  to  assail  the  deed  of  trust  on  the  ground  of  fraud- 
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The  record  discloses  that  in  July,  1SS2,  J.  B.  Kelsey  was 
a  banker  at  Versailles,  in  this  state,  deeply  involved,  with  cred- 
itors pressing  their  claims  for  payment,  and,  indeed,  might 
fairly  he  said  to  be  insolvent  and  in  failing  circumstances.  On 
July  22d  a  deed  of  trust  was  prepared  and  signed  by  J.  B. 
Kelsey,  and  forwarded  to  his  wife,  then  in  the  state  of  Mary- 
land, for  her  signature,  acknowledgment,  and  return;  she  ac- 
knowledged the  deed  of  trust  on  August  Ifth,  and  returned 
the  same  to  J.  B.  Kelsey,  who  filed  the  same  for  ^*-  record 
in  the  recorder's  ofTice  of  Morgan  county  on  the  twenty-first 
day  of  August  at  11:30  A.  M. 

The  deed  of  trust,  it  is  conceded,  purports  to  have  been  given 
to  secure  the  payment  of  a  note  of  three  thousand  dollars  in 
favor  of  his  brother  Charles  T.  Kelsey,  who  resided  in  the  state 
of  Xew  York,  with  interest  thereon  at  the  rate  of  seven  per  cent 
per  annum.  After  the  deed  of  trust  in  question  had  been  re- 
corded, J,  B.  Kelsey  obtained  the  same  from  the  recorder  and 
sent  it  by  mail,  together  with  the  note  and  abstract  of  title,  to 
Kixon,  at  Oswego,  Kew  York,  and  the  latter  thereupon  took  it 
to  the  home  of  Charles  T.  Kelsey  and  says  that  he  received 
the  amount  of  the  loan  in  checks  and  drafts.  Ko  part  of  the 
proceeds  of  this  transaction,  however,  was  ever  turned  over  to 
J.  B.  Kelsey.  Kixon  held  the  checks  and  drafts  received  by 
him  from  Charles  T.  Kelsey  until  about  the  5th  of  September, 
1882.  when,  by  direction  of  J.  B.  Kelsey,  he  tunied  them  over 
to  Tbomas  Kelsey,  father  of  J.  B.  Kelsey,  in  payment  of  an 
alleged  debt  of  upward  of  fifteen  years'  standing. 

On  August  2od.  several  attachment  suits  were  commenced 
against  J.  B.  Kelsoy  in  the  Morgan  circuit  court,  his  bank 
closed,  and  the  land  embraced  in  the  deed  of  trust  levied  upon 
in  each  of  the  several  attachment  suits.  Writs  of  attachment 
were  levied  in  each  of  said  suits  on  the  twenty-third  day  of 
Au2'u?t.  find  abstracts  of  attachment  were  filed  by  the  sheriff 
with  the  recorder.  The  evidence  shows  that  the  first  abstract 
of  attacliment  was  not  filed  in  the  recorder's  office  until  Au- 
gust 2."th  at  2  o'clock  P.  ^f.,  abstracts  in  the  other  cases  bav- 
in fj  been  filed  later  along  at  ditTerent  times  between  the  twenty- 
fifth  and  the  twentv-oigbth  day  of  August. 

Tt  is  conceded  tliat  judgment  was  duly  rendered  in  each 
of  said  suits  against  J.  B.  Kelsey.  and  in  favor  of  the  respec«t,ive 
plaintiffs,  and  that  special  executions  were  issued  thereon,  the 
land  in  question  snld,  nnd  plaintiff  iM^oanie  the  purchaser  at 
such  sale.     After  his  bank  was  closed  and  tlie  several  attach- 
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ments  were  run  upon  the  premises  embraced  in  the  deed  of 
^^  trust,  J.  B.  Kelsey  telegraphed  the  trustee  Nixon  to  pay  the 
money  derived  from  the  note  and  deed  of  trust  over  to  his 
(Kelsey's)  father  at  once  instead  of  sending  it  to  him  at  Ver- 
sailles, so  as  to  prevent  his  Missouri  creditors  from  attaching 
it,  NLxon,  however,  did  not  turn  the  checks  and  drafts  over 
to  Thomas  Kelse}',  until  about  the  5th  of  September  thereafter. 

The  record  further  shows  that  Charles  T.  Kelsey  assigned 
the  note  secured  by  the  deed  of  trust  to  his  father,  so  that,  as 
a  matter  of  fact,  he  was  not  out  any  money  whatever  on  the 
transaction.  Shortly  thereafter  Thomas  Kelsey  died,  leaving 
a  will,  in  which  Charles  T.  Kelsey  was  named  as  one  of  the 
executors.  The  entire  personal  estate  of  Thomas  Kelsey  was 
taken  by  Charles  T.  Kelsey  at  a  valuation  of  six  thousand  six 
hundred  dollars,  the  latter,  however,  only  paying  the  sum  of 
three  thousand  five  hundred  dollars  therefor,  thereby  leaving 
the  face  of  the  J.  B.  Kelsey  note,  which  had  passed  into  his 
father's  hands  during  his  lifetime,  unpaid,  notwithstanding  it 
constituted  part  of  the  alleged  assets  of  said  estate. 

The  evidence  further  shows  that  the  deed  of  trust  was  not 
to  become  operative  or  taken  as  delivered  until  the  abstract  of 
title  was  delivered  and  the  money  furnished.  As  before  stated, 
the  deed  of  trust  was  filed  for  record  on  the  twenty-first  day  of 
August,  at  11:30  A.  M.,  and  we  think  that  a  careful  reading 
of  this  record  must  impress  the  practical  mind  with  the  fact 
that  it  did  not  leave  Versailles  until  the  afternoon  of  the  22d, 
and  possibly  not  earlier  than  the  23d  of  August.  At  this  time 
it  seems  that  the  mail  for  the  east  closed  at  1:30  P.  M.  The 
better  evidence  is  to  the  effect  that  it  would  have  taken  the 
letter  transmitting  the  note  and  deed  of  trust  forty-eight  hours, 
or  thereabouts,  to  reach  Nixon  at  Oswego,  New  York.  The 
trustee  Nixon,  to  whom  the  same  was  sent,  lived  about  fifty 
miles  from  Charles  T.  Kelsey,  and  in  delivering  the  note  and 
deed  of  trust  be  was  necessarily  compelled  to  travel  partly  by 
rail  and  partly  by  team,  so  that  the  deed  of  trust  could  not 
verv  well  have  been  delivered  before  the  26th  of  August,  if 
'*^^  that  early.  Charles  T.  Kelsey,  whose  deposition,  taken  in 
the  former  appeal,  was  read  in  evidence,  failed  to  fix  the  date  of 
the  delivery  of  the  deed  of  trust.  The  memory  of  the  trustee 
Nixon  on  this  question  is  likewise  very  unsatisfactory.  "When 
the  latter's  deposition  was  taken  in  the  Knoop  case  in  18S4  or 
1885  he  was  unable  to  fix  the  date  of  delivery  with  any  degree 
of  certainty,  but  when  he  came  to  testify  on  the  trial  of  this 
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case  in  1896  his  recollection  with  respect  to  this  transaction 
seems  to  have  greatly  improved,  so  that,  remarkable  as  it  may 
seem,  he  was  able  to  recall  much  more  clearly  and  distinctly 
the  circumstances  of  the  delivery  of  the  deed  than  in  1884. 

But  this  growth  of  facts  with  the  flight  of  years  is  not 
very  satisfactory  to  the  court.  By  a  careful  reading  of  all  the 
testimony  we  have  been  forcibly  impressed  with  the  fact  that 
the  deed  of  trust  made  to  Nixon  to  secure  the  alleged  indebt- 
edness of  the  brother  Charles  Kelsey,  and  that  was  afterward 
assigned  by  him  to  the  father  of  himself  and  J.  B.  Kelsey,  was 
but  a  part  of  a  scheme  to  hinder  and  defraud  the  creditors  of 
J.  B.  Kelsey  in  the  effort  to  collect  their  debts  out  of  the  land 
in  suit,  and  the  trial  court  should  for  that  reason  have  found 
the  issue  in  favor  of  plaintiff.  And  we  are  also  equally  sat- 
isfied, without  further  detailing  the  testimony  that  has  led  us 
to  the  conclusion,  that  the  deed  of  trust  was  not  delivered  by 
Nixon,  the  trustee  (to  whom  it  was  sent),  to  Charles  Kelsey, 
until  after  the  levy  of  the  attachment  and  the  filing  in  the 
office  of  the  recorder  of  the  first  abstract  of  same  on  the  25th 
of  Aug-ust,  1883,  and  for  that  reason  the  right  of  plaintiff  as  a 
purchaser  at  execution  sale  under  said  levy  should  have  been 
declared  prior  to  any  right  or  interest  conveyed  or  purporting 
to  be  conveyed  by  the  deed  of  trust. 

As  to  the  two  remaining  contentions  of  defendant  (and 
which  judging  from  the  briefs  filed  herein  must  have  been  the 
controlling  question  in  the  mind  of  the  trial  court,  in  the  mak- 
ing of  its  judgment),  first,  that  the  sheriff  sold  and  plaintiff 
bought  only  the  equity  of  redemption  of  J.  B.  Kelsey  in  the  ^^^ 
land  in  controversy  and,  second,  that  he  should  now  be  es- 
toiiped  to  assail  the  deed  of  trust  covering  the  land,  on  account 
of  his  declaration  and  conduct,  and  the  answer  filed  by  h'un 
in  the  Knoop  case  recognizing  its  validity,  notwithstanding  tlie 
court  may  think  and  find  the  deed  of  trust  in  fact  to  have  been 
fraudulent  in  its  inception,  we  have  this  to  say: 

Tlie  proof  shows  that  the  sale  was  made  in  the  usual  way 
and  that  the  sheriff  sold  all  the  riglit,  title,  and  interest  of  tlie 
execution  defendant  in  the  land.  The  sheriff  simply  acted  un- 
der and  in  conformity  to  the  statute,  and  in  virtue  of  the  judg- 
ment of  the  court,  and  the  law  under  which  he  acted  con- 
veved  all  the  interest  and  estate  of  the  execution  defendant  in 
the  land  sold.  If  the  land  in  fact  was  subject  to  a  prior  value 
deed  of  trust  (regarilless  of  the  manner  of  the  sale),  tlio  pur- 
chaser would  only  Lave  bought  the   equity  of  redemption  of 
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the  original  grantor,  and  execution  defendant,  while,  on  the 
other  hand,  if  the  sale  had  been  made  subject  to  the  so-called 
deed  of  trust  in  express  terms  and  the  same  should  afterward 
be  discovered  fraudulent,  and  without  regard  to  what  the  exe- 
cution purchaser  thought  of  it,  at  the  time  of  the  sale,  or  what 
he  afterward  said  or  offered  to  do,  by  the  answer  in  the  suit 
of  Knoop  against  the  Kelseys,  Nixon,  and  himself  in  1893,  when 
Knoop  attempted  to  have  the  sale  set  aside,  it  could  and  did 
not  affect  the  interest  purchased  by  him,  and  he  cannot  now  be 
€stopped  by  what  was  done  or  said  from  setting  up  the  fraudu- 
lent origin  and  character  of  the  deed  of  trust  by  those  who  have 
lost  nothing  by  his  belief,  declaration,  or  answer  filed. 

Even  though  the  execution  creditors  had  no  notice  of  the 
invalidity  of  the  deed  of  trust  placed  upon  the  land  by  J.  B. 
Kelsey,  and  the  plaintiff,  as  execution  purchaser,  may,  at  the 
time  of  the  sale  and  for  a  long  time  afterward  have  entertained 
the  belief  that  the  deed  of  trust  was  valid,  that  certainly  ought 
not  to  preclude  him  now  from  testing  its  validity  with  the 
maker,  or  those  claiming  under  the  deed,  when  its  fictitious  and 
spurious  character  have  been  brought  to  light.  If  the  **® 
deed  of  trust  is  void  (and  as  such  we  have  declared  it),  the 
plaintiff  as  purchaser  at  execution  sale  is  now  the  owner  of  all 
the  interest  of  J.  B.  Kelsey  in  the  land  therein  described,  and 
he  has  the  right,  by  proper  proceeding,  to  have  the  fraudulent 
deed  of  trust  canceled  and  removed  as  a  cloud  cast  upon  his 
title,  or  his  interest  in  the  property  declared  prior  and  par- 
amount thereto. 

By  section  543  of  the  Revised  Statutes  of  1889,  the  sheriff  is 
required  to  declare  in  his  return  that  *Tie  has  attached  all  the 
right,  title,  and  interest  of  the  defendant,"  etc.  In  conformity 
with  the  statute,  the  sheriff,  as  shown  by  the  record,  recited  that 
he  had  attached  all  the  right,  title,  and  interest  of  J.  B.  Kelsey 
in  the  land  in  question,  and,  by  an  appropriate  clause  in  the 
sheriff's  deed,  all  the  right,  title,  and  interest  of  J.  B.  Kelsey  in 
the  real  estate  was  transferred  and  conveyed  to  the  plaintifT. 

There  is  nothing  whatever  in  this  record  showing  that  the 
sheriff's  sale  and  deed  thereunder  did  actually  include  only 
the  equity  of  redemption. 

Plaintiff's  rights  are  not  in  any  wise  abridged  or  afTected  by 
the  statement  contained  in  the  sheriff's  notice  of  sale  to  the 
effect  that  the  same  was  made  "subject  to  all  prior  liens  and 
judgments."  All  J.  B.  Kelsey's  ridit.  title,  and  interest  in 
the  premises  was  sold  by  the  sheriff  under  executions  issued 


Nov.  1899.]  Huffman  v.  Nixon.  461 

in  the  judgments  rendered  in  the  several  attachment  suits,  and 
it  is  not  conceived  Iiow  tliat  recital  affects  the  case.  Clearly, 
the  sheriff  could  not  limit  the  interest  so  sold  by  any  statement 
of  his.  We  are  utterly  unable  to  find  anything  in  the  circum- 
stances of  this  sale  tending  to  show  that  the  plaintiff  acquired 
simply  an  equity  of  redemption.  The  sheriff  sold  the  interest 
of  J.  B.  Kelsey  in  the  land.  The  law  says  what  that  interest 
shall  be  and  is. 

Upon  the  filing  of  tlie  abstract  of  the  several  attachments 
in  the  recorder's  office  the  attachment  liens  took  effect.  As  we 
have  seen,  judgments  were  duly  rendered  in  the  several  attach- 
ment suits  and  sales  were  made  at  the  same  time  ^■^''^  on  exe- 
cutions thereunder.  The  sherifFs  deed,  under  which  plaintiff 
claims,  relates  back  to  the  time  of  the  filing  of  the  first  abstract 
of  attachment,  which,  as  before  stated,  was  filed  by  the  sheriff 
in  the  recorder's  office  on  the  twenty-fifth  day  of  August,  at 

2  o'clock  P.  ir. 

The  deed  of  trust  in  question  having  been  made  in  fraud 
of  creditors,  the  defendants,  as  the  active  participators  in  the 
scheme  to  defraud  the  creditors  of  J.  B.  Kelsey  of  their  rights, 
cannot  be  heard  to  complain. 

From  what  has  been  said,  it  will  be  seen  that  the  sheriff 
sold  and  conveyed  to  plaintiff  all  the  right,  title,  and  interest 
that  J.  B.  Kelsey  had  in  the  land  in  question  at  the  time  the 
first  abstract  attachment  was  filed  in  the  recorder's  office,  which, 
as  already  seen,  was  prior  in  point  of  time  to  the  delivery  of  the 
fraudulent  deed  of  trust.  It  therefore  follows  that  the  decree 
in  this  case  should  bo  reversed  and  the  cause  remanded  to 
the  circuit  court  with  directions  to  cancel  and  annul  the  Nixon 
deed  of  trust,  and  decreeing  the  title  acquired  by  plaintiff  un- 
der the  sheriff's  deed  in  question  paramount  to  any  right  ac- 
quired by  defendants  under  the  fraudulent  deed  of  trust. 

It  is  so  ordered. 

All  concur. 


FRAUDULENT  CONVEYANCE.— AX  ATTACHMENT  may  Issue 
on  Tlip  interest  of  a  debtor  in  land  held  by  a  third  party  under  a 
frandnlont  conveyance:  McClelland  v.  Solomon,  23  Fla.  437,  11  Am. 
Sr.  Rep.  381.  and  note. 

EXECUTION  SALE-TNTERE.=;t  passed  RY.— a  sheriff's  deed 
to  a  purchaser  at  an  execution  sale  passes  all  the  title  whicli  tlie 
defendant  held  when  the  execution  lien  atached:  Note  to  Suiitii  v, 
Crosby.  40  Am.  St.  Rep.  82S.  An  execution  sale  transfers  the  title 
held  by  tlie  defendant  at  tiio  ninnvTif  of  rbo  «ale.  thrincrb  acqnirod 
f-ubseqnent  to  the  levy  of  the  writ:  Note  to  Greer  v.  Wlntersmith, 
7  Am.  s-t.  Rep.  (Jl'J. 
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Baustian  V.  Young. 

[152  MISSOTJBI,  317.] 

EVIDENCE— PHOTOGRAPHS.— A  photograph  taken  several 
days  after  the  occurrence  has  not  precisely  the  same  Influence  or 
weight  as  evidence  as  one  talien  in  the  moment  of  the  act  it  pur- 
ports to  portray. 

EVIDENCE.— PHOTOGRAPHS  ARE  NOT  ADMISSIBLE  in 
evidence  until  it  is  proved  by  evidence  aliunde  to  l>e  a  true  photo- 
graphic print  of  the  thing  In  question  at  a  particular  time. 

EVIDENCE.— PHOTOGRAPHS,  of  themselves,  are  of  the 
same  character  of  evidence  as  diagrams  and  pictures  drawn  by 
baud,  not  necessarily  carrying  the  same  degree  of  probative  force, 
but  still  of  the  same  character,  not  in  themselves  evidence  at  all, 
but  representing  to  the  eye  what  the  witness  declares  was  the  real 
appearance  of  the  thing  at  the  time  he  saw  it. 

EVIDENCE.— PHOTOGRAPHS  ARE  NEVER  ADMISSIBLE 
except  as  secondary  evidence. 

EVIDENCE— PHOTOGRAPHS.— The  weight  to  be  given  to  a 
pliotograph  as  evidence  depends  on  the  character  of  the  thing  shown 
in  evidence  and  the  sl^ill  of  the  person  taking  the  photograph. 

EVIDENCE— PHOTOGRAPH&-INSTRUCTIONS.—If  a  pho- 
tograph is  admissible  in  evidence  for  one  purpose  only,  the  court 
may  so  instruct  tlie  jury  and  limit  consideration  to  that  purpose. 

NEW  TRIAL^INSTRUCTIONS— JUDGMENT  FOR  RIGHT 
PERSON.— Although  instructions  given  were  erroneous,  a  motion 
for  a  new  trial  must  be  denied,  if  the  verdict  was  unquestionably 
for  the  right  party. 

REAL  PROPERTY— SIDEWALKS— DUTY  OF  ABUTTING 
OWNER.— An  abutting  property  owner  is  not  under  any  duty  to 
keep  the  sidewalli  in  front  of  his  premises  in  repair  and  safe  for  the 
public,  nor  is  he  liable  for  failure  to  do  so  to  a  person  who  is  in- 
jured by  a  defect  therein. 

MUNICIPAL  CORPORATIONS  —  DEFECTIVE  SIDE- 
WALKS.—In  order  to  render  a  city  liable  to  a  pedestrian  for  failure 
to  remedy  a  defect  in  a  sidewallj,  it  must  appear  that  the  city  had 
a  reasonable  opportunity  of  doing  so,  and,  in  order  that  that  may 
appear,  it  must  be  shown,  either  that  the  city  had  notice  of  the  de- 
fect, or  that  it  was  so  obvious  or  had  existed  for  such  a  length  of 
time  as  to  indicate  that  the  city  would  have  known  it  if  it  had 
exercised  proper  care  in  oljserving  the  conditions  of  its  streets. 
Even  after  notice  of  the  defect,  the  city  is  entitled  to  a  reasonable 
time  in  wliich  to  malie  repairs,  and  is  not  liable  until  it  has  neglected 
Buch  opportunity. 

B.  Schnurmacher  and  C.  C.  Allen,  for  the  appellants. 

J.  L.  Hopkins,  for  the  respondents. 

»=^"  VALLTAXT,  J.  Appeal  from  the  circuit  court  of  St. 
Louis  upon  an  order  granting  a  new  trial. 

The  suit  is  for  damages  for  personal  injuries  which  plain- 
tiff avers  he  sustained  in  consequence  of  a  defective  sidewalk. 
There  was  but  one  witness  who  testified  as  to  the  accident  and 
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its  cause,  which  was  the  plaintil!  himself.  The  only  other  ^^^ 
witness  for  pUxintiff  was  a  physician  who  spoke  of  the  nature 
of  the  injury.  According  to  the  plaintiff's  testimony,  he  was 
walking  on  a  plank  sidewalk  on  M(jrganford  road,  which  is  an 
unimproved  street  in  the  outskirts  of  the  city,  when  he  stepped 
on  the  end  of  a  plank  which  yielded  to  his  weight  and  caused 
him  to  fall,  striking  his  shoulder  against  a  telegraph  pole  which 
caused  the  injur}'  complained  of.  IMorganford  road  at  the 
point  in  question  was  like  a  country  road,  no  curhing  or  gutter- 
ing, and  this  wooden  sidewalk  was  like  what  is  seen  in  a  country 
town.  Whether  it  was  put  down  by  the  city  or  the  neighbors 
he  did  not  know.  After  he  got  up  he  examined  the  place  and 
saw  that  the  ground  underneath  the  sidewalk  had  washed  out, 
the  sleepers  were  rotten,  and  the  nails  hanging  down;  the 
hollow  in  the  ground  was  what  caused  the  plank  to  go  down; 
it  was  rotten,  but  would  not  have  given  away  but  for  the  hol- 
low in  the  ground  under  it.  Plaintiff  was  a  carpenter  and 
was  employed  in  that  vicinity;  during  the  period  of  this  em- 
plojmient  he  had  passed  along  Morganford  road  at  this  point 
about  a  dozen  times,  but  had  always  before  walked  in  the 
road,  not  on  the  sidewalk.  Four  days  after  the  accident,  plain- 
tiff took  a  photographer  to  the  scene,  and  caused  two  photo- 
graphs to  be  taken  showing  the  sidewalk  at  that  point  and  the 
surroundings.  These  photographs  were  admitted  in  evidence 
over  the  defendants'  objection.  This,  with  the  physician's  testi- 
mony as  to  the  nature  of  the  injury,  was  all  the  evidence  on  the 
part  of  plaintiff. 

Defendants  produced  five  witnesses  who  testified  that  they 
Iial)itually  passed  over  that  sidewalk  several  times  daily  and 
never  noticed  any  defect  in  it. 

Tiiis  was  all  tlie  evidence.  At  the  close  of  the  plaintiff's 
evidence,  and  aga^n  at  the  close  of  all  the  evidence,  the  defend- 
ant city  asked  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  which  was  each  tim.e  refused  and  exception  taken. 

A  number  of  instructions  were  given  at  the  instance  of  "-^ 
the  parties  respectively  about  which  no  question  is  raised.  But 
the  court  of  its  own  motion  gave  the  following:  "The  court  in- 
structs the  jury  that  the  photographs  shown  to  the  jury  are 
only  to  be  considered  liy  the  jury  as  evidence  of  the  general 
surroundings  of  tbe  pince  whore  the  accident  occurred;  and 
are  to  be  given  only  such  weight,  as  such  evidence,  as  the  jun' 
believe  from  all  the  facts  and  circumstances  in  endence.  they 
are  fairly  entitled   to.     In  no  event  are  the  photographs,   or 
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eitlier  of  thera,  to  be  considered  by  the  jury  as  any  evidence  at 
all  of  the  accident  or  as  to  the  cause  thereof,  or  as  to  what 
parties  are  responsible  for  the  condition  of  the  sidewalk,  or  as 
to  whether  any  person  is  responsible  for  the  condition  of  the 
sidewalk  or  for  the  accident." 

There  was  a  verdict  for  defendants,  which,  on  motion  of 
plaintiff,  was  set  aside  and  a  new  trial  granted,  on  the  sole 
ground  that  the  court  erred  in  giving  the  instruction  above 
quoted.     From  that  order  defendants  appeal. 

1.  The  objection  to  the  instruction  insisted  on  by  the  re- 
spondent is  that  while  in  the  first  clause  it  indicates  that  the 
photographs  are  to  be  considered  as  evidence  of  the  general 
surroundings  of  the  place  where  the  accident  occurred,  yet  in 
the  second  clause  the  jury  are  directed  not  to  consider  them  as 
evidence  at  all  relating  to  the  cause  of  the  accident. 

The  photographs  in  connection  with  the  testimony  of  the 
witness  purport  to  show  a  defect  in  the  sidewalk,  which,  accord- 
ing to  the  plaintiff's  testimony,  was  the  cause  of  the  accident. 
If,  then,  the  photographs  are  not  to  be  considered  as  bearing 
on  that  point,  they  are  not  in  evidence  at  all. 

A  photograph  taken,  as  these  were,  several  days  after  the 
occurrence  has  not  precisely  the  same  influence,  or  weight  as 
evidence,  as  one  taken  in  the  moment  of  the  act  it  purports  to 
portray. 

It  is  not  admissible  in  evidence  at  all  until  it  is  proven  by 
testimony  aliunde  to  be  a  true  photographic  print  of  the  ^^* 
thing  in  question,  but,  after  that  foundation  has  been  laid,  the 
photograph  speaks  with  a  certain  probative  force  in  itself. 
We  take  judicial  cognizance  of  the  fact  that  the  natural  forces 
employed  in  the  art  of  photography  produce  certain  results, 
and  we  credit  the  picture  accordingly.  But  a  photograph  speaks 
only  of  one  instant,  and  that  the  instant  in  which  the  object  is 
seen  through  the  camera.  It  may  be  like  the  object  as  it  ap- 
peared at  another  time,  but  the  natural  forces  that  printed  the 
photograph  do  not  so  testify,  and  whether  it  is  or  not  depends 
on  other  evidence. 

These  photographs  testify  to  us  how  the  sidewalk  appeared 
at  the  time  they  were  taken.  The  plaintiff  testified  that  it  ap- 
peared at  the  time  of  the  accident  as  it  appears  in  the  photo- 
graphs, but  the  photographs  are  silent  on  that  point,  and  serve 
in  that  connection  only  as  illustrations  of  the  witness'  testi- 
mony. 
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They  are  of  the  same  character  of  evidence  as  diagrams  and 
pictures  drawn  by  liand;  not  necessarily  carrying  the  same  de- 
gree of  probative  force,  but  still  of  the  same  character;  not 
in  themselves  evidence  at  all,  but  representing  to  the  eye  what 
the  witness  declares  was  the  real  appearance  of  the  thing  at  the 
time  he  saw  it.  Diagrams,  drawings,  and  photographs  are  re- 
sorted to  only  because  the  witness  cannot  with  language  as 
clearly  convey  to  the  minds  of  the  court  and  jury  the  scene 
as  the  light  printed  it  on  the  retina  of  his  own  eye  at  the  time 
of  which  he  is  testifying.  The  supreme  court  of  ISTev/  Jersey 
have  said:  "As  evidence,  photographs  have  been  held  as  ad- 
missible upon  the  question  of  identity  and  comparison  of  hand- 
writing, and  as  secondary  evidence  when  the  primary  and  bet- 
ter evidence  could  not  be  obtained.  It  may  be  generally  re- 
garded as  a  rule  that  they  arc  never  admitted  but  as  secondary 
evidence":  Goldsboro  v.  Central  E.  E.  Co.,  60  N.  J.  L.  51. 
The  weight  to  be  given  this  class  of  evidence,  whether  it  be  a 
diagram,  painting,  or  photograph,  depends  on  the  character  of 
the  thing  shown  in  evidence.  As  a  diagram  drawn  ^^^  hastily 
or  by  an  unskillful  hand  does  not  receive  the  same  considera- 
tion as  one  drawn  to  a  scale  by  a  mathematician,  so  the  art  of 
photography  does  not  render  equally  trustworthy  results  in  the 
hands  of  the  unskillful  and  the  skillful  artist. 

The  art  of  photography  is  also  not  exempt  from  the  pos- 
sibility of  perversion  and  of  being  made  the  means  of  creating 
false  appearances.  The  supreme  court  of  Pennsylvania  have 
said:  "Photographs  are  competent  evidence,  and  when  proj-^eiiy 
Taken  are  judicially  recognized  as  of  a  high  character  of  ac- 
curacy  But  in  careless,  or  inexpert,  or  interested  hands 

they  are  capable  of  very  serious  misrepresentations  of  the  orig- 
mai"':  Beardslee  v.  Columbia  Tp.,  ISS  Pa.  St.  502,  68  Am.  St 
Pep.  883.  We  hold,  therefore,  that  the  photographs  in  ques- 
tion, while  not  evidence  independent  of  the  witness,  were  never- 
theless in  evidence  as  illustrations  of  the  witness'  testimony, 
and  the  plaintift  was  entitled  to  have  them  considered  as  such 
for  what  they  were  worth.  This  is  in  accordance  with  previous 
rulings  of  this  court:  ]\[incke  v.  Skinner,  44  ^lo.  92;  Williamson 
V.  Fischer,  50  Mo.  198;  State  v.  O'Poilly,  126  Mo.  597;  Oeer  v. 
Missouri  etc.  Lumber  Co.,  lot  :\Io.  85,  56  Am.  St.  Pep.  480. 

Where  evidence  is  adinissible  for  one  purpose  only,  it  is 
proper  for  the  court  to  so  instruct  tlie  jury  and  limit  their  use 
of  it  to  that  purpose:  Garcschc  v.  St.  Vincent's  College,  76  Mo. 
332. 

Am.  St.  Rei'.,  Vol.  LXX.V.— 30 
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But  the  instruction  here  complained  of  did  not  properly  in- 
form the  jury  of  the  legitimate  use  they  might  make  of  the 
photographs.  It  was  susceptible  in  the  first  clause  of  the  con- 
fitruction  that  they  were  evidence  in  themselves  of  the  general 
surroundings  at  the  place  of  the  accident  and  in  the  second 
clause  that  they  were  not  to  be  considered  at  all  on  certain 
points  in  the  case  among  which  was  the  cause  of  the  accident; 
whereas  they  were  in  themselves,  that  is,  independent  of  the 
testimony  of  the  witness,  not  evidence  at  all,  yet  were  in  evi- 
dence as  illustrations  of  his  testimony  and  as  such  should  have 
been  considered  on  the  question  as  to  the  cause  of  the  accident. 
325  rpj^Q  learned  judge,  therefore,  correctly  ruled  on  the  motion 
for  a  new  trial  that  the  instruction  should  not  have  been  given. 

2.  But  although  that  instruction  was  erroneous,  the  motion 
for  a  new  trial  should  have  been  overruled  because  the  verdict 
was  unquestionably  for  the  right  party. 

There  was  no  case  made  either  in  the  petition  or  the  evi- 
dence against  the  defendant  Young.  The  theory  of  the  peti- 
tion as  to  him  is  that  because  he  was  the  owner  of  the  lot 
abutting  the  street  at  the  point  of  the  alleged  defect,  it  was  his 
duty  to  keep  the  sidewalk  in  repair.  But  he  was  under  no 
such  obligation.  Whatever  may  be  the  obligation  of  the  abut- 
ting property  owner  to  the  city  when  ordered  by  it  to  repair 
or  build  a  sidewalk,  and  whatever  may  be  his  liability  for  de- 
fective construction  when  he  undertakes  to  do  it,  he  is  under 
no  duty  to  the  public  to  keep  the  sidewalk  in  front  of  his  prem- 
ises in  repair,  and  is  not  liable  for  failure  to  do  so:  Xorton  v. 
St.  Louis,  97  Mo.  537;  St.  Louis  v.  Connecticut'Ins.  Co.,  107  Mo. 
92,  28  Am.  St.  Eep.  402. 

It  is  the  duty  of  the  city  to  keep  its  sidewalks  and  streets 
in  reasonably  safe  condition  for  the  public  passing  along  them, 
but  the  city  is  not  an  insurer  of  the  safety  of  persons  using 
its  streets  and  is  liable  only  for  failure  to  exercise  ordinary 
care  in  that  respect.  If  a  sidewalk  in  the  beginning  is  prop- 
erly constructed  and  it  should  get  out  of  repair,  the  city  owes 
the  duty  to  the  public  to  cause  it  to  be  repaired  within  a  rea- 
sonable time.  But,  in  order  to  render  the  city  liable  for  fail- 
ure to  remedy  the  defect,  it  must  appear  that  the  city  had  a 
reasonable  opportunity  of  doing  so,  and,  in  order  that  that  may 
appear,  it  must  be  shown  either  that  the  city  had  notice  of  the 
defect,  or  that  it  was  so  obvious  or  had  existed  for  such  a 
length  of  time  as  to  indicate  that  the  city  would  have  known  it 
if  it  had  used  proper  care  in  observing  the  condition  of  its  streets. 
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Even  after  notice  of  the  defect  the  city  is  entitled  to  a  reason- 
able time  in  which  to  make  the  repairs,  and  is  not  liable  until 
it  has  neglected  such  opportunity:  Badgley  v.  St.  Louis,  149  Mo. 
122;  Carvin  v.  St.  Louis,  151  Mo.  334. 

3;:o  rpj^g  plaintiff's  testimony,  illustrated  by  his  photographs, 
tends  to  show  that  the  sidewalk  was  out  of  repair  both  in  re- 
spect to  the  decayed  condition  of  the  wood,  and  a  washing  out 
of  the  ground  underneath;  that  it  was  really  the  hollow  in  the 
ground  that  permitted  the  plank  to  go  down.  Tlicre  is  no 
testimony  tending  to  show  actual  notice  to  the  city  of  the  con- 
dition of  the  sidewalk  and  no  testimony  tending  to  shoy  how 
long  it  had  remained  in  that  condition,  unless,  as  contended  by 
respondent,  the  nature  of  the  defect  implies  that  it  had  existed 
for  a  considerable  time.  Common  experience  tells  us  that  it 
takes  time  for  a  wooden  structure  exposed  to  the  weather  in 
this  climate  to  decay;  but  that  time  is  so  indefinite  and  subject 
to  so  many  influences,  either  advancing  or  retarding  the  proc- 
ess of  decay,  that  no  reasonable  calculation  of  it  can  be  made 
in  a  case  like  this.  Besides,  the  testimony  of  plaintiff  shows 
that  the  real  cause  of  the  yielding  of  the  plank  under  the 
plaintiff's  weight  was  the  hollow  beneath,  caused  by  the  ground 
being  washed  out;  when  that  occurred  is  not  shown.  That  the 
defect  was  not  so  obvious  as  to  impute  notice  is  shown  by  the 
plaintiffs  testimony.  The  plaintiff  himself  had  passed  along 
the  road  frequently  about  the  time,  not  over  the  sidewalk  but 
in  tlie  road,  and  had  never  observed  any  such  condition,  and 
the  live  witnesses  for  defendant  used  the  sidewalk  daily  several 
times  and  did  not  observe  it.  The  evidence  fails  to  show  any 
knowledge  on  the  part  of  the  city  or  any  circumstance  from 
whifh  notice  could  be  implied,  or  tliat  the  city  had  neglected  a 
reasonable  opportunity  to  repair  the  defect.  Under  such  evi- 
dence there  could  have  been  no  verdict  for  the  plaintiff. 

The  order  granting  a  new  trial  is  reversed,  and  the  cause 
is  remanded  to  the  circuit  court  witli  directions  to  overrule  the 
motion  for  a  new  trial  and  render  judgment  for  the  defendants 
in  conformity  with  the  verdict. 

Brace,  P.  J.,  and  Eobinson,  J.,  concur. 

^Marshall,  J.,  not  sitting,  having  been  of  counsel. 


MFNTCIPAL  CORPORATIONS  — DEFErTIYE  STREETS.— A 
city  Is  not  liable  for  injuries  caused  by  a  defect  in  a  street,  unless 
it  h.T(l  notice  of  the  def(x:t.  or  unless  the  defect  had  exi-^ted  for  such 
a  lentrth  of  time  as  to  npnrisi^  its  otTii''>r*  if  tinM-  ^vn^  d'li;r<Mit  in 
performing  their  duties:  Note  to  Frankfort  v.  Coleman,  G5  Am.  St 
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Rep.  418.    See,   further,  the  extended  note  to  Goddard  v.  Harps- 
well,  30  Am.  St  Rep.  385-390. 

DEFECTIVE  SIDEWALKS— LIABILITY  OF  LOTOWNER.— Tlie 
common  law  imposes  no  duty  on  the  owner  of  premises  fronting  on  a 
street  to  keep  it  in  repair:  See  extended  note  to  Browning  v.  Spring- 
lield,  G3  Am.  Dec.  355;  and  although  a  city  may  have  imposed  upon 
a  lotowner  the  public  duty  of  keepfng  sidewalks  in  front  of  his 
premises  in  repair,  yet  the  city,  and  not  the  owner,  remains  liable  iu 
a  private  action  for  injuries  resultini?  from  his  nocrliirenco  or  his 
omission  to  act:  Betz  v.  Limingl,  46  La,  Ann.  1113,  49  Am.  St  Rep. 
344.  See,  also,  Wilhelm  v.  Dehance,  58  Ohio  St  50,  05  Am.  St  Rep. 
745. 

Fhotogrraphs  as  Evidence. 

As  Evidence,  photographs  are  admissible  on  questions  of  Identity 
of  persons,  premises,  and  things  generally  and  comparison  of  hand- 
writing, and  in  all  cases  as  secondary  evidence,  where  the  primary 
or  better  evidence  is  not  obtainable.     In  fact,  it  may  be  said  gener- 
ally that  they  are  never  admitted  but  as  secondary  evidence.    The 
art  of  photography  is  of  comparatively  recent  date,  and  the  prin- 
ciples governing  the  admissibility  of  photographs  in  evidence  have 
been  laid  down  and  examined  in  late  years  in  numerous  jurisdic- 
tions, and,  although  the  utterances  of  the  courts  have  not  been  al- 
together harmonious,  the  concensus  of  opinion  is  as  above  stated. 
For  the  introduction  of  photographs  in  evidence,  a  foundation  must 
be  laid,  as  in  other  cases  where  secondary  evidence  is  offered,  and 
it  has  been  often  said  that  the  judgment  of  the  trial  court  as  to  the 
sufficiency  of  such  foundation  Is  conclusive  and  not  open  to  exami- 
nation on  appeal:  Goldsboro  v.  Central  R.  R.  Co.,  60  N.  J.  L.  49,  52; 
Blair  v.  Pelham,  118  Mass.  420.     It  is  well  established  that  photo- 
graphs are  not  admissible  in  evidence  when  the  original  can  be  pro- 
duced in  court,  photographs  being  at  best  but  secondary  evidence: 
White  Sewing  Machine  Co.  v.  Gordon,  124  Ind.  495,  19  Am.  St  Rep. 
109.     But  a  plain  picture  or  representation  produced  by  the  art  of 
photography,  verified  as  a  correct  representation  of  the  locality  at 
the  time  of  the  accident,  is  admissible  in  evidence  to  enable  the 
court  or  jury  to  understand  and  apply  the  established  facts  to  the 
particular  case.     Such  photographic  scenes  are  admissible  as  appro- 
priate aids  to  the  jury  or  court  in  applying  the  evidence,  whether  it 
relates  to  persons,  things,  or  places:  Dederichs  v.  Salt  Lake  City  R. 
R.  Co.,  14  Utah,  137;  People  v.  Durrant,  116  Cal.  182;  Wurmster  v. 
Frederick,  62  Mo.  App.  634;  State  v.  Hersom.  90  Me.  273;  Adams  v. 
State,  28  Fla.  511.     The  admissibility  of  a  photograph  in  evidence 
does  not  depend  upon  its  verification  by  the  photographer,  provided 
it  Is  shown  to  be  an  accurate  representation  by  anyone  compettMit 
to  spenk  from  personal  observation.    The  sufficiency  of  the  verifica- 
tion is  a  preliminary  question  of  fact  for  the  decision  of  the  trial 
Judge:  McGar  v.  Bristol,  71  Conn.  652.     In  Louisville  etc.  R.  R.  Co. 
V.  Hall,  91  Ala.  112.  24  Am.  St.  Rep.  863,  a  photograph  was  admitted 
In  evidence  without  any  testimony  as  to  its  con-ectness.  or  of  the 
point  of  view  from  which  it  was  taken,   and  the  court,  not  being 
able  on  appeal  to  agree  upon  its  admissibility,  held  it  to  "be  admis- 
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pible  for  what  It  was  worth."  Conrtf?  Jndioinlly  notice  the  art  of 
photography,  the  mechanical  and  chemical  processes  employed,  the 
scientific  principles  upon  which  they  are  based,  and  the  results: 
Lake  v.  Calhoun  Co.,  52  Ala.  115;  Barnes  v.  Ingalls,  39  Ala.  193; 
Ruloff  V.  People,  45  N.  Y.  213.  In  Udderzook  v.  People,  76  Pa.  St. 
340,  the  question  of  the  admissibility  of  photographs  in  evidence 
was  considered,  and  the  court  said:  "It  is  evident  that  the  compe- 
tency of  the  evidence  in  such  a  case  depends  on  the  reliability  of  the 
photograph  as  a  work  of  art,  and  this,  in  the  case  before  us,  in  which 
no  proof  was  made  by  experts  of  this  reliability,  must  depend  upon 
the  judicial  cognizance  we  may  take  of  photographs  as  an  estab- 
lished means  of  producing  a  correct  likeness.  Photography  has  be- 
come a  customary  and  common  mode  of  taking  and  preserving 
views  as  well  as  the  likenesses  of  persons,  and  has  obtained  universal 
assent  to  the  correctness  of  its  delineations.  We  know  that  its 
principles  are  derived  from  science,  that  the  Images  on  the  plate, 
made  by  the  rays  of  light  through  the  camera,  are  dependent  on 
the  same  general  laws  which  produce  the  images  of  outward  forms 
upon  tlie  retina  through  the  lenses  of  the  eye.  The  process  has  be- 
come one  in  general  use,  so  common  that  we  cannot  refuse  to  take 
judicial  cognizance  of  it  as  a  proper  means  of  producing  correct 
likenesses."  And  in  another  case,  Cowley  v.  People,  83  N.  Y.  464, 
88  Am.  Rep.  4(54,  the  court  said:  "We  know  not  of  a  rule  applicable 
to  all  cases  ever  having  been  declared  that  photographs  are  not  com- 
petent. We  do  not  fail  to  notice,  and  we  may  notice  judicially, 
that  all  civilized  communities  rely  upon  photographic  pictures  for 
taking  and  presenting  resemblances  of  persons  and  animals,  of 
scenery  and  all  natural  objects,  of  buildings  and  other  artificial  ob- 
jects. It  is  of  frequent  occurrence  that  fugitives  from  justice  are 
arrested  on  the  identification  given  by  them.  So  the  signs  of  the 
portrait  and  the  pliotograph,  if  authenticated  by  otlier  testimony, 
may  give  truthful  representations.  When  shown  by  such  testimony 
to  be  trutliful  representations  of  a  person,  we  do  not  see  why  tliey 
may  not  be  shown  to  the  triers  of  the  facts,  not  as  conclusive,  but 
as  aids  in  determining  tlie  matter  in  issue,  still  ])eing  open,  like  other 
proofs  of  Identity  or  similar  matter,  to  rebuttal  or  doubt." 

i'/r>;/ii6Ct>'.— I'hotograplis  of  premises  are  competent  evidence,  and 
wlien  properly  taken  are  judicially  recognized  as  of  high  order,  but 
in  careless  or  inexpert  or  interested  hands  they  are  capable  of  very 
serious  misrepresentation  of  tlie  original.  Before  they  are  per- 
mitted to  be  used  in  the  trial,  therefore,  there  should  always  be 
preliminary  proof  of  care  and  accuracy  in  taking  them,  and  of  their 
relevancy  to  the  issue  before  tlie  jury:  Beardslee  v.  Columbia  Town- 
sliip,  188  Pa.  St.  490,  GS  Am.  St.  Pep.  SS3.  Photographic  views  of 
streets,  buildings,  railroad  tracks,  bridges,  and  many  other  objects 
pliown  to  be  true  representations  of  the  objects  they  are  intended  to 
'Jrpict,  are  properly  used  to  identify  the  objects  to  wliieh  tiie  evi- 
dence relates,  "and,  being  an  exact  reproduction  of  the  object  they 
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represent,  they  are  much  more  satisfactory  evidence  of  the  appear- 
ance of  the  thing  represented  than  can  be  conveyed  to  the  mind  by 
any  description  given  by  the  witness.  We  think  whenever  it  is  im- 
portant that  the  locus  in  quo  or  any  object  be  described  to  a  jury,  it 
Is  competent  to  introduce  a  photographic  view,"  and  the  jury  may 
properly  be  allowed  to  examine  it  with  a  magnifying  glass  and  take 
It  with  them  to  the  juryroom:  Barker  v.  Perry,  67  Iowa,  146-148.  "A 
photograph  offered  for  the  purpose  of  showing  the  appearance  of 
premises  or  a  physical  object  which  cannot  be  produced  in  court  nor 
inspected  by  the  jury  is  secondary  evidence.  Its  correctness  or  ac- 
curacy, like  that  of  a  map  or  diagram,  must  be  proved  before  it  can 
be  received":  Cunningham  v.  Fair  Haven  R.  R.  Co.,  72  Conn,  244, 
decided  by  the  supreme  court  of  errors  of  Connecticut,  August  1, 
1899;  Albert!  v.  Railroad  Co.,  118  N.  Y.  77.  The  accuracy  sufficient 
for  the  admission  of  the  photograph  as  evidence  is  a  preliminary 
question  of  fact  to  be  determined  by  the  trial  court:  McGar  v.  Bor- 
ough of  Bristol,  71  Conn.  652;  Van  Houten  v.  Morse,  162  Mass.  414, 
44  Am.  St.  Rep.  373;  Cunningham  v.  Fair  Haven  etc.  R.  R.  Co.,  72 
Conn.  244.  "The  proof  of  accuracy  varies  with  the  nature  of 
the  evidence  the  photograph  is  offered  to  supply.  When  it  is  offered 
as  a  general  representation  of  physical  objects  as  to  which  testi- 
mony is  adduced  for  the  mere  convenience  of  witnesses  in  explain- 
ing their  statements,  very  slight  proof  of  accuracy  may  be  sufficient, 
but  when  it  is  offered  as  representing  handwriting  which  is  to  be 
subjected  to  minute  and  detailed  examination,  or  any  object  where 
slight  differences  of  height,  breadth,  or  length  are  of  vital  Impor- 
tance, much  more  convincing  proof  should  be  required.  It  Is  com- 
mon knowledge  that  as  to  such  matters,  either  through  want  of  skill 
on  the  part  of  the  artist  or  inadequate  instruments  or  materials,  or 
tlirough  intentional  and  skillful  manipulation,  a  photograph  may  not 
only  be  inaccurate,  but  dangerously  misleading":  Cunningham  v 
Fair  Haven  R.  R.  Co.,  72  Conn.  244.  In  actions  to  recover 
damages  for  personal  injuries,  photographs,  shown  by  evidence  to 
present  a  fair  representation  of  the  general  features  of  the  situation 
and  premises  where  the  injury  is  received,  are  admissible  in  evi- 
dence: Warner  v.  Randolph,  18  N.  Y.  App.  Div.  458.  A  photograph 
proved  to  be  a  correct  representation  of  physical  objects  to  which 
testimony  is  adduced,  Is  admissible  in  evidence  for  the  use  of  wit- 
nesses in  explaining  their  testimony,  and  thereby  enabling  the  jury 
to  understand  the  case  more  perfectly,  but  whether  or  not  a  photo- 
graph which  has  been  offered  for  such  auxiliary  purpose  has  been 
proved  to  be  a  true  representation  is  a  question  to  be  decided  by  the 
trial  court. and  his  decision  cannot  be  disturbed  on  appeal  unless  it  is 
clearly  shown  that  he  erred:  Ortiz  v.  State,  30  Fla.  256;  Cunningham 
V.  Fair  Haven  R.  R.  Co..  72  Conn.  244;  Blair  v.  Pelham,  118  Mass. 
420.  A  witness  may  testify  that  a  photograph  Introduced  in 
evidence  is  a  correct  representation  of  a  railway  crossing  at  wliich 
an  accident  occurred:  Miller  v.  Louisville  etc.  Ry.  Co.,  128  lud.  07, 
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25  Am.  St.  Rop.  41G.  And  error  iu  permitting  a  witness  to  refer  to  a 
photograph  of  a  looality,  without  preliminary  proof  of  its  Identity 
Is  cured  by  the  production  of  sueli  proof  before  the  photograph  is 
formally  introduced  in  evidonce:  Beardslee  v.  Columbia  Township, 
188  ra.  St.  490,  08  Am.  St.  Rep.  8S3.  It  is  not  essential  to  the  com- 
petency of  a  pliotocraph  as  evidence  tliat  its  accuracy  as  a  true  rep- 
resentation of  its  suliject  sliould  be  verified  by  the  photograplier  who 
took  it.  Such  verification  may  be  furnished  liy  any  other  eye-witness 
of  equally  correct  vision  and  powers  of  observation,  and  equally 
interested  to  observe  the  features  of  tlie  scene  depicted:  Nies  v. 
Rroadhead,  75  Hun,  2.55.  The  following  cases  will  serve  to  illus- 
trate the  various  circumstances  under  which  photographs  of  the 
promises  or  the  place  of  tlie  accident  have  been  admitted  in  evi- 
dence. Thus,  in  an  action  against  a  railroad  company  to  recover 
for  an  injury  caused  by  the  destruction  of  a  bridge,  a  photograph 
of  the  wreck,  broken  bridge,  and  stream,  taken  the  morning  after 
The  accident  and  sliown  to  be  a  correct  representation  of  the  scene, 
is  admissible:  Locke  v.  South  Carolina  etc.  Ry.  Co.,  46  Iowa, 
109;  Turner  v.  Boston  etc.  R.  R.  Co.,  158  Mass.  201.  In  an  action 
to  recover  damages  arising  from  a  change  in  the  grade  of  a 
street,  a  photograph  of  plaintiff's  premises,  testified  to  by  him 
as  being  as  perfect  as  possible,  is  admissible  in  evidence  to  show 
the  location  and  surroundings  of  such  premises,  and  to  aid  the 
jury  in  determining  how  they  are  affected  by  the  change  in  the 
grade  of  the  street:  Church  v.  Milwaukee,  31  Wis.  512.  In  an  action 
to  recover  for  damages  done  to  a  house  by  the  manner  in  which  an 
adjoining  house  was  built,  photographs  of  the  house  are  admissible 
wlien  tlie  Jury  can  judge  of  their  accuracy  from  the  testimony  in 
the  case:  Dorsey  v.  Ilabersack,  84  Md.  117.  If,  on  trial  to  recover 
damages  arising  from  the  exercise  of  the  right  of  eminent  domain, 
au  inspection  of  the  premises  in  question  is  proper,  but  impractica- 
lile  or  impossible,  a  photograpliic  view  thereof  is  admissible  in  evi- 
dence as  an  aid  to  tlie  jury:  Omaha  Southern  Ry.  Co.  v.  Beeson,  36 
Neb.  301.  In  Archer  v.  New  York  etc.  R.  B.  Co.,  100  N.  Y.  590,  the 
plaintiff  offered  in  evidence  a  photograph  representing,  as  he  testi- 
fied, the  locus  in  quo  of  the  accident  where  an  injury  was  received, 
and  he  also  testified  that  he  did  not  take  the  picture  himself  nor  did 
he  know  from  what  point  it  was  taken.  Tlie  photograph  was  ad- 
mitted in  evidence  over  an  objection,  and  it  was  held  on  appeal  no 
error,  because  the  picture,  if  a  fair  representation  of  the  premises, 
was  admissible  the  same  as  a  map  or  diagram.  In  Bedell  v.  Berkey, 
70  Mich.  435,  15  Am.  St.  Rep.  370,  it  was  held  that  testimony  as  to 
localities  can  generally  be  better  understood  by  views  and  observa- 
tion tlian  by  word  of  mouth,  and  changes  can  just  as  well  be  ex- 
plained in  tlie  one  case  as  in  the  other,  and  in  a  negligence  case, 
where  the  jury  are  not  permitted  to  view  the  premises,  photographs 
tliown  to  be  true  representations  are  admissible  in  evidence.  IMiuto- 
grapliic  sketclu^s  of  the  scene  of  an  accident  are  admissible  in  evi- 
dence if  correct  representations  of  the  locality  and  its  surroundings, 
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and  any  change  In  the  appearance  of  the  locality  arising  from  such 
views  being  talien  at  a  different  season  of  the  year  is  open  to  ex- 
planation: Dysen  v.  New  York  etc.  R.  R.  Co.,  57  Conn.  9,  14  Am.  St. 
Rep.  82.    In  an  action  to  recover  for  a  personal  injury,  a  photograph 
of  a  trestle  and  a  wrecked  train  of  cars,  taken  two  hours  after  the 
accident  occurred,  and  verified  by  the  photographer  as  being  a  cor- 
rect representation  of  tlie  locality  and  scene,  is  admissible  in  evi. 
dence  to  aid  the  jury  in  properly  understanding  the  case:  Kansas 
City  etc.  R.  R.  Co.  v.  Smith.  90  Ala.  25,  24  Am.  St.  Rep.  753.    And  in 
an  action  of  trespass  against  an  adjoining  proprietor  for  the  wrong- 
ful act  of  opening  holes  in  the  walls  of  plaintiff's  cellar,  so  as  to 
render  It  untenantable,  a  photographic  view  of  the  cellar  was  prop- 
erly admitted  in  evidence  as  an  appropriate  aid  to  the  jury  In  apply-" 
Ing  the  evidence:  Cozzens  v.  Higgins,  33  How.  Pr.  436.    In  an  action 
of  trespass  for  obstructing  a  driveway  a  photograph  of  the  struc- 
tures is  admissible  in  evidence  to  assist  the  jury  in  understanding 
the  case,  if  verified  by  proof  that  it  is  a  true  representation:  Randall 
v.  Chase,  133  Mass.  210.    Photographs  of  the  scene  of  a  personal  In- 
jury are  admissible  in  evidence  as  an  aid  In  the  investigation  of  an 
action  to  recover  damages  for  an  Injury,  when  they  bear  evidence  on 
their  face  of  the  correctness  of  their  representation  of  the  scene 
depicted,  in  clearness  of  delineation,  sharpness  of  outline,  correct 
perspective,  and  in  the  just  proportion  between  the  various  objects: 
Nies  V.  Broadhead.  75  Hun,  225.     And  the  difference  between  the 
Images  produced  upon  a  photographic  plate  and  upon  the  human 
eye  does  not  render  photographs  of  the  place  where  an  accident  has 
occurred  Inadmissible  in  evidence,  but  bears  only  upon  the  effect 
of  such  evidence:  Scott  v.  New  Orleans,  75  Fed.  Rep.  373.    The 
following  cases  serve    to    illustrate    the    rule    that    photographs, 
In    order    to    be    admissible    in  evidence,  must  be  supported  by 
proof    that    they    are    correct    resemblances    or  true   representa- 
tions of  the  subject  in  dispute.    If  not  so  verified,  they  are  not 
admissible.    Thus,   in     Cleveland    etc.    Ry.  Co.   v.   Monaghan,   140 
111.  474,  an  action  against  a  railroad  company    to    recover    dam- 
ages for  negligence  resulting  in  the  death  of  plaintiff's  intestate  at 
a  highway  crossing,  in  which  the  leaving  of  cars  standing  on  a  side- 
track so  as  to  obstruct  the  view  of  approaching  trains  was  claimed 
as  the  ground  of  negligence,  the  defendant  offered  in  evidence  photo- 
graphic views  of  the  locality  where  the  accident  happened,  taken  by 
an  amateur  some  two  months  thereafter.    The  person  taking  such 
views  had  never  visited  the  scene  before,  and  there  was  no  proof 
that  they  correctly  represented  tilings  as  tliey  were  when  the  acci- 
dent happened,  and  it  was  held  that  they  were  not  admissible  in 
evidence.    To  the  same  effect:  Goldsboro  v.  Central  R.  R.  Co.,  60  N. 
J.  L.  49;  Tlirelkeld  v.  Wabash  Ry.  Co.,  68  Mo.  App.  127.  If,  in  an  ac- 
tion to  recover  for  an  Injury,  It  becomes  material  to  show  the  loca- 
tion of  a  path  existing  two  years  before  and  at  the  time  of  the  acci- 
dent, and  there  Is  evidence  of  changes  In  the  situation,  and  that  the 
lot  on  which  the  accident  occurred  had  been  fenced  shortly  there- 
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after,  a  photograph  taken  shortly  before  the  trial    Is  not  admissible 
whether  offered  as  substantive  evidence  or  as  an  unauthorized  map: 
Hampton  v.  Norfolli  etc.   II.   R.   Co.,   120  N.   C.   535.     Photograpliic 
views  of  a  culvert  and  the  land  in  the  vicinity,  talfen  over  a  year 
after  the  alleged  unlawful  obstruction    of    the    flowage    of    water 
therein,  and  offered  in  evidence  upon  the  trial  of  a  suit  for  such  ob- 
struction,  without  proof  of  their  accuracy,  are    properly  rejected: 
Leidlein  v.  Meyer,  95  Mich.  5SG.     On    the  question  of    damages  to 
mill  property  caused  by  the  bursting  of    a  reservoir   dam,  a  plioto- 
graph  of  a  gully  half  way  between  the  reservoir  and  the  mill,  and  a 
mile  and  a  half  distant  from  each,  taken  after  the  occurrence,  and 
offered  in  evidence,  without  proof  of  the  previous  condition  of  the 
gully,  or  of  facts  necessary  to  make  it  a  measure  of  tlie  volume  and 
force  of  the  escaping  water,  is  not  admissible  in  evidence  to  show 
such  facts:  Verran  v,  Baird,  150  Mass.  141.     In  an  action  to  recover 
for  injury  received  in  a  street-car  accident,  a  photograph  of  another 
street-car  offered  in  evidence  under  a  proposal  to  show  that  it  is  an 
exact  representation  of  the  car  upon  which  the  accident  happened 
Is    properly  rejected:  People's  Passenger  Ry.  Co.  v.  Green,  56  Md. 
84,    The  rejection  of  a  photographic  view  of  premises,  the  bounda- 
ries of  which  are  in  dispute,  and  upon  which  a  trespass  is  alleged  to 
have  been  committed,  furnishes  no  ground    of    exception  if    offered 
simply  as  a  "chalk  representation,"  without  being    verified  by  the 
photographer,  although  the  evidence  of  other  persons  is  offered  to 
show  its  correctness:  Hollenbeck  v.  Rowley,  8  Allen,  473.     No  excep- 
tion lies  to  the  exclusion  of  photographs  as  evidence,  if,  so  far  as  is 
shown,  their  rejection  is  on  the  ground  that  the  person  offering  them 
has  failed  to  make  out  the  preliminary  matters  of  fact  necessary  to 
make    tliem    admissible:  Harris    v.    Quincy,    171     Mass.    472.     And 
preliminary  questions  of  fact  as  to  the  verification  of  photographs 
necessary  to  be  shown  in  order    to  make  them    admissible    are  ad- 
dressed to  the  discretion  of  the  trial  court,  and    his  decision    is  not 
sultject  to  exception  nor  review  on  appeal,  unless  such  discretion 
has  been  grossly  abused:  Cleveland  etc.  U.  R.  Co.  v.  Mouaglian,  140 
111.  474;  Verran  v.  Baird,  150  Mass.  141;  Goldsboro  v.  Central  R.  R. 
Co..  GO  N.  J.  L.  49. 

PIn/sical  Condition.— J{  the  physical  condition  of  the  plaintiff  or  his 
injury  is  tlie  subject  of  inquiry  before  the  court,  a  pliotograph  of 
pucli  injui'v  or  its  consequences  is  admissilile  in  evidence  if  taken  re- 
cently and  shown  to  be  a  correct  representation  of  such  injury. 
Thus,  in  an  action  to  recover  damages  for  personal  injury  alleged  to 
have  been  caused  by  the  negligence  of  a  railroad  company,  a  pho- 
tograph of  plaintiff  showing  the  manner  in  whieli  his  limbs  had  con- 
tracted, as  a  result  of  tlie  accident,  if  proved  by  a  witness  that  it 
was  taken  in  his  presence  and  correctly  represented  the  condition  of 
such  limbs,  is  admissible  in  evidence  on  tlie  same  principle  as  a  map 
or  diftcram:  Alberti  v.  New  York  etc.  R.  R.  Co.,  118  N.  Y.  77;  Cooper 
V.    St.  Paul  etc.  Ry.  Co.,  54  Minn.  379.     In  an  action  to  recover  for 
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the  negligent  treatment  of  a  child  while  in  a  children's  asylum,  pho- 
tographs of  the  child  showing  its  physical  condition  before  and  after 
it  was  received  Into  such  asylum  are  competent  evidence:  Cowley 
V.  People,  83  N.  Y.  404,  38  Am.  Rep.  4G4.  And  in  an  action  for  dam- 
ages for  negligently  causing  the  death  of  an  infant  child  it  is  com- 
petent in  evidence  of  the  probable  future  growth  of  such  child  to  ex- 
hibit in  evidence  its  photograph,  when  tive  years  old,  it  having  died 
at  seven  years  of  age:  Taylor  etc.  Ry.  Co.  v.  Warner,  88  Tex.  642. 
An  X-ray  photograph  showing  the  overlapping  bones  of  one  of  the 
legs  of  plaintiff  broken  by  an  injury  for  which  suit  is  brought,  taken 
by  a  physician  and  surgeon  familiar  with  fractures  and  with  the 
process  of  taking  such  photographs,  who  testifies  that  it  is  an  ac- 
curate representation  of  the  condition  of  the  leg,  is  admissible  in 
evidence:  Bruce  v.  Beall,  99  Tenn.  303. 

It  is  doubtful  whether  photographs  ought  to  be  admitted  in  evi- 
dence for  the  purpose  of  showing  the  health  or  strength  of  a  person, 
as  it  is  common  knowledge  that  photographs  may  be  taken, 
and  are  often  taken,  in  such  a  way  as  to  make  the  person  ap- 
pear younger  or  less  infirm  than  he  is  or  than  he  looks.  Thus, 
a  photograph  offered  in  an  accident  case,  If  regarded  as  evidence 
of  the  plaintiff's  physical  condition,  one  year  before  the  accident. 
Is  evidence  of  his  condition  at  a  time  so  remote  that  the  court 
is  justified  in  rejecting  it,  though  it  is  accompanied  by  evi- 
dence that  the  physical  appearance  of  the  plaintiff  has  not  changed 
in  the  meantime,  especially  when  direct  evidence  of  his  apparent 
physical  condition  at  the  time  of  the  accident  can  be  produced: 
Gilbert  v.  West  End  St.  Ry.  Co.,  IGO  Mass.  403.  In  an  action  to 
avoid  a  life  insurance  policy  for  fraudulent  representations  of  the 
insured  concerning  the  state  of  his  health,  his  photograph  is  not 
competent  evidence  for  the  purpose  of  showing  his  healthy  appear- 
ance: Brown  v.  Metropolitan  Life  Ins.  Co..  65  Mich.  306,  8  Am.  St; 
Rep.  894.  In  an  action  to  recover  for  personal  injury  a  photograph 
of  the  plaintiff  taken  nine  years  before  the  trial  is  not  admissible, 
as  it  is  likely  to  mislead  the  jury  as  to  the  amount  of  damages  by 
comparing  the  appearance  of  the  plaintiff  at  the  time  the  picture 
was  taken  with  her  appearance  at  the  time  of  the  trial,  and  such 
photograph  affords  no  basis  for  her  appearance  at  the  time  of  the 
accident:  Rock  Island  v.  Drost,  71  111.  App.  613.  In  a  case  where 
the  recovery  of  the  husband  for  an  injury  to  his  wife  is  limited  to 
expenses  for  nursing,  medical  attendance,  and  loss  of  services  and 
society,  photographs  of  the  wife's  injured  foot,  which  are  uuueceis- 
sary  to  show  the  material  facts  and  have  a  tendency  to  arouse  the 
sympathy  of  the  jury,  are  not  admissible  in  evidence:  Selleck  v. 
Janesville,  104  Wis.  570. 

Paternity.— A  photograph  of  the  putative  father,  who  is  dead,  if 
proved  to  be  a  good  likeness  of  him.  is  admissible  in  evidence,  on  an 
issue  as  to  the  paternity  of  a  child,  for  the  purpose  of  comparisoD 
with  the  child  in  court:  Shorten  v.  Judd,  56  Kan.  44,  54  Am.  St.  Kep. 
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587.  A  photograph  of  the  deceased  taken  many  years  before  the 
trial  of  a  contest  as  to  heirship  Is  irrelevant  and  inadmissible,  but  a 
photograph  of  the  deceased  and  the  petitioner  made  shortly  before 
the  trial  by  bringing  two  negatives  in  juxtaposition  and  from  them 
making  a  third,  may,  perhaps,  be  admissible  to  show  a  resemblance 
between  the  two,  as  bearing  upon  the  question  of  paternity,  but  is 
entitled  to  very  little  weight  in  view  of  frequent  marked  resem- 
blances between  strangers  and  great  dissimilarity  between  kindred: 
Estate  of  Jessup,  81  Cal.  408.  I'botographs  of  members  of  plaintiff's 
family  are  admissible  in  evidence  when  testified  to  as  being  correct 
likenesses,  for  the  purpose  of  supporting  statements  as  to  race  and 
appearance  of  such  family:  Van  Houton  v.  Morse,  1G2  Mass.  414,  44 
Am.  St.  Rep.  373.  On  the  trial  of  a  bastardy  case,  the  defendant 
cannot  introduce  in  evidence  a  photograph  of  a  third  person,  de- 
ceased, in  order  that  the  jury  may  judge  whether  the  plaintiff's  bas- 
tard child  resembles  such  third  party  or  the  defendant,  when  the 
circumstances  under  which  the  photograph  is  offered  in  evidence  are 
not  disclosed  and  there  is  no  proof  that  it  is  a  correct  likeness  of  the 
deceased:  Farrell  v.  Weitz,  160  Mass.  288. 

Identification.— A  photograph  is  admissible  on  the  identity  of  a  per- 
son who  has  passed  under  various  names,  since  it  is  only  another  and 
more  definite  method  of  proving  the  appearance  of  the  man:  United 
States  V.  Lot  of  Jewelry,  59   Fed.  Rep.  684.    Photographs  of  a  miss- 
ing man  alleged  to  be  dead,  and  whose  life  insurance  was  sought  to 
be  recovered,  were  admitted  in  evidence,  and  witnesses  permitted  to 
testify  that  they  saw  in  another  state  a  man  thought  by  them  to 
be  the  original  of  such  photograph  after  the  time  of  his  disappear- 
ance, in  Travelers'  Ins.  Co.  v.  Sheppard,  85  Ga.  751.     Photographs  of 
persons  found  drowned,  although  not    the    most    correct  or  perfect 
likenesses  that  could  have  been  taken,  when  the  reasons  why  the 
pictures  are  not  more  perfect  are  fully  explained  by  witnesses,  are 
admissible  on  the  question  of  the  identity  of  such  persons,  when  they 
are  the  best  likenesses  that  can  be  had:  Ruloff  v.  People,  45  N.  Y. 
213.     For     the     purpose    of     identifying    a     man,     who    is    dead, 
with  a  person    who  is  shown    to  have  gone   through  the    ceremony 
of    marriage  on  a  certain  occasion,  photographs    of    the    deceased 
may     be     shown    to    those    who    witnessed     the     marriage    cere- 
mony: Wilcox  V.  Wilcox,  4.G  Hun.  32.     And    to    show    the    identity 
of  a  man  who  passed  by  a  certain    name  with  a  man  passing  by 
a  different    name  in  another    place,  a  pliotograph    of    the    former 
may  be  put  in  evidence  and  shown  to  a  witness  who  knows  the  man 
bearing  the  latter  name,  and  the  witness  may  testify  that  he  recog- 
nizes the  person  as  the  man  he  had  known:  Udderzook  v.  Common- 
wealth, 7G  Pa.  St.  340.     A  photograph  of  a  person  taken  two  years 
before  his  death,  but  identified  by  the  parents    as  being  an  accurate 
photograph  of  tliolr  daughter  just  before  her  death,  is  admissible  for 
the  purpose  of  identification,  and  may    be  shown  to  a  witness  who 
taw  the   deceased  under  peculiar    circumstances    just  prior  to  her 
death:  State  v.  McCoy,  15  Utah,  13G.    A  photograph  of    an  absent; 
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witness  whose  deposition  is  used  on  a  trial  cannot  be  offered  for  the 
Inspection  of  the  jury  on  the  cross-examination  of  a  witness  who 
testlQes  that  he  has  endeavored  to  find  such  absent  witness;  the 
Identity  of  the  latter  cannot  be  thus  established:  People  v.  Chin 
Hane,  108  Cal.  597.  The  admission  of  photographs  for  the  purpose 
of  identifying  the  deceased  and  the  accused  in  criminal  cases  will  be 
treated  in  this  note  under  the  subhead  "Criminal  Cases." 

Documents.— It  is  not  a  fact  of  which  judicial  knowledge  may  be 
taken  that  all  the  appearances  of  a  written  document  are  capable  of 
such  exact  reproduction  that  the  copy  will  fully  represent  the  orig- 
inal. Preliminary  proof  of  the  exactness  and  accuracy  of  tlie  copy 
is  necessary  in  order  to  permit  a  photo-lithographic  copy  of  an  affi- 
davit on  file  in  a  public  office  which  cannot  be  produced  on  the  trial 
to  be  admitted  in  evidence:  Geer  v.  Missouri  etc.  Lumber  Co.,  134 
Mo.  85,  56  Am.  St.  Rep.  489.  Photographic  copies  of  instruments 
can  be  used  only  as  secondary  evidence  on  laying  a  proper  founda- 
tion for  the  introduction  of  secondary  evidence:  Eborn  v.  Zimple- 
man,  47  Tex.  503,  26  Am.  Rep.  319.  A  photographic  copy  of  a  forged 
note  that  has  since  become  illegible  is  admissible  in  evidence  to  show 
the  words  of  the  note  upon  proof  that  it  is  an  exact  copy  of  such 
words,  without  expert  proof  of  the  process  of  taking  it:  Duffin  v. 
People,  107  111.  113,  47  Am.  Rep.  431.  Photographic  copies  of  letters 
are  not  admissible  in  evidence  when  the  originals  are  not  lost  and 
can  be  produced,  as  such  copies  are  only  secondary  evidence:  Mc- 
Lean V.  Scripps,  52  Mich.  214;  White  Sewing  Machine  Co,  v.  Gordon. 
124  Ind.  495,  19  Am.  St.  Rep.  109.  Photographic  copies  of  public 
documents  on  file  in  the  office  of  the  government,  and  which  cannot 
be  removed,  are  admissible  as  the  best  evidence  that  the  case  admits 
of,  with  an  authentication  of  their  genuineness  in  the  usual  way  by 
proof  of  handwriting:  Leathers  v.  Salvor  "Wrecking  Co.,  2  Woods  C. 
C.  680.  Photographic  copies  of  field-notes  of  a  survey  were  admitted 
"for  what  they  were  worth,"  in  Ayres  v.  Harris,  77  Tex.  108.  A 
photographic  copy  of  a  note  was  admitted  in  Arthur  v.  Roberts,  00 
Barb.  580,  and  in  Duffin  v.  People,  107  111.  113,  47  Am.  Rep.  431. 

Handicriting— Signatures.— Ijpon  the  issue  of  the  genuineness  of  a 
signature,  magnified  photographic  copies  of  this  signature  and  of  ad- 
mitted genuine  signatures  of  the  same  person  are  admissible  in  evi- 
dence if  accompanied  by  competent  preliminary  proof  that  the  cop- 
ies are  accurate  in  all  respects  except  as  to  size  and  coloring:  Marcy 
V.  Barnes,  16  Gray,  161;  Rowell  v.  Fuller,  59  Vt.  688;  Howard  v.  Rn-;- 
sell.  75  Tex.  176.  Photographic  copies  of  handwriting  or  of  signa- 
tures are  but  secondary  evidence  at  best,  always  requiring  prelimi- 
nary proof  of  their  accuracy,  and  they  are  always  inadmissible  as 
evidence  of  the  existence  of  the  originals  when  the  latter  can  be 
had:  McLean  v.  Scripps,  52  Mich.  214;  El)orn  v.  Zimpleman,  47  Tex. 
503,  26  Am.  Rep.  315.  Consequently,  when  the  disputed  signature  of 
a  check  is  in  court,  as  well  as  a  large  numiier  of  genuine  ones,  it  is 
not  error  for  the  court  to  reject  photographs  of  the  disputed  signa- 
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ture:  Crane  v.  Ilorton,  5  Wash.  479.  Photo-lithographic  copies  of  a 
person's  signature,  the  orii^inals  of  which  cannot  he  produced,  are 
not  admissible  to  prove  the  genuineness  of  a  signature  purporting  to 
be  that  of  the  same  person,  in  the  absence  of  preliminary  proof  that 
Buch  copies  are  exact  and  accurate  in  all  respects,  and  the  affidavit 
of  the  custodian  of  the  originals  that  such  copies  are  a  true  and  lit- 
eral exemplihcaiion  of  the  originals  is  not  suthcieut:  Geer  v.  Missouri 
Lumber  etc.  Co.,  134  Mo.  85,  5G  Am.  St.  Kep.  4S0.  A  photographic 
copy,  smaller  in  size  tlian  the  original  from  which  it  was  talcen,  and 
not  shown  to  be  an  exact  reproduction  of  tlie  original,  though  in  evi- 
dence, cannot  be  made  tlie  basis  for  the  introduction  of  evidence  by 
comparison  of  handwriting:  Houston  v.  Blythe,  GO  Tex.  uUG.  A  pho- 
tographic copy  of  a  duplicate  of  the  contract  sued  on  was  read  in 
evidence  as  part  of  the  deposition  of  the  party  defendant  who  signed 
the  contract,  and  to  sucli  photographic  copy  the  name  of  the  other 
party  defendant  appeared  as  a  witness.  He  testitied  that  he  was 
ignorant  of  tlie  existence  of  the  contract  for  several  mouths  after  its 
date,  and  denied  his  signature  as  In  the  photograph.  The  court  held 
that  such  photographic  copy  could  not  be  used  as  a  basis  of  com- 
parison of  handwriting,  although  other  witnesses  testify  that  in 
their  opinion  such  photographic  signature  is  an  exact  copy  of  tho 
genuine  signature  of  such  defendant:  Buzard  v.  McAnulty,  77  Tex. 
438. 

Criminal  Cases — Scene  of  Crime.— Photographs  are  admissible  in 
evidence  in  criminal  cases  under  the  same  rules  governing  their 
admission  in  civil  cases,  except,  perhaps,  greater  latitude  is  allowed 
In  the  former  than  in  the  latter.  Photographs  are  admissible  in 
criminal  cases  upon  the  same  principle  that  applies  to  diagrams  or 
maps,  which  upon  proof  of  their  accuracy  and  correctness  are  ad- 
missible: People  V.  Webster,  (J8  Hun,  11-17.  A  photograph  of  the 
scene  of  the  homicide  taken  soon  thereafter,  and  proved  to  have 
been  accurately  taken,  is  competent  evidence:  I'eople  v.  Fish,  l'2o  N. 
Y.  130;  People  v.  Pustolkn,  149  N.  Y.  .'')70;  Commonwealth  v.  Chance, 
174  Mass.  24.^,  ante,  p.  3UG;  State  v.  O'Reilley,  120  Mo.  597;  Shaw  v. 
State,  83  Ga.  92;  People  v.  Jackson,  111  N.  Y.  3G2.  Thus,  a  photo- 
grapli  taken  by  a  photographer  who  was  present  when  the  person 
was  sliot,  of  the  window  through  which  he  was  shot,  and  of  liim  in 
bed  in  the  position  in  which  he  was  shot,  is  admissible  in  evidence 
on  a  trial  for  such  shooting:  State  v.  Kelly,  40  S.  C.  55. 

I'hotographs  of  tlie  place  wliere  the  hoiuieide  was  committed  are 
properly  admitted  in  evidence  on  a  trial  for  such  killing  when  it  is 
shown  that  there  is  no  material  change  in  the  place  during  the  in- 
terval elapsing  between  the  day  when  tlie  murder  was  coininiired 
and  the  day  on  which  the  place  was  photographed:  Keyes  v.  State, 
122  Ind.  527;  People  v.  P.uddensieck,  103  N.  Y.  4S7,  57  Am.  Rep.  70G. 
On  a  murder  trial,  photographs  taken  only  three  hours  after  the 
homicide,  showing  the  condition  of  tlie  premises  at  the  time  of  tlie 
discovery  of  the  crime,  and  verified  to  the  satisfaction  of  the  court. 
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are  admissible  In  evidence  to  assist  the  jury  In  understanding  the 
situation  of  affairs  at  the  time  and  place  of  the  commission  of  the 
crime:  Commonwealth  v.  Robertson,  162  Mass.  91.  But  photo- 
graphs which  are  mere  artistic  reproductions  of  situations  planned 
by  the  chief  witness  for  the  state,  and  not  simply  accurate  represen- 
tations of  the  scene  of  the  crime,  are  not  admissible,  although  taken 
at  the  place  of  the  homicide.  Their  admission  is  prejudicial  to  the 
accused,  and  sufficient  to  work  a  reversal  of  the  judgment  of  con- 
viction: Fore  V.  State,  75  Miss.  727.  Photographs  of  premises  where- 
in a  homicide  was  committed,  showing  the  locality  of  blood  stains, 
made  by  an  artist  who  testifies  to  their  accuracy  from  his  personal 
knowledge  and  observation,  are  admissible  In  evidence:  People  v. 
Johnson,  140  N.  Y.  350. 

Photographs  of  Deceased  Persons.— On  a  trial  for  murder,  the 
photograph  of  the  murdered  man  is  admissible  in  evidence  on  the 
question  of  his  identity:  Wilson  v.  United  States,  1G2  U.  S.  613; 
Malachi  v.  State,  89  Ala.  134;  Udderzook  v.  Commonwealth,  76  Pa. 
St.  340;  Beavers  v.  State,  58  Ind.  530-535;  State  v.  Windahl,  95  Iowa, 
470;  Manan  v.  State,  20  Neb.  234,  57  Am.  Rep.  825.  Upon  a  murder 
trial  photographs  taken  after  death  of  persons  whom  it  is  material 
to  identify  may  be  exhibited  to  witnesses  acquainted  with  such  per- 
sons in  life  as  aids  in  the  identification:  Rulofif  v.  People,  45  N.  Y. 
213.  A  photogi'aph,  shown  by  the  widow  to  be  a  good  likeness  of 
her  husband,  and  an  indorsement  thereon  in  his  handwriting  of  his 
name,  the  date  and  place  of  execution  of  the  picture,  are  admissible 
In  evidence  to  show  the  Identity  of  the  husband  and  the  murdered 
man,  when  offered  in  connection  with  the  evidence  of  the  pho- 
tographer that  it  is  the  likeness  of  a  man  of  the  same  name  as  the 
husband,  taken  at  the  place  and  about  the  time  indorsed  on  it:  Luke 
V.  Calhoun  Co.,  52  Ala.  115.  On  a  trial  for  murder  where  the  sister 
of  the  deceased  testifies  that  a  photograph  offered  in  evidence  was 
a  fair  representation  of  the  deceased  sister  at  the  time  of  her  final 
disappearance,  the  picture  is  admissible  in  evidence,  though  taken 
two  or  three  years  prior  to  the  time  of  the  trial:  People  v.  Durrant, 
116  Cal.  182.  On  a  murder  trial  a  full  length  photograph  of  the  de- 
ceased is  admissible  to  rebut  testimony  that  the  prisoner  was  a 
smaller  man  than  the  deceased  if  the  witness  who  identifies  the 
photograph  testifies  to  its  accuracy:  Commonwealth  v.  Keller,  191 
Pa.  St.  122.  If  a  witness  who  has  seen  the  dead  body  of  the  de- 
ceased gives  testimony  tending  to  show  that  he  has  seen  the  same 
man  alive  subsequent  to  the  time  when,  according  to  theory  of  the 
prosecution,  he  had  been  killed  by  the  defendant,  and  he  identifies 
a  photograph  of  the  brother  of  the  deceased  as  resembling  the  man 
he  saw,  there  Is  no  error  In  receiving  in  evidence  a  true  photograph 
of  the  deceased:  State  v.  Holden,  42  Minn.  350.  A  photograph  of 
the  deceased  was  admitted  in  evidence  for  tlie  consideration  of  the 
jury  as  an  aid  In  determining  whether  It  was  to  be  believed  that 
tlie  defendant  was  in  danger  at  the  time  of  the  homicide.  Excep- 
tions were  taken  to  the  reception  of  the  photograph  for  that  purpose, 
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but  the  court  on  appeal  held  such  exceptions  to  be  untenable,  because 
when  self-defense  is  the  plea  in  such  case  the  physical  characteris- 
tics of  the  person  slain  are  proper  matter  of  proof,  and  tliat  as  show- 
ing them  such  photograph  was  properly  admitted:  People  v.  Web- 
ster, 139  N.  Y.  To.  A  pliotograph  of  the  head  and  neck  of  the  de- 
cedent showing  the  wound  which  killed  him  is  admissible  on  a 
murder  trial  if  proved  to  have  been  accurately  taken:  People  v. 
Fish,  125  N.  Y.  13G.  And  an  a  trial  for  murder  by  cutting  the 
throat  a  photograph  of  the  wound  is  competent  evidence:  Franklin 
V.  State,  G9  Ga.  3G,  47  Am.  Rep.  748. 

Photo'frapJis  of  the  Accused  sufficiently  verified  to  be  admitted  In 
evidence  are  properly  admitted  for  the  purpose  of  showing  that  when 
it  was  taken  the  defendant  wore  side  whiskers,  and  thus  contradict- 
ing witnesses  who  have  testified  to  the  contrary:  Commonwealth  v. 
Morgan,  159  Mass.  375.  Evidence  of  defendant's  personal  appear- 
ance, shown  by  a  photograph  taken  two  years  before  the  date  of 
the  alleged  offense,  and  also  at  the  time  of  his  arrest,  is  admissible 
upon  the  question  of  identity:  Commonwealth  v.  Campbell,  155 
Mass.  537.  A  photograph  taken  of  the  accused  soon  after  his  ar- 
rest Is  admissible  in  evidence  to  explain  his  then  appearance  and  hi3 
changed  aspect  at  the  trial:  State  v.  Ell  wood,  17  R.  I.  763.  In  order 
to  corroborate  the  testimony  of  a  witness  and  to  establish  tlie  iden- 
tity of  the  defendants,  photographs  of  them  are  properly  received  in 
evidence:  People  v.  Smith,  121  N.  Y.  578. 

Other  Cases.— On  the  trial  of  an  indictment  for  importing  women 
for  the  purpose  of  prostitution,  two  photographs  found  in  the  pos- 
session of  one  of  the  defendants  at  the  time  of  his  arrest,  if  con- 
sidered by  the  jury  to  be  pictures  of  any  of  the  women  named  in 
the  indictment,  are  admissible  in  evidence  to  show  the  connection  of 
the  defendant  with  such  women:  United  States  v.  Pagliano,  53  Fed. 
Rep.  1001,  1004.  A  ferrotype  of  the  plaintiff,  taken  shortly  after  an 
assault  and  battery  upon  him,  and  showing  his  injuries,  after  being 
properly  identified,  is  admissible  in  evidence,  and  the  weight  to  be 
given  to  it  is  a  question  for  the  jury  to  determine:  Reddin  v.  Gates 
52  Iowa,  210.  On  tlie  trial  of  one  of  several  defendants  for  larceny 
it  is  proper  to  admit  in  evidence  the  photograph  of  one  of  the  other 
defendants,  wlien  properly  identified  by  a  witness  who  has  seen  the 
original,  to  prove  the  fact,  in  connection  with  other  testimony,  that 
the  defendant  stole  the  money  while  the  original  of  the  photograph 
occupied  the  attention  of  the  bank  officer:  Commonwealth  y. 
Connors,  156  Pa.  St.  147. 
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VENDOR  AND  PURCHASER— BUILDINGS  PASS  BY  SALE. 
"Land"  includes  all  buildings  of  a  permanent  nature  standing  there- 
on, and,  as  between  the  vendor  and  vendee  without  notice  that  they 
belong  to  some  other  person,  they  pass  with  the  land. 

LANDLORD  AND  TENANT— BUILDINGS— RIGHT  TO  RE- 
MOVE.—If  there  is  a  contract  between  the  landlord  and  tenant  that 
the  tenant  may  erect  buildings  at  his  own  expense  with  the  privi- 
lege of  moving  them  at  any  time  during  his  lease,  they  do  not.  as 
between  the  landlord  and  tenant,  become  part  of  the  land,  and  may 
be  moved  off  the  leased  premises  by  the  tenant  during  the  contin- 
Dance  of  the  lease,  as  they  continue  to  be  personal  chattels  and  the 
property  of  the  person  who  causes  them  to  be  built. 

LANDLORD  AND  TENANT  —  BUILDINGS  —  RIGHT  OF 
PURCHASER  TO.— If  leased  land  is  sold  to  a  pui"chaser  without 
notice  that  the  lessee  has  erected  buildings  thereon  and  reserved 
the  right  to  remove  them  during  the  term  of  his  lease,  such  build- 
ings pass  with  the  land  to  such  purchaser. 

LANDLORD  AND  TENANT  —  BUILDINGS  —  RIGHT  OF 
PURCHASER  UNDER  FORECLOSURE.— If  a  tenant  erects  build- 
ings on  the  leased  land  under  agreement  with  his  landlord  that 
he  may  remove  them  on  the  termination  of  the  lease,  and  such 
agreement  is  not  recorded,  such  buildings  pass  with  the  laud  to  a 
purcliaser  thereof  at  foreclosure  sale  without  notice  of  such  agree- 
ment and  the  tenant  is  not  entitled  to  remove  them. 

Moore  &  Williams,  for  the  appellant. 

Wood  &  Wood,  for  the  respondent. 

^^^  BUEGESS,  J.  This  is  an  action  for  injunctive  relief, 
the  object  being  to  restrain  the  removal  by  defendant  of  a 
dwelling-house,  stable,  shed,  and  corn-crib  from  a  certain  tract 
of  land  in  Moniteau  county  of  which  plaintiff  was  the  owner. 

A  temporary  injunction  was  granted  by  the  judge  of  the 
circuit  court  of  that  county,  but  which,  after  answer  filed  by 
defendant,  in  which  he  alleged  that  he  had  the  right  to  re- 
move the  buildings  under  his  contract  with  Burke,  under  whom 
he  held  possession,  was  dissolved,  and  the  petition  dismissed. 
Plaintiff  appeals. 

Plaintiff  acquired  title  to  the  land  upon  which  the  build- 
ings were  situated  under  the  foreclosure  sale  of  a  deed  of  trust, 
executed  on  the  fifteenth  day  of  September,  1892,  by  one  Ed- 
mund Burke  and  wife,  upon  that  and  other  lands,  and  by  a 
quitclaim  deed  from  said  Burke  to  it,  executed  on  the  fifteenth 
day  of  January,  1896,  the  same  day  upon  which  the  sheriff  who 
pold  the  land  to  plaintiff  under  the  foreclosure  sale  executed  to 
plaintiff  a  deed  for  the  land  under  that  sale. 
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The  quitclaim  deed  from  Burke  to  plaintiff  contains  the  fol- 
lowing: "And  the  said  Edmund  Burke  hereby  promises  '^^^  and 
agrees  to  deliver  full  and  absolute  possession  of  all  the  above- 
described  real  estate  on  the  first  day  of  March,  189G,  to  the 
party  of  the  second  part." 

On  December  8,  ISyt,  dcfoiidant  was  a  tenant  of  Edmund 
Burke  and  in  the  occupancy  of  the  land  upon  which  the  build- 
ings in  question  were  erected,  and  on  that  day  entered  into 
a  written  contract  witli  him  by  the  terms  of  which  he  was 
to  erect  the  buildings  in  question  thereon,  and  to  have  the 
privilege  of  removing  the  same  from  the  land  under  the  terms 
and  conditions  of  the  contract.  The  contract  provides  as  fol- 
fows:  "II:  at  any  time  said  Burke  should  desire  that  I  discon- 
tinue to  occupy  said  four  acres,  I  am  to  receive  three  hundred 
and  sixty  days'  notice  in  order  to  require  me  to  surrender  the 
])os-ession  thereof.  But  heing  aware  of  the  fact  that  said  land 
has  been  conveyed  by  deed  of  trust  to  J.  R.  Clark  for  the 
benefit  of  the  Union  Central  Life  Lisuranco  Company  of  Cin- 
cinnati, Ohio,  it  is  distinctly  understood  that  if  at  any  time 
said  Burke  should  be  required  by  any  agreement  made  by  him 
with  said  insurance  company  to  surrender  said  land  to  said 
insurance  company  then  I  am  to  ahide  by  said  agreement  that 
said  Burke  may  make  with  said  insurance  company,  and  at 
any  date  Burke  may  agree  to  surrender  said  premises  to  said 
insurance  company,  or  that  said  Burke  may  be  compelled  to 
surrender  the  same,  then  my  lease  of  said  premises  shall  cease, 
and  on  or  before  the  date  of  said  agreem.ent  to  surrender  I 
agree  to  surrender  the  premises  so  leased  to  said  Burke  with- 
out notice,  and  T  hereby  accept  the  possession  of  said  premises 
with  that  understanding." 

The  contract  between  Burke  and  defendant  was  not  re- 
corded, and  plaintiff  knew  nothing  of  it  until  it  was  intro- 
duced in  evidence  at  the  trial  of  tliis  case.  Defendant  erected 
the  Iniildings  at  his  own  expense.  The  evidence  showed  that 
lie  had  moved  trie  dwelling-house  at  the  time  the  injunction 
was  granted,  and  was  about  to  remove  the  other  buildings. 

At  common  law,  land  includes  all  huildino's  of  a  permanent 
■*-"'*  nature  standing  thereon,  and  as  between  vendor  and  ven- 
dee without  notice  that  they  helong  to  some  other  person  they 
pas?  with  the  land,  hut  as  between  lessor  and  lessee,  when 
there  is  a  contract  between  the  landlord  and  tenant,  as  in  this 
case,  liy  wliich  it  is  agreed  tb.at  the  tenant  may  erect  buildings 
at  his  own  expense  witli  the  privilege  of  moving  them  at  any 
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time  during  his  lease,  then  they  do  not,  as  between  the  land- 
lord and  his  tenant,  become  a  part  of  the  land  and  may  be 
moved  off  the  leased  premises  by  the  tenant  during  the  con- 
tinuance of  the  lease,  as  they  continue  to  be  personal  chattels, 
and  the  property  of  the  person  who  builds  them:  Goodman  v. 
Hannibal  etc.  R.  E.  Co.,  45  Mo.  33,  100  Am.  Dec.  336;  Lowen- 
berg  V,  Bernd,  47  Mo.  297;  Hines  v.  Ament,  43  Mo.  298;  Priest- 
ley V.  Johnson,  67  Mo.  632. 

The  buildings  in  controversy  were  erected  upon  the  land 
before  plaintiff  became  the  purchaser  of  it  under  the  foreclos- 
ure sale,  and  while  defendant  had  the  unquestionable  right,  as 
between  himself  and  his  landlord  Burke,  to  remove  them  from 
the  land  within  the  time  prescribed  by  the  contract  between 
them,  in  the  absence  of  notice  by  plaintiff  of  the  contract  at 
the  time  of  its  purchase  of  the  land  upon  which  the  buildings 
stood,  they  passed  to  plaintiff  as  being  part  of  the  realty.  Thus 
in  Curry  v.  Schmidt,  54  Mo.  517,  it  is  said:  "So,  if  a  mort- 
gagor erects  improvements  or  attaches  fixtures  to  the  mortgaged 
premises,  they  become  the  property  of  the  mortgagee  for  the 
payment  of  his  debt:  Butler  v.  Page,  7  Met.  40,  39  Am.  Dec. 
757.  And  if,  at  the  time  of  a  sale  under  a  deed  of  trust,  the 
fixtures  are  attached,  they  pass  by  the  sale,  and,  if  removed 
after  the  sale,  and  before  a  deed  is  made,  replevin  will  lie  by 
the  purchaser":  Citing  Sands  v.  Pfeiffer,  10  Cal.  258;  Cohen  v. 
Kyler,  27  Mo.  122. 

So  in  the  case  at  bar,  as  plaintiff  had  no  notice  of  the 
contract  between  defendant  and  Burke,  at  the  time  it  acquired 
title  to  the  land  upon  which  the  buildings  were,  defendant  oc- 
cupied no  more  advantageous  position  toward  plaintiff  ^^^  with 
respect  to  said  buildings  than  Burke  did,  and,  as  he  could  not 
have  removed  said  buildings  without  the  permission  of  plaintiff, 
it  logically  follows  that  defendant  could  not  do  so. 

For  these  considerations,  the  judgment  will  be  reversed,  with 
directions  to  the  court  below  to  enter  up  judgment  perpetuat- 
ing the  injunction. 

Gantt,  P.  J.,  concurs. 

Sherwood,  J.,  absent. 


REAL  PROPERTY— BUILDINGS  ON  ANOTPIER'S  LAND.— It 
Is  competent  for  parties  to  agree  tliat  lniildin?:s  shall  remain  the 
personal  property  of  him  who  erects  them:  Merchants'  Nat.  Bank 
V.  Stanton.  5r>  Minn.  211.  43  Am.  St.  Rep.  40L  See.  al.'^o.  Newhoff 
V.  Mavo.  48  N.  J.  Eq.  »)19.  27  Am.  St.  Rep.  4"y.  Cross  v.  Weare 
Comm'issioQ  Co.,   153  111.  499,  4G  Am.   St.   Rep.  ikr2. 
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REAL  PROrERTY— FIXTURES.— The  character  of  property 
as  real  or  personal  may  be  fixed  by  contract  with  the  owner  of  the 
real  estate  when  the  article  is  placed  in  position,  but  such  contract 
cannot  affect  the  rights  of  a  mortgagee  or  purchaser  without  notice: 
Hopewell  INI  ills  v.  Taunton  Sav.  Bank,  150  Mass.  519,  15  Am.  St 
Rep.  235.  Fixtures  become  part  of  the  realty  so  as  to  pass  to  a 
bona  fide  purchaser  thereof  who  has  no  notice  of  the  interest  of 
a  tliird  person  therein:  Tibbets  v.  Home,  65  N.  H.  242,  23  Am.  St. 
Rep.  31. 
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ESTATES— CURTESY.— RIGHT  OF  SEISIN  during  cover- 
ture is  essential  to  an  estate  of  curtesy  initiate.  If  the  remainder- 
man dies  before  tlie  life  tenant,  the  husband  of  such  remainderman 
cauTiot  claim  an  estate  by  curtesy  in  his  wife's  land  after  the  death 
of  the  tenant  for  life. 

JUDGMENTS— COLLATERAL  ATTACK.— If  the  subject 
matter  of  adjudication  is  of  a  kind  over  which  the  court  has  no 
jurisdiction,  its  judgment  is  a  nullity,  and  may  be  treated  as  such 
even  in  a  collateral  attack. 

.TUDGMENTS-COLLATERAL  ATTACK.— If  the  court  had 
jurisdiction  of  the  subject  matter,  and  it  appears  on  the  face  of  the 
record  that  the  proper  parties  were  before  it  and  tliat  it  proceeded 
witliin  its  lawful  bounds,  the  judgment  can  be  attacked  only  di- 
rectly and  not  collaterally.  This  rule  applies  to  the  judgments  of 
proliato  courts. 

.TUDGMENTS-COLLATERAL  ATTACK— RESIDENCE  OF 
MINOR.— Unless  it  appears  on  tlie  face  of  the  record  that  the 
miiKir.  for  wliom  the  probate  court  has  appointed  a  guardian,  was 
not  a  resident  of  tlie  county,  tlie  apiiointment  cannot  l)e  attacked 
collaterally  on  the  ground  of  the  nonresideuce  of  such  minor. 

INFANTS— DOMICILE  OF.— If  a  father  has  surrendered  his 
child  to  her  grandfatlier  and  the  In  Iter  stands  in  loco  [larentis  to- 
wai-d  her,  the  residence  of  tlie  grandfather  is  the  residence  of  such 
child. 

.JUDGMENTS  —  GUARDIAN'S  SALE— COLLATERAL  AT- 
TACK.—If  the  proliate  court  of  the  county  in  which  a  iniuor  re- 
sides takes  jurisdiction  of  his  estate  and  aiipoints  a  guiirdian,  and, 
after  sucli  minor's  removal  to  anotlier  county,  the  probate  court 
tliciTof  takes  jurisdiction  of  the  minor  and  his  estate,  and  orders 
his  real  property  sold,  such  sale  cnnnot  be  collnternlly  attacked 
on  tlie  ground  of  the  exclusive  jurisdiction  of  the  first  court,  when 
nothing  appears  on  the  face  of  the  record  of  the  second  court  show- 
ing tliat  the  minor  was  a  nonresident  of  that  county  or  that  the 
court  acted   without  jurisdiction. 

]\rartin  &  "Woolfolk,  for  the  apiicllauts. 

Norton,  Avery  &  Yotmg,  for  tlio  respondent. 

^""  A'ATJJAXT.  .J.     This  is  an  action  of  ejectment^  cora- 
in<^  fruni  the  circuit  court  of  Lincoln  county. 
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The  plaintiff  claims  the  land  in  suit  as  sole  heir  of  his  de- 
ceased infant  cliild,  who  was  the  sole  heir  of  her  deceased 
mother,  who  was  the  wife  of  j^laintiff.  Defendant  claims  un- 
der a  deed  from  the  child's  curator  made  under  judgment  of 
the  probate  court  of  Howell  county.  The  case  turns  on  the 
question  as  to  the  validity  of  that  deed. 

There  is  an  equitable  defense  set  up  in  the  answer,  but,  as 
the  case  will  be  disposed  of  before  we  reach  that  defense,  it 
will  be  unnecessary  to  set  it  out  in  this  statement. 

Tlie  land  came  from  Joseph  Hunter,  who  was  the  great- 
grandfather of  the  plaintilT's  deceased  child,  through  whom 
he  claims.  Joseph  Hunter  died  in  1877,  leaving  a  will  ^^^  where- 
by he  devised  his  land  to  his  wife  for  life,  remainder  to  his 
nine  children,  and  their  heirs.  One  of  these  children  died 
leaving  two  children,  of  whom  plaintiff's  wife  was  one,  who 
therefore  inherited  one-half  of  one-ninth,  subject  to  her  grand- 
mother's life  estate,  and,  dying  in  18S-1,  before  her  grandmother, 
the  descent  was  cast  on  her  child,  who  inherited  the  estate  in 
expectancy,  subject  to  her  great-grandmother's  life  estate.  This 
great-grandmother  died  in  1890,  whereupon  the  life  estate 
ended,  and  the  remaindermen  were  entitled  to  possession. 

After  the  death  of  his  wufe,  in  1884,  the  plaintiff  took  his 
child,  then  but  a  few  months  old,  to  her  maternal  grandfather, 
Samuel  Slater,  and  gave  her  to  him  to  keep  and  care  for, 
and  he  did  so,  the  child  living  with  him  until  her  death  in 
1893.  When  the  child  was  first  given  to  Slater  in  1884  all 
the  parties  named  resided  in  Lincoln  county.  In  July  of  that 
year  the  probate  court  of  Lincoln  county  appointed  Slater 
curator  of  the  estate  of  the  child  and  he  qualified  as  such,  but 
the  child  had  no  estate  except  her  expectancy  in  this  land. 
Later  in  the  same  year  Slater  moved  to  Howell  county,  and 
carried  the  child  with  him,  where  they  resided  until  her  death 
in  1893,  and  where  he  continued  to  reside.  The  records  of 
the  probate  court  of  Lincoln  county  show  no  proceedings  in 
the  matter  of  the  curatorshi^  after  the  appointment.  In  1891, 
after  the  death  of  the  great-grandmother  and  the  termination 
of , the  life  estate,  the  child  being  then  entitled  to  possession  of 
her  share  of  the  land,  the  probate  court  of  Howell  county  ap- 
pointed Slater  curator  of  the  child,  he  qualified  as  such,  and 
regular  proceedings  in  that  matter  were  thereafter  had  in  that 
court,  in  the  course  of  which  the  court  ordered  the  curator  to 
sell  his  ward's  interest  in  tlie  land,  which  he  did  and  made  the 
deed  under  which  defendants  claim.     The  regularity  of  the 
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proceedings  in  the  probate  court  of  Howell  county  are  not 
questioned,  but  the  point  is  made  that  those  proceedings,  though 
regular  on  the  face  of  the  ''^^  record,  were  coram  non  judice 
because  the  probate  court  of  Lincoln  county  had  already  taken 
jurisdiction  of  the  matter  when  the  parties  were  resident  there, 
and  had  appointed  a  curator  who  had  not  been  discharged. 
That  is  the  real  point  of  contention  in  this  case. 

Tlie  trial  was  by  the  court  without  a  jury  and  the  finding 
and  judgment  were  for  the  plaintilf,  from  which  this  appeal  is 
regularly  taken. 

1.  From  the  written  opinion  filed  in  the  case  by  the  learned 
trial  judge  it  appears  that  whilst  in  his  opinion  the  judgment 
of  the  Howell  county  probate  court  was  not  subject  to  the 
collateral  attack  made  on  it,  yet  the  plaintiff  was  entitled  to 
recover  because  he  had  an  estate  by  the  curtesy  in  the  land, 
basing  the  conclusion  on  the  decisions  in  Eeaume  v.  Chambers, 
22  Mo.  36,  and  Stephens  v.  Hume,  25  Mo.  349.  In  those  cases 
it  was  decided  that  an  estate  by  the  curtesy  initiate  did  not 
depend  on  actual  seisin  during  coverture,  for  the  reason  that 
under  our  law  actual  seisin  in  the  ancestor  is  not  necessary  to 
east  descent.  But  the  right  of  seisin  during  coverture  is  essential 
to  an  estate  of  curtesy  initiate.  The  law  on  this  subject  is  dis- 
cussed and  clearly  shown  in  IMartin  v.  Trail,  142  Mo.  85.  There- 
fore, since  the  plaintiff's  wife  died  during  the  lifetime  of  her 
grandmotlicr,  who  was  a  life  tenant  under  the  will  of  Joseph 
Hunter,  there  was  no  right  of  possession  during  the  coverture, 
and  hence  no  estate  of  curtesy. 

2.  But  the  point  of  plaintiff's  chief  reliance  is  in  his  proposi- 
tion that  the  probate  court  of  Howell  county  was  without  ju- 
risdiction, and  all  its  proceedings  in  this  matter  void.  It  is  a 
well-settled  doctrine  that  if  the  subject  of  the  adjudication  is 
of  tiie  kind  of  which  the  court  has  no  jurisdiction,  its  judg- 
ment is  a  nullity  aiid  may  be  treated  as  siich,  even  in  a  collateral 
attack.  lUit  if  it  is  a  subject  of  the  kind  of  wliich  the  court 
has  jurisdiction,  and  it  appears  on  the  face  of  the  record  that 
tlie  proper  parties  were  before  it  and  that  it  ^'^^  proceeded 
witliin  its  lawful  bouiuls,  the  judgment  cannot  be  impeached 
cxocpt  in  a  direct  attack. 

Tlie  probate  courts  of  this  state,  though  they  are  of  limited, 
are  not  of  inferior,  jurisdiction,  and  when  they  have  acted  with- 
;n  pM-'ir  limits,  their  judgn)onts  '^are  entitled  to  tlic  same  fav- 
orable presumj^tions  as  are  acciu'ded  to  cmirts  of  general  juris- 
dir-l;on,  and  are  no  m<^ro  sii'ijcet  t'^  collateral  attack"":  Sher- 
wuod  V.  Baker,  105  :\ro.  475,  ".M  Am.  St.  i;ep.  ".;'?. 
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There  is  no  difference  between  the  learned  counsel  in  thia 
case  on  these  propositions,  but  they  differ  in  their  application 
of  them  to  the  facts  of  this  case. 

This  is  a  collateral  attack  on  the  jud^ent  of  the  probate 
court,  and  cannot  prevail  unless  it  appears  that  the  court  was 
without  jurisdiction  of  the  case.  Sometimes  the  question  of 
jurisdiction  in  a  particular  case  is  a  question  of  venue,  and 
that  may  be  a  question  of  fact  to  be  decided  in  the  first  in- 
fetance  by  the  court  whose  jurisdiction  is  invoked.  Probate 
courts  have  jurisdiction  to  appoint  curators  for  minors  to  ad- 
minister their  estates.  "When  application  for  the  appointment 
of  a  curator  is  made,  the  probate  court  is  to  satisfy  itself  if 
the  minor  is  a  resident  of  the  county,  and  if  the  court  makes 
the  appointment  the  presumption  is  that  it  heard  the  evidence 
and  found  the  fact  to  justify  its  appointment.  Unless  it  ap- 
pears on  the  face  of  the  record  that  the  minor  was  not  a  resident 
of  the  county,  the  proceedings  of  the  probate  court  cannot  be 
attacked  collaterally  on  that  ground.  In  Lacy  v.  "Williams,  27 
Mo.  282,  cited  by  counsel  for  plaintiff,  the  court  say:  "The 
county  court  of  Polk  county  had  no  authority  to  appoint  a 
curator  for  children  who  were  not  residents  of  the  county.  The 
order  of  appointment  was  void,  and  may  be  treated  as  a  nullity 
in  a  collateral  proceeding."  It  would  appear  from  the  report 
of  that  case  that  the  fact  that  the  children  did  not  reside  in 
Polk  county  was  shown  on  the  face  of  the  record  of  the  county 
court.  However  that  may  be,  there  was  really  no  occasion  for 
the  court  to  say  that  the  ^^^  appointment  was  a  nullity  and 
could  be  so  treated  in  a  collateral  attack,  because  that  was  a 
direct  proceeding  in  the  county  court  to  vacate  its  order  ap- 
pointing the  curator,  and  that  court  did  rescind  it. 

Garrison  v.  Lyle,  38  Mo.  App.  558,  was  also  a  direct  pro- 
ceeding, begun  in  the  probate  court  to  vacate  the  order  appoint- 
ing the  curator  on  the  ground  that  the  minor  did  not  reside 
in  the  county.  Marheineke  v.  Grothaus,  72  Mo.  204,  was  a  con- 
test between  two  curators  as  to  which  was  entitled  to  the  man- 
agement of  the  estate,  the  one  having  been  appointed  by  tlie 
probate  court  of  St.  Louis  county,  and  the  other  by  the  probate 
court  of  Franklin  county.  "What  is  said,  therefore,  in  tlioso 
cases  as  to  the  proper  venue  or  jurisdiction  as  governed  by  the 
venue  is  no  authority  for  a  collateral  attack  on  the  judgmeiit 
in  question  in  this  case.  Starbuck  v.  Murray,  5  W^end.  148,  21 
Am.  Dec.  172,  is  also  cited  in  support  of  plaintiff's  contention. 
That  was  a  suit  in  Xew  York  on  a  foreign  judgment  which 
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recited  that  the  defendant  had  appeared  in  the  case;  he  filed  a 
plea  denying  the  fact,  and  denied  the  jurisdiction  of  the  foreign 
court  of  his  person,  and  the  New  York  court  held  that  it  was 
a  good  plea.     But  that  was  no  collateral  attack. 

It  appears  from  the  evidence  here  that  this  child  was  in 
fact  residing  in  Howell  county  when  the  probate  court  there 
made  the  appointment.  True,  the  child's  father  at  that  time 
resided  in  Lincoln  county,  hut  the  evidence  shows  that  he  had 
surrendered  the  child  to  her  grandfather,  and  that  the  latter 
stood  in  loco  parentis  toward  her,  and  therefore  his  residence 
was  her  residence. 

It  is  contended  that  the  probate  court  of  Lincoln  county 
had  in  1884  appointed  this  same  person  curator  for  the  child, 
and  that  therefore  the  act  of  the  probate  court  of  Howell 
county  was  void.  If  there  was  a  valid  appointment  and  an 
existing  curator  under  the  jurisdiction  of  the  probate  court  of 
Lincoln  county  that  might  be  sufficient  cause  in  a  direct  pro- 
ceeding ^'^"^  to  rescind  the  appointment  in  Howell  county; 
whether  such  rescission  would  affect  rights  acquired  under  the 
administration  of  the  Howell  county  court  would  he  a  question 
for  the  court  making  the  decree.  But  such  fact  cannot  be 
shown  in  a  collateral  proceeding  to  annul  the  judgment  of  the 
Howell  county  court  which  is  fair  and  regular  on  its  face,  and 
to  vacate  a  deed  having  all  the  appearance  of  having  been  exe- 
cuted under  the  sanction  of  a  court  of  competent  jurisdiction] 
of  such  matters:  Johnson  v.  Beazley,  Go  ]\Io.  256,  27  Am.  liep. 
27G;  Rowden  v.  Brown,  91  Mo.  429.  Since,  so  far  as  can  be 
determined  in  a  suit  of  this  kind,  all  the  title  that  the  plain- 
tiff's child  ever  had  to  this  land  passed  under  the  curator's 
deed,  there  is  no  necessity  for  a  retrial  of  this  cause. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
cirriiit  court  of  Lincoln  county,  with  directions  to  enter  judg- 
ment for  the  defendants. 

All  concur. 


CURTESY— NECESSITY  OF  SEISIN.— A  husband  cannot  be 
tenant  by  the  curtosy  of  lands  of  which  the  wife  was  never  seised: 
Bof,-y  V.  RolxTls,  48  Ark.  17,  3  Am.  St.  Rep.  211. 

.TUDGMENTS- COLLATERAL  ATTACK.— A  judpmpnt  of  a 
court  havhitr  jurisdiction  of  the  parties  and  of  the  subject  matter 
cannot  be  imjx'achod  coHatorally:  Hall  v.  Sauntry,  72  Minn.  420, 
71  Am.  St.  Ri'p.  497.  See  furtlicr  on  collateral  attack  upon  jud?:- 
meiits.  the  extended  note  to  Morrill  v.  Morrill.  23  Am.  St.  Rep.  104- 
119. 

JUDGMENTS— RROBATE  COURTS.— The  orders  and  judgments 
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of  probate  courts  acting  within  their  jurisdiction  are  entitled  to 
tlie  same  favorable  presumptions  and  the  same  immunity  from  col- 
lateral attack  as  are  accorded  those  of  courts  of  general  jurisdic- 
tion: Sherwood  v.  Baker,  105  Mo.  472,  24  Am.  St.  Rep.  399,  and  note. 
See,  too,  Apel  v.  Kelsey,  52  Ark,  341,  20  Am,  St,  Rep.  183,  and  note. 
DOMICILE.— A  CHILD  acquires  the  domicile  of  its  grandparents 
and  loses  that  of  its  parents  when  after  their  death  it  takes  up  its 
residence  with  the  former:  In  re  Benton,  92  Iowa,  202,  54  Am.  St. 
Rep.  546,  See,  also,  Van  Matre  t.  Sankey,  148  III,  536.  39  Am.  St 
Rep.  196. 


Richardson  v.  Smart. 

[152  Missouri,  623.] 

CONTRACTS— CAPACITY  OF  MAKER— SICKNESS— PRE- 
SUMPTION.—If  the  alleged  incompetency  of  the  maker  of  a  con- 
tract arises  from  the  temporary  sickness,  resulting  in  intermittent 
conditions  of  sanity  and  insanity,  and  there  is  no  prior  incapacity 
alleged  or  proved,  the  usual  presumption  that  when  a  state  of 
facts  is  once  shown  to  exist  they  must  be  presumed  to  have  con- 
tinued to  exist  until  the  contrary  is  shown  has  no  application,  and 
the  burden  of  proof  is  upon  the  person  challenging  the  legality  of 
the  act  complained  of  to  show  that  at  the  time  that  the  act  was 
done  there  was  such  incompetency. 

GIFTS-CONFIDENTIAL  RELATIONS— UNDUE  INFLU- 
ENCE—BURDEN OF  PROOF.— If  the  donee  is  a  half-sister  of  the 
donor,  but  they  live  in  different  places  and  she  does  not  stand  in 
a  confidential  relation  to  liim,  although  his  favorite  relative,  the 
burden  of  proof  is  not  upon  her  to  explain  why,  during  his  last 
Biclvness,  he  made  a  gift  to  her  instead  of  to  his  married  daughter 
by  a  wife  from  wliom  lie  liad  been  divorced. 

WITNESSES.— CONSANGUINITY  is  not  a  disqualification  of 
a  witness  nor  proof  of  his  perjury. 

GIFTS— CAPACITY  OF  MAKER— DELIRIUM  OF  SICK- 
NESS.—The  fact  that  the  donor  had  typhoid  fever  and  on  the  day 
he  made  the  gift,  and  for  a  few  days  preceding,  manifested  the 
intermittent  delirium  usuallj'  accompanying  sucli  disease,  does  not 
avoid  the  gift  nor  show  that  he  did  not  have  intelligence  sufficient 
to  know  wliat  he  was  doing  at  the  time  he  made  the  gift. 

APPEAL— FINDING  OF  FACT  IN  EQUITY  CASES.— Much 
deference  is  due  to  the  finding  of  facts  by  the  trial  court  in  equity 
cases,  but  such  finding  is  not  binding  on  the  appellate  court,  and 
cannot  be  allowed  to  stand  when  clearly  erroneous. 

N.  Franlc,  C.  "W".  Bates,  and  D.  Goldsmith,  for  the  appellants. 

Luke  &  Muench,  for  the  respondent. 

"-"  MARSHALL,  J,  This  is  a  proceeding  in  equity  to  set 
aside  a  transfer  of  three  shares  of  the  capital  stock  of  the  JMe- 
chanics'  Planinfr  Mill,  made  by  the  owner,  Thomas  Gotham, 
on  August  4,  1894,  to  his  half-si>tcr,  Eobyna  Smart,  the  de- 
fendant, while  he  was  sick  with  the  typlioid  fever  from  which 
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he  died  on  the  29th  of  August,  1894,  on  the  ground  that  while 
he  was  sick  and  in  a  dying  condition  and  unconscious  of  his 
own  acts,  and  incapable  of  performing  any  contract  or  busi- 
ness transaction  or  of  intelligently  disposing  of  his  property, 
the  defendant  Kobyna  Smart  conspired  to  get  him,  and  did  get 
him,  to  transfer  the  stock  to  her.  This  is  really  a  scramble 
for  this  property  between  ilay  Oehlcr,  his  daughter  by  his  first 
marriage  on  the  one  side,  and  Robyna  Smart,  his  half-sister  on 
the  other  side. 

The  deceased  first  m.arried  in  1859,  and  his  wife  left  him 
in  18G1.  After  the  separation  the  child.  May,  was  born.  Some- 
time afterward  his  wife  secured  a  divorce  from  him,  with  the 
*'^''  custody  of  the  child,  and  about  1865  she  was  married  again 
to  C.  H.  Verborg,  and  ]\Iay  lived  with  her  mother  and  step- 
father and  was  reared  by  them,  and  was  commonly  called  by 
his  name.  She  is  now  married  to  Mr.  Oehler.  The  deceased's 
father  died  when  he  was  young  and  his  mother  was  married 
again  to  a  ]\[r.  ITambleton,  and  the  defendant,  Robyna  Smart, 
is  a  child  of  that  marriage. 

At  this  term  this  court  has  considered  and  reviewed  the 
principles  of  law  applicable  to  cases  of  this  character:  Sehr 
V.  Lindeman,  153  Mo.  276;  Tibbe  v.  Kamp  (not  yet  reported). 
It  is  not  necessary,  therefore,  in  this  case  to  do  more  than 
to  refer  to  those  cases,  so  far  as  the  principles  of  law  are  con- 
cerned, except,  perhaps,  to  add  that  in  cases  where  the  alleged 
incompetency  arises  from  temporary  or  sudden  sickness  result- 
ing in  intermittent  conditions  of  sanity  and  insanity,  and  there 
is  no  prior  incapacity  alleged  or  proved,  the  usual  presumption 
that  wben  a  state  of  facts  is  once  shown  to  exist  they  will  be 
presumed  to  have  continued  to  exist  until  the  contrary  is 
i=bnwn  has  no  ajiplication,  and  that  the  burden  of  proof  is  upon 
t];e  party  challenging  the  legality  of  the  act  complained  of  to 
show  iliat  at  tlie  time  the  act  was  done  there  was  such  incompe- 
tency: Von  De  A'cld  v.  Judy.  143  Mo.  348;  Sta].les  v.  Welling- 
ton. 58  :\re.  450:  Ilix  v.  Whittenmre,  4  ^let.  5  17;  Ralston  v. 
Turpin,  25  Fed.  Rep.  7;  Blake  v.  Johnson,  ^lillw.  166.  The  rea- 
son for  which  is  that  the  delirium  resulting  from  diseases  is 
not  nhvavs  or  usually  continuous,  but  tlie  patient  has  intervals 
when  he  is  perfectly  sane,  ami  the  brain  disorder  is  only  tlie 
reflex  condition  of  some  otlier  di-ca-od  organ  and  is  not  itself 
the  seat  of  the  disease,  or.  if  it  i-  tlie  di-oase.  is  not  of  a  perma- 
m^it  or  continuous  cliaractor.  Thi'-e  are  natural  farts  known 
to  all  educated  persons,  and  do  not   rc.iuire  the  testimony  of 
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experts  to  prove  them.  Of  such  is  usually  the  character  of  the 
delirium  in  typhoid  fever,  and  is  one  of  the  commonest  symp- 
toms of  that  disease.  It  is  proper,  also,  at  the  outset  to  say 
'*^**  that  this  is  not  a  case  where  the  beneficiary  stands  in  a  con- 
fidential relation  to  the  donor,  and  therefore  the  burden  of  proof 
is  not  shifted  to  her  to  explain  why  the  gift  was  made.  Mrs. 
Smart  was  the  half-sister  of  the  donor,  and  when  he  visited 
St.  Louis  he  stayed  at  her  house,  and  she  seemed  to  be  the 
favorite  relative  of  his,  but  this  does  not  bring  the  case  within 
the  exception  to  the  rule  that  the  burden  of  proof  rests  upon 
him  who  makes  the  charge  because  a  confidential  relation  ex- 
isted between  the  donor  and  donee.  Neither  can  it  be  said 
that  such  a  relation  existed  between  the  deceased  and  his  uncle, 
Thomas  Eichardson,  who  prepared  the  assignment  of  the  stock, 
for  he  was  not  the  donee,  and  the  fact  that  the  deceased  had 
previously  sought  his  uncle's  advice  in  business  matters,  had 
borrowed  money  from  him  by  pledging  this  stock  as  security, 
or  that  he  had  left  this  stock  in  his  uncle's  custody,  does  not 
create  a  confidential  relation  between  them,  so  as  to  bring 
]\Irs.  Smart  within  the  exception  to  the  rule  and  cast  the  bur- 
den of  proof  upon  her.  The  only  relation  shown  to  exist  be- 
tween her  and  the  deceased  was  that  arising  from  being  of  the 
half  blood,  from  her  kindness  to  him  and  his  preference  for 
her,  and  this  does  not  bring  the  case  within  the  rule  as  to  con- 
fidential relation,  for  if  it  did  when  a  man  did  the  natural  thing 
and  left  his  property  to  his  relations,  it  would  be  regarded  as 
so  suspicious  as  to  demand  an  explanation  from  the  donees, 
but  if  he  did  the  unnatural  and  unreasonable  thing  of  irivine: 
his  property  to  a  perfect  stranger,  no  such  suspicion  would 
attach,  and  the  burden  of  the  proof  to  show  he  was  incompe- 
tent when  he  made  the  gift  would  be  upon  those  who  chal- 
lenged the  act.  In  Tibbe  v.  Camp  (not  yet  reported),  the  cases 
in  this  state  bearing  upon  this  question  were  collated,  and  the 
exception  to  the  rule  because  of  the  confidential  relation  of  the 
donee,  where  the  gift  is  of  substantially  all  the  testator's  prop- 
erty, was  pointed  out. 

It  only  remains  to  examine,  scrutinize,  and  analyze  the  facts 
in  this  case  and  to  apply  the  law,  as  so  lately  reviewed,  in  this 
state  to  the  facts. 

**^^  We  approach  the  discussion  of  the  facts  in  this  case  with- 
out any  special  respect  for  the  domesticity  of  the  deceased 
and  without  any  sympathy  for  any  of  his  relations.  He  was 
married  twice  and  both  wives  left  him  in  a  very  short  time 
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after  being  married  to  hiui,  aud  he  was  at  outs  with  all  of  his 
half-sisters  and  brolhers  except  liubyna.  The  record  does  not 
show  who  was  at  fault,  but  it  reflects  no  special  credit  upon 
him  that  the  two  women  tried  to  live  with  him  and  could  not 
do  so  and  that  he  hated  his  nearest  kinfolks.  His  first  wife's 
second  husband  ordered  him  away  from  their  house  when  he 
went  to  visit  his  child  born  after  the  separation,  although  they 
accepted  money  from  him  whenever  it  was  oilered  for  the 
child,  which,  it  is  true,  amounted  to  only  the  paltry  sum  of 
ninety  dollars  in  her  whole  life.  When  his  daughter,  May,  the 
real  plaintiff  herein,  Avas  about  to  be  married  he  wanted  to  come 
and  live  with  her,  but  her  intended  husband  refused,  and  she, 
at  least,  acquiesced  in  the  refusal,  on  the  ground  that  they 
could  not  be  friendly  with  him  and  her  mother  both.  After  the 
separation  from  the  first  wife  and  after  his  daughter  became  old 
enough  to  understand,  he  lived  for  years  in  the  same  city  witli 
her,  and  she  did  not  know  it,  for  after  his  death,  at  the  trial  of 
this  case,  she  said  he  went  to  Montana  in  18G1,  after  the  sepa- 
ration, and  remained  there  until  1880,  About  five  years  be- 
fore his  death  he  became  very  angry  with  her  because  of  her 
efforts  to  get  him  to  transfer  this  stock  to  her  at  that  time. 
When  he  was  sick  with  typhoid  fever  in  Clinton,  Iowa,  his 
relatives,  who  lived  there,  visited  him  for  a  few  brief  mo- 
ments at  intervals,  and  his  own  mother,  who  went  there  from 
St.  Louis  in  response  to  a  message  from  him  that  he  wanted  to 
see  her  on  business,  spent  most  of  her  time  visiting  relatives 
in  the  country,  spent  very  little  time  either  before  or  after  the 
transfer  of  the  stock  with  him,  and  one  and  all  they  left  him 
at  an  improper  place,  entirely  dependent  upon  strangers  to 
nurse  him  and  look  after  his  sick  wants,  which  the  evidence 
discloses  he  was  unable  to  do  for  himself  at  all  times;  his 
^'^^  mother  returned  to  St.  Louis,  leaving  him  suffering  with  ty- 
phoid fever,  attended  by  a  doctor  they  now  say  was  a  quack, 
and  it  finally  devolved  upon  his  lawyer  to  have  him  removed 
to  the  public  hospital  where  he  could  get  ])ropcr  medical  atten- 
tion and  suitable  nursing.  It  is  no  wonder  he  died.  Tlic  only 
wonder  is  that  it  took  the  fever  from  July  25th  to  August 
29th  to  kill  him,  under  such  circumstances.  It  is  true  lliat 
toward  the  last  his  daughter  went  to  Clinton  and  heliM'd  to 
nurse  him  until  he  died.  Mrs.  Smart,  his  half-sister,  did  not 
go  near  him  at  any  time  while  he  was  sick,  but  slio  sent  her 
daugliter.  Eebceea.  there  with  his  mother  on  f1ie  20th  of  July 
(which  was  before  he  was  taken  sick),  and  they  stayed  until 
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the  8th  of  August,  which  was  four  days  after  the  transfer  was 
made,  and  four  days  before  his  lawyer  had  him  removed  to 
the  hospital.  In  the  light  of  this  case  is  it  to  be  wondered 
at  that  our  earliest  copybooks  impressed  upon  our  youthful 
minds  what  then  seemed  to  be  the  cynical  saying  of  Robert 
Burns,  "Man's  inhumanity  to  man  makes  countless  thousands 
mourn"?  Xor  is  this  all.  After  roaming  for  years  the  de- 
ceased married  a  second  time  in  1892.  In  a  short  time  his 
wife  left  him  and  sued  him  for  maintenance.  He  also  had 
financial  losses,  business  reverses  and  other  lawsuits.  While 
60  harassed  his  daughter  and  his  half-sister  were  both  trying 
to  get  him  to  transfer  to  them  each  for  herself  these  shares  of 
etock,  ostensibly  to  put  them  out  of  reach  of  his  second  wife, 
and  he  had  said  he  intended  to  give  the  stock  to  one  or  the 
other  of  them,  saying  to  some  of  the  witnesses  he  intended  giv- 
ing them  to  his  half-sister  because  she  had  been  "as  true  as 
steel  to  him,  ....  would  share  her  last  crust  with  him,"  and 
that  "her  house  would  always  be  a  home  for  him  and  his 
mother." 

On  the  25th  of  July  he  was  taken  sick  with  a  congestive 
chill,  followed  by  typhoid  fever.  He  was  not  always  confined 
to  his  bed,  but  laid  on  a  lounge  in  his  room — even  drove  to  the 
bank  and  drew  some  money.  He  would  not  stay  in  the  ^^^ 
house,  but  went  out  several  times;  was  found  coming  from  the 
saloon  with  a  bottle  of  beer  and  some  milk,  which  he  mixed, 
played  with  like  a  child,  then  put  behind  an  old  trunk  in  his 
room,  saying  the  doctor  told  him  to  keep  it  in  a  dark  place; 
was  also  found  Ipng  on  the  streets  where  he  had  taken  his 
pillow  and  laid  down,  and  was  also  found  on  another  occasion 
lying  in  the  gutter.  He  did  not  always  recognize  the  p(  ople 
around  him,  did  not  always  know  the  doctor,  but  mistook  him 
for  the  sheriff  (which  in  the  light  of  the  testimony  in  this  ca?e 
is  not  surprising),  and  wanted  his  lawyer  sent  for  before  the 
sheriff  (doctor)  put  the  manacles  on  him;  insisted  that  he  had 
a  lawsuit  which  was  set  for  trial  in  Chicago  on  the  Monday  fol- 
lowing the  transfer  of  the  stock  and  that  he  must  be  there, 
when  the  fact  was  that  he  had  such  a  suit  pending  in  Ch\c:\zo, 
but  it  would  not  be  reached  before  the  following  February, 
as  he  had  been  advised  by  his  lawyer;  he  would  not  always 
answer  immediately  or  coherently,  and  would  mistake  the  iden- 
titv  of  persons  who  called  to  see  him.  It  is  true,  a?  claimed  by 
the  plaintiff,  that  the  doctor  who  attended  him  and  the  lady 
with  whom  he  boarded,  who  seems  to  have  been  kind  to  him, 
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Etated  that  on  the  monihig  of  the  day  on  which  the  transfer 
of  the  stock  was  made  (August  -Ith)  he  was  "very  bad,  and 
had  high  fever,  witli  a  temperature  of  from  9G   to   103"   (a 
fever  with  a  temperature  at  96),  and  that  he  had  been  in  about 
tlie  same  condition  from  the  time  he  was  taken  sick,  on  the 
25th  of  Jnly,  but  the  lady  was  not  olTcred  as  an  expert  on 
fever  and  the  doctor  coidd  not  be  ranked  very  higli,  as  lie  ad- 
mitted he  did  not  know  what  hyj^eraemia  is,  or  wliat  paranoia 
is,  or  whether  it  was  a  disease  of  the  bowels  or  of  the  bones, 
but  was  sure  that  anaemia  was  "a  condition  of  the  secretive 
organs,   the  bowels,"   and  delined  it  to  be  "passage  from  the 
bowels."     On  the  other  hand,  it   appears  that  on  the   3d  of 
August,  the  day  before  the  transfer,  he  took  a  certificate  of 
drpoiit  out  of  liis  ]:ccket  and  gave  it  to  a  friend  who  was  visit- 
ing him,  and  asked  him  to  go  to  the  bank  and  draw  five  ^^-  dol- 
lars of  it,  which  his  friend  did  and  brought  it  to  him  with  a 
new  certificate  for  the  balance,  which  was  found  in  his  clothing 
after  his  death  and  passed  as  assets  to  his  administrator.    About 
an  equal  number  of  witnesses  on  each  side  swear  to  his  mental 
capacity;  those  for  the  plaintiff  declaring  him  incompetent,  and 
those  for  the  defendant  declaring  him  competent.     Most  of  the 
witnesses  did  not  see  him  on  the  day  of  the  transfer,  and  the 
plaintiff    seeks  to  discredit  those  for  the  defendant,  because 
nearly  all  of  them  were  relatives  of  the  deceased  and  of  the  de- 
fendant, but  none  of  them  except  Eobyna  are  interested  in  this 
case  or  will  be  benefitod  a  particle  by  its  result.     The  only  per- 
sons who  were  present  when  the  transfer  was  made  were  his 
mother  and  uncle.     His  mother  says  that  when  she  went  to 
see  him,  accompanied  by  the   daughter  of  the  defendant,   on 
the  morning  of  August  4,  189-1,  he  asked  her  to  tell  his  uncle, 
Thomas  Richardson,  with  whom  he  had  left  the  stock,  to  bring 
him  the  shares  of  stock  as  he  wanted  to  transfer  them.     She 
asked  him  to  whom  he  intended  to  transfer  them,  and  he  re- 
plied she  would  find  out  later.     His  niece  corroborates,  stib- 
stantially.  this  testimony.     His  mother  say?  she  went  to  see  Mr. 
Richardson  and  delivered  her  son's  message.     Thereupon  ]\Ir. 
Richardson  immediately  -oTOte  out  the  transfer  on  the  back  of 
each  of  the  three  certificates  of  stock  (it  appears  each  certificate 
was  for  only  one  share),  leaving  the  name  of    the  transferee 
blank,  and  also  wrote  out  a  blank  power  of  attorney  authorizing 
the  transfer  of  the  shares  of  stock  on  the  books  of  the  companv. 
Then  he  and  the  mother  of  deceased  went  to  see  the  deceased. 
AYhen  they  arrived  there  the  deceased  asked  his  uncle  if  he  had 
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the  stock,  and  was  informed  that  he  had,  and  that  the  transfers 
had  been  prepared,  and  the  uncle  asked  deceased  whose  name  he 
should  insert  as  the  transferee,  and  the  deceased  said  Eobyna 
Smart.  Her  name  was  then  written  in  the  transfers  and  the 
power  of  attorney,  and  the  deceased  signed  his  name  to  all  four 
papers  in  a  firm  handwriting,  an  inspection  of  which  fails  to  dis- 
close even  a  nervous  **^*^  condition.  Richardson  took  the  ac- 
knowledgment of  the  deceased  thereto  and  kept  the  papers  by 
direction  of  deceased  or  his  mother  (it  is  not  altogether  clear 
which),  and  the  mother  and  uncle  left  the  house.  On  the  Mon- 
day following  (August  6th),  the  deceased  asked  if  the  stock  had 
been  sent  to  Eobyna  Smart,  and  finding  it  had  not,  directed  that 
it  be  sent  to  her  by  mail,  which  was  immediately  done. 

This  appears  to  consist  with  the  usual  method  of  transferring 
stock  and  fails  to  indicate  any  lack  of  capacity  on  his  part.  If 
it  took  place  as  his  mother  and  his  uncle  swear  it  did,  it  ends 
this  case.  They  have  no  pecuniary  interest  whatever  in  falsify- 
ing the  facts.  They  are  not  the  donees.  True,  they  are  re- 
spectively the  mother  and  uncle  of  the  donee,  but  even  consan- 
guinity has  never  been  considered  a  disqualification  of  a  witness, 
much  less  proof  of  his  perjury.  In  this  connection  it  is  proper 
to  say  that  there  is  not  a  word  of  evidence  to  sustain  the  charge 
that  Eobyna  Smart  conspired  with  any  person  to  procure,  or 
that  she  did  procure,  the  transfer  of  the  stock  to  her.  As  be- 
fore stated,  both  she  and  his  daughter  had  been  trying  to  get 
him  to  transfer  it,  but  there  is  no  evidence  in  this  record  that 
Eobyna  knew  he  intended  to  transfer  the  stock  to  her  at  the 
time  he  did;  she  was  not  present  and  knew  nothing  about  it 
until  after  it  was  done. 

We  come  back  again,  therefore,  to  the  undisputed  and  unim- 
peached  testimony  of  his  mother  and  his  uncle  as  to  what  he 
said  and  did  when  he  actually  made  the  transfer,  and  there  is 
nothing  shown  which  would  support  the  charge  that  when  the 
transfer  was  made  he  did  not  have  intelligence  enough  to  know 
what  he  was  doing,  what  property  he  had,  or  who  was  to  be  the 
object  of  his  bounty.  The  plaintiff,  however,  arrays  against 
this  the  following  conditions:  1.  He  had  been  sick  with  typhoid 
fever  for  eleven  days  before  the  transfer  was  made;  2.  His  fever 
had  been  raging  and  his  temperature  ranged  fmm  06  to  10,3; 
3.  He  mistook  the  identity  of  visitors  whom  be  had  known, 
more  or  less  intimatelv;  4.  He  did  not  always  ^'^^  recognize  the 
doctor,  but  at  times  he  tbonfrbt  he  was  the  sheriff,  who  had 
come  to  arrest  and  manacle  him,  and  wanted  his  lawyer  sent 
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for;  5.  He  was  constantly  asking  to  see  his  lawyers  and  said 
they  had  offices  in  a  certain  building,  when  their  ollices  were 
not  in  that  building  at  all;  6.  He  insisted  that  he  had  a  case  in 
Chicago  which  was  coming  on  for  trial  on  the  following  Monday, 
when  the  fact  was  he  had  such  a  case  in  Chicago  but  it  would 
not  be  reached  for  trial  before  the  following  Tebruary;  7.  He 
would  not  stay  in  the  house,  but  on  at  least  three  occasions  he 
left  it,  once  taking  his  jmIIow  and  lying  on  the  sidewalk,  once 
saying  he  was  going  to  a  dance,  and  once  going  to  a  saloon,  buy- 
ing a  bottle  of  beer  and  some  milk,  and,  mixing  tliem,  '"phiyed 
with  them  like  a  child,"  and  finally  put  them  in  a  dark  place 
in  hfs  room,  saying  the  doctor  told  him  to  do  so;  8.  He  insisted 
that  his  bowels  were  not  acting,  when  in  fact  tliey  acted  with- 
out his  being  conscious  of  it;  9.  He  exposed  himself  without 
regard  to  who  was  present;  and  10.  He  cursed.  All  of  which 
he  had  not  done  when  well  and  probably  would  not  have  done 
but  for  the  delirium  incident  to  the  fever.  But  none  of  which 
proves  anything  more  than  what  anyone  suffering  with  such  a 
fever  might  do  when  delirious.  They  simply  illustrate  the 
tricks  and  pranks  that  fever  plays  on  the  nerve  centers  and  the 
brain. 

All  of  these  acts  and  conditions  are  consistent  with  the  tem- 
porary maladies  of  the  body  and  mind  caused  by  severe  sickness, 
whicli,  while  they  last,  incapacitate  the  person  to  perform  a 
legal  act,  but  they  are  not  enduring  or  continuous,  and  hence 
the  wisdom  of  the  rule  whicli  reqnires  proof  of  such  a  condition 
at  the  very  time  a  challenged  act  was  done.  To  hold  tliat  proof 
like  this,  without  proof  of  the  actual  condition  when  the  act 
■was  done,  is  enough  to  avoid  the  act,  would  be  equivalent  to 
holding  that  a  person  who  was  suffering  with  typhoid  fever  was 
incompetent  to  do  any  legal  act,  and  this  has  never  been  so  held 
.  by  nny  eonrt. 

ii.'.r,  There  is  one  fact  in  this  ca?e  wliich  should  receive  es- 
pecial prominence,  liefore  the  decea-ed  was  taken  sick  at  nil 
he  sent  word  to  his  mother  that  he  wanted  to  sue  lier  on  busi- 
ness, and  tb.at  if  she  could  not  come  to  Clinton  be  would  g^  to 
St.  Louis.  Accordingly,  she  went  to  Clinton,  arriving  there  on 
July  20th.  whieh  was  live  days  before  he  was  taken  sick.  AVe 
are  not  told  what  the  lui-iness  was  about  wluch  lie  was  :-.>  anx- 
ious to  see  her,  nor  are  we  advis>'d  whv  it  was  not  transact. -d 
before  he  was  taken  sick.  Xeiilier  is  there  anything  to  -h.ow 
what  business  he  had  with  reference  to  h.is  mother.  But  wlum 
this  incontestable  fact  is  taken  in  connection  witli  the  onlv  !iu.~i- 
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ness  he  is  shown  to  have  transacted  thereafter  with  which  his 
mother  had  any  concern,  it  is  no  very  great  stretch  of  the 
imagination  to  connect  it  with  this  stock.  His  mother  lived 
with  his  half-sister,  Robyna,  and  he  had  said  to  strangers  that 
he  intended  to  transfer  this  stock  to  Robyna  because  she  was  as 
true  as  steel  to  him,  would  share  her  last  crust  with  him,  and 
he  and  his  mother  would  always  have  a  home  with  her.  There 
is,  therefore,  a  connection  in  his  mind  shown  between  the  stock, 
his  mother  and  Robyna,  which  is  not  true  as  to  his  child,  for  he 
had  become  angry  with  her  about  five  years  before  because  of 
her  importuning  him  to  give  her  the  stock.  This  fact,  taken 
in  connection  wdth  the  fact  that  he  did  transfer  the  stock  to 
Robyna,  and  that  this  is  the  only  business  that  it  is  shown  or 
intimated  that  he  transacted  with  his  mother,  evidences  an  in- 
tention on  his  part  to  transfer  the  stock  to  Robyna  quite  a  while 
before  he  was  taken  sick,  and  shows  that  he  had  finally  decided 
to  whom  he  would  give  the  stock.  It  also  corroborates  the  un- 
contradicted testimony  of  his  mother  and  Reb'ecca  Smart,  that 
he,  himself,  brought  up  the  subject  of  the  stock,  and  asked  his 
mother  to  tell  his  uncle  to  bring  him  the  stock  as  he  wanted 
to  transfer  it,  and  also  supports  the  testimony  of  his  mother 
and  uncle  that  he  told  his  uncle  to  put  Robyna's  name  in  as 
the  donee.  It  **^^  all  goes  to  show  that  he  did  with  his  own 
what  he  had  intended  to  do  before  he  was  stricken  with  the 
fever. 

Tlie  plaintiff  insists,  however,  that  it  is  unreasonable  to  be- 
lieve that  he  would  strip  himself  of  his  best  and  most  available 
asset  when  he  was  sick  and  needed  money,  especially  as  he  ex- 
pected soon  to  be  well,  and  hence  was  not  giving  it  away  because 
he  would  have  no  further  need  for  it.  There  is,  of  course,  much 
force  in  this  contention,  but  it  conies  with  bad  grace  from  the 
daughter,  for  she  did  not  think  of  that  when  she  was  urging 
him  to  give  her  this  stock.  However,  the  record  shows  that  he 
did  not  strip  himself  of  his  property,  for  he  had  money  in  the 
bank,  five  dollars  of  which  he  had  drawn  the  day  before,  and  he 
had  a  certificate  of  deposit  for  the  balance  in  his  pocket.  His 
administrator  has  also  realized  some  eight  hundred  dollars  from 
other  property  he  owned  beside  this  stock.  It  may  have  been 
that  he  expected  to  get  well  and  thought  he  had  enough  left 
without  this  stock  to  take  care  of  himself,  or  that  if  he  gave 
this  stock  to  Robyna  he  would  always  have  a  home  with  her — 
he  knew  he  could  not  have  a  home  with  his  daughter,  for  that 
had  been  refused  him  when  he  proposed  it — or  he  may  have  be- 
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lieved  he  would  not  have  need  for  any  money  very  long,  and  that 
if  he  did  not  give  this  stock  to  Robyna  before  he  died  or  leave 
it  to  her  by  will  she  would  not  get  it,  but  that  it  would  pass 
to  his  daughter,  and  so  he  arranged  it  himself  as  he  wanted  it- 
There  is  as  much  foundation  for  one  theory  as  there  is  for  the 
other. 

The  sum  of  the  wliolc  matter  is  that  it  was  his  property.  He 
had  a  right  to  do  what  he  pleased  with  it.  lie  is  not  shown 
by  this  record  to  have  been  incapable  of  knowing  what  he  waa 
doing.  He  has  acted,  and  what  was  said  in  reference  to  a  will 
by  the  supreme  court  of  Michigan  applies  equally  as  well  here. 
"If  a  man's  acts,  by  reason  of  such  incidents  as  have  been  shown 
in  this  case,  make  sucli  acts  the  subject  of  post-mortem  deter- 
mination, dependent  upon  the  whims  or  ^^"^  caprices  of  a  jury, 
then  it  may  well  be  said  by  him  who  wishes  to  convey  his  prop- 
erty, *I  wish  my  property  to  go  so  and  so,  and  hope  that  a  jury 
will,  upon  the  subject,  think  the  same  as  I  do  and  confirm  my 
act' ":  Lynch  v.  Doran,  95  Mich.  409. 

This  is  the  second  suit  based  upon  this  controversy.  In  the 
first  case  the  plaintiff  obtained  judgment,  but  on  appeal  the  St. 
Louis  court  of  appeals  reversed  the  judgment  and  dismissed 
the  bill  without  prejudice:  Eichardson  v.  Smart,  65  Mo.  App. 
14.  Then  this  suit  was  begun.  Upon  a  trial  again  in  the  cir- 
cuit court,  the  evidence  being  almost  the  same  as  on  the  trial 
of  the  first  case,  the  plaintiff  again  obtained  judgment  and  de- 
fendant appealed  to  this  court.  It  is  now  urged  that  this  court 
should  not  interfere  with  the  judgment,  because  two  nisi  priua 
judges  have  found  the  facts  in  favor  of  the  plaintiffs,  and  they 
had  a  better  opportunity  of  seeing  the  truth  because  the  wit- 
nesses were  before  them.  Much  deference  is  properly  shown  to 
the  finding  of  facts  by  the  trial  court  in  equity  cases,  but  such 
finding  is  not  binding  on  the  appellate  courts.  In  tliis  case 
much  of  the  most  important  testimony  was  presented  to  the 
trial  court  in  the  shape  of  depositions,  so  that  as  to  such  testi- 
mony the  trial  judge  was  in  no  better  condition  than  this  court. 
But  ultimately  the  responsibility  for  the  judgment  rests  with 
the  appellate  court,  and  no  judgment  can  stand  that  does  not 
meet  with  its  approval.  Such  is  the  policy  of  oup  jurisprudence 
and  the  genius  of  our  government.  "We  have  been  compelled 
to  reach  the  conclusion  that  the  judgment  of  the  circuit  court 
is  erroneous,  and  it  is,  therefore,  reversed,  and  we  leave  the 
property  where  its  owner  put  it. 

AM.  St.  Kkp.,  Vol.  LXXV.— 32 
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It  is  so  ordered. 
All  concur. 


INSANITY— PRESUMPTION  AS  TO  CONTINTJANCE.— Mental 
disease,  when  established,  will  be  presumed  to  continue;  but  this 
rule  has  no  application  when  the  deranged  condition  of  mind  is  a 
result  of  disease  and  temporary:  See  extended  notes  to  McMechen 
V.  McMechen,  41  Am.  Rep.  686,  687;  Cochran's  Will,  15  Am.  Dec. 
117. 

UNDUE  INFLUENCB^PRESUMPTIONS  AS  TO.— On  this  sub- 
ject as  related  to  gifts,  contracts,  and  conveyances,  see  the  ex- 
tended note  to  Richmond's  Appeal,  21  Am.  St.  Rep.  101-104.  In 
case  of  a  will  contest,  the  burden  of  proving  undue  influence  rests 
upon  the  contestants:  In  re  Hess,  48  Minn.  504,  31  Am.  St  Rep. 
CG5;  but  when  undue  influence  is  shown  to  exist  every  gift 
from  the  wealier  party  to  the  stronger  is  presumptively  tainted: 
Gay  V.  Gillilan.  92  Mo.  250,  1  Am.  St.  Rep.  712. 

APPEAIr-FINDINGS.— IN  AN  EQUITY  CASE,  the  appellate 
court  may  set  aside  a  finding  of  the  lower  court  which  is  manifestly 
against  the  preponderance  of  evidence:  Note  to  Savannah  etc  Ey. 
Co.  V.  Flannagan,  14  Am.  St  Rep.  188. 
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Mbrohants'  National  Bank  v.  Great  Falls 
Opi^ra  House  Company. 

[2-.  ^^ONTA^•A,  33] 

SURETYSHir  —  ASSIGNMENT  OF  JUDGMENT  —  CON- 
TRIBUTION.—A  surety  who  has  paid  a  judgmout  against  himself 
and  his  cosureties  may  take  an  assignment  of  it  to  himself  and 
avail  himself  of  it  to  enforce  contribution  from  his  noupaying  co- 
sureiii'S. 

SURETYSHIP— CONTRIBUTION— STATUTORY  REMEDY 
CUMUIvATlVE.— Tlie  summary  proceeding  by  which,  under  the 
Montana  Code  of  Civil  Procedure,  section  1242,  a  surety  may  en- 
force contribution  from  his  cosurety  under  a  judgment  against 
them  as  sucli,  is  cumulative  and  not  exclusive,  and  such  surety  may 
proceed  to  olitain  relief  by  any  recognized  mode  of  procedure. 

SURETYSHIP  —  SATISFACTION  OF  JUDGMENT  —  RE- 
LEASE OF  COSURETY.— An  entry  of  satisfaction  of  judgment 
agaiusc  several  cosureties,  which  judgment  has  been  assigned  to 
one  of  tlie  sureties,  who  has  paid  it,  to  be  kept  alive  by  him  for  the 
purpnso  of  enforcing  coniriluition,  does  not  inure  to  the  benefit  of 
a  non[)ayiiig  cosurety,  unless  the  intention  was  thereby  to  discharge 
him. 

SURETYSHIP  —  SATISFACTION  OF  JUDGMENT— CON- 
TRIBUTION.—EVIDENCE  that  a  surety,  who  has  procured  the 
patisfaction  of  a  jud.giuent  against  himself  and  his  cosureties,  which 
has  been  assigned  to  him  for  the  purpose  of  enforcing  contribu- 
tion, did  not  intend  to  satisfy  the  judgment  as  to  the  nonpaying  co- 
surety, is  admissible  in  an  action  to  enforce  contribution  from  the 
latter. 

Claybcrg,  Corhett  &  Gimn,  W.  G.  Downing,  and  W.  M.  Cock- 
rill,  for  the  appellant. 

I,  P.  Veazey,  for  the  respondents. 

'■^  BrjAXTT.Y,  r.  .T.     This  is  an  appeal  from  an  order  made 

and  entered  in  the  district  court  of  the  eighth  judicial  district 

(4'J9) 
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in  ^  and  for  Cascade  county  on  January  30,  1897,  directing 
execution  to  issue  in  favor  of  C.  M.  Webster,  H.  0.  Chowen,  and 
Ernest  Crutcher  against  their  codefendant  and  cosurety,  F.  P. 
Atkinson. 

On  December  22,  1892,  the  plaintiff  herein  recovered  judg- 
ment against  the  Great  Falls  Opera  House  Company,  a  corpora- 
tion, as  principal,  and  C.  M.  Webster,  Charles  Wegner,  H.  0. 
Chowen,  F.  P.  Atkinson,  Ira  Myers,  and  Ernest  Crutcher,  as 
sureties,  for  the  sum  of  two  thousand  two  hundred  and  forty- 
two  dollars  and  fifty  cents,  with  interest  at  ten  per  cent  per 
annum  from  the  date  thereof.  The  motion  for  execution  herein 
against  F.  P.  Atkinson  was  made  upon  the  same  day  as  the  mo- 
tion made  in  the  case  of  Northwestern  Nat.  Bank  v.  Great  Falls 
Opera  House  Co.,  23  Mont.  2.  It  was  heard  at  the  same  time 
and  upon  substantially  the  same  proof.  The  right  to  contribu- 
tion from  Atkinson  in  this  case,  however,  is  based  upon  a  formal 
assignment  of  the  judgment  by  the  plaintiff  to  the  moving  de- 
fendants after  payment  of  the  same  by  them.  This  payment 
was  made  on  December  23,  1892,  and  the  facts  with  reference 
to  it  are  set  forth  in  full  in  the  opinion  in  Northwestern  Nat. 
Bank  v.  Great  Falls  Opera  House  Co.,  23  Mont.  2.  The  affi- 
davit of  the  moving  defendants  herein  differs  from  the  affidavit 
made  in  that  case,  in  that  it  predicates  the  claim  of  contribu- 
tion upon  the  assignment  of  the  judgment.  It  also  appears 
from  the  affidavit  that,  though  assigned  to  the  respondents,  the 
judgment  was  thereafter  formally  satisfied  by  the  attorneys  for 
plaintiff  at  the  request  of  some  one  of  the  respondents,  in  order 
that  it  might  not  appear  as  a  lien  upon  the  real  estate  of  the 
respondents,  which  they  were  selling  from  time  to  time.  This 
formal  satisfaction  is  alleged  to  have  been  made  for  this  purpose 
only. 

The  defenses  alleged  in  the  counter-affidavit  of  Atkinson  in 
this  case  are  the  same  as  in  the  former  case.  The  action  of  tha 
court  upon  the  defense  based  upon  the  alleged  contract  of  At- 
kinson with  Webster,  Chowen,  Crutcher,  and  Myers,  and  also 
upon  the  plea  of  the  statute  of  limitations,  was  the  same.  The 
contract  sought  to  be  made  available  herein  is  the  same  ^^  as 
the  one  alleged  in  that  case,  Atkinson  claiming  that  the  agree- 
ment of  release  in  consideration  of  the  loan  of  three  thousand 
two  hundred  dollars  by  the  Cascade  Bank  on  February  14,  1893, 
applied  to  both  judgments. 

After  the  proof  was  heard  the  court  below  ordered  execution 
to  issue  against  Atkinson  for  four  hundred  and  forty-eight  dol- 
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lars  and  firtj  cents,  or  onc-fiftli  of  the  judgment,  with  interest; 
it  appearing  tliat  Ira  Myers,  had  contributed  his  share  of  the 
judgment  and  that  Weguer  was  insolvent.  From  tliis  order 
Atkinson  appeals. 

Besides  the  assignments  of  error  made  in  the  former  case, 
which  were  therein  considered  and  disposed  of  and  will  not  be 
here  again  examined,  the  appellant  ask  a  reversal  on  two 
grounds:  1.  That  the  court  erred  in  granting  the  motion,  for 
the  reason  that  no  notice  of  payment  and  claim  of  contribution 
was  filed  as  provided  by  section  1212  of  the  Code  of  Civil  Pro- 
cedure; and  2.  That  the  court  erred  in  granting  the  motion  for 
the  reason  that  the  judgment  had  been  satisfied  of  record. 

1.  The  contention  is  here  made  that  the  respondents,  having 
failed  to  give  the  notice  required  in  order  to  avail  themselves 
of  the  provisions  of  section  1242,  cannot  have  the  relief  sought 
under  the  assigned  judgment;  and  this  is  equivalent  to  saying 
tliat,  because  the  legislature  has  provided  a  summary  mode  by 
which  a  surety  may  enforce  reimbursement  or  contribution  un- 
der the  judgment,  the  respondents  may  not,  therefore,  resort  to 
the  remedy  invoked  here.  We  understand,  however,  that  the 
remedy  provided  by  this  section  is  cumulative,  and  that  all  the 
rights  and  equities  existing  in  favor  of  the  sureties  in  this  re- 
gard will  be  enforced  by  the  courts  in  proper  cases,  notwith- 
standing the  existence  of  the  statute  providing  the  summary 
mode.  The  surety  may  proceed  to  obtain  relief  by  any  recog- 
nized mode:  McDaniel  v.  Lee,  37  ]\Io.  20G;  Peters  v.  McAVilliams, 
86  Ohio  St.  155;  German-American  Bank  v.  Fritz,  G8  Wis.  390. 
In  the  case  of  Peters  v.  McWilliams,  36  Ohio  St.  155,  in  com- 
menting upon  a  similar  statute,  the  court  say:  "The  effect  of 
"'  this  statute  upon  the  case  at  bar  is  to  give  the  plaintiff,  who 
had  an  existing  demand  on  defendant,  a  cumulative  remedy." 
It  clearly  appears  in  this  case  that  the  respondents  at  the  time 
of  payment  took  an  assignment  of  the  judgment,  intending  to 
keep  it  alive  in  order  to  enforce  contribution  from  their  cosure- 
ties. The  question  presented  by  this  contention  therefore  is, 
^itay  a  surety  wdio  has  paid  a  judgment  against  himself  and  his 
cosureties  take  an  assignment  of  it  to  himself  and  avail  himself 
of  it  to  enforce  contribution  from  his  nonpaying  cosureties? 
The  right  of  a  surety  who  has  paid  the  judgment  against  him- 
self and  his  principal  to  keep  it  alive  by  having  an  assignment 
made  to  a  stranger  for  his  benefit  is  well  settled:  Freeman  on 
Judgments,  sec.  470;  Black  on  Judgments,  sec.  996.  lie  may 
also,  as  against  his  principal,  be  subrogated  to  all  the  rights  of 
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the  creditor  under  the  judgment,  where  such  is  the  intention 
at  the  time  payment  is  made:  German-American  Bank  v.  Fritz, 
68  Wis.  390;  Eddy  v.  Traver,  6  Paige,  521,  31  Am.  Dec.  261; 
Goodyear  v.  "VYatson,  14  Barb.  486;  Fleming  v.  Beaver,  2  Eawle, 
128,  19  Am.  Dec.  629;  Freeman  on  Judgments,  sec.  475.  And 
this  may  he  done  whether  an  assignment  be  made  for  the  benefit 
of  the  surety  or  not:  Scribner  v.  Hickock,  4  Johns.  Ch.  530; 
Fleming  v.  Beaver,  2  Eawle,  128,  notes.  The  court  will,  in  such 
case,  make  the  substitution,  and  grant  such  relief  as  may  be 
proper.  It  is  held,  also,  that  a  voluntary  payment  of  the  judg- 
ment by  one  of  several  defendants  primarily  liable  thereunder 
inures  to  the  benefit  of  all,  and  extinguishes  the  judgment: 
Freeman  on  Judgments,  sec.  472.  "Whether  one  of  the  several 
persons  against  whom  a  joint  judgment  has  been  recovered  may 
pay  the  judgment,  and  still  keep  it  on  foot  by  any  means  or 
for  any  purpose,  is  a  question  upon  which  the  authorities  are 
very  equally  divided":  Freeman  on  Judgments,  sec.  472.  It  is 
held  in  New  York  that  this  cannot  be  done:  Harbeck  v.  Vander- 
bilt,  20  N.  Y.  395;  Booth  v.  Farmers'  etc.  Nat.  Bank,  74  N.  Y. 
228.  This  rule  is  recognized  in  Massachusetts,  Vermont,  North 
Carolina,  Indiana,  and  Alabama:  Hammatt  v.  Wyman,  9  Mass. 
138;  Porter  v.  Gile,  44  Vt.  520;  Sherwood  ^s  y.  Collier,  14  N. 
C.  380,  24  Am.  Dec.  264;  Preslar  v.  Stallworth,  37  Ala.  402; 
Klippel  V.  Shields,  90  Tnd.  81.  But  there  is  an  intimation  in 
these  cases  cited  from  New  York,  Indiana,  and  North  Carolina 
that  this  is  not  the  rule  where  there  are  special  circumstances 
in  the  case,  and  the  judgment  be  assigned  for  the  benefit  of  the 
paying  defendant,  or  where  he  occupies  the  position  of  a  surety, 
and  not  that  of  one  who  is  primarily  liable.  In  Klippel  v. 
Shields,  90  Ind.  81,  the  court  say:  "There  are  cases  where  a 
different  rule  applies;  as  where  the  person  who  pays  the  debt 
occupies  the  position  of  surety,  or  some  similar  relation." 

On  the  other  hand,  it  is  held  by  eminent  authority  that  a 
surety  who  pays  the  judgment  for  his  principal  and  cosureties 
may  not  only  keep  the  judgment  alive  as  to  his  principal  to  en- 
force reimbursement,  but  also  against  his  cosureties  for  the  pur- 
poses of  contribution;  and  this  may  be  done  either  by  assign- 
ment to  a  third  party  for  the  benefit  of  the  surety  paying,  or  by 
direct  assignment  to  the  surety  himself:  Coffee  v.  Tevis,  17  Cal. 
239;  Wheeler's  Estate,  1  Md.  Ch.  80;  Brown  v.  White,  29  N.  J. 
L.  514,  80  Am.  Dec.  226;  Scribner  v.  Hickock,  4  Johns.  Ch. 
530;  Lidderdale  v.  Eobinson,  12  Wheat.  595;  1  Brandt  on  Sure- 
tyship, 2d  ed.,  sec.  279.     The  right  to  subrogation  in  such  cases 
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is  made  to  depend  upon  the  intention  of  the  deLtor  at  the  time 
tlie  payment  is  made.  In  CampLell  v.  Pope,  96  Mo.  468,  a 
judgment  had  heen  rendered  against  several  joint  defendants, 
including  the  city  of  St.  Louis.  The  judgment  was  for  a  tort. 
Under  a  clause  in  its  charter  the  city  of  St.  Louis  was  only  sec- 
ondarily liable.  This  judgment  was  assigned  by  the  plaintiff  to 
a  third  party,  to  be  kept  alive  for  the  benefit  of  the  city,  which 
l^aid  it  for  the  purpose  of  enforcing  contribution.  The  court 
supports  the  right  to  do  this,  and,  after  citing  with  approval 
the  doctrine  of  the  cases  supra,  say:  "We  must  hold,  and  do 
hold,  that  the  payment  made  by  Campbell  for  the  assignment 
of  the  judgment  was  not  intended  to  be  a  satisfaction  of  the 
judgment,  and  that  the  assignment  thereof  to  him  was  made 
for  the  puri:)Ose  of  keeping  the  judgment  alive,  so  that  it  ** 
might  be  enforced  against  the  codefendants,  who,  under  the 
judgment  and  charter  provision  above  quoted,  were  primarily 
liable  for  its  payment." 

"We  are  unable  to  draw  any  substantial  distinction  between 
the  rights  of  a  surety  against  his  principal  and  his  rights  as 
against  his  cosurety.  In  each  case  they  are  founded  upon  the 
implied  agreement,  growing  out  of  the  relation  the  parties  bear 
to  each  other,  that  the  one  will  refund  or  make  good  to  the  other 
money  paid  out  by  the  former  for  the  benefit  of  the  latter.  If 
the  assignment  can  be  made  to  a  third  party,  and  he  can  pro- 
ceed as  the  agent  of  the  paying  defendant  to  enforce  contribu- 
tion against  the  codefendants,  there  is  no  sound  reason  why  the 
same  thing  cannot  be  done  by  an  assignment  directly  to  the 
paying  defendant  himself,  and  contribution  enforced  in  his 
name.  To  say  that  one  can  do  through  an  agent  what  he  can- 
not do  himself  seems  absurd.  In  the  ease  of  Coffee  v.  Tevis,  17 
Cab  239,  the  court  brushes  aside  this  fiction,  and  treats  the 
judgment  assigned  to  the  agent  as  if  it  had  been  made  directly 
to  tlie  paying  defendant.  "We  are  of  the  opinion,  not  only  that 
llie  assignment  may  be  made  for  the  benefit  of  the  cosurety, 
but  tliat  it  may  be  made  directly  to  the  person  who  is  to  benefit 
by  it,  and  that  he  may  enforce  it  in  his  own  name.  This  con- 
clusion seems  to  be  in  conformity  ■^Tth  the  spirit  of  our  statute 
that  the  real  party  in  interest  shall  prosecute  the  action  in  his 
own  name:  Comp.  Stats.  1S87,  div.  1,  sec.  4;  Code  Civ.  Proc. 
1805,  sec.  570. 

2.  It  appears  from  the  record,  without  dispute,  that  the  judg- 
ment in  this  case  was  formally  satisfied  by  an  entry  on  the 
judgment  record  some  time  after    the  assignment  was    made. 
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The  respondents  were  engaged  in  dealing  in  real  estate,  and  this 
satisfaction  was  entered  in  order  that  the  lien  of  the  judgment 
might  not  appear  as  a  cloud  upon  their  title.    The  judgment 
Btanding  open  as  to  them,  they  were  put  to  the  inconvenience  of 
securing  releases  or  giving  bond  to  clear  the  title.     Crutcher, 
after  taking  advice,  procured-  the  satisfaction  to  be  entered  by 
counsel  for  the  bank.     It  was  intended  ^*  to  have  it  entered  as 
to  respondents  only.     Atkinson    had  no  connection  with    the 
matter  nor  did  he  pay  any  consideration  for  it.     The  conten- 
tion is  made  that  this  entry  of  satisfaction  precludes  the  re- 
spondents from  obtaining  any  relief.     This  contention  would  be 
well  founded  if  the  satisfaction  had  been  entered  generally  by 
plaintiff  before  the  assignment,  or,  at  the  request  of  the  defend- 
ants, after  the  assignment,  for  the  purpose  of  discharging  the 
judgment:  Freeman  on  Judgments,  sec.  466.     But  such  was  not 
the  case  here.     The  judgment  was  assigned  by  the  plaintiff  to 
the  respondents,  to  be  kept  alive  by  them  for  the  purpose  of 
enforcing    contribution,  and  no  entry  of    satisfaction    thereof 
would  inure  to  the  benefit  of  the  nonpaying  surety  unless  the 
intention  was  thereby  to  discharge  him.     It  was  the  intention 
here  that  the  satisfaction  of  the  judgment  should  be  effective 
only  as  to  the  respondents,  and  not  as  to  the  other  defendants. 
It  was  not  entered  in  pursuance  of  any  agreement  between  ap- 
pellant and  respondents.     Therefore,  as  to  him,  the  judgment 
remained  unsatisfied,  and,  if  in  force  at  all  against  him,  it  was 
in  force  for  all  purposes.     A  formal  satisfaction  of  a  debt  with- 
out payment,  where  it  is  intended  that  discharge  shall  take  effect 
upon  such  payment,  does  not  prevent  the  payee  from  enforcing 
the  collection  of  his  claim.     There  is  no  reason  why  the  same 
rule  should  not  apply  to  a  judgment.     In  reaching  the  conclu- 
sions we  announce  in  this  case,  we  are  not  unmindful  of  the  old 
distinctions  between  actions  at  law  and  in  equity.     Under  the 
provisions  of  our  statute  (Comp.  Stats.  1887,  div.  1,  sec.  1; 
Const.,  art.  8,  sec.  28;  Code  Civ.  Proc.  1895,  sec.  460)  these  dis- 
tinctions as  to  form  have  been  abolished,  and  the  court,  having 
jurisdiction  of  the  parties,  can  afford  such  relief  as  the  facts  of 
the  case  may  justify:  Faurot  v.  Gates,  86  Wis.  569.     An  exam- 
ination of  the  authorities  cited  in  the  former  part  of  this  opin- 
ion will  show  that  courts  of  equity  readily  granted  such  relief 
as  is  sought  herein,  and  we  see  no  reason  why  it  should  be  de- 
nied here  and  the  respondents  driven  to  a  separate  action. 

3.  A  further  assignment  is  made  by  counsel  for  appellant  ^^ 
in  their  argument,  though  it  is  not  in  their  brief,  that  the  court 
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below  erred  in  perinitting  respondent  Crutcher  to  state  in  his 
testimony  that  it  was  not  his  intention,  at  the  time  he  procured 
Batisfaetion  of  the  judgment  to  be  entered,  to  satisfy  it  as  to  ap- 
pellant. Tliis  evidence  was  clearly  competent,  and  the  trial 
court  committed  no  error  in  admitting  it. 
Let  the  order  appealed  from  be  affirmed. 

Mr.  Justice  Pigott,  having  been  of  counsel,  took  no  part  in 
this  decision. 


SURETYSHIP— CONTRIBUTION.— A  surety  who  pays  the  debt 
of  liis  principal  Is  entitled  to  be  subrogated  to  tlie  rights  of  the 
creditor  as  against  his  principal  and  cosurety,  and  to  have  a  judg- 
ment against  the  principal  which  he  has  paid  assigned  to  a  trustee 
for  his  benefit,  In  order  to  compel  his  cosurety  to  contribute  his  pro 
rata  liability:  Peebles  v.  Gray,  11.5  N.  C.  38,  44  Am.  St.  Rep.  429. 
See,  too,  Sherwood  v.  Collier,  14  N.  C.  380,  24  Am.  Dec.  264.  On 
tlie  right  in  general  of  a  cosurety  to  enforce  contribution,  see  the 
monographic  note  to  Gross  v.  Davis,  10  Am.  St  Rep.  639-647. 


Butte  &  Boston    Mining    Company    v.   Sooiete 

Anonyme  des  Mines  de  Lexington. 

(23  Montana,  177.] 

MINES  AND  MINING— RIGHT  TO  PURSUE  VEIN.-The 
right  of  an  apex  proprietor  to  pursue  an  ore  vein  passing  on  Its  dip 
from  his  side  lines  is  dependent  upon  wliether  or  not,  as  a  fact,  the 
part  or  mineral  body  of  vein  matter  which  lies  outside  of  the  per- 
pendicular of  the  side  lines  of  liis  surface  claim  is  so  preserved  in  its 
iflenlity  with  the  lode  inside  that  it  is  part  of  the  same  vein  tlie 
apex  of  which  is  within  his  side  lines. 

MINES  AND  MINING— RIGHT  TO  PURSUE  VEIN.— A 
miner  who  has  the  apex  in  his  location  is  entitled  to  the  ore  vein, 
and  lie  lias  as  much  length  tliereof  on  the  strike,  no  matter  how 
deep  lie  may  go  in  the  dip,  as  he  has  length  of  apex  within  his  sur- 
face lines,  whetlier  pucli  apex  reaches  tlie  surface  or  Is  found  be- 
neath, within  the  planes  of  his  exterior  boundary  lines  extending 
downward  perpendicularly. 

MINES  AND  MINING— IDENTITY  OF  VEIN.— Identity  Is 
necesf^ary  to  enable  the  owner  of  a  mining  claim  to  establish  his 
riglit  to  mineral  outside  tlie  perpendicular  of  the  side  lines  of  his 
surface  claim  as  a  part  of  tlie  veiu,  tlie  apex  of  which  Is  within 
sueh  side  lines,  and  the  vein  must  be  continuous  in  a  sense,  but  its 
continuity  may  be  interrupted  even  to  a  closure  of  the  fissure, 
without  destroying  the  id(Mitity,  provid(vl  tlie  extent  of  the  iiiter- 
niption  or  closure  does  not  prevent  the  tracing  of  the  lode  or  vein 
tlirougli  the  tlssure  to  be  identical  in  its  parts  as  a  geological  fact. 

MINES  AND  MINING— CONTINUITY  OP  VEIN.— By  "con- 
tinuity" of  a  mineral  vein  is  meant  sucli  mineral  or  geological  con- 
nection as  would  enable  a  person  to  follow  the  vein  along  its  dip, 
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and  through  the  obstructions,  interruptions,  and  breaks  which  may 
occur  therein,  with  roasonaljle  certainty  that  it  is  the  same  and 
identical  vein  throughout  its  depth,  from  the  apex  to  the  point  of 
controversy.  Such  continuity  is  all  that  is  required  to  enable  the 
locator  to  identify  and  follow  the  vein  as  his. 

MINES  AND  MINING— IDENTITY  OF  VEIN.— If  mineral 
veins  are  permanently  separated  and  cannot  be  followed  as  the 
same  vein,  and,  in  order  to  connect  them,  it  is  necessary  to  pass 
through  a  considerable  distance  of  rock  showing  no  elements  of  a 
vein,  where  tliere  are  neither  minerals,  walls,  or  seams,  they  must 
be  deemed  separate  and  distinct  veins,  and  cannot  be  identified  as 
one  and  the  same  vein. 

TKIALn-INSTRUCTIONS— DEFINITIONS.— In  defining  mat- 
ters calling  for  definition,  the  court  may  put  before  the  jury  the 
prerequisites  necessary  to  be  proven  before  a  certain  condition  can 
exist,  provided  it  is  left  to  the  jury  to  decide  the  question  of  fact 
Involved  in  each  prerequisite,  and  provided  it  is  not  told  that  it 
must  deduce  any  certain  conclusion  from  the  facts  if  found  to  be 
true. 

TRIAL  —  INSTRUCTIONS  —  IDENTITY  OF  MINERAL 
VEIN. — An  instruction  concerning  the  identity  of  mineral  veins, 
stating  that  if  no  evidence  of  a  vein  appear  for  any  considerable 
distance  the  veins  are  not  identical,  the  use  of  the  word  "consider- 
able" is  not  objectionable  as  being  indefinite  or  confusing. 

APPEAL.-THE    OPINION    OF    THE    TRIAL    COURT    IN' 

granting  a  motion  for  a  new  trial  is  no  part  of  the  I'ecord,  and  can- 
not be  resorted  to  for  the  purpose  of  adding  to  the  record  sought  to 
be  I'eviewed. 

NEW  TRIAL— INSUFFICIENT  EVIDENCE.— The  trial 
court  is  justified  in  granting  a  motion  for  a  new  trial,  after  vesdict, 
when  he  believes  that  the  evidence  is  insuflicient  to  support  the 
verdict,  and  such  evidence  is  conflicting. 

J.  F.  Forbes  and  L.  Marshall,  for  the  appellant. 

W.  "W".  Dixon  and  J.  W.  Cotter,  for  the  respondent. 

***^  HUNT,  J.  Action  to  recover  the  value  of  ore  taken  from 
a  vein  beneath  the  surface  of  that  portion  of  the  TVappello  lode 
claim  owned  by  plaintiff  (appellant).  The  Butte  &  Boston 
Mining  Company,  plaintiff  and  appellant,  owns  the  south  and 
west  portions  o'f  the  Wappello  lode  claim,  while  the  Societe 
Anonyme  des  Mines  de  Lexington,  respondent  here,  owns  the 
northeast  portion,  as  indicated  by  the  diagram  accompanying 
this  opinion.  A.  J.  Davis  formerly  owned  the  "Wappello,  and 
both  plaintiff  and  defendant  derive  title  from  him;  the  convey- 
ance to  defendant  of  its  portion  having  been  prior  to  the  con- 
reyance  of  plaintiff's  portion  to  it.  Defendant  entered  beneath 
plaintiff's  premises  and  extracted  ores;  hence  the  principal  ques- 
tion involved  was  whether  the  vein  from  which  the  defendant 
took  the  ores  had  its  apex  within  the  surface  boundaries  of  that 
portion  of  the  "Wappello  lode  claim  owned  by  the  defendant,  or 
had  its  apex  within  the  surface  boundaries  of  that  portion  of 
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the  Wappello  owned  by  the  plaintifT.  Incidental  ^^"^  to  the 
determination  of  this  issue  was  the  question  of  the  amount  of 
damages. 

The  case  was  tried  to  a  jury.  The  evidence  was  conflicting, 
many  experts  for  plaintiff  claiming  that  the  apex  of  the  vein 
from  which  the  ores  were  extracted  was  in  plaintiff's  ground, 
and  that  it  was  wholly  disconnected  with  any  vein  in  defend- 
ant's ground,  while  an  equal  number  of  expert  witnesses  called 
by  the  defendant  testified  that,  in  their  opinion,  the  apex  of  the 
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vein  was  in  the  defendant's  ground.  Elaborate  instructions 
were  given  to  the  jury,  who  found  for  the  plaintiff  for  one  hun- 
dred and  twenty-five  thousand  dollars  damages.  The  defend- 
ant moved  for  a  new  trial,  based  upon  errors  in  the  instructions 
the  court  had  given  to  the  jury,  and  insufficiency  of  the  evi- 
dence to  justify  the  verdict  and  findings  of  the  jury.  The  court 
granted  the  motion  for  a  new  trial,  and  from  the  order  granting 
such  motion  the  plaintiff  appeals  to  this  court. 

To  illustrate  the  theory  of  the  district  judge,  we  give  verbatim 
those  portions  of  his  charge  which,  upon  review  by  motion  for 
a  new  trial,  he  held  to  be  incorrect  statements  of  the  law: 

Instruction  9. 
"You  will  understand,  however,  that  a  fragment  or  portion 
^^'^  of  a  vein,  although  it  may  be  sufllciently  identified  or  recog- 
nized, will  not  in  itself  give  its  owner  the  right  to  enter  upon 
the  irround  of  another  and  extract  ore  from  other  portions  of 
the  same  vein;  for  if  the  two  portions  of  the  vein,  although  once 
too'cther  and  forming  the  same  vein,  have  become  separated  and 
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as  so  separated  have  fonned  distinct  veins,  and  the  original  con- 
nection has  been  so  broken  or  obliterated  that  such  connection 
cannot  any  longer  be  followed,  then  the  owner  of  the  portion 
having  the  apex  cannot  enter  through  such  disconnected  por- 
tions into  the  land  of  another." 

Instruction  10. 

"Plaintiff  and  defendant  both  derive  title  to  the  respective 
portions  of  the  Wappello  claim  owned  by  them  from  the  same 
source. 

*^t  is  conceded  that  the  ore,  to  recover  pay  for  which  this 
suit  is  brought,  was  mined  and  extracted  by  defendant  from 
beneath  the  surface  of  that  portion  of  the  said  Wappello  lode 
claim  owned  by  the  plaintiff. 

"Defendant  contends  that  the  apexes  of  two  veins  lie  in  that 
portion  of  said  Wappello  lode  claim  owned  by  it,  and  that  it 
has  followed  the  north  one  of  the  said  veins  on  its  southerly 
flip  into  and  under  that  portion  of  the  said  Wappello  lode  claim 
owned  by  the  plaintiff,  and  extracted  and  stoped  said  ore  from 
eaid  vein,  the  top  or  apex  of  which  is  in  defendant's  ground. 

"The  plaintiff  contends  that  defendant  did  not  and  cannot 
follow  said  vein  continuously  from  defendant's  said  ground  into 
and  beneath  the  surface  of  plaintiff's  ground,  and  to  where  the 
eaid  ore  was  stoped  out,  and  that  said  ore  was  taken  by  the 
'defendant  from  a  vein,  the  top  or  apex  of  which  lies  within 
plaintiff's  ground. 

"Now,  to  properly  understand  the  respective  rights  of  plain- 
tiff and  defendant,  it  is  necessary  to  define  what  a  vein  or  lode 
is.  And  as  to  that  it  is  enough  to  say  that  a  vein  or  lode  is 
a  body  of  mineral  or  mineral-bearing  rock  within  defined  boun- 
daries in  the  general  mass  of  the  mountain.  In  this  definition 
the  elements  are  the  body  of  mineral  or  mineral-bearing  '*® 
rock  and  the  boundaries.  With  either  of  these  things  well  es- 
tablished, very  slight  evidence  may  be  accepted  as  to  the  exist- 
ence of  the  other.  A  body  of  mineral  or  mineral-bearing  rock 
in  the  general  mass  of  the  mountain,  as  far  as  it  may  continue 
unbroken  and  without  interruption,  may  be  regarded  as  a  lode, 
whatever  the  boundaries  may  be.  In  the  existence  of  such 
body,  and  to  the  extent  of  it,  boundaries  are  implied.  On  the 
other  hand,  with  well-defined  boundaries,  very  slight  evidence 
of  ore  within  such  boundaries  will  prove  the  existence  of  a  lode. 
Such  boundaries  constitute  a  fissure,  and  if  in  such  fissure  ore 
is  found,  although  at  considerable  intervals  and  in  small  quan- 
tities, it  is  called  a  lode'  or  'vein.' 
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"To  maintain  the  issue  on  its  part,  the  defendant  must  prove 
that  a  lode,  as  here  defined,  extends  from  that  portion  of  the 
Wappetlo  ground  owned  by  it  into  and  under  that  portion  of 
the  said  Wappello  ground  owned  by  plaintiff. 

''Reverting  to  the  above  definition,  if  there  is  a  continuous 
body  of  mineral  or  mineral-bearing  rock  extending  from  de- 
fendant's ground  into  and  under  the  ground  of  pkintiff,  it  must 
be  that  there  are  boundaries  to  such  body,  and  that  the  lode 
exists,  or  if  there  is  a  continuous  cavity  or  opening  between 
similar  or  dissimilar  rocks,  in  which  ore  in  some  quantity  and 
value  is  found,  the  lode  exists. 

"These  propositions  are  correlative,  and  not  very  different  in 
meaning,  except  that  the  first  gives  prominence  to  the  mineral 
body,  and  the  second  to  the  boundaries.  Proof  of  either  prop- 
osition goes  far  to  establish  a  lode,  and  it  may  be  said  that, 
without  proof  of  one  of  them,  a  lode  cannot  exist. 

"The  proposition  of  the  defendant  is  that  the  evidence  before 
you  shows  that  such  a  lode  extends  from  the  ground  of  the  de- 
fendant into  and  beneath  the  ground  of  the  plaintiff,  to  the 
point  where  said  ore  was  stoped  out.  The  plaintiff  denies  that 
proposition,  and  contends  that  no  such  vein  as  is  above  de- 
scribed, or  any  vein  at  all,  has  been  or  can  be  traced  from  the 
point  at  which  said  ore  was  stoped  out  to  any  point  within  the 
ground  of  the  defendant. 

"A  continuous  body  of  mineral  or  mineral-bearing  rock,  *^^ 
extending  through  loose  and  disjointed  rock,  is  a  lode,  as  fully 
and  certainly  as  that  w^hich  is  found  in  more  regular  forma- 
tion; but  if  it  is  not  continuous,  or  is  not  found  in  a  crevice 
or  opening  which  is  itself  continuous,  it  cannot  be  called  by  that 
name.  In  that  case  it  lacks  the  individuality  and  extensioni 
which  is  an  essential  quality  of  a  lode  or  vein. 

"And  if  no  such  vein  as  I  have  herein  described  can  be  traced 
in  its  downward  course  and  on  its  dip  from  an  apex  of  a  vein 
within  defendant's  ground  into  and  beneath  the  surface  of  the 
ground  owned  by  plaintiff,  and  to  the  point  where  said  ore  was 
stoped  out,  then  defendant  had  no  right  to  enter  into  or  be- 
neath the  surface  of  plaintiff's  ground;  and,  if  it  did  so,  it  waa 
a  trespasser,  and  your  verdict  should  be  for  the  plaintiff." 

Instruction  11. 
"It  will  be  observed  from  the  foregoing  instructions  that  the 
elements  constituting  a  vein  consist  of  boundaries  and  the  min- 
eral within  the  vein.     T\^ere  both  boundaries  and  mineral  are 
wanting,  there  can  be  no  vein;  and,  in  determining  the  question, 
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of  continuity,  you  may  apply  the  same  principle.  If  it  becomes 
necessary,  in  order  to  connect  two  separate  and  distinct  portions 
of  a  vein,  to  pass  for  any  considerable  distance  through  country 
rock,  haAdng  none  of  the  elements  of  a  vein,  and  through  which 
intervening  space  there  are  neither  minerals  or  walls  or  seams 
to  be  followed,  then  it  may  be  concluded  that  the  veins  are  per- 
manently separated,  and  one  cannot  be  followed  from  the  other 
through  the  intervening  space  into  the  ground  of  another." 

Instruction  13. 
•'The  fact  that  veins  unite  at  one  point  only,  if  the  same  re- 
main separated  at  other  portions  of  the  vein,  will  not  give  to 
one  owner  the  right  to  enter  upon  the  vein  of  another,  where 
such  veins  remain  separate  or  apart.  If,  therefore,  you  find 
from  the  evidence  that  the  vein  belonging  to  the  plaintiff  united 
with  the  vein  of  the  defendant  at  one  point  only,  and  separates 
therefrom  without  uniting  at  other  places,  *^^  then  the  most 
that  defendant  can  claim  is  the  ore  extracted  from  that  part 
of  the  vein  where  so  united,  and  on  the  dip  of  such  union.  Aa 
to  all  other  portions  of  the  vein  not  so  united,  unless  the  de- 
fendant is  shown  to  be  the  owner  of  the  apexes  thereof,  you 
must  find  for  the  plaintiff." 

Instruction  19. 

"The  west  end  line  of  the  tract  of  ground  conveyed  to  de- 
fendant by  deeds  in  evidence  is  not  parallel  with  the  west  end 
line  of  the  Wappello  lode  claim.  Under  such  state  of  facts,  the 
defendant  will  be  confined  in  follov/ing  any  vein  on  its  dip  which 
has  its  apex  in  its  ground,  to  a  plane  drawn  downward  verti- 
cally through  the  end  line  as  described  in  the  deed  executed  to 
it,  and  extended  in  its  own  direction,  and  not  to  a  plane  drawn 
downward  vertically  parallel  to  the  original  end  line  of  the 
Wappello  claim,  at  a  point  where  the  vein  departs  on  its  strike 
from  the  ground  owned  by  defendant. 

"Unless,  therefore,  you  find  the  same  barred  by  the  statute 
of  limitations,  as  hereinafter  instructed,  you  must  find  a  ver- 
dict for  the  plaintiff  for  the  value  of  all  ores  extracted,  if  any, 
by  defendant  west  of  the  west  end  line  of  defendant's  ground, 
extended  downward  vertically  and  in  its  own  direction  to  the 
point  where  such  ore  was  extracted." 

The  foregoing  instructions  are  said  by  defendant  to  be  errone- 
ous, because  the  court  established  continuity  as  the  sole  and 
exclusive  test  of  the  right  to  pursue  the  vein  on  its  dip  within 
the  surface  boundaries  of  appellant's  ground,  while  the  question 
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of  identity,  urged  to  be  of  infinitely  more  importance,  waa 
ignored. 

The  learned  judge  of  the  district  court  who  tried  the  case 
granted  the  nioiion  for  a  new  trial  upon  the  ground,  among 
others,  that  under  the  federal  statutes  (U.  S.  Eev.  Stats.,  sec. 
2322)  granting  ownership  of  veins,  and  giving  to  locators  or 
owners  of  a  quartz  lode  mining  claim  the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface  included  witliin  the 
lines  of  the  location,  and  of  all  veins,  lodes,  or  ledges  through- 
out their  entire  depth,  the  top  or  apex  of  which  *•'-  lies  inside 
of  said  surface  lines  extended  downward  vertically,  although 
said  veins  or  ledges  may  so  far  depart  from  a  perpendicular  in 
their  course  downward  as  to  extend  outside  of  tlie  vertical  side 
lines  of  such  surface  location,  the  substantial  fact  to  be  proven 
by  the  lode  claimant  who  seeks  to  pass  beyond  his  side  lines  so 
projected  is  tl)at  the  vein  he  is  pursuing  is  the  identical  vein 
which  has  its  apex  M'ithin  his  surface  boundaries,  and  that,  if  it 
be  the  identical  vein,  the  fact  that  its  continuity  has  been 
broken  is  not  determinative  of  the  lack  of  identity,  which  is  the 
test  of  right  in  such  cases.  To  this  proposition  relied  upon  by 
the  defendant  we  sh.all  assent,  with  some  qualifying  explana- 
tions, none  of  which,  however,  are  at  real  variance  with  the 
charge  of  the  judge,  or  conflict  with  the  opinions  of  the  supreme 
eourt  of  the  United  States,  as  we  interpret  them. 

The  right  of  an  apex  proprietor  to  pursue  a  vein  passing  from 
his  side  lines  is  dependent  upon  whether  or  not,  as  a  fact,  the 
part  or  mineral  body  of  vein  matter  which  lies  outside  of  the 
perpendicular  of  the  side  lines  of  his  surface  claim  is  so  pre- 
served in  its  identity  with  the  lode  inside  that  it  is  part  of  the 
same  vein,  the  apex  of  which  belongs  to  the  surface  owner. 
The  solution  of  this  question,  not  infrequently  arising  in  prob- 
lems of  mining  litigation,  is  often  very  troublesome;  and  it  is 
in  formulating  a  charge  to  a  jury  upon  the  elements  involved  io 
tlie  inquiry  that  judges  enter  upon  what,  some  fifteen  years  ago, 
Justice  Miller  characterized  as  a  "delicate  task"  and  "a  matter 
of  extreme  dimculty":  Iron  Silver  Min.  Co.  v.  Cheesman,  116 
TJ.  S.  529.  Judges,  under  our  system,  can  only  prescribe  rules 
of  guidance  with  relation  to  general  principles;  they  cannot  ex- 
actly apply  these  rules,  though  it  is  in  their  application  that 
half  the  "extreme  difficulty"  arises,  for  the  jury  has  its  duty  to 
be  performed,  and  it  csnnot  be  interfered  with.  It  is  often 
hard,  by  looking  at  a  map  or  model  of  conflicting  mining  loca- 
tions and  veins,  to  state  principles  which  should  control  the  sev- 
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eral  hypotheses  presented  in  a  case;  but  it  is  sometimes  much 
harder  to  correctly  ascertain  the  true  facts,  ^^^  from  the  testi- 
mony addressed  to  the  model, to  which  the  legal  principles  should 
be  applied.  And  it  will  ever  be  difficult  to  get  at  the  facts  of 
Buch  cases  until  geologists  agree  upon  like  deductions  from  the 
complex,  if  not  uncertain,  conditions  of  the  earth  in  which 
mineral  deposits  are  found. 

On  principle,  the  identity  of  the  apex  of  a  vein  with  its  spurs 
or  extensions  must  be  the  crucial  test  by  which  are  to  be  fixed 
the  proprietary  rights  to  that  vein  and  the  mineral  therein. 
The  full  benefit  of  his  discovery  is  what  section  2332,  supra, 
preserves  to  the  miner;  and  to  meet  the  geologic  conditions 
which  exist  in  the  tendency  of  veins  to  depart  from  a  perpen- 
dicular as  they  go  downward,  that  the  object  of  the  statute 
might  be  carried  out,  sejction  2322  of  the  Eevised  Statutes  of 
the  United  States  authorizes  a  miner  to  follow  the  vein  on  its 
dip  to  an  indefinite  length,  wherever  it  goes,  provided,  of  course, 
he  has  the  apex,  and  provided,  further,  he  does  not  cross  the  ver- 
tical planes  of  the  end  lines.  "The  intent  of  the  statute,"  said 
Justice  De  Witt,  in  Fitzgerald  v.  Clark,  17  Mont.  100,  52  Am. 
St.  Eep.  6G5,  "is  to  give  the  miner  a  section  or  block  of  the  vein 
of  a  length  on  the  strike  which  is  equal  to  the  length  of  the 
apex  lying  within  the  exterior  vertical  bounding  planes  of  the 
location,  and  of  a  depth  as  far  as  he  desires  or  is  able  to  work 
downward,  and,  at  the  most  remote  depth  attained,  he  shall 
have  the  same  number  of  feet  on  the  strike  as  he  had  at  the 
apex:  Iron  Silver  Min.  Co.  v.  Elgin  Min.  etc.  Co.,  118  U.  S.  205. 
We  have  always  been  of  opinion  that  this  is  the  keynote  of  the 
interpretation  of  section  2322  of  the  Eevised  Statutes  of  the 
United  States;  that  is  to  say,  if  the  miner  has  the  apex  in  his 
location,  he  is  to  have  the  vein,  and  he  has  as  much  length  of 
the  vein  on  the  strike,  no  matter  how  deep  he  may  go  in  th-e 
dip,  as  he  has  length  of  apex  within  his  surface  lines,  whether 
that  apex  reaches  the  surface  or  is  found  beneath  the  same, 
within  the  planes  of  his  exterior  boundary  lines  extending  down- 
ward perpendicularly.  This,  in  our  opinion,  is  what  section 
2322  says  in  plain  language." 

The  pursuit  of  the  vein  on  its  dip  being,  then,  the  right  to  ^*^ 
be  guarded,  the  identity  of  the  vein  pursued  must  be  proven, 
to  make  the  right  availing,  where  it  is  contended  the  vein, 
after  passing  beyond  the  vertical  planes  drawn  through  the  side 
lines  of  the  surface  boundaries  of  the  location  in  which  rests  the 
apex,  penetrates  soil  the  surface  of  which  is  embraced  within  an- 
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other  location.  Identity  must  always  exist.  "W^ere  there  any 
(lc23artnre  from  this  rule,  the  miner  might  secure  the  heuefit  of 
more  than  ho  discovered,  which  Avas  never  contemplated  by  thor. 
law.  Identity  in  mineral  deposit  should  have  no  significance- 
not  usual  to  identity  of  many  other  material  things.  It  means- 
the  same  thing,  or  the  same  vein.  It  may  be  said  to  include  & 
vein  that  is  incessant.  Lut  a  vein  that  is  incessant  or  identical 
in  its  parts  is  not  necessarily  a  vein  which  is  continuous,  in  the 
sense  that  the  continuity  or  union  of  its  parts  is  absolute  an-d 
uninterrupted;  in  otlier  words,  though  a  continuity  of  vein  does 
not  preclude  identity  of  vein,  yet  identity  docs  not  necessarily 
include  continuity,  in  the  exact  sense  just  referred  to.  *'Law  of 
continuity  [Mathematics  and  Physics],"  says  Webster's  Diction- 
ar}',  "the  principle  that  nothing  passes  from  one  state  to  another 
without  passing  through  all  the  intermediate  stat-es."  Speaking 
exactly  by  this  definition,  it  would  often  be  very  difTicult,  if  not 
impossible,  for  the  challenged  proprietor  of  a  mineral  vein  to 
convince  a  jury  of  the  continuity  of  the  vein  from  one  part  to 
another,  for  there  might  not  be  continuity  by  actual  contact  of 
the  parts  or  contiguity,  which  the  precise  word  may  literally 
mean  must  exist.  "Were  such  a  rule  inexorable,  a  failure  of 
proof  would  not  infrequently  be  brought  about  by  the  inability 
of  the  miner  to  prove  continuity  without  transition  through  in- 
termediate states.  The  miner,  therefore,  might  fall  short  of 
that  exact  measure  of  evidence  required  to  establish  a  continuity 
of  vein  which  excludes  any  interruption  between  one  and  an- 
other part  of  the  identical  vein,  and,  judged  by  too  closely  in- 
terpreted significations,  the  continuity  of  the  vein  would  be 
lost;  yet  if  he  prove  the  identity  of  his  v»in  by  some  incessant 
feature,  in  our  judgment,  the  right  to  pursue  the  lode  on  its 
dip  is  his,  and  there  ^^■''  should  but  remain  the  necessity  of 
going  tc  the  surface  limits  to  accurately  adjudicate  the  lines 
defining  the  right  to  the  vein  so  identified.  Take,  for  an  ex- 
am])le  of  a  lack  of  continuity,  but  of  practical  identity,  a  true 
fissure  vein,  lying  in  a  section  of  country  consisting  of  sedi- 
mentary and  eruptive  rock.  The  u'Mncr  may  encounter  what  he 
terms  a  "fault  fissure" — a  rupture  in  the  rocks,  accompanied  by 
a  relative  movement  of  the  walls.  During  the  readjustment 
of  the  country  on  either  side  of  the  fissure,  masses  of  these  walla 
are  torn  off,  and,  falling  into  the  fissure,  become  vein  filling, 
termed  by  geologists  "conglomerate,"  ""breccia,"  and  '^lorso 
matter,"  as  the  fragments  or  masses  of  unbroken  country  rock 
found  between  the  walls  may  indicate.  It  can  be  readily  sceii 
A.M.  St.  Kep.,  Vol.  LXXV.— 33 
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that  if  the  fissure  is  found  in  a  slate  country,  with  intrusions  of 
granite,  the  filling  may  consist  of  slate  or  granite,  or  both,  while 
tliere  may  even  be  slate  on  one  wall  and  granite  on  the  other, 
or  similar  or  dissimilar  formations  or  fillings  on  either  or  the 
two.  The  mineralization  of  the  vein — the  deposition  of  the 
precious  metal — occurs  subsequent  to  the  rupture  only  in  such 
places  between  the  walls  as  form  channels  or  are  pervious  to 
mineral  solution.  Kow,  the  miner's  object  is  to  disclose  and 
mine  the  mineralized  portion  of  the  vein,  and  to  do  so  economi- 
cally. But  he  will  not  necessarily  continue  his  exploitation 
from  an  initial  point.  He  may  work  at  numerous  points  on  the 
vein,  or  he  may  drive  a  tunnel  through  extraneous  rock  to  tap 
the  vein  at  a  point  quite  remote  from  his  other  workings.  If 
he  finds  pay  ore  in  one  part  of  his  claim,  and  he  finds  it  occur- 
ring in  mineralized  quartz  accompanying  slate  breccia,  and  in 
another  part  he  finds  barren  granite  conglomerate,  he  is  at  once 
confronted  with  a  serious  dilTiculty — of  proving  the  chances  of 
a  continuity  by  contiguity  of  deposit;  but  if  he  has  developed 
his  claim  so  as  to  prove  the  existence  of  a  fissure  with  a  certain 
relative  movement  between  its  walls,  and  he  finds  ore  accom- 
panied by  slate  breccia  in  the  one  part  and  broken  granite  in 
another,  if  in  this  last-considered  portion  he  determines  that  his 
new  find  practically  corresponds  in  dip  and  strike  with  the 
known  portions  of  the  ^^^  fissure,  and  if  the  newly  developed 
walls  show  certain  evidences,  by  way,  perhaps,  of  striations  or 
corrugation,  or  otherwise  corresponding  in  dip  to  those  deter- 
mined in  other  portions,  and  the  position  of  the  newly  devel- 
oped deposit  occurs  approximately  in  the  plane  of  the  fissure, 
he  has  practically  identified  his  vein  at  this  point,  and  is  justi- 
fied in  assuming  that  he  can  follow  the  walls  just  developed, 
incessantly,  until  he  connects  them  with  the  walls  determined 
in  other  portions  of  his  mine,  and  he  may  claim  the  lawful  right 
to  do  so  under  the  statutes  of  the  United  States. 

In  this  discussion,  however,  we  do  not  mean  to  exclude  the 
need  of  a  continuity  sufficient  to  preserve  identity.  The  appli- 
cation of  the  rule  of  identity  of  vein  should  always  be  made  so 
as  to  require  the  miner  to  trace  his  lode  continuously,  if  he 
depart  beyond  his  extended  side  lines.  There  must  always  be 
in  any  lode  that  "zone  or  belt  of  mineralized  rock  lying  within 
boundaries  clearly  separating  it  from  the  neighboring  rock": 
Eureka  Consol.  Min.  Co.  v.  Richmond  Min.  Co.,  4  Saw.  302, 
Fed.  Cas.  Xo.  4.548.  Nevertheless,  there  may  be  an  identical 
vein,  althoudi  ore  is  found    at  considerable    intervals  and  in 
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email  quantities,  if  the  boundaries  constituting  tlie  fissure  aro 
well  dofmed.  It  is  hard  to  frame  any  statement  that  will  ex- 
press the  correct  rule  with  the  directness  that  marked  the  lan- 
guage o£  Judge  llallett  in  Iron  Silver  Min.  Go.  v.  Clieesman, 
approved  hy  the  supreme  court  ol  the  United  States  in  116  U.  S. 
r>29.  lie  said:  *'The  proposition  of  the  plaintiff  is  that  the  evi- 
dence before  you  shows  that  a  lode  exists  in  the  ground  in  con- 
Irovcrsy,  as  already  defined.  The  defendants  deny  that  prop- 
osition, and  the  case  turns  on  that  question.  They  concede  that 
there  is  in  the  territory  opened  by  the  works  ore  in  detached 
masses  or  fragments,  but  so  intermingled  with  the  inclosing 
rock  that  it  cannot  be  regarded  as  a  continuous  body  or  as 
marking  the  line  of  a  lode  or  vein.  All  that  has  been  said  by 
witncs-es  about  rock  in  place  is  valuable  only  as  it  tends  to 
prove  or  disprove  the  existence  of  a  crevice  or  opening  extend- 
ing from  one  claim  to  the  other.  Excluding  the  wash,  slide,  or 
debris  ^'^^  on  the  surface  of  the  mountain,  all  things  in  the 
mass  of  the  mountain  are  in  place.  A  continuous  body  of  min- 
eral or  mineral-bearing  rock,  extending  through  loose  and  dis- 
jointed rocks,  is  a  lode  as  fully  and  certainly  as  that  which  is 
found  in  more  regular  formation;  but  if  it  is  not  continuous,  or 
is  not  found  in  a  crevice  or  opening  which  is  itself  continuous, 
it  cannot  be  called  by  that  name.  In  that  case  it  lacks  the  in- 
dividuality and  extension  which  is  an  essential  quality  of  a  lode 
or  vein.  Eccognizing  this,  the  plaintiff  has  given  evidence  to 
establish  the  existence  of  porphyry  and  lime  in  regular  order, 
with  an  opening  between  them  filled  with  vein  matter." 

It  becomes,  then,  a  question  of  fact,  to  be  decided  by  the 
jury  subject  to  general  rules,  whether  there  is  that  essential 
identity  and  continuity  by  which  the  vein  can  be  traced  through 
the  surrounding  rocks.  The  supreme  court  of  the  United 
States,  in  Iron  Silver  Min.  Co.  v.  Chcesman,  116  U.  S.  529,  said: 
''Certainly,  the  lode  or  vein  must  be  continuous,  in  the  sense 
that  it  can  bo  traced  through  the  surrounding  rocks,  though 
slight  interruptions  of  the  mineral-bearing  rock  would  not  be 
alone  sufficient  to  destroy  the  identity  of  the  vein.  Nor  would 
a  short,  partial  closure  of  the  fissure  have  that  effect,  if  a  little 
further  on  it  recurred  again  with  mineral-bearing  rock  within 
it.  And  such  is  the  idea  conveyed  in  the  previous  part  of  the 
charge.  'On  the  other  hand,'  said  the  judge,  Svith  well-defined 
boundaries,  very  slight  evidence  of  ore  within  such  boundaries 
will  prove  the  existence  of  a  lode.  Such  boundaries  constitute 
a  fissure,  and  if  in  such  fissure  ore  is  found,  although  at  consid- 
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erable  intervals  and  in  small  quantities,  it  is  called  a  lode  or 
vein.' " 

The  true  sense  in  which  there  must  be  a  continuity  of  vein 
is  therefore  a  qualified  one,  and  not  an  unqualified,  exact  one, 
irrespective  or  independent  of  physical  conditions  found  in 
mining.  It  may  be  said,  as  a  paraphrase  of  the  decision  cited, 
that  identity  is  essential,  and  the  vein  must  be  continuous,  but 
its  continuity  may  be  interrupted,  even  to  a  closure  of  the  fissure, 
without  destruction  of  the  identity,  provided  the  extent  *^*  of 
the  interruptions  or  closure  does  not  prevent  the  tracing  of  the 
lode  or  vein  through  the  fissure  to  be  identical  in  its  parts  as  a 
geological  fact:  Lindley  on  Mines,  770,  1123;  Cheesman  v. 
Shreeve,  40  Fed.  Eep.  787. 

Going  directly  now  to  instructions  9  and  10  quoted,  we  find 
that  they  did  not  establish  the  proposition  that  continuity  was 
the  sole  test  of  the  right  to  pursue  the  vein  extralaterally,  to 
the  exclusion  of  identity.  True,  they  emphasized  the  necessity 
for  continuity,  but  that  was  but  one  phase  of  the  right  of  pur- 
suit upon  which  stress  was  laid.  But  that  it  was  not  estab- 
lished to  the  exclusion  of  the  question  of  identity  is  quite  appar- 
ent by  examining  instruction  No.  8,  just  preceding  No,  9,  where- 
in the  court  asserted  the  following  rule  of  law:  ''Before  the  de- 
fendant would  be  entitled  to  follow  a  vein  having  its  apex  with- 
in the  defendant's  ground  beyond  the  boundary  lines  and  into 
the  ground  owned  by  the  plaintiff,  it  must  be  shown  by  the  evi- 
dence that  the  vein  so  followed  is  continuous  from  defendant's 
ground  into  that  of  the  plaintiff.  By  'continuity'  is  meant  such 
mineral  or  geological  connection  as  would  enable  one  to  follow 
the  vein  along  its  dip,  and  through  the  obstructions,  interrup- 
tions, and  breaks  which  may  occur  therein,  with  reasonable  cer- 
tainty that  it  is  the  same  and  identical  vein  throughout  its 
depth  from  the  apex  to  the  point  or  points  of  controversy." 

By  this  definition  of  "continuity"  the  jury  were  confined  with- 
in limits  which  required  the  continuity  of  vein  to  be  one  where 
the  mineral  or  geological  connection  was  such  that,  though  it 
might  be  interrupted,  still  it  must  be  sufficient  to  enable  the 
miner  to  follow  the  dip  with  reasonable  certainty  that  the  vein, 
though  obstructed  or  interrupted,  is  the  same  and  identical  vein 
throughout  its  depth  from  the  top  to  the  point  in  controversy. 
This  definition  of  a  "continuous  vein"  was  not  excepted  to;  nor 
is  it  adverted  to  by  the  defendant's  counsel  in  his  brief;  but  it 
seems  to  us  to  have  been  a  most  important  instruction — one 
upon  which  the  jury  were  authorized  to  proceed,  holding    al- 
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^vays,  however,  to  the  need  not  only  of  a  continuous  vein  in  the 
sense  approved  of  by  the  *"'•*  supreme  court  of  the  United  States 
and  by  ourselves  herein,  hut  that  it  must  be  so  continuous  as 
to  demonstrate  that  it  is  the  identical  vein  from  the  apex  down. 
Thus,  the  court  appears  to  have  hascd  its  instructions  upon 
a  premise  of  the  requirement  of  identity;  and  mere  omission 
to  not  direct  the  jury  more  fully  u})oii  every  phase  of  the  case 
presenting  the  relation  of  identity  was  not  error,  appropriate 
complementary  instructions  not  having  been  requested  and  re- 
fused: Thompson  on  Trials,  sees.  2328,  23-16. 

The  respondent  particularly  objects  to  that  portion  of  in- 
struction 11  where  the  court  said  that  ''if  it  becomes  neces- 
sary, in  order  to  connect  two  separate  and  distinct  portions  of 
a  vein,  to  pass  for  any  considerable  distance  through  country 
rock,  having  none  of  the  elements  of  a  vein,  and  through 
which  intervening  space  there  are  neither  minerals  or  walls  or 
seams  to  be  followed,  then  it  may  be  concluded  that  the  veins 
are  permanently  separated,  and  one  cannot  be  followed  from 
the  other  through  the  intervening  space  into  the  ground  of 
another."  It  is  argued  that  by  this  sentence  the  court,  while 
admitting  that  the  two  detached  portions  were  parts  of  the 
same  vein,  'Sdrtually  told  the  jury  that  they  could  not  be  fol- 
lowed on  the  dip.'*  The  right  of  a  jury  to  draw  its  own  conclu- 
sions of  fact  from -the  evidence  before  them  is  elementary  un- 
der the  practice  of  this  state.  Hence  we  agree  that  the  court 
must  avoid  language  which  "virtually"  decides  facts,  and  with- 
draws their  determination  from  the  consideration  of  the  jury; 
but  we  cannot  think  there  was  fatal  error  in  telling  them  they 
mir:fht  conclude  that  the  veins  were  permanently  separated 
wlicre  every  one  of  the  conditions  enumerated  in  the  hypothe- 
sis was  found  to  exist  as  a  proven  fact,  for  the  combination 
fairly  excluded  all  reasonable  chance  for  a  continuance  and 
idontlfy  of  vein.  The  instruction  ought  to  have  been  slightly 
modified,  so  as  to  avoid  any  possible  danger  of  implying  an 
opinion  of  the  judge  that  there  was  no  need  of  identity,  and 
it  would  be  well  to  revise  it  on  another  trial;  but  we  are  not 
satisfied  that  it  was  olxjoctiouable  to  the  extent  of  having  been 
prejudicial.  In  defining  matters  calling  "*^'*  for  definition,  a 
court  may  certainly  put  before  a  jury  the  prerequisites  neces- 
sary to  be  proven  before  a  certain  condition  can  exist,  provided 
it  is  left  to  the  jury  to  dooldo  the  question  of  fact  involved 
in  each  prerequisite,  and  provided  they  are  not  told  that  tliey 
7Tiust  deduce  any  certain  conclusion  from  the  facts  if  found  to 
be  true. 
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It  is  also  contended  that  the  word  "considerable"  was  mean- 
ingless as  used,  and  was  only  calculated  to  confuse  the  jury. 
To  support  this  reasoning  the  case  of  Stevens  v.  Williams,  1 
Morr.  Min.  Eep.  5G6,  Fed.  Cas.  No.  13,413,  is  referred  to.  In. 
that  case,  under  the  evidence,  which  was  treated  as  uncontra- 
dicted, the  judge  refused  to  use  a  similar  term  because  it  con- 
veyed no  accurate  conception  of  the  extent  to  which  a  vein 
might  be  interrupted,  yet  not  cease  to  be  a  lode  or  vein  upon 
which  a  miner  had  a  right  to  pursue  it  into  the  adjoining  land. 
Doubtless,  under  the  facts  of  the  case,  considering  the  prac- 
tice which  obtains  in  the  federal  courts,  where  judges  have  a 
right  to  comment  upon  matters  in  evidence,  that  truly  great 
judge  (Miller),  who  refused  to  so  charge,  was  correct  in  regard- 
ing the  term  "considerable"  as  too  indefinite  and  as  unwar- 
ranted by  the  evidence;  but  that  he  did  not  afterward  look  upon 
it  as  generally  too  vague  a  term,  when  used  in  a  charge  sub- 
stantially like  that  under  consideration  in  the  case  at  bar,  is 
made  plain  by  his  express  approval  of  its  use  by  Judge  Hallett 
in  Iron  Silver  Min.  Co.  v.  Checsman,  116  U.  S.  529,  hereto- 
fore referred  to,  where,  as  the  organ  of  the  supreme  court,  he 
quoted  Judge  llallett's  statement  that  what  is  called  a  "vein" 
or  "lode"  exists  where  boundaries,  as  defined  in  the  opinion, 
are  found,  constituting  a  fissure,  and  where  in  such  fissure  ore 
is  found,  "although  at  considerable  intervals  and  in  small  quan- 
tities." As  part  of  an  oft-given  definition,  therefore,  it  was  not 
unfitting — surely  not  inaccurate — when  considered  with  the 
previous  instructions,  which,  as  far  as  they  went,  set  before  the 
jury  the  law,  and  qualified  the  definition  by  explaining  what 
continuity  of  vein  gives  the  miner  a  right  to  pursue  it  on  its 
dip  and  extra! ater ally. 

The  only  objection  urged  by  respondent  to  instruction  13  is 
^^^  that  in  it  the  court  assumed  the  existence  of  a  fact  in  con- 
troversy, namely,  that  plaintiff  had  a  vein  which  united  with  de- 
fendant's vein.  Inasmuch  as  defendant  denied  the  existence 
of  any  vein  in  plaintiff's  ground  which  united  with  the  vein  in 
dispute,  the  court,  upon  retrial,  should  avoid  reference  to  "the" 
vein,  and  thus  obviate  the  criticism  applied  to  the  instruction 
as  framed. 

Appellant  says  the  court  erred  in  granting  a  new  trial  be- 
cause of  error  in  instruction  19,  supra.  As  said  before,  plain- 
tiff and  defendant  are  owners  of  different  portions  of  the  Wap- 
pello  mining  claim,  and  derive  title  from  the  same  source.  It 
will  be  observed,  too,  that  the  west  end  line  of  the  Wappello, 
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as  located,  is  not  parallel  with  the  west  end  line  of  the  tract 
conveyed  to  defendant.  The  deed  to  the  plaintiff  from  A.  J. 
David  was  also  sul),-equent  to  his  deed  to  defendant's  grantors, 
and  was  made  subject  to  the  conditions  and  grants  of  the  deed 
to  the  defendant's  grantors.  It  will  be  seen  that  the  instruc- 
tion under  examinalioii  confined  the  defendant  in  following  a 
\L'in  on  its  dip  to  a  i)!ane  drawn  downward  vertically  through 
the  end  line  as  described  in  the  deed  from  Davis  to  defendant's 
grantors,  cxiended  in  its  own  direction,  and  forbid  the  right  to 
a  plane  drawn  downu-ard  vertically  parallel  to  the  original  end 
line  of  the  Wa])pello,  at  a  poijit  where  the  vein  ou  its  strike 
leaves  the  ground  owned  by  the  defendant.  The  judge  of  the 
trial  court,  when  he  granted  a  new  trial,  was  of  the  opinion 
tliat  under  such  circumstances  defendant's  grantors  made  their 
grant  in  view  of  the  mineral  charncter  of  the  land  conveyed^ 
and  did  not  except  from  it  any  of  the  mineral  rights  which 
theretofore  existed  in,  or  attached  to,  the  portion  thereby  con- 
reyed,  and  for  this  reason  he  regarded  the  instruction  given 
as  manifestly  wrong.  On  this  question  the  court  was  asked, 
but  refused,  to  charge  as  follows:  "If  the  jury  believe  from  the 
evidence  that  the  ore  in  controversy  in  this  action,  and  wdiich 
was  taken  by  defendant  from  the  Lexington  stopes  beneath  the 
surface  of  that  portion  of  the  Wappello  claim  owned  by  plain- 
tiff, was  taken  from  a  vein  or  veins  which  have  their  top  or 
.ipcx  north  of  the  dividing  line  between  ^^^  the  Butte  &  Bos- 
ton portion  of  the  Wappello  and  the  Lexington  portion  of  tho 
"Wappello,  and  within  the  surface  lines  extended  downward  ver- 
tically of  said  Lexington  portion  of  said  Wappello  claim,  and 
from  between  vertical  ]jlancs  drawn  downward  at  the  surface, 
one  thrinigh  the  ca-terly  end  line  of  the  Wappello  claim  loca- 
tion and  tho  other  through  a  line  parallel  to  said  easterly  end 
line  and  also  to  the  westerly  end  line  of  said  location,  at  a  point 
where  such  vein  or  veins  having  their  top  or  apex  within  the 
surface  lines  extended  downward  vertically  of  said  Lexingt<in 
]-)ortion  of  said  Wappello  claim  departs  on  its  course  or  strike 
from  the  west  surface  end  line  of  said  Lexington  portion  ot 
said  Wnppello  claim,  so  continued  in  their  own  direction  that 
such  planes  will  intersect  such  exterior  parts  of  such  vein  or 
veins,  then  and  in  such  case  said  ore  was  the  property  of  de- 
fendant, and  it  had  a  right  to  extract  the  same,  and  plaintilT 
rnnnot  recover  damages  therefor,  and  the  jury  will  find  for  the 
defendant." 
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By  its  refusal  to  give  the  charge  requested,  and  by  having 
given  instruction  19,  tliere  arises  the  important  question  of 
whether,  under  certain  conditions  as  presented  herein,  a  miner 
must  follow  along  a  plane  of  the  end  line  of  the  claim  drawn 
down  at  the  point  of  departure  of  the  vein  from  the  conveyed 
premises,  or  must  follow  the  plane  of  the  end  line  of  the  con- 
\eyed  premises  which  may  cross  the  vein.  "We  approach  the 
solution  of  this  matter  at  this  time  with  extreme  hesitation, 
for  the  reason  that  the  counsel  for  appellant,  at  whose  request 
instruction  19  was  given,  candidly  says  in  his  brief  that  "he 
never  believed  the  doctrine  announced  in  the  instruction  [given] 
to  be  a  correct  one,"  but  that,  as  the  question  was  an  open 
one,  it  could  not  only  be  preserved  for  review  by  asking  the 
court  to  charge  as  it  did  in  said  instruction  19.  The  court  is 
therefore  somewhat  embarrassed  by  being  asked  to  determine 
SI  vexed  and  difficult  matter,  where  counsel  for  both  sides,  for 
whose  proficiency  and  learning  upon  the  law  of  mining  we 
entertain  the  highest  respect,  and  the  judge  who  granted  a 
new  trial,,  agree  that  the  court,  by  instruction  19,  incorrectly 
^^'^  stated  the  law  to  the  jury.  It  would  certainly  save  some 
confusion  to  hold  to  the  rule,  upheld  by  counsel  and  court,  that 
the  end  line  of  a  claim  should  determine  the  limits  on  the  dip 
of  the  vein  taken  at  any  point  along  the  vein,  so  that  a  pur- 
chaser of  a  portion  of  a  claim  would  acquire  so  much  of  a 
vein  on  its  dip  as  he  has  apex  at  the  surface,  the  limits  on  the 
"dip  of  the  vein  to  be  fixed  by  the  course  of  the  true  end  lines 
of  the  claim  from  which  the  portion  was  conveyed;  and  such 
a  holding  would  harmonize  with  the  principle  of  saving  to  the 
miner  the  right  to  follow  the  dip  wherever  it  goes,  if  he  has 
the  apex  and  keeps  within  prescribed  vertical  planes.  But 
in  a  recent  decision  by  Judge  Do  Haven  (Boston  etc.  Min.  Co. 
y,  Montana  Ore  Purchasing  Co.,  89  Fed.  Eep.  529)  a  contrary 
rule  was  laid  down,  and  support  for  it  put  in  the  cases  of  Rich- 
mond Min.  Co.  v.  Eureka  Min.  Co.,  103  U.  S.  839,  and  Stinch- 
field  V.  Gillis,  107  Cal.  86.  ^Ye  hardly  think  the  last  case  went 
as  far  as  Judge  De  Ilaven  did,  although  the  opinion  states,  in 
part,  that  "if  the  proprietor  of  a  tract  of  mining  ground  which 
has  been  derived  through  several  locations  should  dispose  of  the 
eame  in  parcels  irrespective  of  the  lines  of  such  locations,  the 
rights  of  his  grantees  would  be  measured  by  the  terms  of 
their  deeds."  Nor  does  the  opinion  of  the  supreme  court  of  the 
United  States  in  Richmond  Min.  Co.  v.  Eureka  Min.  Co.,  103 
U.  S.  839,  fully  sustain  the  federal  case  cited;  for  the  facts 
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relieved  the  court  of  the  necessity  for  considering  what,  if  any, 
presumptions  attach  to  the  grant  of  a  conveyance  of  a  part  of 
a  patented  mining  claim.  As  a  decision  upon  the  point  is  not 
necessary,  owing  to  the  condition  of  the  record  and  consider- 
ing the  concurrent  views  of  counsel  for  both  sides,  we  prefer 
to  reserve  the  question  until  it  sliall  come  before  us  in  some 
instance  wherein  the  doctrine  of  the  federal  court  is  submitted 
to  us  with  the  earnest  support  of  counsel  as  the  true  and  cor- 
rect rule  of  law,  and  not  with  a  conviction  of  its  inaccuracy. 

It  is  urged  that,  even  though  instruction  19  was  erroneous, 
it  became  unimportant,  in  the  light  of  the  finding  by  the  jury 
^*^  that  the  vein  in  question  w^as  entirely  south  of  the  dividing 
line  between  the  Wappello  and  Lexington,  and  all  belonged 
to  the  plaintiff;  but  as  the  order  granting  a  new  trial  must  be 
affirmed  on  other  grounds,  it  would  serve  no  purpose  to  exam- 
ine the  finding  and  the  evidence  bearing  upon  it  to  see  if  the 
instruction  was  correct. 

Finally,  appellant  insists  that  the  court  ought  not  to  have 
granted  a  new  trial  because,  as  counsel  puts  it,  "not  satisfied 
with  the  verdict  of  the  jury.'*  This  expression  is  the  deduc- 
tion of  counsel  from  the  opinion  delivered  by  the  district 
judge  when  he  made  the  order  granting  the  defendant's  motion 
for  a  new  trial,  copy  of  which  is  in  the  transcript.  The  order 
of  the  court  was  as  follows:  "This  day  the  motion  herein  for 
a  new  trial  is  by  the  court  sustained,  to  which  ruling  plaintiff 

by  counsel  duly  excepts The  opinion  is  not  part  of  the 

record,  and  cannot  be  resorted  to  for  the  purpose  of  adding 
to  the  order  sought  to  be  reviewed":  Menard  v.  Montana  Cent, 
Ey.  Co.,  22  Mont.  310.  This  being  true,  and  the  court  not  hav- 
ing made  an  order  explicitly  excluding  the  ground  that  the 
evidence  was  insufTicient  to  justify  the  verdict,  and  the  record 
showing  a  substantial  conflict  in  the  evidence,  this  -court  must 
afiinn  the  order  as  made  within  the  sound  discretion  of  the 
trinl   court. 

"We  will  add,  however,  that  as  counsel  for  both  sides  seem 
to  have  made  their  briefs  upon  tlic  assumption  that  tlio  old 
practice  of  making  the  opinion  of  the  district  judge  part  of  the 
record  still  obtains,  we  have  carefully  read  it  and  considered 
it  as  an  aid  to  the  decision  herein,  and  are  still  of  tlie  opin- 
ion tliat  ilie  fair  inference?  to  bo  drawn  from  the  reasoning 
of  tlie  trial  judge  are  that  he  believed  there  was  an  insuHi- 
cioi^ov  of  the  evidence  to  justify  the  verdict,  wliich  wn=  ono 
of  tlie  grounds  specified  in  the  motion  for  a  new  trial  made  by 
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the  defendant.    It  therefore  followed  from  that  belief  that  the 
judge  was  justified  in  granting  the  motion  (Patten  v.  Hyde,  23 
Mont.  23);  and  it  now  further  follows  that  the  order  must  ba 
here  sustained.    It  is  so  ordered. 
Affirmed. 


MINES  AND  MINING-CONTINUITY  OF  YEIN.-In  an  action 
to  recover  the  value  of  ore  taken  from  a  portion  of  a  vein  lying 
within  the  defendaut's  claim,  with  its  apex  in  the  plaintiff's  claim, 
the  defendant  claiming  that  a  continuous  vein  with  the  apex  thereof 
on  his  groimd  connects  with  the  ore  bodies,  such  connection  can  be 
made  only  by  following  a  continuous  streak  or  body  of  quartz  or 
ore,  or  by  passing  through  vein  matter,  and  it  cannot  be  made  by 
following  such  material  or  indication  as  a  practical  miner  would 
follow  Avith  the  expectation  of  finding  ore:  Fitzgerald  v.  Clark,  17 
Mont.  100,  52  Am.  St.  Rep.  CGu. 

MINES  AND  MINING.— ON  EXTRALATERAL  RIGHTS,  see 
Fitzgerald  v.  Clark.  17  Mont.  100,  52  Am.  St.  Rep.  005,  and  the  ex- 
tended notes  to  Catron  v.  Old.  58  Am.  St.  Rep.  2G6-271;  McClintock 
V.  Bryden,  63  Am.  Dec.  108-110. 

APrEAL.-TIIE  OPINION  OF  THE  TRIAL  COURT  Is  no  part 
of  the  record:  Tinges  v.  Moale,  25  Md.  480,  90  Am.  Dec.  73. 

NEW  TRIAL.— THE  TRIAL  COURT  has  discretion  to  grant  a 
new  trial  when  it  is  of  the  opinion  that  the  verdict  is  contrary  to 
the  weight  of  evidence:  Note  to  Cable  v.  Byrne,  8  Am.  St.  Rep.  697. 
See,  too,  Gibson  v.  Western  etc.  R.  R.  Co.,  164  Pa.  St.  142,  44  Am. 
St  Rep.  586. 
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FRAUDULENT  CONVEYANCES— CHANGE  OF  POSSES- 
SION—.JOINT  OWNERSHIP.— If  a  joint  owner  of  personalty  in 
possession  of  another  joint  owner  sells  his  interest,  the  purchaser's 
failure  to  take  possession  does  not,  as  against  execution  creditors 
of  the  seller,  avoid  the  sale. 

FRAUDULENT  CONVEYANCES-CHANGE  OF  POSSES- 
SION—PRESUMPTION.— The  conclusive  presumption  created  by 
statute,  that  a  transfer  of  personal  property.  In  the  absence  of  an 
immediate  deliveryand  actual  and  continued  change  of  possession  of 
the  subject  of  the  transfer,  is  fraudulent  and  void  as  to  the  credit- 
ors of  tlie  person  making  the  transfer,  is  to  be  indulged  only  when 
the  person  making  the  transfer  has  at  the  time  the  possession  and 
control  of  the  property.  It  does  not  apply  to  a  transfer  by  one 
joint  owner  of  his  share  in  property  in  the  exclusive  possession 
of  his  joint  owner. 

FRAUDULENT  CONVEYANCES-NOTICE  OF  CHANGE 
OF  POSSESSION— JOINT  OWNERSHIP.— If  one  of  several  joint 
owners  of  personalty  sells  his  interest  therein,  tlie  purcliaser  need 
not  notify  the  other  joint  owners  of  the  sale  in  order  to  make  it 
valid  against  execution  creditors  of  the  seller. 
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FRAUDULENT  CONYEYxiNCES-CIIAXGE  OF  FOSSES- 
SION— NOTICE  OF.— If  a  third  person  purchases  the  interest  in 
personalty  of  one  of  the  joint  owners  thereof  while  it  is  in  their 
possession,  and  it  is  afterward  levied  upon  under  execution  against 
the  seller,  the  failure  of  the  plaintiff  to  notify  the  oflicer  making  tlio 
levy  and  tlie  seller's  creditors  of  the  sale,  prior  to  the  levy,  doei 
not  preclude  him  from  recovering  the  property. 

EXECUTIONS.— ATTACHMENT  Oil  EXECUTION  CRED- 
ITORS succeed  to  and  acquire  only  the  rights  of  tiu;  deljtor,  but  a 
purcliaser  for  value  and  without  notice  may  aciiaire  greater  rights 
and  a  higher  title  tliau  his  vendor  possessed. 

MINES  AND  MINING-MINING  LEASE-CONSTRUCTION 
OF.— If  the  lessees  of  a  mine  agree  witli  tlio  owner  to  operate  tlio 
mine  in  consideration  of  the  owner's  furnishing  all  necessary  sup- 
I'lies,  and  tliat  the  net  proceeds  of  the  ore  after  milling  shall  Ije 
equally  divided  between  the  parties,  in  determining  such  net  pro- 
ceeds only  the  cost  of  smelting,  and  not  the  cost  of  mining,  hoist- 
ing, and  handling  tlie  ore,  should  be  deducted  from  the  gross  pro- 
ceeds. 

:MINING  LEASE  —  FORFEITURE  —  RIGHT  TO  Dili] 
MINED. — The  title  of  a  purcliaser  of  ore  from  one  who  obtained  it 
from  ihe  lessees  of  a  mine  is  not  affected  by  a  forfeiture  of  the  lease 
after  such  ore  has  been  mined,  in  the  absence  of  an  express  agree- 
ment that  such  forfeiture  carried  with  it  the  right  to  ore  previously; 
mined. 

IIowcll  &  Ilarncy,  for  the  appellant. 

J.  W.  Cotter,  for  the  respondent. 

^^  riGOTT,  J.  The  plaintiff,  claiming  to  own  an  nndi- 
Tided  one-half  interest,  amounting  to  four  hundred  and  thirty- 
four  dollars  and  thirty-eight  cents,  in  certain  ores  treated  at 
the  Parrot  smelter,  brought  this  action  for  damages  against  tlio 
defendant,  who,  as  constable,  had  levied  upon  and  seized  such 
interest  on  executions  against  the  property  of  Pohndorf,  Pear- 
son, -^^  and  Thomp.son,  in  favor  of  their  judgment  creditors, 
and  wlio,  upon  demand,  refused  to  release  the  levy  or  to  pay  the 
fcaid  amount  to  the  plaintilf.  The  issues  -were  tried  by  jurv, 
and  a  general  verdict  for  the  defendant  was  returned.  The 
plaintilf  appeals  from  an  order  overruling  his  motion  for  a  new 
trial  and  from  the  judgment. 

For  tlio  purposes  of  the  case  the  facts  to  bo  considered  in 
deciding  the  questions  necessarily  involved  may  be  summarized', 
as  follows:  On  tlie  eleventh  day  of  l\rarch,  Ib'JG,  one  Hughes' 
and  seven  men  associated  with  him  became  the  lessees  for  the 
term  of  ninety  days  of  the  AVest  Elba  lode  milling  claim.  On 
the  same  day  a  written  contract  was  entered  into  between 
Hughes  and  his  associates  as  parlies  of  the  first  part,  and  Pohn- 
dorf, Pearson,  and  Tlioj-n]).^on  as  parties  of  the  second  part, 
in  which  the  parties  of  the  first  part  described  themselves  as 
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being  lessees  of  the  West  Elba  lode  mining  claim,  and  whereby 
it  was  agreed,  among  other  things,  that  the  parties  of  the  first 
part  should  furnish  the  labor  of  eight  men  each  day  and  oper- 
ate the  mine,  and  the  parties  of  the  second  part  should  pro- 
vide all  supplies  and  materials  necessary  to  carry  on  the  work; 
the  net  proceeds  of  the  ore,  after  milling  or  reduction,  to  be  di- 
vided equally,  the  parties  of  the  first  part  to  have  one-half 
and  the  parties  of  the  second  part  the  other  half.  From  the 
twelfth  day  of  March  to  the  first  day  of  May,  1S9G,  the  parties 
of  the  first  part  were  in  actual  possession  of  and  working  the 
mining  claim,  and  whatever  possession  the  parties  of  the  sec- 
ond part  had  was  merely  constructive.  On  April  29,  1896,  the 
parties  of  the  second  part,  named  in  the  contract,  for  a  valu- 
able consideration  sold  and  assigned  to  the  plaintiff  all  their 
right,  title,  and  interest  in  and  to  about  twenty  tons  of  silver 
and  gold  ore  then  contained  in  the  ore-house  and  bins  of,  and 
extracted  from,  the  West  Elba  mine,  as  well  as  their  right  and 
share  in  and  to  the  net  proceeds  of  the  same  as  soon  as  it 
should  have  been  milled  or  worked,  as  their  interest  appeared 
by  the  contract  mentioned.  After  the  delivery  of  the  bill  of 
sale  to  the  plaintiff,  his  agent,  in  company  with  rohndorf, 
went  to  the  mine,  where  they  found  Hughes,  who  was  the 
''^^*^  only  one  of  the  lessees  on  the  surface.  They  notified  him  of 
the  transfer  and  read  the  bill  of  sale  to  him,  requesting  him 
to  inform  his  associates  that  the  transfer  had  been  made,  which 
Hughes  promised  to  do,  Hughes,  Pohndorf,  and  the  plain- 
tiff's agent  then  went  to  the  ore-house,  and  identified  and  ex- 
amined the  ore  in  the  bins,  but  the  plaintiff  did  not  at  any 
time  take  actual  possession  thereof.  Even  if  the  parties  in- 
terested had  desired  to  divide  the  ore,  it  was  not  susceptible 
of  fair  division,  as  it  was  of  unequal  grades,  some  portions  of 
it  going  several  hundred,  and  some  only  twenty,  dollars  to  the 
!ton.  This  ore  v/ns  afterward  delivered  by  the  lessees  to  the 
Parrot  smelter,  and  while  in  the  possession  of  the  smelter,  and 
between  the  fir?t  and  seventh  days  of  May,  the  defendant,  as 
oon=tnblo,  levied  upon  one-lialf  of  the  net  proceeds  of  the  ore  as 
tlie  property  of  Pohnrlorf,  Pearson,  and  Tliompson,  under  exe- 
cutions against  their  property,  issued  upon  judgments  rendered 
in  actions  brought  by  three  of  the  lessees  to  enforce  claims  in 
existence  when  the  assignment  to  plaintiff  was  made.  Tlie  pro- 
ceeds of  the  ore,  after  deducting  the  cliarges  for  its  treatment, 
amounted  to  eight  hundred  and  sixty-eight  dollars  and  seventy- 
6ix  cents,  one-half  of  which  the  defendant,  by  virtue  of  the 
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writs  in  his  hands,  collected  from  the  Parrot  company  as  be- 
longing to  Pohndorf  and  others.  While  the  net  proceeds 
claimed  by  the  plaintifE  were  in  the  possession  of  the  defend- 
ant, and  before  he  had  applied  any  thereof  toward  the  eatis- 
faction  of  the  judgments,  the  plaintilf  demanded  the  release 
of  the  money,  and  requested  the  defendant  to  pay  it  to  him, 
which  the  defendant  refused  to  do.  In  the  view  we  take  of  the 
case  the  other  evidence  need  not  be  stated. 

1.  Section  4491  of  the  Civil  Code  declares  that  "every  trans- 
fer of  personal  property  ....  is  conclusively  presumed,  if 
made  by  a  person  having  at  the  time  the  possession  or  control 
of  the  property,  and  not  accompanied  by  an  immediate  deliv- 
ery, and  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  things  transferred,  to  be  fraudulent,  and  there- 
fore void,  against  those  who  are  his  creditors  while  he  remains 
in  possession."  The  theory  of  the  court  ^^^  and  of  the  coun- 
sel for  the  defendant  was  that  this  section  applied  to  the  facta 
disclosed  by  the  evidence,  and  the  Jury  were  accordingly  in- 
structed that,  if  the  ore  had  been  broken  and  hoisted  out  of 
the  mine,  and  was  in  the  bins  at  or  before  the  time  of  the  trans- 
fer by  Pohndorf,  Thompson,  and  Pearson  to  the  plaintiff  of 
their  interest  in  the  ore,  and  the  plaintilf  did  not  take  and 
retain  the  actual  and  contimied  possession  thereof  thereafter, 
then  the  sale  to  tJie  plaintiff  was  void,  and  the  verdict  must 
be  for  the  defendant.  The  theory  of  the  court  was  wrong  and 
the  instruction  erroneous.  The  conclusive  presumption  that  a 
transfer  of  personal  property,  in  the  absence  of  an  immediate 
delivery  and  actual  and  continned  change  of  possession  of  the 
suhjcct  of  the  transfer,  is  fraudulent  and  void  as  to  the  cred- 
itors of  the  person  making  the  transfer,  is  to  be  indulged  only 
where  Mie  person  making  the  transfer  has  at  the  time  the  pos- 
session or  controi  of  the  property.  The  presumption  does  not 
arise  from  want  of  immediate  delivery  unless  the  seller  or  as- 
signor had  at  the  time  possession  or  control  of  the  thing  sold 
or  assigned.  Pohndorf,  Thompson,  and  Pearson  were  the  own- 
ers, in  common  with  Hughes  and  his  associates,  of  certain  ore 
in  bins  situate  upon  the  West  Elba  mining  claim.  They  trans- 
ferred their  title  and  interest  to  the  plaintiff.  At  the  time  of 
the  transfer  they  were  not  in  possession  or  control  of  the  ore, 
but  their  co-owners  were  then  lav/fully  in  the  actual  possession 
and  control  of  the  common  pro])crfy,  and  so  remained  ui>til  it 
was  sent  to  the  smelter  for  milling  and  reduction.  Under  suoli 
circum&tances,  a  sale  by  a  tenant  in  common  may  not  be  avoided 
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'by  creditors  upon  the  ground  that  the  chattel  was  not  delivered 
to  the  purchaser,  for,  as  Mr.  Freeman  expresses  the  rule  of 
law  in  section  167  of  his  work  on  Cotenancy  and  Partition:  "If 
A  and  B  together  own  personal  property,  of  which  A  is  in  ac- 
tual possession,  and  B  sell  his  moiety  to  C,  the  possession  of  A 
immediately  becomes  the  possession  of  C  also.  Therefore,  be- 
ing at  once,  by  presumption  and  construction  of  law,  put  in 
possession  as  tenant  in  common  with  A,  it  is  not  necessary  that 
C  should  take  actual  possession  with  A  to  ^^^  make  his  pur- 
chase good  under  the  statute  of  frauds  as  against  the  credit- 
ors of  B.  If  A,  the  cotenant  in  possession,  had  sold  his  in- 
terest, then  the  sale  should  have  been  followed  by  an  actual 
change  of  possession,  because  there  was  no  cotenant  whose  ac- 
tual possession  could  have  operated  for  the  benefit  of  A's  ven- 
dee." And  in  section  153  of  his  treatise  on  Executions:  "The 
sale  by  one  of  several  joint  owners  also  furnishes  an  exception 
to  the  rule  that  there  must  be  a  change  of  possession.  If  the, 
cotenant  selling  is  in  the  sole  possession,  he  ought  to  give  pos- 
session to  his  vendee;  but  if  the  other  cotenants  are  in  posses- 
sion, the  vendor  has  no  right  to  take  it  from  them.  He  may, 
therefore,  from  necessity,  make  a  valid  sale  without  placing  the 
property  in  the  custody  of  his  vendee."  The  distinction  pointed 
out  is  recognized  in  California,  from  the  statutes  of  which  state 
section  4491,  supra,  was  adopted:  Brown  v.  O'lSTeal,  95  Cal.  262, 
29  Am,  St.  Eep.  111.  Additional  reason  for  applying  this  rule 
to  the  case  at  bar  lies  in  the  fact  that  the  several  portions  of 
the  ore  differed  so  greatly  in  value  as  to  make  a  division  im- 
practicable without  defeating  the  design  of  the  owners  and 
working  injustice  to  some  of  them.  For  practical  purposes,  the 
ore  was  indivisible.  In  Brown  v.  Graham,  24  111.  628,  the 
court  say:  "Property  indivisible  in  its  character,  owned  by  ten- 
ants in  common,  is  incapable  of  a  several  possession  by  each 
tenant.  It  therefore  follows  that  the  possession  of  one  of  the 
defendants  is  a  constructive  possession  of  the  others.  And 
when  one  of  the  joint  owners,  not  in  the  actual  possession,  sells 
his  interest  in  the  property,  the  purchaser  succeeds  to  all  of  the 
rights  of  his  vendor  as  held  by  him,  without  an  actual  delivery 
of  possession.  He,  by  such  a  purchase,  becomes  a  tenant  in 
common,  and  the  possession  of  his  cotenant  is  constructively 
his  possession.  It  is,  however,  otherwise  when  the  tenant  in 
common,  having  the  actual  possession,  makes  a  sale  of  his  in- 
terest, as  the  possession  must  in  that  case,  to  be  valid  as  against 
creditors  and  purchasers,  accompany  and  remain  with  the  title." 
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Whether  or  not  Iluphcs  infoniicd  his  mining  partners  of 
^^^  tlie  assignment  made  to  tlie  plaintiff  is,  as  matter  of  law, 
immaterial.  Our  attention  has  not  hcen  drawn  to  any  rule 
of  law  requiring  notice  to  be  given  to  co-owners  in  actual  pos- 
session of  the  common  property  of  a  sale  by  co-owners  whose 
possession  is  merely  constructive.  "We  do  not  think  that  the 
omission  of  notice  a\'oi(ls  such  sale  as  to  creditors  of  the  vendors, 
and  hence  we  do  not  decide  whether  the  notice  given  to  Hughes 
ecrvcd  as  a  notice  to  his  associates. 

2.  The  jury  were  instructed  that,  if  the  plaintiff  had  not, 
prior  to  the  levy,  notified  the  defendant  and  the  attaching 
creditors  of  the  sale  to  the  plaintiff  of  a  half  interest  in  the  ore 
and  its  net  proceeds,  the  verdict  should  be  in  favor  of  the  de- 
fendant. This  was  prejudicial  error.  Whatever  may  be  the  cor- 
rect rule  as  to  the  necessity,  in  some  cases,  of  giving  notice  in 
order  to  comjdcte  a  transfer,  or  to  protect  or  make  secure  the 
title  of  a  vendee  or  assignee,  as  against  a  suljsequent  good  faith 
purchaser  or  assignee  of  the  same  chattel  or  interest  therein, 
or  of  the  same  chose  in  action — a  sul)ject  u])on  which  the  courts 
hold  divergent  views  (see  Graham  Paper  Co.  v.  Pembroke,  124 
Cal.  117,  71  Am.  St.  Pop.  26)— it  is  not  applicable  to  the  facts 
of  tlie  case  at  bar.  Subject  to  certain  exceptions,  none  of  which 
is  presented  in  this  case,  the  general  rule  is  that  an  attach- 
ing or  execution  creditor  succeeds  to  and  acquires  only  the 
rights  of  his  debtor  (Peynolds  v.  Fitzpatrick,  23  Mont.  52; 
Oppenheimer  v.  First  Nat.  Bank,  20  Mont.  192;  McAdow  v. 
Black,  4  ]\Iont.  475),  while  a  purchaser  for  value  and  without 
notice  may  acquire  greater  rights  and  a  higher  title  than  his 
vendor  possessed:  Pomcroy's  Equity  Jurisprudence,  sec.  698. 
Had  the  defendant,  prior  to  notice  of  the  plaintiff's  claim,  paid 
over  the  money  collected  under  the  levy,  the  plaintiff  would 
di)ul)llcss  be  without  remedy  against  him.  It  is  plain,  however, 
that  notice  to  the  defendant  of  the  sale  while  he  held  the  funds 
under  the  writs  was  sufficient  to  save  and  protect  the  right  of 
the  plaintiff  thereto. 

3.  That  the  sum  of  four  hundred  and  thirty-four  dollars  and 
thirty-eight  cents  was  one-half  of  the  net  proceeds  of  the  ore 
was  not  controverted  on  the  trial.  Moreover,  ^^^  the  funds 
levied  upon  were  net  proceeds,  within  the  meaning  of  the  con- 
tract between  Pohndorf  and  others  and  Plughes  and  others, 
llnghes  and  his  associates  were  to  furnish  and  pay  for  the  labor, 
while  Pohndorf,  Thompson,  and  Pearson  were  bound  at  their 
own  cost  to  furnish  all  things  necessary  to  the  proper  working 
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and  operation  of  the  mine;  and  the  net  proceeds  of  the  ore  af- 
ter milling  or  reduction  were  to  be  equally  divided.  So  the 
contract  provides.  It  is  therefore  apparent,  at  least  in  the  ab- 
sence of  evidence  in  respeet  of  possible  outlay  incident  to  de- 
livery at  the  smelter,  that  the  expression  "net  proceeds"  was 
employed  and  understood  as  signifying  the  avails  of  the  ore,  le?3 
charges  of  milling  and  reduction  only.  The  instructions  of  the 
court  to  the  effect  that  the  burden  was  upon  the  plaintiff  to 
show  that  there  were  net  proceeds,  and  that  the  term  meant  net 
value  of  the  ore  after  deducting  all  proper  charges  for  mining, 
hoisting,  handling,  and  smelting  and  reducing  it,  were  mislead- 
ing, confusing,  and  erroneous. 

4.  Another  instruction  was  to  the  effect  that  if,  at  the  time 
the  defendant  levied  upon  the  proceeds  of  the  ore,  "James  A. 
Murray,  one  of  the  owners  of  the  said  claim,  had  forfeited  the 
said  lease,  and  thereupon  the  said  Carston,  "Wallin,  and  Olson 
commenced  suits  against  the  said  Pohndorf,  Thompson,  and 
Pearson  to  recover  the  amounts  due  them,  the  lease  had  been 
canceled  and  forfeited,  the  said  Pohndorf,  Thompson,  and 
Pearson  had  no  right  to  the  net  proceeds  of  the  said  ore,  and 
you  should  find  a  verdict  in  defendant's  favor."  "With  respect 
to  this  instruction,  it  is  sufficient  to  say  there  was  no  evidence 
tending  to  show  that  the  right  of  Pohndorf,  Thompson,  and 
Pearson  to  a  share  of  the  ore  already  mined  and  its  net  pro- 
ceeds would  be  lost  or  impaired  by  the  act  of  the  owner  of  the 
claim  in  declaring  or  enforcing  a  forfeiture  of  the  lease  made 
to  Hughes  and  his  mining  partners. 

Under  the  instructions  of  the  court  the  jury  were  in  duty 
bound  to  find  for  the  defendant,  whereas  we  are  constrained 
to  believe  that  the  evidence  tended  strongly  and  without  con- 
tradiction to  establish  the  plaintiff's  right  to  recover.  There 
^^"^  was  not  even  a  suggestion  of,  nor  was  an  effort  made  to 
show,  any  fact  or  circumstance  casting  doubt  upon  the  genuine- 
ness, the  validity,  or  the  bona  fides  of  the  assignment  to  the 
plaintiff. 

The  order  refusing  a  new  trial  and  the  judgment  are  reversed 
and  the  cause  is  remanded. 


FRAUDULENT  CONVEYANCES— CHANCE  OF  POSSEi^SION. 
"When  one  of  the  cntenants  of  personal  property,  who  is  in  the  ex- 
clusive poppopsion  thereof,  sells  liis  interest  in  it  to  a  third  prrson. 
there  must  be  an  imme<liate  delivery  followed  by  an  actual  and 
continued  change  of  possession,  or  the  sale  will  be  void  as  to  the 
seller's  creditors:  Brown  v.  O'Neal.  O.t  Cal.  202.  20  Am.  St.  Rep.  111. 
But  in  the  above  case  it  is  said  that  If  the  property  Is  In  the  pos- 
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session  of  the  otiier  cotonants,   the  cotenant  selling  may   malce  a 
valid   sale  witliout  delivery. 

EXECUTION  SAIvE— WHAT  TITLE  PASSES.— A  sale  under  an 
execution  passes  only  tlie  riglit,  title,  and  interest  of  the  judgment 
drbtor:  Lcwark  v.  Carter,  117  Ind.  L'()(>,  10  Am.  St.  Hep.  40;  the  pur- 
cliaser  takes  just  what  title  the  defendant  in  execution  has,  and 
buys  at  his  peril:  Greer  v.  Wintersmith,  85  Ky.  51(5,  7  Am.  St.  Kep. 
G13;  but  an  innocent  vendee  of  tlie  original  purchaser  will  be  pro- 
tected acainst  irregularities  in  the  sale  of  wliich  he  had  no  notice: 
Hudepoiil  V.  Liberty  Hill  etc.  Co.,  94  Cal.  588,  28  Am.  St  Rep.  149. 
and  note. 
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TRIAL  JURY—  CnALLENGES.— Either  party  may  nse  a 
challenge  upon  any  juror  in  the  box  so  long  as  he  has  one  to  use  at 
any  time  before  the  jury  is  finally  accepted  and  sworn,  and  the 
■waiver  of  one  challenge  is  not  a  waiver  of  any  subsequent  chal- 
lenge the  party  is  entitled  to. 

WITNESSES— OPINIONS  OF  NONEXPERTS  AS  TO  MEN- 
TAL CONDITION.— The  opinion  of  a  layman  or  nonexpert  as  to  the 
mental  condition  of  a  person  accused  of  crime,  based  in  part  upon 
facts  not  derived  from  his  own  observation,  is  incompetent  and  In- 
admissible in  evidence. 

WITNESSES.— OPINIONS  OF  NONEXPERTS  AS  TO  THE 
MENTAL  CONDITION  of  a  person  accused  of  crime  are  admissible 
in  evidence  when  based  wholly  upon  their  own  observations. 

WITNESSES— OPINION  OF  NONEXPERT  AS  TO  MEN- 
TAL CONDITION.— A  nonexpert  witness  expressing  an  opinion  as 
evidence  of  the  mental  condition  of  a  person  accused  of  crime 
must  lie  confined  to,  and  can  only  speak  as  of,  the  time  of  his  ob- 
servation, and  ho  cannot  be  permitted  to  express  an  opinion  as  to 
the  temporary  or  permanent  nature  of  tlie  diisease  producing  such 
condition  in  tlie  accused. 

WITNESSES— OPINION  BY  NONEXPERT  ON  INSANITY. 
On  a  trial  for  homicide  a  nonexpert  witness  who  has  given  his  opin- 
ion as  to  tlie  sanity  of  the  accused  may  properly  be  asked  on  cross- 
examination  what  he  means  by  "insanity"  and  "unsoundness  of 
mind,"  if  tliere  is  no  attempt  to  compel  him  to  give  a  technical  deli- 
nilion  or  to  confuse  him  with  technical  distinctions. 

WITNESSES— EXPERTS— IIYPOTIIETICA^L  QUESTION.— 
If,  on  a  trial  for  liomicide,  insanity  is  pleaded  as  a  defense,  and  the 
prosecution  lias  shown  tliat  an  unfriendly  feeling  has  existed  for 
some  time  between  the  accused  and  tlie  deceased  prior  to  tlie  kill- 
ing, the  following  hypotlietical  question  may  be  properly  asked  and 
answered  by  an  expert  witness:  "Where  a  party  has  a  grudge 
against  another  and  has  avowed  it,  and  had  in  a  i-ational  way  con- 
versed witii  lawyers  and  judges  about  it,  and  he  should  go  Srom 
them  and  lie  in  wait  for  his  enemy  or  remain  in  the  vicinity  until 
he  appeared,  and  then  should  go  from  where  he  was,  draw  a  re- 
volver, and  shoot  him,  saying,  'Take  that.'  or  words  to  that  effect, 
and,  having  sliot  liis  enemy,  siiou-ld  turn  around  and  say,  'I  will  go 
to  the  jail  and  give  myself  up,'  and  witliin  twenty  minutes  or  half 
an  hour  sliould  talk  the  matter  over  in  a  reasonable  manner,  appar- 
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ently  as  conscious  as  ever  he  had  been  Immediately  before  the 
shooting,  what  would  you  say  as  to  the  fact  of  his  consciousness 
and  Ivuowledge  of  right  and  wrong  and  knowledge  of  the  unlawful- 
ness of  his  act  at  tlie  time  of  the  shooting?" 

WITNESSES  —  EXPERTS  —  ASSUMPTION  OF  FACTS 
PROVED.— The  prosecution,  in  putting  hypothetical  questions  to  au 
expert  witness  on  a  trial  for  homicide,  has  a  right  to  assume  as 
established,  for  the  time  being,  all  the  facts  in  evidence  tending  to 
support  its  tlieory  of  the  case,  and  it  is  for  the  jury  to  say,  after 
considering  all  tlie  evidence  introduced  by  both  sides,  whether  the 
facts  thus  assumed  as  established  for  the  time  being,  are  really  es- 
tablished, and  whether  the  opinion  of  the  witness  is  worthy  of  con- 
sideration. 

WITNESSES— EXPERTS— INSANITY.— A  question  as  to  the 
insanity  of  the  accused  on  a  criminal  trial  put  to  an  expert  need  not 
embrace  all  the  elements  of  the  law  of  insanity,  but  may  limit  the 
inquiry  to  tlie  degree  of  intelligence  possessed  by  the  accused  under 
the  circumstances  of  the  particular  act. 

INSANITY  AS  DEFENSE  TO  CRIME.-Insanity  in  the  crim- 
inal law  as  a  defense  to  crime  is  any  defect,  wealiness,  or  disease  of 
tlie  mind,  rendering  it  incapable  of  entertaining,  or  preventing  ita 
entertaining  in  the  particular  instance,  the  criminal  intent  which 
constitutes  one  of  tlie  elements  in  every  crime.  In  the  formation 
of  this  intent  there  must  concur  knowledge  or  intellectual  compre- 
hension and  the  power  of  choice,  and  if  there  is  no  intent  there  is 
ao  crime. 

INSANITY  AS  DEFENSE  TO  CRIME.— A  person  may  have 
mental  capacity  and  intelligence  sufBcient  to  distinguish  between 
fight  and  wrong  with  reference  to  the  particular  act  in  question, 
and  to  understand  the  consequences  of  its  commission,  and  yet  be 
fio  far  deprived  of  volition  and  self-control  by  the  overwhelming 
violence  of  mental  disease  that  he  is  not  capable  of  voluntary 
action,  and  therefore  not  able  to  choose  between  right  and  wrong, 
and  hence  incapable  of  entertaining  the  Intent  necessary  to  consti- 
tute a  crime. 

INSANITY  AS  DEFENSE  TO  CRIME— IRRESISTIBLE 
IMPULSE.— To  be  criminally  responsilile,  a  man  must  have  reason 
enough  to  be  able  to  judge  of  the  character  and  consequence  of  the 
act  committed,  and  he  must  not  have  been  overcome  by  an  irresisti- 
ble impulse  arising  from  disease  affecting  the  mind. 

INSANITY  AS  DEFENSE  TO  CRIME.— IRRESISTIBLE 
IMPULSE  leading  to  homicide  in  an  insane  person  is  a  good  de- 
fense, though  such  insane  person  was  able  to  distinguish  between 
right  and  wrong,  but  with  the  sane  person  such  impulse  is  not  a  de- 
fense. 

INSANITY  AS  DEFENSE  TO  CRIME— IRRESISTIBLE  IM- 
FULSE.— If,  on  a  trial  for  homicide,  insanity  is  pleaded  as  a  de- 
fense, the  court  need  not  charge  on  the  effect  of  irresistible  homi- 
jc-idal  impulse,  when  the  only  evidence  of  such  impulse  is  defend- 
ant's statement  that  a  few  minutes  before  the  killing  he  was  at- 
tacked with  a  dizzy  spell,  and  had  no  recollection  of  what  occurred 
thereafter  until  the  next  day.  His  act  must  then  have  been  the  re- 
sult of  unconsciousnf^s-s  or  delirium,  while  irresistible  impulse  im- 
plies knowledge  of  riglit  and  wrong  in  some  degree. 

INSANITY  AS  DEFENSE  TO  CRIME— IRRESISTIBLE  IM- 
PULSE.— A  person  who  commits  a  crime  under  an  irresistible  im- 
pulse resulting  from  overpowering  mental  disease,  and  which  is  be- 
yond his  control,  is  not  criminally  responsible  therefor. 
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INSANITY  AS  DEFENSE  TO  CRIME— BURDEN  OF 
PROOF.— Tlio  burden  of  establishing  the  defense  of  insanity  by  a 
prepomlerauce  of  tlie  evidence  is  never  cast  upon  the  accused,  and 
tlio  k'gal  pre-suniplioii  of  sanity  is  rebutted  and  disappears  when- 
ever suUicient  proof  is  introduced  by  either  side  to  raise  a  reason- 
able doubt  of  the  sanity  of  the  accused.  The  burden  is  then  cast 
upon  the  prosecution  to  establish  the  guilt  of  the  accused  beyond 
such  reasonable  doubt. 

TRIAI.— INSTRUCTIONS  IN  CRIMINAL  CASE.— Inconsis- 
tent instructions  on  a  material  point  in  a  criminal  case  are  sutiicieut 
to  work  a  reversal  of  a  judgment  of  conviction. 

S.  Y.  Stewart  and  Ilartman  &  Ilartman,  for  the  appellant. 

C.  B.  Nolan,  attorney  general,  and  W.  F.  Sanders,  for  the 

respondent. 

=^<'-  BKANTLY,  C.  J.  1.  During  the  selection  of  the  jury, 
twelve  men  being  in  the  box,  and  both  parties  having  passed 
them  for  cause,  counsel  for  state  waived  their  fourth  peremp- 
tory challenge.  The  defendant  thereupon  exhausted  his  seventh 
and  ciglith  peremptory  challenges,  the  box  being  filled  again  af- 
ter each  challenge.  Both  parties  then  having  passed  for  cause, 
counsel  for  the  state  were  permitted,  over  the  objection  of  de- 
fendant, to  peremptorily  challenge  one  Connor,  who  was  in 
the  box  at  the  time  the  state's  fourth  challenge  was  waived. 
Connor  was  ordered  to  stand  aside  and  another  juror  was  called 
to  take  his  place.  He  was  found  satisfactory  to  both  sides,  and 
therou]iOn,  the  defendant  waiving  further  challenges,  tlic  jury 
were  sworn.  The  action  of  the  court  in  permitting  the  chal- 
lenge of  Connor  is  assigned  as  error.  In  State  v.  Sloan,  22 
;Munt.  233,  we  held  tliat  the  parties  must  exercise  their  right 
of  peremptory  challenge  alternately,  the  state  exhausting  one 
challenge  and  the  defendant  two  until  both  are  satisfied  or  their 
challeuires  have  all  been  used.  The  corollary  to  this  rule  is 
that,  wliere  either  party  fails  to  challenge  in  his  turn  he  is 
deemed  to  waive  the  challenge  or  challenges  he  might  use  at 
tliat  time.  But  the  rule  goes  no  further  than  is  necessary  to 
preserve  the  alteration  required  by  the  statute:  Code  Civ.  Proc.. 
sec.  1059;  Pen.  Code  "^'*^  sec.  2057.  It  does  not  follow  that 
either  party  waives  any  other  challenge  he  may  still  have.  His 
refusal  to  challenge  may  be  taken  by  the  court  as  an  announce- 
ment that  he  is  satisiied  with  the  jury  as  then  constituted,  but 
not  that  he  will  be  satisfied  with  it  when  differently  constituted 
bv  the  change  wrought  by  challenges  exercised  by  the  otiior 
Bide.  There  is  no  provision  of  the  statute  prohibiting  either 
party  from  thereafter  using  a  challenge  upon  any  juror  in  tha 
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box  so  loDg  as  lie  has  one  to  use.  He  may  use  it  as  he  pleases 
at  any  time  before  the  jury  is  finally  accepted  and  sworn.  We 
think  the  court  was  clearly  right  in  overruling  the  objection, 
both  upon  principle  and  authority:  1  Thompson  on  Trials,  sec. 
94;  People  v.  Ah  You,  47  Cal.  121;  Fountain  v.  West,  23  Iowa, 
9,  92  Am.  Dec.  405;  People  v.  Carrier,  46  Mich.  442;  Hamper's 
Appeal,  51  Mich.  71;  Kennedy  v.  Dale,  4  Watts  &  S.  17G; 
People  V.  Montgomery,  53  Cal.  576;  State  v.  Pritchard,  15  Nev. 
74. 

2.  The  defense  relied  on  at  the  trial  was  insanity.  Riblett, 
a  witness  for  defendant,  was  his  nearest  neighbor,  having  lived 
upon  a  farm  adjoining  the  defendant's  for  several  years.  He 
was  permitted  to  detail  fully  his  acquaintance  and  intercourse 
with  the  defendant,  and  his  observation  of  his  conduct  and  con- 
dition during  his  acquaintance  with  him,  particularly  with 
reference  to  the  two  years  immediately  prior  to  the  shooting. 
This  narration  included  an  account  of  two  attacks  of  illness 
suffered  by  defendant' — one  during  the  winter  of  1896-97,  and 
the  other  during  the  winter  following;  his  incomplete  recovery 
and  his  subsequent  feeble  and  nervous  physical  condition  dur- 
ing the  spring  of  1898.  It  also  included  several  conversations 
with  defendant  about  the  behavior  of  Ennis  and  his  son  to- 
ward himself,  and  defendant's  attempts  to  bring  them  to  pun- 
ishment, one  of  which  took  place  two  days  before  the  homi- 
cide. He  also  stated  that  he  had  heard  of  the  shooting  two 
days  after  it  occurred.  He  was  then  asked:  "After  hearing  of 
the  shooting,  and  taking  into  consideration  the  facts  that  you 
have  testified  about,  and  your  long  knowledge  and  acquaintance 
with  Mr.  Peel,  did  you  ^^'^  have  any  opinion  then,  taken  in 
connection  with  the  shooting,  as  to  the  condition  of  his  mind' 
at  the  time  of  the  shooting?"  Upon  objection  by  the  state,  the 
court  refused  to  permit  the  witness  to  answer,  on  the  ground  that 
the  opinion  of  a  layman  as  to  the  mental  condition  of  the  de- 
fendant, based  in  part  upon  facts  not  derived  from  his  own  obser- 
vations, is  incompetent.  To  this  ruling  the  defendant  excepted. 
The  question  is  awkwardly  expressed,  but  it  was  evidently  in- 
tended that  the  witness,  in  giving  his  opinion,  should  base  it 
upon  his  own  observation  as  detailed  by  him,  and  also  upon 
his  hearsay  knowledge  of  the  facts  attending  the  shooting.  As 
the  witness  was  not  an  expert,  the  ruling  of  the  court  was 
clearly  correct.  While  the  opinions  of  nonexpert  witnesses  are 
often  the  best  and  only  evidence  at  hand  touching  the  mental 
condition  of    the  person  on  trial  or  the  validity  of  whose  act 
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is  in  controversy,  the  opinion  expressed  must  be  founded  upon 
their  own  observation:  Territory  v.  Hart,  7  Mont.  489,  and 
authorities  cited:  Territory  v.  Koberts,  9  Mont.  12;  1  Clevenger 
on  Medical  Jurisprudence  of  Insanity,  580.  It  is  only  a  person 
Bkilled  in  the  particular  science,  art,  or  trade  concerning  which 
the  investigation  is  had  who  can  be  permitted  to  give  an  opin- 
ion founded  upon  facts  learned  from  other  sources  than  his 
own  observation:  Code  Civ.  Proc.,  sec.  3146.  If  he  has  had 
an  opportunity  to  ol^serve,  he  may  speak  from  observation. 
When  he  has  had  no  such  opportunity,  he  may  hear  facts  de- 
tailed by  other  witnesses  and  express  an  opinion  thereon;  or 
the  question  may  be  put  to  him  in  hypothetical  form,  founded 
upon  facts  thus  detailed:  Lawson  on  Expert  Evidence,  p.  221, 
rule  42.  And  herein  lies  the  distinction  between  the  office  of 
an  expert  and  that  of  a  layman  when  called  upon  in  such  case 
for  an  opinion.  If  a  lay-witness  may  be  permitted  to  include 
one  material  fact  or  group  of  facts,  learned  by  hearsay  among 
those  derived  from  his  own  observation,  as  in  the  question  un- 
der consideration,  and  to  express  an  opinion  thereon,  there  is 
no  reason  why  any  number  of  such  facts  may  not  be  so  included. 
In  such  case  the  opinion  of  the  witness,  in  so  ^^  far  as  it  would 
be  based  upon  the  extraneous  facts,  would  in  no  respect  be  dif- 
ferent from  that  of  an  expert  witness,  and  the  important  and 
substantial  distinction  between  the  offices  of  the  two  would  be 
entirely  destroyed:  Lawson  on  Expert  Evidence,  538.  The  wit- 
ness was  afterward  permitted  to  express  his  opinion  as  to  the 
mental  condition  of  defendant,  basing  it  upon  his  own  observa- 
tion. This  was  within  the  rule,  and  the  defendant  has  no  cause 
for  complaint. 

In  this  connection  the  court  instructed  the  witness  to  express 
the  opinion  formed  by  him  with  reference  to  his  observations 
of  defenflant  up  to  and  including  the  time  he  last  saw  him. 
Tlie  witiiess  answered  in  conformity  with  this  direction,  ex- 
pressing the  opinion  as  still  retained  by  him.  Fault  is  found 
with  this  action  of  the  court,  counsel  for  defendant  contend- 
ing that  the  witness  should  have  been  allowed  to  state  his  opin- 
ion as  to  the  mental  condition  of  defendant  at  the  time  of  the 
Bhooting.  Here  again  we  think  the  court  was  right,  because 
the  nonexpert  witness  should  always  speak  as  of  the  time  of  his 
observation.  To  have  allowed  tliis  witness  to  do  otherwise  would 
be  equivalent  to  permitting  him  to  give  an  opinion  upon  the 
character  of  the  mental  disease,  and  as  to  whether  it  probably 
continued  up  to  the  date  of  the  shooting.    The  witness  could  not 
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Bpeak  of  a  condition  he  did  not  observe,  nor  should  he  be  per- 
mitted to  express  an  opinion  as  to  the  temporary  or  permanent 
nature  of  the  disease.  This  is  the  province  of  the  expert:  1 
Clevenger  on  Medical  Jurisprudence  of  Insanity,  588;  Blake 
V.  Rourke,  74  Iowa,  519;  Denning  v.  Butcher,  91  Iowa,  425. 

On  cross-examination  the  witness  was  asked  to  tell  the  jury 
what  he  meant  by  ''insanity"  and  "unsoundness  of  mind."  The 
court  directed  him  to  answer.  This  he  did,  explaining  in  his 
own  way  what  meaning  he  attached  to  those  terms.  There 
was  no  attempt  to  compel  him  to  give  a  technical  definition  of 
them,  nor  to  confuse  him  by  questions  pertaining  to  technical 
distinctions.  This  was  clearly  within  the  range  of  proper  cross- 
examination. 

3.  In  rebuttal  the  state  introduced  Dr.  Miller  as  an  expert 
'"^^  upon  the  question  of  defendant's  insanity.  Among  other 
hypothetical  questions  he  was  asked  the  following:  "Where  a 
party  has  a  grudge  against  another  and  had  avowed  it,  and 
had  in  a  rational  way  conversed  with  lawyers  and  judges  about 
it,  and  he  should  go  from  them  and  lie  in  wait  for  his  enemy, 
or  remain  in  the  vicinity  until  he  appeared  on  the  sidewalk, 
and  then  should  get  up  and  go  across  the  street  from  where 
he  was,  and  draw  a  revolver,  and  shoot  him,  saying,  'Take  that,* 
or  words  to  that  effect,  and,  having  shot  his  enemy,  should 
turn  around  again  and  say,  'I  will  go  to  the  jail  and  give  my- 
self up,'  and  within  twenty  minutes  or  half  an  hour  should 
talk  the  matter  over  in  a  reasonable  manner,  apparently  as  con- 
scious as  ever  he  had  been  immediately  before  the  shooting, 
what  would  you  say  as  to  the  fact  of  his  consciousness  and 
knowledge  of  right  and  wrong  and  knowledge  of  the  unlawful- 
ness of  his  act  at  the  time  of  the  shooting,  from  these  circum- 
stances?" Defendant  objected  on  the  ground  that  the  hypothe- 
sis assumed  that  the  defendant  entertained  a  grudge  against 
deceased,  and  that  he  was  lying  in  wait  for  deceased  at  the  time 
of  the  homicide — an  assumption  not  justified  by  the  proof;  and 
also  on  the  ground  that  it  involved  an  erroneous  statement  of 
the  law  of  insanity  as  a  defense  in  criminal  prosecutions.  The 
objection  was  overruled  and  the  witness  answered,  "I  should 
consider  he  was  conscious  of  what  he  was  doing."  The  objec- 
tion was  without  merit.  The  evidence  had  shown  without  con- 
tradiction that  there  had  been  unfriendly  feeling  between  de- 
fendant and  deceased  for  some  time,  though  the  cause  of  it  did 
not  appear.  It  had  also  shown,  as  set  forth  in  the  statement 
of  facts  leading  up  to  the  homicide,  that  the  defendant  had  been 
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charged  by  deceased  with  burning  the  public  hall  at  Ennis;  that 
there  liad  been  some  talk  by  deceased  and  others  of  hanging 
defendant  for  this  crime;  that  he  had  heard  of  this  talk,  and 
was  so  wrought  up  by  it  that  he  sought  to  have  deceased  and 
his  son  punished  for  a  conspiracy  to  murder  him;  that,  having 
failed  to  get  the  prosecution  under  way,  he  had,  as  a  last  resort, 
gone  to  the  judge  then  engaged  in  holding  court  at  Virginia 
'"^^"^  City;  that  upon  being  told  by  the  judge  that  he  must  go 
elsewhere  for  advice,  he  had  gone  at  once  to  a  point  near  the 
hotel  where  deceased  was  stopping  and  remained  there;  that 
he  was  armed,  and  that  when  he  saw  deceased  leave  the  hotel 
and  proceed  down  the  other  side  of  the  street  he  immediately 
went  toward  him  and  shot  him.  It  further  appeared  from  the 
defendant's  own  statement  that  though  he  was  entirely  inno- 
cent of  the  charge  made  against  him  by  deceased  and  his  son, 
he  believed  they  intended  to  take  his  life  when  a  suitable  op- 
portunity presented  itself.  In  another  part  of  his  testimony 
he  had  also  stated  that  he  had  sought  out  the  deceased  because 
he  was  the  only  one  that  he  feared  of  those  who  attended  the 
meeting  at  Ennis,  where  the  hanging  was  discussed,  and  that  he 
was  on  friendly  terms  with  everybody  in  the  community  except 
deceased.  Can  any  reasonable  person  doubt  for  a  moment  that 
the  defendant,  under  these  circumstances,  if  he  was  sane,  en- 
tertained toward  the  deceased  and  those  associated  with  him 
the  strongest  feeling  of  resentment  and  ill-Avill?  If  he  did  not 
he  purely  was  not  subject  to  the  passions  that  ordinarily  SAvay 
mankind,  or  else  had  schooled  himself  to  such  a  degree  of  self- 
control  and  Christian  forbearance  as  to  have  become  a  remark- 
able instance  in  proof  of  the  possible  attainment  by  mankind 
of  absolute  moral  perfection.  The  state's  theory  of  the  case 
was  that  defendant  was  and  is  so  far  a  reasonable  moral  agent 
as  to  be  responsible  under  the  law.  Upon  this  assumption 
counsel  were  proceeding,  and  it  was  necessary  that  they  be  al- 
lowed to  proceed  in  this  way  in  order  to  properly  try  the  case. 
In  putting  the  hypothetical  question  to  the  expert  they  had 
a  right  to  assume  as  established,  for  the  time  being,  all  the 
fact-  in  evidence  tending  to  sup])ort  their  theory.  It  was  a 
legitimate  inference  from  the  evidence,  under  this  theory,  that 
the  defendant  retained  a  grudge  against  the  deceased,  and  that, 
prompted  by  a  desire  to  gratify  his  feelings  of  revenge,  he  lay 
in  wait  for  the  opportunity  to  strike  the  fatal  blow.  It  was  fov 
the  jury  to  say,  after  considering  all  the  evidence  introduced 
by  both  sides,  whether  the  facts  thus  assumed  as  established 
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for  the  ^^'^  time  being  were  really  established,  and  whether 
the  opinion  of  the  witness  was  worthy  of  consideration:  Law- 
Eon  on  Expert  Evidence,  152,  153;  1  Thompson  on  Trials,  sees. 
607-610,  and  cases  cited. 

Counsel  were  not  compelled  to  so  frame  their  question  as  to 
embrace  in  it  a  statement  of  all  the  elements  of  the  law  of  in- 
sanity. Capacity  to  distinguish  between  right  and  wrong  with 
reference  to  the  particular  act  in  controversy  is  certainly  a  pre- 
requisite to  legal  responsibility,  and  whether  or  not  the  de- 
fendant possessed  such  capacity  was  necessarily  a  subject  of 
legitimate  inquiry  in  the  trial  of  this  case.  If  he  did  not  pos- 
sess it,  he  could  not  properly  be  convicted  of  any  degree  of 
homicide.  Counsel  were  properly  permitted  to  direct  their  in- 
quiry in  such  a  way  as  to  develop  proof  tending  to  show  the 
degree  of  intelligence  possessed  by  the  defendant  under  the 
particular  circumstances.  If  they  choose  to  limit  the  inquiry 
to  this  particular  point  and  there  stop,  it  was  not  error  in  the 
court  to  permit  it.  It  was  for  the  court  to  state  the  law  ap- 
plicable to  this  defense  upon  the  facts  as  they  were  presented. 

4.  In  this  connection  complaint  is  made  that  the  court  failed 
to  properly  instruct  the  jury  on  the  law  applicable  to  this  de- 
fense, the  particular  criticism  being  that  the  instructions  are 
not  sufficiently  specific  as  to  irresistible  impulse.  In  this,  we 
think,  counsel  are  in  error.  The  court,  with  the  exception 
hereafter  noticed,  instructed  the  jury  fully  and  fairly,  and  the 
law  as  stated  in  the  charge  is  the  more  logical  rule,  if  not  based 
upon  the  weight  of  authority  in  this  country.  Of  the  several 
paragraphs  of  the  charge  on  this  phase  of  the  case  we  quote  two 
as  illustrative  of  the  court's  view: 

"No.  36.  You  are  instructed  that  if,  from  all  the  evidence 
in  the  case,  you  believe,  beyond  a  reasonable  doubt,  that  the 
defendant  committed  the  crime  of  which  he  is  accused,  in  man- 
ner and  form  as  charged  in  the  information,  and  that  at  the 
time  of  the  commission  of  such  crime  the  defendant  knew  that 
it  was  wrong  to  commit  such  crime,  and  was  mentally  capable 
of  choosing  either  to  do  or  not  to  do  the  act  or  acts  consti- 
tuting such  crime,  and  of  governing  his  conduct  in  accordance 
»«»  with  such  choice,  then  it  is  your  duty  under  the  law  to  find 
him  guilty,  even  though  you  should  believe  from  the  evidence 
that  at  the  time  of  the  commission  of  the  crime  he  was  not 
entirely  and  perfectly  sane." 

"No.  37.  You  are  instructed  that,  in  order  to  be  criminally 
Responsible,  a  person  must  have  intelligence  and  capacity  to 
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have  criminal  intent  and  purpose;  and  if  his  mental  powers 
are  so  deficient  that  he  has  no  will  or  no  conscience  or  no  con- 
trolling mental  power,  or  if  from  the  overwhelming  violence 
of  mental  disease  his  intellectual  power  is  for  the  time  oblit- 
erated, he  is  not  criminally  responsible — the  question  to  be  de- 
termined being  whether,  at  the  time  of  the  act,  he  had  the 
mental  capacity  to  entertain  a  criminal  intent,  and  whether  in 
point  of  fact  he  did  entertain  it." 

Mr.  Bishop  (1  Bishop's  Criminal  Law,  sec.  381,  subd.  2)  says: 
"Insanity,  in  the  criminal  law,  is  any  defect,  weakness,  or  dis- 
ease of  the  mind  rendering  it  incapable  of  entertaining,  or  pre- 
venting its  entertaining  in  the  particular  instance,  the  criminal 
intent  which  constitutes  one  of  the  elements  in  every  crime." 
From  this  definition  of  insanity,  criminal  responsibility  is  to  be 
determined  solely  by  the  capacity  of  the  defendant  to  conceive 
and  entertain  the  intent  to  commit  the  particular  crime.  If 
there  is  no  intent,  there  is  no  crime.  In  the  formation  of  this 
intent  there  must  concur  knowledge  or  intellectual  comprehen- 
sion and  the  power  of  choice.  An  absence  of  the  former  nec- 
essarily implies  the  want  of  the  latter,  for  the  latter  cannot, 
in  reason,  exist  without  it.  On  the  other  hand,  the  former,  as 
a  scientific  fact,  may  exist,  in  some  degree  at  least,  without  the 
latter.  It  therefore  follows  that  one  may  have  mental  capacity 
and  intelligence  sufficient  to  distinguish  between  right  and 
wrong  with  reference  to  the  particular  act,  and  to  understand 
the  consequence  of  its  commission,  and  yet  be  so  far  deprived 
of  volition  and  self-control  by  the  overwhelming  violence  of 
mental  disease  that  he  is  not  capable  of  voluntary  action,  and 
therefore  not  able  to  choose  the  right  and  avoid  the  wrong.  The 
second  instruction  quoted  is  taken  from  the  text  at  page  126, 
volume  1,  of  Dr.  Clevenger's  recent  ^~^  work  on  Medical  Juris- 
prudence of  Insanity  heretofore  cited.  At  another  place  the 
same  author  says:  "To  be  criminally  responsible  a  man  must 
have  reason  enough  to  be  able  to  judge  of  the  character  and  con- 
sequences of  the  act  committed,  and  he  must  not  have  been 
overcome  by  an  irresistible  impulse  arising  from  disease":  1 
Clevenger  on  Medical  Jurisprudence  of  Insanity,  174.  Assum- 
ing, as  we  do,  that  l\rr.  Bishop's  definition  of  insanity  is  correct, 
and  sufficiently  broad  to  cover  all  cases  where  the  question  of  re- 
sponsibility arises,  the  statement  by  Br.  Clevenger  is  a  direct 
logical  result  therefrom,  and  the  doctrine  that  when  one  com- 
mits an  act  otherwise  criminal  under  an  irresistible  impulse, 
which  is    the    result  of    an  overpowering    mental  disease  and 
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which  he  cannot  control,  he  is  not  criminally  responsible,  must 
be  admitted.  Mr.  Bishop  recognizes  the  doctrine,  basing  it  upon 
the  law  of  necessity,  and  insists  that  it  is  the  duty  of  every 
judge  to  recognize  and  apply  it  as  a  part  of  the  fundamental 
law  of  the  land:  1  Bishop's  Criminal  Law,  sec.  3S3b.  Mr. 
Wharton  ("Wliarton's  Criminal  Law,  sec.  45),  after  discussing 
the  subject,  states  the  law  thus:  "The  conclusion  we  must 
reach,  therefore,  is  that  an  irresistible  homicidal  impulse  in 
an  insane  person  is  a  good  defense,  though  such  insane  person 
was  able  to  distinguish  between  right  and  wrong.  With  a  sane 
person,  however,  it  is  not  a  defense,  as  the  law  makes  all  sane 
persons  responsible  for  their  impulses."  It  is,  we  think,  the 
more  humane  doctrine  and  in  accord  with  the  more  advanced 
state  of  medical  science  and  judicial  reason,  though  courts  of 
high  standing — as  in  New  York,  California,  Kansas,  Georgia, 
North  Carolina,  Missouri,  and  others — repudiate  it  and  adhere 
to  the  doctrine  of  the  right  and  wrong  test.  The  following  au- 
thorities are  cited:  Taylor's  Medical  Jurisprudence,  731;  Com- 
monwealth V.  Rogers,  7  Met.  500,  41  Am.  Dec.  458;  Stevens 
V.  State,  31  Ind.  485,  99  Am.  Dec.  634;  Walker  v.  State,  103 
Ind.  502;  Conway  v.  State,  118  Ind.  482;  Parsons  v.  State, 
81  Ala.  577,  60  Am.  Rep.  193;  State  v.  Windsor,  5  Harr.  (Del.) 
612;  Ortwein  v.  Commonwealth,  76  Pa.  St.  414,  18  Am.  Eep. 
420;  Taylor  v.  Commonwealth,  109  Pa.  St.  262;  Commonwealth 
V.  Mosler,  4  Pa.  St.  264;  Graham  v.  Commonwealth,  16  B.  Mon. 
587;  Blackburn  v.  State,  23  Ohio  St.  146;  State  v.  Pike,  49 
371  N.  H.  399,  6  Am.  Pep.  533;  State  v.  Jones,  50  N.  H.  369, 
9  Am.  Rep.  242;  State  v.  Johnson,  40  Conn.  136;  Anderson  v. 
State,  43  Conn.  514,  21  Am.  Rep.  669;  Dejarnette  v.  Common- 
wealth, 75  Ya.  867;  State  v.  Felter,  25  Iowa,  67;  State  v.  Me- 
wherter,  46  Iowa,  88;  Dacey  v.  People,  116  111.  555;  Hoch- 
heiraer  on  Law  of  Crimes,  sec.  20. 

But  while  we  believe  this  to  be  the  better  rule,  we  agree 
with  Mr.  Bishop  where  he  further  says,  in  speaking  of  the  right 
and  wrong  test:  "In  a  case  wherein  beyond  controversy  the 
defect  extends  only  to  the  intellectual  powers,  and  there  is  no 
pretense  that  the  party  cannot  control  his  own  actions — no 
proof  tending  to  show  any  insanity  except  the  partial,  which 
veils  simply  the  understanding  and  not  the  whole  man — this 
right  and  wrong  test,  thus  seen  to  be  the  more  common  form 
of  putting  the  question  to  the  jury,  is  correct  in  legal  theory, 
and  practically  not  misleading.  For  it  should  be  borne  in  mind 
that  in  all  issues  the  charge  to  the  jury  should  disclose  the 
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law  applicable  to  whatever  facts  the  evidence  tends  to  establish, 
not  to  any  which  it  does  not":  1  Bishop's  Criminal  Law,  sec. 
386,  subd.  2. 

IJeturning  now  to  the  test  laid  down  in  the  instructions 
quoted,  we  see  that  they  distinctly  recognize  the  doctrine  of 
irresistible  impulse  as  the  result  of  disease.  In  our  opinion 
they  are  well  suited  to  the  facts  of  this  case.  There  was  no 
proof  tending  to  show  in  the  defendant,  at  the  time  of  the 
shooting,  the  existence  of  an  irresistible  impulse,  except  in  so 
far  as  it  might  be  inferred  from  the  statement  of  the  defend- 
ant himself,  who  testified  in  his  own  behalf,  and  stated  that 
as  he  left  the  courthouse  he  was  attacked  by  a  "dizzy  spell," 
and  had  no  recollection  of  what  occurred  thereafter  until  the 
following  morning.  Even  this  would  seem  to  rebut  the  idea 
of  any  such  condition,  and  tend  rather  to  show  that  the  shoot- 
ing, if  the  result  of  any  phase  of  insanity,  was  the  act  of  un- 
conscious madness  or  delirium;  for  logically  the  expression  "ir- 
resistible impulse"  implies  knowledge  of  right  and  wrong  in 
some  degree,  but  coupled  with  it,  the  absence  of  power,  result- 
ing from  a  disordered  mind,  to  successfully  resist  the  impulse 
to  do  the  criminal  act.  The  court  could  ^^^  not  instruct  the 
jury  on  every  phase  or  manifestation  of  insanity.  The  law  was 
declared  generally  upon  this  subject  with  such  suggestions  as 
were  suitable  to  the  facts  of  the  case;  and  it  was  left  to  the 
jury,  as  was  proper,  to  find  from  the  proof  upon  the  issue  of  in- 
sanity: Stuart  V.  State,  1  Baxt,  178.  The  court  was  also  care- 
ful to  draw  the  distinction  between  the  impulse  of  anger  or 
passion  which  does  not  relieve  from  responsibility  and  the  phase' 
of  insanity  which  we  are  here  considering.  This  should  be  done 
in  all  cases  of  this  character,  so  that  the  wicked  impulses  of  the 
evil  passions,  which  every  man  is  under  the  law  bound  to  keep 
in  restraint,  may  not  be  confounded  with  that  phase  of  mental 
disease  which  the  law,  out  of  tenderness  for  human  life  and 
liberty,  deems  a  suiTicient  excuse  for  crime:  State  v.  Brooks,  23 
Mont!!  146. 

5.  Upon  the  burden  of  proof  under  the  plea  of  insanity  the 
following  instruction  was  given:  "Xo.  42.  You  are  instructed 
that  the  law  presumes  every  person  to  be  sane  and  responsible 
for  his  acts  until  the  contrary  be  shown  by  the  evidence,  and 
when  in-anity  is  set  up  as  a  defense  to  an  alleged  criminal  act, 
the  burden  of  proof  is  upon  the  defendant  to  show  by  a  pre- 
ponderance of  the  evidence  that  he  was  affected  by  insanity,  as 
explained  in  these  instructions,  at  the  time  of  the  act,  to  such 
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an  extent  that  lie  did  not  know  that  it  was  wrong  to  commit 
Buch  criminal  act,  and  that  he  was  not  mentally  capable  of 
choosing  either  to  do  or  not  to  do  the  act  or  acts  constituting 
Buch  crime,  and  of  governing  his  conduct  in  accordance  with 
such  choice;  but  if,  upon  all  the  evidence  in  the  case,  the  jury- 
entertain  a  reasonable  doubt  as  to  the  sanity  of  the  defendant 
at  the  time  of  the  commission  of  the  act  complained  of,  they 
must  acquit  him." 

This  instruction  was  followed  by  another  paragraph  correctly 
defining  "preponderance  of  evidence"  as  applicable  to  civil 
cases,  thus  emphasizing  the  necessity  for  the  defendant  to  sus- 
tain his  defense  by  a  preponderance  of  the  evidence.  We  think 
this  was  prejudicial  error.  The  instruction  is  inconsistent  with 
itself  in  that,  after  telling  the  jury  that  the  ^''^  burden  is  upon 
the  defendant  to  establish  insanity  by  a  preponderance  of  the 
evidence,  it  again  tells  them  to  acquit  him  if  they  have  a  rea- 
Bonable  doubt  upon  the  whole  case.  It  also  conflicts  in  this 
regard  with  other  instructions  as  to  reasonable  doubt.  It  is 
wrong  in  principle,  because,  under  our  view  of  the  law,  the  bur- 
den of  establishing  this  defense  by  a  preponderance  of  the  evi- 
dence is  never  cast  upon  the  defendant. 

As  to  the  inconsistency  of  the  instruction  with  itself  and  with 
others  upon  the  subject  of  reasonable  doubt,  it  is  sufficient  to 
say  that,  wherever  instructions  are  upon  a  material  point,  the 
one  correct  and  the  other  incorrect,  this  court  will  not  presume 
that  the  jury  followed  the  correct  instruction,  but  will  reverse 
the  judgment  and  order  a  new  trial:  State  v.  Eolla,  21  Mont. 
582. 

The  first  part  of  the  paragraph  states  a  wrong  principle. 
The  doctrine  of  reasonable  doubt  must  be  applied  to  every  fact 
material  and  necessary  to  establish  the  defendant's  guilt.  It 
should  be  applied  in  all  criminal  cases — to  those  in  which  in- 
sanity is  the  defense  as  well  as  others.  Yet  under  this  state- 
ment the  defendant  could  be  acquitted  upon  a  reasonable  doubt 
which  might  arise  only  after  he  had  produced  proof  sufficient 
to  incline  the  balance  in  his  favor  on  the  issue  of  insanity.  If 
there  should  be  an  equipoise,  he  could  not  be  acquitted,  because 
tlie  proof  would  not  have  weight  to  the  degree  at  which  the  rea- 
sonable doubt  could  com.e  to  his  aid.  Under  the  same  condition 
of  proof  in  a  civil  case,  where  the  burden  was  upon  the  plaintiff 
to  make  out  his  case,  the  defendant  would  be  entitled  to  a  judg- 
ment in  either  instance.  Xor  is  the  fallacy  of  the  position  ob- 
viated by  the  statement  that  the  legal  presumption  of  sanity 
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must  be  rebutted  by  the  defendant.  This  presumption  is  re- 
butted and  disappears  Avhenever  BuITicient  proof  is  introduced 
to  raise  a  reasonable  doubt  as  to  defendant's  sanity.  And  it 
makes  no  difference  from  which  side  it  comes.  From  the  mo- 
ment it  appears  the  burden  is  at  once  upon  the  state  to  estab- 
lish the  responsibility  of  the  defendant,  and  that  beyond  a  rea- 
sonable doubt;  for  leg-al  responsibility  is  a  necessary  ingredient 
of  guilt,  and  a  reasonable  ^''"*  doubt  of  the  sanity  of  the  defend- 
ant is,  in  a  legal  sense,  a  reasonable  doubt  of  his  guilt.  If  at 
the  end  of  the  state's  case  no  proof  has  been  introduced  upon 
this  subject — and  the  state  is  not  bound  to  introduce  any  in  the 
first  place — the  legal  presumption  of  sanity  remains  unimpaired 
and  prevails.  The  burden  then  devolves  upon  the  defendant  to 
produce  some  proof  tending  to  show  that  he  was  not  responsible 
at  the  time  the  criminal  act  was  committed,  but  he  is  not  bound 
to  produce  any  more  than  is  sufficient  to  raise  a  reasonable 
doubt.  If  this  is  not  then  successfully  rebutted  by  the  state, 
he  is  entitled  to  an  acquittal.  It  is  only  in  this  sense  that  the 
burden  ever  rests  upon  him  under  Penal  Code,  section  2081,  as 
was  clearly  explained  by  Mr.  Justice  Hunt  in  State  v.  Brooks, 
23  Mont.  146.  In  .Davis  v.  United  States,  160  U.  S.  469,  Mr. 
Justice  Harlan,  in  an  able  and  lucid  opinion,  discusses  the  ques- 
tion under  consideration,  collating  many  of  the  adjudicated 
ca?es.  This  case  is  cited  with  approval  in  State  v.  Brooks,  23 
Mont.  146,  and  the  final  summing  up  of  Justice  Harlan  is  there 
quoted.  The  question  under  consideration  here  was  not  directly 
involved  in  that  case,  but  the  conclusion  reached  in  Davis  v. 
United  States,  160  U.  S.  469,  is  so  well  supported  by  reason  and 
authority  that  we  here  approve  it  again  and  adopt  it.  In  Ter- 
ritory V.  Edmonson,  4  Mont.  146,  and  Territory  v.  Tunnell,  4 
Mont.  148,  a  different  construction  was  given  a  provision  sub- 
stantially the  same  as  section  2081,  supra:  Pev.  Stats.  1879,  div, 
4,  sec.  40.  "We  are  satisfied  that  the  interpretation  there  given 
to  tliis  provision  was  founded  on  an  erroneous  view  of  the  law, 
and  to  the  extent  to  which  these  cases  conflict  with  our  present 
conclusion  as  stated  in  State  v.  Brooks,  23  Mont.  146,  and  this 
case,  they  are  overruled. 

6.  It  is  contended  that  the  court  erred  in  defining  the  ex- 
pression "heat  of  passion"  in  instructing  the  jury  with  refer- 
ence to  the  crime  of  manslaughter.  The  definition  given  is  the 
same  in  substance  as  the  one  which  was  disapproved  in  State  v. 
Sloan,  22  Mont.  293.  On  another  trial  this  can  be  avoided. 
No  harm  resulted  from  it  in  this  case,  ^''^  since  evidently  the 
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jury  did  not  have  occasion  to  consider  it,  Having  found  the  de- 
fendant guilty  of  murder  in  the  first  degree:  State  v.  Brooks, 
23  Jlont.  1-16. 

Let  the  judgment  and  order  refusing  a  new  trial  he  reversed 
and  the  cause  remanded,  with  directions  to  grant  a  new  trial. 


INSANITY-OPINIONS  AS  TO.— NONEXPERTS  may  testify  as 
to  their  opinions  of  a  prisoner's  insanity,  wliile  botli  tliiey  and  ex- 
perts should  state  the  facts  upon  which  such  opinions  are  based: 
Claris  V.  State.  12  Ohio,  4S3,  40  Am.  Dec.  481.  Nonexpert  opinions 
as  to  the  health  and  physical  condition  of  another,  based  upon  per- 
Bonal  knowledge,  are  competent:  Carthage  Turnpike  Co.  v.  Andrews, 
102  Ind.  138,  52  Am.  Rep.  Goo.  The  opinion  of  a  nonexpert  Is  not 
evidence,  unless  the  facts  upon  which  it  is  based  have  come  under 
bis  observation  and  are  stated  to  the  jury:  Doe  v.  Reagen,  5  Blackf. 
217.  33  Am.  Dec.  400.  See,  too,  Williams  v.  Spencer,  150  Mass.  346, 
15  Am.  St.  Rep.  206. 

WITNESSES— HYPOTHETICAL  QUESTIONS.— When  the  testi- 
mony of  an  expert  is  proper,  counsel  may  assume  the  existence  of 
any  facts  which  the  evidence  tends  to  justify,  and  base  their  ques- 
tions upon  such  assumption:  Wintringham  v.  Hayes,  144  N.  Y.  1,  43 
Am,  St.  Rep.  725.  Opinions  of  an  expert  witness  must  be  based 
upon  hypothetical  questions  containing  facts  assumed  to  have  been 
proved,  and  not  upon  what  he  has  heard  other  witnesses  testify: 
People  V.  McElvaine,  121  N.  Y.  250,  18  Am.  St.  Rep.  820. 

INSANITY  AS  A  DEFENSE  TO  CRIME.— A  person  may  not  be 
criminally  responsible,  though  having  sufl3cient  mental  capacity  to 
know  right  from  wrong,  if  his  will  power  is  so  impaired  that  he 
cannot  resist  an  impulse  to  commit  a  crime,  for  in  such  a  case  he 
is  not  of  sound  mind:  Plake  v.  State,  121  Ind.  433.  16  Am.  St.  Rep. 
4iiS.     Compare  Gentz  v.  State,  59  N.  J.  L.  488.  59  Am.  St.  Rep.  619. 

IRRESISTIBLE  IMPULSE  AS  A  DEFENSE  TO  CRIME.— An 
Insane  irresistible  impulse  is  not  a  defense  to  a  criminal  charge. 
Though  the  criminal  act  is  the  offspring  of  an  irresistible  impulse, 
and  the  impulse  was  irresistible  because  of  mental  disease,  still  the 
defendant  must  be  held  responsible  if  at  the  time  he  had  the  re- 
quisite knowledge  of  the  nature  of  the  act  and  its  wrongfulness: 
People  V.  Hubert,  119  Cal.  216,  63  Am.  St.  Rep.  72. 

INSANITY— BURDEN  OF  PROOF.— Insanity  as  a  defense  to 
crime  is  an  affirmative  one;  hence  the  burden  of  proof  rests  upon 
the  accused  to  establish  his  insanity.  But  this  he  may  do  by  a 
bare  preponderance  of  the  evidence:  Kelch  v.  State,  55  Ohio  St  146, 
60  Am.  St.  Rep.  680,  and  note. 

INSTRUCTIONS.  INCONSISTENT.— The  giving  of  Inconsistent 
and  contradictory  instructions  with  respect  to  a  material  issue  13 
reversible  error:  Henry  v.  State,  51  Neb.  149,  66  Am.  St  Rep.  450. 


Dec.  1899.]  Noyes  v.  Ros3.  643 


XoYEs  V,  Ross. 

[23  Monta;^a,  -125.] 

CHATTEL  MOUTOACES-FRAUD  ON  CREDITORS.-A 
chattel  mortga,c:e  on  a  stock  of  goods  -u-liich  are  only  reasonable 
security  for  the  debt  secured,  i)rovidin,i?  that  the  mortgagors  may 
remain  in  possession  and  sell  at  retail  in  the  usual  way  of  business 
for  cash,  or  on  a  certain  liuiited  credit  to  responsible  persons,  and 
account  to  the  mortgagee  for  the  proceeds  of  the  sales,  one  of  the 
mortgagors  being  allowed  to  retain  living  exitenses  from  such  pro- 
ceeds, is  not  per  se  fraudulent  as  to  prior  creditors  of  the  mort- 
gagors, nor  is  it  rendered  fraudulent  by  tlie  fact  that  the  mortgagee, 
In  fear  of  losing  the  security,  sells  the  stock  of  goods  at  auction 
prior  to  tlie  maturity  of  his  debt. 

CHATTEL  MORTGAGES.— RELATIONSHIP  BETWEEN 
THE  MORTGAGOR  AND  MORTGAGEE  does  not  of  itself  render 
a  ciiattel  mortgage  fraudulent  or  invalid. 

CHATTEL  MORTGAGES  —  PREFERENCES.— Mortgagors 
have  a  right  to  secure  by  chattel  mortgage  a  debt  honestly  due, 
■whether  to  a  relative  or  not,  even  when  such  action  leaves  nothing 
for  the  other  creditors,  provided  the  transaction  is  entered  into  in 
good  faith,  with  an  lionest  intention. 

PARTNERSHIP— PREFERENCES  BY.— The  principle  that 
tlie  assets  of  a  partnership  are  for  distribution  to  their  creditors 
does  not  obtain,  witliout  regard  to  rights  already  existing.  The 
right  to  have  partnership  property  lirst  applied  to  partnership  debts 
is  one  primarily  for  tlie  benefit  of  the  partners,  and,  if  they  waive 
Fi;c!i  right,  firm  creditors  cannot  invoke  it  to  secure  profereucea 
(j\cv  mortgage  creditors  of  tlie  partnersliip. 

CHATTEL  MORTGAGES— COMPENSATION  TO  MORT- 
(JAGOR— FRAUD.— The  fact  that  a  chattel  mortgagor  in  possession 
is  allowed  to  draw  one  hundred  dollars  per  mouth  from  the  pro- 
ceeds of  tlie  sale  of  the  mortgaged  goods  from  the  date  of  the 
niirrtgage  to  the  time  of  the  sale  of  the  goods  by  the  mortgagee  is 
not  of  itself  evidence  of  fraud  in  favor  of  other  creditors  of  the 
mortgagor. 

CIIATTEL  MORTGAGES— WHEN  NOT  AN  ASSIGNMENT. 
A  chattel  mortgage  on  all  of  the  mortgagor's  property  intended  as 
a  lien  only,  tho  mortgagor  retaining  possession  and  intending  to 
continue  in  business,  and  not  to  convey  the  title  or  right  of  pos- 
session, does  not  operate  as  an  assignment  In  favor  of  the  mort- 
gagee as  a  creditor. 

CIIATTEL  MORTGAGES-RETENTION  OF  POSSESSION 
WITH  POWER  TO  SELL  IN  MORTGAGOR.— A  chattel  mortgage 
autliorizing  the  mortgagor  to  retain  possession,  with  the  right  to 
Sell  a  stock  of  goods  mortgaged  in  the  ordinary  and  usual  course 
of  trade,  if  otherwise  good  is  valid,  provided  it  appears  therein 
tliat  such  sales  are  to  be  for  tho  benefit  of  the  mortgagee,  and  that 
tlie  mortgagor  is  to  account  to  him  for  the  proceeds  of  the  sales. 

CIIATTEL  MORTGAGES— WHEN  NOT  AN  ASSIGNMENT. 
The  fact  that  a  chattel  mortgage  upon  all  of  the  debtor's  property 
operates  to  secure  certain  creditors  does  not  of  itself  make  the 
security  an  assignment,  where  the  written  contract  and  the  acta 
thereunder  show  an  intention  to  give  a  security  only. 

CIIATTEL  MORTGAGES  —  RETAINING  LIVING  EX- 
PENSES   TO    MORTGAGOR.— A   chattel    mortgage    is    not    invalid 
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simply  because  it  autliorizeg  one  of  the  "mortgagors  In  possession 
to  retain  his  necessary  living  expenses  out  of  the  proceeds  of  sales 
of  the  mortgaged  property. 

CHATTEL  MORTGAGES.— UNAUTHORIZED   SALE  of 

mortgaged  chattels  by  the  mortgagee  before  the  maturity  of  the  debt, 
the  mortgagor  acquiescing  in  the  sale  and  the  mortgage  being  other- 
wise valid,  is  not  fraudulent  and  void  as  to  other  creditors  of  the 
mortgagor  who  had  no  lien  on  the  property. 

Cullen,  Day  &  Cullen  and  J.  A.  Savage,  for  the  appellants. 

0.  F.  Goddard,  for  the  respondents. 

****  HUNT,  J.  The  contention  of  appellants  is  that  the 
mortgage  was  void  because  it  contained  a  provision  for  the  use 
and  benefit  of  the  mortgagors,  by  providing  that  out  of  the  pro- 
ceeds of  the  sales  of  the  property  covered  by  the  mortgage  the 
mortgagors  were  permitted  to  retain  the  necessary  living  ex- 
penses of  one  of  them,  and  because  it  was  provided  that  the 
mortgagors  might  sell  the  mortgaged  property  at  retail  in  the 
usual  and  general  way  of  business  for  cash,  or  on  not  to  exceed 
thirty  days'  credit,  to  responsible  parties.  We  glean  from  the 
record  the  following  facts,  which  should  be  considered  in  the 
determination  of  the  questions  presented  by  the  applicants: 

1.  A.  E.  Eoss  and  A.  A.  Fenske  formed  their  partnership  to 
enter  into  the  drug  business  in  June,  1894.  At  the  time  they 
started  they  borrowed  some  money  from  the  Yellowstone  Na- 
tional Bank,  and  bought  a  stock  of  drugs  from  one  H.  T.  Ram- 
sey, paying  him  $1,500  in  money  and  giving  him  notes  for  the 
balance  due  him.  They  afterward  added  to  the  stock  of  goodg 
bought  from  Ramsey  by  purchases  from  wholesale  drug  houses. 
On  February  16,  1895,  an  inventory  was  taken,  and  the  chattel 
mortgage  referred  to  in  the  statement  of  facts  preceding  thia 
opinion  was  given  to  L.  H.  Fenske  for  the  purpose  of  securing 
what  they  owed  to  Fenske,  to  the  bank,  to  Ramsey,  and  other 
parties.  The  firm  ran  the  business  until  June  24,  1895,  pur- 
chasing goods  from  time  to  time  with  money  taken  in  by  them 
in  their  store.  The  mortgagor  Ross  drew  out  from  the  proceeds 
of  the  sales  of  goods  about  $100  a  month  for  his  living  expenses. 
A.  A.  Fenske,  the  other  partner  and  mortgagor,  took  no  part  in 
the  conduct  of  the  business,  which  never  seems  to  have  been  prof- 
itable, owing  to  heavy  expenses.  On  June  24,  1895,  the  mort- 
gagee took  possession,  which  was  voluntarily  surrendered  to 
him  by  the  mortgagors.  At  the  time  the  mortgagee  took  pos- 
session the  mortgagors  were  being  pressed  for  payment  by  cer- 
tain of  their  creditors,  but  the  evidence  is  that  the  mortgage 
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was  executed  to  secure  the  notes  which  were  assumed  hy  the 
mortgagee,  L.  II,  Fenske.  The  mortgagee  testified  that  he  saw 
that  the  business  was  not  paying  anything,  and  he  asked  the 
"^^^  mortgagors  for  a  chattel  mortgage,  and  took  the  mortgage 
to  indemnify  himself  for  moneys  which  he  agreed  to  pay  to  the 
hank  and  which  were  due  by  the  firm,  and  for  money  due  to 
Eamsey,  and  for  the  sum  of  $1,100  due  by  one  of  the  partners  to* 
Eamsey.  He  said  that  he  understood  that  an  attachment  was 
about  to  be  served  upon  the  property  of  the  mortgagors,  and  in 
pursuance  of  advice  by  counsel  he  immediately  took  possession 
under  the  terms  of  his  mortgage,  put  one  Hill  in  charge  of  the 
store,  and  continued  to  run  the  business  for  a  time.  The  ex- 
penses were  so  heavy,  however,  that  he  concluded  to  sell  it  all  off. 
While  he  was  running  the  business  he  sold  in  the  usual  course 
of  trade,  and  finally  closed  the  whole  stock  out  at  auction  on 
November  24,  1S95,  and  bought  it  in  himself  for  $1,600.  This 
sale  was  at  public  auction,  and  numerous  persons  were  present, 
including  a  representative  of  these  plaintiffs.  Some  sales  on 
credit  had  been  made  while  the  mortgagors  were  in  charge  and 
before  the  mortgagee  took  possession,  but  about  ninety  per  cent 
of  the  sums  charged  had  been  collected  before  this  suit  was  com- 
menced. At  the  time  of  the  execution  of  the  mortgage  in  Feb- 
ruary, 1895,  an  inventory  was  taken  and  the  goods  and  fixtures 
valued  at  $6,620.92,  the  stock  itself  being  put  at  a  little  over 
$5,000.  From  the  time  of  the  execution  of  the  mortgage,  in 
February,  and  up  to  the  time  of  taking  possession  by  the  mort- 
gagee, in  June,  1895,  the  firm's  receipts  were  $3,054.90.  Of 
this  sum  $1,144.05  was  deposited  in  bank.  The  firm  also  pur- 
chased $1,635.33  worth  of  merchandise  during  that  time.  The 
total  credit  sales  for  that  time  were  $860.05.  The  mortgagor 
Eoss  drew  out  $385.35.  The  expenses  (rent,  clerk  hire,  etc.) 
amounted  to  $1,525.50.  When  the  mortgagee  took  possession 
another  inventory  was  taken,  whereat  the  stock  was  valued  at 
$3,872.52  and  the  fixtures  at  $900.  From  the  time  of  the  exe- 
cution of  the  mortgage  until  the  mortgagee  took  possession 
monthly  reports  of  the  business  were  made  to  the  mortgagee, 
and  the  $1,144.05  deposited  in  the  bank  by  the  firm  was  put 
to  tlie  credit  of  L.  H.  Fenske,  the  mortgagee,  under  the  terms 
of  the  mortgage,  and  from  such  deposits  ^^  there  were  paid 
considerable  sums  due  for  goods  by  checks  drawn  by  the  mort- 
gagee. When  the  inventory  was  made  at  the  time  the  mort- 
gagee took  possession  it  was  computed  upon  the  basis  that  if  a 
man  could  be  found  who  desired  to  go  into  the  drug  business  in 
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-Billings  and  invest  in  a  drug  store  and  keep  up  the  business,  and 
was  willing  to  pay  for  the  goodwill  and  other  appurtenances  of 
such  a  business,  the  prices  were  fair  and  reasonable.  The  values 
^ere  with  relation  to  the  wholesale  price  list  plus  the  freight. 
It  appears  by  a  statement  in  the  record  that  the  mortgagee,  from 
the  time  he  took  possession  of  the  property,  deposited  in  bank 
the  sum  of  $1,518.55;  and  a  recapitulation  showing  cash  re- 
ceipts since  the  execution  of  the  mortgage  disclosed  that  $7,- 
125.01  had  been  received  in  that  time,  out  of  which  there  had 
been  paid  for  merchandise  and  expenses  the  sum  of  $6,353.75, 
which,  with  the  sum  of  $27.78,  representing  a  loan  and  cash  bal- 
ance in  bank,  left  a  balance  of  $743.48  to  be  applied  to  the  mort- 
gage debt.  ^Ve  notice  that  included  in  the  expenses  from  the 
time  the  mortgagee  took  possession  in  June  to  Xovember,  1895, 
he  paid  to  Eoss,  the  mortgagor,  the  sum  of  $515.35  for  living 
expenses.  The  management  of  the  store  was  in  'Mv.  Hill,  who 
had  been  a  clerk  in  the  employ  of  the  mortgagors,  Ross  &  Co. 
The  purchaser,  after  the  auction  sale,  testified  that  at  the  time 
he  purchased  the  goods  he  thought  they  were  worth  about  fifty 
cents  on  the  dollar  of  the  invoice,  and  that  he  believed  he  paid 
a  fair  market  price  for  them  in  Xovember  when  he  bought. 

We  believe  that,  upon  consideration  of  all  this  evidence,  the 
court  w^as  justified  in  finding  no  actual  and  intentional  fraud  on 
the  part  of  the  mortgagors  and  the  mortgagee.  The  fact  that 
a  relationship  existed  between  one  of  the  mortgagors  and  the 
mortgagee  cannot  invalidate  the  mortgage.  If  the  debt  was  one 
honestly  due,  the  mortgagors  had  a  right  to  secure  it,  whether 
•due  to  a  relation  or  anyone  else,  even  though  their  action  left 
nothing  for  their  other  creditors,  provided,  always,  the  transac- 
tion was  in  good  faith  and  entered  into  with  honest  intention. 
As  evidence  of  fraud  and  of  an  ^^''  intent  to  hinder  and  delay 
creditors,  plaintiffs  also  mention  the  fact  that  part  of  the 
amount  included  in  the  partners'  note  to  Fenske  was  an  indi- 
vidual indebtedness  of  $1,100  due  by  one  of  the  partners.  This 
rstatement  is  correct,  as  the  testimony  shows  that  $1,100  was 
loaned  by  the  mortgagee  to  one  of  the  mortgagors,  who  used  the 
•money  borrowed  to  buy  an  interest  in  the  new  drug  firm  of 
Ross  &  Co.  at  the  time  that  the  partnership  between  Ross  and 
Fenske  was  formed.  But  the  mortgagee  took  the  note  of  the  co- 
partners and  the  mortgage  by  the  firm  in  good  faith  and  for 
value.  "When  the  partners  executed  the  mortgage,  they  had 
full  possession  of  the  property — no  lien  had  attached  to  it,  and, 
both  partners  consenting,  their  right  to  mortgage  the  stock  in 
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good  faith  cannot  be  denied.  The  principle  that  the  assets  of 
a  partnership  are  for  distribution  to  their  creditors  does  not  ob- 
tain, witliout  ref;:ard  to  riglits  already  existing.  Again,  the 
right  to  have  partncrsliip  property  first  applied  to  partnership 
debts  is  one  primarily  for  tlic  benefit  of  the  partners,  and  if  they 
waive  such  riglit,  firm  creditors  cannot  invoke  it  to  secure  pref- 
erences over  mortgage  creditors.  These  rules  rest  upon  the  prin- 
ciple that  the  riglit  of  creditors  of  a  partnership  to  have  part- 
noi'ship  debts  paid  out  of  partnership  property  before  the  debts 
of  an  individual  partner  is  not  a  lien  or  trust,  but  is  a  derivative 
equity  from  the  partner,  and  can  be  made  elfective  only  through 
the  e(iuity  of  an  individual  partner,  to  which  the  creditor  is 
gu])rogatcd.  It  follows  that  if  such  partner  is  in  no  position  to 
enforce  it,  a  firm  creditor  cannot.  "So  if,  before  the  interposi- 
tion of  the  court  is  asked,  the  property  has  ceased  to  belong  to 
the  partnership' — if  by  a  bona  fide  transfer  it  has  become  the 
several  pro])erty  either  of  one  partner  or  of  a  third  person — the 
equities  of  the  partners  are  extinguished,  and  consequently  the 
derivative  equities  of  the  creditors  are  at  an  end.  It  is,  there- 
fore, always  essential  to  any  preferential  right  of  the  creditors 
that  there  shall  be  property  owned  by  the  partnership  when  the 
claim  for  preference  is  sought  to  be  enforced":  Case  v.  Beaure- 
gard, 99  U.  S.  119.  See,  also,  Eeynolds  v.  Johnson,  51  Ark. 
4as  449.  Purple  v.  Farrington,  119  Ind.  161;  Smith  v.  Smith, 
87  Iowa,  93,  43  Am.  St.  Ecp.  359;  In  re  Estate  of  Edwards,  123 
Mo.  4 -20. 

2.  The  additional  fact  that  the  mortgagor  was  allowed  to 
draw  -$100  per  month  from  tbe  date  of  the  mortgage  until  the 
sale  of  the  property  by  the  mortgagee  at  auction  is  not  of  itself 
or  in  connection  with  the  other  facts  in  evidence  conclusive  of 
fraud.  If  the  mortgagor  was  employed  by  the  mortgagee  after 
the  latter  took  possession,  he  was  entitled  to  compensation;  if 
he  was  not,  but  was  allowed  to  receive  money,  it  was  evidence 
tending  to  establish  a  fraudulent  intent  on  the  part  of  the  par- 
ties to  the  mortgage.  But  as  the  district  court  has  found  the 
issues  generally  in  favor  of  defendants,  and  there  is  evidence 
suflicient  to  justify  the  action  of  the  court,  we  cannot  now  set 
aside  the  conclusions  of  the  district  court  as  unwarranted  by  the 
evidence.  The  finding  l)y  tbe  judge  that  the  whole  transaction 
was  entered  into  in  good  faith,  and  for  the  purpose  of  securing 
defendant  L.  H.  Eenske  and  certain  creditors  whose  debts  were 
evidenced  by  the  note  for  $1,500  made  by  the  mortgagors  at  the 
time  of  the  execution  of  the  mortgage,  is  supported  (Haggin  v. 
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Saile,  23  Mont.  375);  and  we  shall  tterefore  pass  to  the  question 
of  whether  or  not,  as  a  matter  of  law,  the  mortgage  was  invalid 
and  operated  as  a  fraud  against  the  creditors  of  the  mortgagors. 
To  that  we  hriefly  address  ourselves. 

Involved  in  this  inquiry  is  the  assertion  of  appellants  that 
the  instrument  under  consideration  is,  in  effect,  an  assignment 
for  the  benefit  of  the  creditors  of  Ross  &  Co.,  and  should  be  so 
regarded.  The  facts,  however,  will  not  bear  out  this  statement, 
for  they  go  to  prove  that  Ross  &  Co.  intended  to  keep  up  their 
business,  if  they  could,  and  that  they  merely  gave  the  mortgage 
to  secure  Fenske  for  a  debt  due  to  him,  and  to  indemnify  him 
for  coming  to  their  relief  when  other  creditors  were  demanding 
immediate  payment,  and  threatening  to  attach  their  property. 
As  far  as  we  can  gather  from  the  evidence  in  support  of  the 
court's  finding,  they  had  no  intent  to  '*^  devest  themselves  of 
title  and  all  control  of  their  stock  of  goods  by  conveying  the 
same  to  a  trustee  for  the  purpose  of  securing  a  distribution  of 
its  proceeds  among  a  portion  of  their  creditors,  which  would 
have  made  the  instrument,  in  legal  effect,  an  assignment  for  the 
benefit  of  their  creditors,  as  was  held  in  Marshall  v.  Livingston 
Nat.  Bank,  11  Mont.  351.  Here  we  find  the  mortgagors  retained 
possession,  and  intended  to  only  give  a  lien  on  their  property, 
preserving  their  equities  as  mortgagors,  while  in  that  case  the 
mortgagor  intended  to  make  an  absolute  appropriation  of  prop- 
erty to  his  creditors  by  authorizing  immediate  possession,  pass- 
ing both  the  legal  and  equitable  title  absolutely  beyond  his  con- 
trol to  the  mortgagee,  which  was  to  sell,  collect  the  proceeds, 
pay  expenses,  pay  certain  notes,  and  then  account  for  any  bal- 
ance to  the  debtor. 

The  fact  that  a  mortgage  upon  all  of  a  debtor's  property  op- 
erates to  secure  certain  creditors  does  not  of  itself  make  the 
security  an  assignment,  where  the  written  contract  and  the 
acts  thereunder  show  an  intention  to  give  a  security  only,  al- 
though it  becomes  the  duty  of  courts  to  examine  into  the  cir- 
cumstances of  such  transfers  very  carefully,  lest  a  transaction 
be  given  an  effect  in  express  contradiction  of  the  intention  of 
the  parties  to  it.  Tested  by  these  principles,  we  conclude  that 
Ross  &  Co.  mortgaged  their  stock  to  Fenske,  and  that  the  law 
of  chattel  mortgages  and  not  that  of  assignments  for  the  benefit 
of  creditors  must  be  applied  to  the  contract  in  question. 

3.  A  mortgage  which  authorizes  the  mortgagor  to  retain  pos- 
Eeseion,  with  the  right  to  seH  a  stock  of  goods  mortgaged,  in 
the  ordinary  and  usual  course  of  trade,  if  otherwise  good,  is  on 
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its  face  a  valid  instrument,  provided  it  appears  therein  that 
Buch  sales  are  to  be  for  the  benefit  of  the  mortgagee,  and  he  is 
to  account  to  the  mortgagee  for  the  proceeds  of  the  sales.  To 
this  extent  the  courts  and  text-writers  have  advanced  in  later 
years.  We  must  remember  that,  as  a  substitute  for  possession 
in  the  mortgagee,  the  mortgage  must  be  filed  in  the  office  of  the 
county  clerk.  Secrecy  is  thus  obviated,  and  opportunity  to 
perpetrate  fraud  is  greatly  lessened.  **^**  The  records  are  pub- 
lic, and  creditors  are  thereby  constructively  advised  of  the  na- 
ture and  provisions  of  the  mortgages;  they  have  a  knowledge 
that  the  mortgagor  has  given  a  lien  upon  his  stock  of  goods  and 
of  the  provisions  of  the  contract  granting  the  lien.  It  is  the 
policy  of  the  recording  acts  that  has  outweighed  tlie  policy  of 
an  older  rule,  under  which,  upon  the  theory  of  constructive 
fraud,  mortgages  with  power  to  sell  the  mortgaged  goods  in  the 
usual  course  of  trade  were  so  often  held  void. 

Mortgages  of  stocks  in  trade,  with  right  to  sell,  cannot  be 
said  by  judges  to  be  the  result  of  fraudulent  intentions  on  the 
part  of  the  parties  to  them,  unless  such  intentions  existed  in 
fact;  on  the  contrary,  as  Justice  Brewer  said  of  such  transac- 
tions in  Etheridge  v.  Sperry,  139  U.  S.  266,  the  supreme  court 
could  not  "be  blind  to  the  fact  that  the  tendency  of  this  com- 
mercial age  is  toward  increased  facilities  in  the  transfer  of  prop- 
erty, and  to  uphold  such  transfers  so  far  as  they  are  made  in 
good  faith."  In  our  opinion,  where  the  law  requires  the  filing 
of  a  chattel  mortgage  with  the  county  clerk,  as  it  does  in  Mon- 
tana, in  cases  where  the  mortgage  provides  that  the  property 
may  remain  in  the  possession  of  the  mortgagor  (Comp.  Stats. 
1SS7,  div.  5,  sec.  1540;  Civ.  Code,  sec.  3864),  and  where  "any 
interest  in  personal  property  which  is  capable  of  being  trans- 
ferred may  be  mortgaged,"  which  was  the  law  generally  before 
the  codes  were  adopted,  as  it  is  now  (Civ.  Code,  sec.  3860),  the 
records  give  the  requisite  information  to  persons  dealing  with 
mortgagors,  and  contracts  by  way  of  security  upon  a  stock  of 
goods,  with  power  to  sell,  under  an  agreement  to  apply  the 
avails  of  sales  to  the  payment  of  the  mortgage  debt  should  be 
upheld,  as  proinoting,  rather  than  retarding,  business  arrange- 
ments, for  they  are  not  only  compatible  with  perfect  honesty, 
but  suffer  many  a  business  to  be  kept  up  which  would  otherwise 
fail,  and  afford  many  a  debtor  an  opportunity  to  gain  a  solid 
foothold  in  a  community  where  he  might  otherwise  go  to  the 
wall.  "It  is  to  be  observed,"  sav  the  supreme  court  of  Ycrmont 
in  Peabody  v.  *"  Landon,  61   Vt.  318,  15   Am.  St.  Eep.    903, 
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"that  the  mortgagee  in  such  a  case  places  the  avails  of  the  sale 
wholly  within  the  power  of  the  mortgagor,  and  must  trust  him, 
to  a  greater  or  less  extent,  to  pay  them  over  on  the  debt  secured. 
Yet,  with  the  general  power  of  sale,  the  parties,  when  the  mort- 
gage is  made  honestly,  intend  the  property  conditionally  con- 
veyed as  security  for  the  payment  of  the  debt,  and  use  it  for  that 
purpose.  There  is  no  question  in  regard  to  the  validity  of  such 
mortgages  between  the  parties.  It  is  contended  that  they 
should  not  be  held  fraudulent  per  se  and  void,  because  such 
mortgages  furnish  a  convenient  opportunity  to  cover  the  prop- 
erty away  from  the  other  creditors  for  the  benefit  of  the  mort- 
gagor when  they  may  be  honestly  intended  and  used  to  secure 
the  payment  of  the  mortgagor's  debt  in  the  most  economical, 
and  in  such  an  inexpensive  manner  as  to  save  something  for  the 
other  creditors,  or  at  least  for  the  mortgagor.  It  seems  to  us 
that,  so  far  as  controlled  by  public  policy,  the  question  is  for  the 
legislature,  rather  than  for  the  court,  and  that  the  fundamental 
error  of  ilr.  Pierce,  and  the  authorities  which  hold  such  mort- 
gages fraudulent  per  se  and  void,  lies  in  assuming  that  the  ques- 
tion is  to  be  determined  by  the  principles  of  the  common  law  as 
propounded  in  Twyne's  Case,  3  Coke,  80b,  rather  than  by  a 
fair  construction  of  the  provisions  of  the  statute  and  of  public 
policy  as  indicated  by  the  provisions  of  the  statute." 

Jones  on  Chattel  Mortgages,  section  381,  regards  such  mort- 
gages as  valid,  and  rests  his  text  upon  the  principle  that  the 
statutes  authorizing  chattel  mortgages  where  the  mortgagor  re- 
tains possession  would  fail  of  their  purpose  in  respect  to  an  im- 
portant class  of  property — merchandise  held  in  stock  and  for 
sale — if  the  doctrine  of  constructive  fraud  must  obtain,  and 
render  such  instrument  void  on  their  face.  The  authorities  for 
the  more  modem  rule  impress  us  as  sound  in  their  reasoning, 
and  we  hold  that  the  question  of  the  good  faith  of  a  mortgage 
transaction  like  the  one  before  us  is,  on  principle,  not  to  be  de- 
cided as  one  entirely  of  law,  but  is  largely  one  of  fact,  and  must 
be  ruled  upon  accordingly:  Etheridge  v.  Sperry,  139  U.  S.  266. 

■"^  Leopold  v.  Silverman,  7  Mont.  266,  decided  by  the  terri- 
torial supreme  court,  followed  the  supposed  doctrine  of  Eobin- 
Eon  V.  Elliott,  22  Wall.  513,  but  since  those  two  decisions  the 
supreme  court  of  the  United  States,  in  People's  Sav.  Bank  v. 
Bates,  120  U.  S.  556,  and  Etheridge  v.  Sperry,  139  U.  S.  266, 
already  cited,  has  declined  to  accede  to  the  doctrine  of  the  case 
of  Pobinson  v.  Elliott,  22  Wall.  513,  as  interpreted  in  Leopold 
V.  Silverman,  7  Mont.  266,  while  this  court  has  likewise  modi- 
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fed,  if  it  has  not  drawn  away  from,  the  views  expressed  in  Leo- 
pold V.  Silverman,  7  Mont.  2GG,  by  already  putting  itself  in  ac- 
cord with  the  better  rule:  Rocheleau  v.  Boyle,  11  Mont.  451; 
Ileilbronner  v.  Lloyd,  17  Mont.  299. 

4.  Nor  is  tlie  mortgage  on  its  face  invalid  because  it  author- 
ized one  of  the  mortgagors  to  retain  his  necessary  living  ex- 
penses; for  if  there  be  no  fraud  in  law  by  necessary  implication- 
from  the  mortgage  of  tlie  stock  in  trade  with  power  to  sell  to 
pay  the  debt  due  the  mortgagee  and  account  for  the  sales  to 
him,  or  generally  from  a  chattel  mortgage  of  all  the  goods  of  a 
merchant,  with  such  powers  and  agreements  contained  within 
it,  it  is  difficult  to  see  how  an  agreement  which  allows  the  mort- 
gagor to  draw  out  enough  for  his  subsistence  necessarily  has  the 
effect  to  hinder,  delay,  or  defraud  creditors  and  is  a  fraud  upon 
tbem.  It  certainly  is  competent  evidence  to  be  considered  in 
the  determination  of  the  question  of  the  good  faith  of  the  par- 
ties to  the  mortgage;  but  if  the  whole  transaction  is  honest  and 
has  been  entered  into  in  good  faith  by  all  parties  to  the  mort- 
gage, the  only  way  by  which,  in  most  instances,  the  provisions 
agreed  upon  can  be  effectually  carried  out,  and  by  which  the 
stock  can  be  sold  and  the  mortgagee  paid,  and  the  mortgagor's 
business  still  allowed  to  continue,  is  to  permit  the  mortgagor  to 
manage  the  stock  with  regard  to  the  rights  of  the  mortgagee,. 
and  to  draw  a  living  from  the  proceeds  while  he  is  doing  so. 
Indeed,  if  he  has  no  other  property  or  independent  moans — and 
a  merchant  who  executes  such  a  mortgage  in  good  faith  is  usu- 
ally wholly  without  ways  of  living,  outside  of  the  net  proceeds 
of  current  '*'*^  sales  from  his  stock — yet  it  is  a  fraud  for  him  to 
draw  out  enough  for  him  to  live  upon,  such  a  mortgage  is  of  no 
benefit  to  the  mortgagor;  for  he  simply  cannot  remain  in  pos- 
session to  fulfill  the  agreement  if  he  can  get  nothing  to  live  upon 
while  performing  the  contract.  Carried  to  its  conclusion,  it  Avill 
readily  be  seen  that  if  such  mortgages  are  to  be  held  fraudulent 
on  their  faces  because  of  such  agreements,  none  may  make 
them,  except  men  of  independent  means  or  credit;  but  as  we  all 
know  that  such  persons  do  not,  as  a  rule,  have  to  resort  to  these 
liens  to  protect  their  creditors,  it  is  more  just  to  establish  prin- 
ciples which  will  give  effect  to  such  mortgages  by  consideration 
of  that  common  knowledge  which  tells  us  that  those  who  mort- 
gage their  slocks  are  too  often  without  any  other  means  at  all., 
and  yet  by  the  law  they  have  the  power  to  m.ortgage  whatever 
thev  have  in  an  honest  effort  to  pay  their  debts  without  resorif 
to  assio-nment  for  the  benefit  of  creditors.     All  such  agreements. 
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however,  whether  in  parol  or  included  in  the  mortgage  itself, 
should  be  closely  scrutinized,  for  they  force  the  transaction  in- 
volved close  to  the  line  where  the  law  will  say  the  parties  have 
adopted  a  means  whereby  creditors  are  hindered  and  delayed; 
yet,  notwithstanding  all  this,  such  mortgages  are  not  necessarily 
of  such  a  character  that  the  law  will  conclusively  imply  fraud, 
if  none  actually  exists,  but  will  leave  the  question  of  good  faith 
to  be  tried  as  one  of  fact:  Frankhouser  v.  Ellett,  23  Kan.  127, 
-31  Am.  Eep.  171.  In  Oliver  v.  Eaton,  7  Mich.  107,  a  provision 
■vwhereby  the  mortgagor  was  to  apply  the  proceeds  of  sales  in  the 
purchase  of  other  goods,  keeping  up  the  stock,  "and  in  the  sup- 
port of  his  family,"  and  to  pay  a  certain  indebtedness,  was  held 
by  Campbell,  J.,  not  to  render  the  mortgage  null  and  void,  but 
that  the  intent  was  for  the  jury:  See,  also.  Gay  v.  Bidwell,  7 
Mich.  519;  Sperry  v.  Etheridge,  63  Iowa,  543. 

In  the  very  recent  case  of  Williams  v,  Mitchell  (Kan.  App., 
Nov.  20,  1899),  58  Pac.  Rep.  1025,  the  case  of  Frankhouser  v. 
Ellett,  22  Kan.  127,  31  Am.  Rep.  171,  and  Whitson  v.  Griffis, 
39  Kan.  211,  7  Am.  St.  Rep.  546,  are  affirmed  in  the  following 
language:  "It  is  *^^  further  contended  that  the  mortgage  is 
void  upon  its  face  by  reason  of  the  following  provision:  'It  is 
agreed  that  said  R.  Allen  Hall  shall  remain  in  possession  of 
store,  subject  to  the  prior  provisions  of  this  mortgage,  and  after 
expense  of  store  and  living  are  deducted,  the  balance  of  money 
shall  apply  on  debts  secured.'  A  chattel  mortgage  will  not  be 
declared  void  upon  its  face  for  the  reason  that  the  mortgagor 
retains  possession  of  the  stock  and  is  permitted  to  deduct  his 
living  expenses  from  the  proceeds  of  the  sales,  ^ut  will  be  up- 
held or  condemned  according  as  the  arrangement  is  entered  into 
and  carried  out  in  good  faith  or  not.' "  "We  think,  therefore, 
that  on  the  face  of  the  instrument  this  provision  does  not  re- 
quire the  court  to  treat  it  as  fraudulent  and  void. 

5.  "We  disagree,  too,  with  the  contention  that  the  authority 
"to  sell  at  retail  to  regular  and  other  customers  in  the  usual  and 
general  way  of  business  for  cash,  or  on  not  to  exceed  thirty 
days'  credit  to  responsible  parties,"  per  se  renders  the  mortgage 
void.  "We  would  advise  against  a  provision  in  a  chattel  mort- 
gage allowing  sales  on  credit,  as  its  apparent  tendency  is  to  vest 
in  the  mortgagor  a  discretion  in  respect  to  his  sales  which  may 
afford  him  an  opportunity  to  collusively  dispose  of  his  stock 
with  intent  to  delay  and  defraud  unsecured  creditors;  but  while 
such  a  provision  invites  a  challenge  of  the  transaction  involving 
it,  on  the  other  hand  we  are  not  prepared  to  say  that  a  right  to 
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sell  at  retail  only  to  customers  in  the  usual  and  general  way  of 
business  for  cash,  or  ou  credit  of  no  more  than  thirty  days,  gives 
60  great  a  latitude  to  tlio  mortgagor  that,  as  a  matter  of  law, 
it  destroys  the  security  of  the  mortgage  lien,  and  conclusively 
negatives  all  presumptions  of  good  faith,  and  forbids  any  infer- 
ences other  than  thosc  of  a  fraudulent  intent.  Having  shown 
that  mortgages  upon  stocks  of  goods,  with  power  to  sell  there- 
from in  the  usual  course  of  business,  are  valid,  it  would  seem  to 
follow,  where  the  mortgage  may  run  for  a  year,  that  sales  at  re- 
tail (if  the  business  is  a  retail  one  generally)  for  cash,  or  to  re- 
sponsible parties  on  a  limited  credit  for  thirty  days,  are  not  in- 
compatible with  the  best  of  faith  and  perfect  honesty,  where 
'*^*^  the  mortgage  provides  for  accurate  accounts  of  all  sales, 
and  that  collections  and  deposits  be  applied  toward  the  payment 
of  the  debt,  less  necessary  and  actual  current  expenses  of  con- 
ducting and  maintaining  the  business.  The  usual  and  general 
way  of  conducting  a  drug  business  in  a  small  town  is  probably 
to  sell  in  part  on  a  thirty  day  credit  to  responsible  people,  so 
that  authority  t^  extend  such  a  credit  may  be  but  an  agreement 
that  sales  can  be  made  in  the  usual  and  general  way  of  business. 
Sales  and  application  of  proceeds  of  sales  are  strictly  within 
the  intended  purposes  of  chattel  mortgages  of  the  kind  before 
us,  and  so  long  as  the  parties  to  them  keep  within  the  bounds 
of  the  lawful  operations  of  such  mortgages,  they  have  a  right 
to  insert  any  reasonable  provisions  consistent  with  the  inten- 
tion of  applying  the  stock  mortgaged  to  the  liquidation  of  the 
debt  secured  by  it.  Now,  under  the  stipulation  of  the  mortgage 
by  Ross  &  Co.  to  Fenske,  the  accounts  of  all  sales  were  to  be 
made  monthly,  and  at  the  accounting  the  proceeds  of  all  sales 
and  collections,  less  expenses,  etc.,  as  hereinbefore  considered, 
were  to  be  applied  to  the  payment  of  the  note  to  Fenske.  This 
stipulation  imputes  no  fraud  to  either  party,  for  so  long  as  it 
was  complied  with,  the  mortgage  was  having  its  desired  and 
lawful  eltect,  and  Xoycs  Brothers  and  Cutler  were  not  injured; 
nor  were  they  hurt  by  an  extension  of  a  credit  for  thirty  days, 
because,  as  against  them  or  any  unsecured  creditor  in  like  po- 
sition, all  sales,  whether  cash  or  for  credits,  were  to  be  accounted 
for,  and  we  are  of  opinion  credit  sales  should,  as  between  mort- 
gagor and  mortgagee,  all  be  deemed  cash  payments  paid  over 
to  a]iply  on  the  note  of  Eoss  &  Co.,  although,  as  between  IJoss 
(t  Co.  and  Fenske,  the  credit  may  not  have  been  collected,  and 
may  in  fact  have  been  unpaid  at  ilio  time  of  the  accountinir.  In 
Bruekett  v.  Harvey,  91  X.  Y.  211,  an  agreement  was  entered 
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into  "between  a  mortgagor  and  mortgagee,  wherein  the  mort- 
gagee agreed,  among  other  things,  to  "take  business  notes  run- 
ning sixty  and  ninety  days,  to  be  indorsed  by  said  Frank  E. 
Darrow,  and  apply  the  same  in  payment  '*'*^  of  Darrow's  said 
notes  as  they  fall  due."  Thereafter  a  mortgage  was  executed 
pursuant  to  said  contract,  and  upon  the  question  of  the  valid- 
ity of  the  mortgage  because  of  such  an  agreement,  the  court 
held  that,  under  a  stipulation  allowing  the  mortgagor  to  sell  the 
mortgaged  property,  but  accounting  to  the  mortgagee  for  the 
proceeds  and  applying  them  to  the  mortgage  debt,  "the  pro- 
ceeds realized  by  the  agent  are  to  be  deemed  realized  by  the 
principal,  and,  as  against  an  adverse  lien,  are  to  be  applied  on 
the  mortgage  debt,  even  though  not  actually  paid  over,"  and 
that  under  that  doctrine  it  is  impossible  to  impute  fraud  or  in- 
jury to  others  in  the  agreement.  The  reasoning  of  the  New 
York  court  appears  to  recognize  an  agency  in  the  mortgagor  who 
sells  goods,  whereby  his  act  in  selling  for  credit  binds  the  mort- 
gagee to  treat  the  credit  as  if  it  were  cash;  and  this  way  of  look- 
ing at  it  finds  support  in  Conkling  v,  Shelley,  28  N.  Y.  360,  84 
Am.  Dec.  348,  Miller  v.  Pancoast,  29  N.  J.  L.  250,  Frankhouser 
V,  Ellett,  22  Kan.  127,  31  Am.  Eep.  171,  and  other  cases  referred 
to  hereafter.  In  the  last  case  Judge  Brewer,  for  the  court,  said 
that  a  mortgagor  in  possession,  with  authority  to  sell  and  apply 
the  proceeds,  acts  in  respect  to  the  sales  "as  a  quasi  agent,  at 
least,  of  the  mortgagee."  "We  do  not  regard  him  as  an  agent 
in  fact,  inasmuch  as  the  mortgagor  is  the  owner  of  the  stock 
mortgaged  at  least  until  steps  are  taken  to  foreclose  his  rights, 
yet  he  is  an  owner  under  an  agreement  to  sell  for  the  benefit 
of  the  mortgagee,  and  to  account  and  to  reserve  nothing  be- 
yond what  is  actually  necessary  to  be  reserved  to  carry  on  the 
business  and  live  upon;  and  in  carrying  out  this  agreement,  so 
far  as  the  rights  of  third  persons  who  are  creditors  are  con- 
cerned, he  occupies  a  relationship  toward  the  mortgagee  which 
should  be  deemed  to  bind  the  mortgagee  to  the  extent  of  re- 
quiring that  all  credit  sales  made  pursuant  to  the  authority  of 
the  mortgage  should  be  treated  as  cash,  and  applied  on  the  debt 
secured  by  the  mortgage.  To  this  extent  we  concur  with  Jones 
on  Chattel  Mortgages,  section  422,  who  says  the  mortgagor  in 
such  cases  "may  well  enough  be  regarded  as  the  agent  of  the 
mortgagee  in  making  the  sales  and  in  receiving  ^^''  the  pur- 
chase price."  In  People  v.  Bristol,  35  Mich.  29,  decided  before 
the  last  Kansas  case  cited,  the  court  decided  that  a  chattel  mort- 
gagor is  an  owner,  and  could  not  be  the  agent  of  the  mortgagee; 
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but  notwithstanding  this  reasoning,  which  we  think  is  exact,  in 
a  sense,  the  case  is  cited  to  support  the  text  of  Mr.  Jones,  that 
the  mortgagor  may  "well  enough  be  regarded  as  the  agent"; 
and,  moreover,  it  was  before  the  supreme  court  of  Kansas,  in 
Frankhouser  v.  Ellett,  22  Kan.  127,  31  Am.  Eep.  171,  where  the 
mortgagor  was  characterized  as  a  quasi  agent,  for  Judge  Brewer 
cited  the  opinion  as  an  authority  on  another  point,  but  referred 
to  it  as  sustaining  the  doctrine  of  agency,  as  he  applied  it.  It 
can  be  said,  therefore,  that  while  the  mortgagor  is  the  owner, 
yet  by  virtue  of  the  mortgage  he  has  contracted  in  good  faith  to 
conduct  his  business  and  sell  his  stock  to  liquidate  his  mortgage 
debt;  and  in  order  to  do  this  and  still  avoid  suspension,  he  has 
agreed  to  turn  over  all  moneys  to  the  mortgagee,  only  reserving 
necessary  expenses,  and  that  in  executing  this  agreement  he  will 
act  for  the  interests  of  the  mortgagee,  and,  in  a  measure,  in  his 
direct  behalf.  A  mortgagor  intrusted  with  this  authority  must 
possess  the  confidence  of  the  mortgagee,  and  it  is  because  of  this 
confidence  that  he  is  permitted  to  sell  under  agreement  to  turn 
over  and  account.  His  position  is,  therefore,  in  this  sense,  that 
of  an  agent  of  the  mortgagee;  while  as  to  third  persons,  in  re- 
spect to  credits,  he  is  to  be  held  an  agent:  Gleason  v.  Wilson, 
48  Kan.  500;  Wilson  v.  Sullivan,  58  N.  H.  260;  Allen  v.  Good- 
now,  71  Me.  420;  Sawyer  v.  Long,  86  Me.  541. 

Lane  v.  Starr,  1  S.  Dak.  107,  is  an  interesting  case  upon  the 
point  just  considered.  The  sheriff  there  levied  upon  a  stock  of 
drugs  and  other  goods  under  attachm.ents  and  executions  against 
one  C.  J.  Lane,  then  personally  in  possession.  Starr  claimed 
ownership  by  virtue  of  a  chattel  mortgage  executed  by  C.  J. 
Lane  to  him,  and  brought  action.  The  question  considered  was 
the  validity  of  Starr's  mortgage  as  against  the  creditors  of  Lane. 
The  mortgage  contained  a  clause  authorizing  C.  J.  Lane  to  re- 
main in  possession  until  '^"^  the  mortgage  debt  was  paid,  "as 
agent  of  W.  A.  Lane,"  and  required  him  to  account  to  W.  A. 
Lane  or  his  assigns,  monthly,  for  all  sales  until  the  debt  was 
fully  paid.  There  was  a  further  clause  in  the  mortgage  whereby 
the  parties  stated  their  intention  to  be  that  "the  sale  of  the 
property  should  be  absolute  to  W.  A.  Lane  until  the  debt  was 
fully  paid,  the  said  C.  J.  Lane  acting  only  as  the  agent  of  said 
W.  A.  Lane  in  disposing  of  the  goods,  ....  and  accounting 
....  until  the  indebtedness  w^as  paid."  The  court  held  that 
the  provision  was  a  valid  one,  and  that  the  means  employed  and 
consented  to  were  consistent  with  the  trust  created  to  effect  a 
direct  and  convenient  conversion  of  the  mortgaged    property 
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into  money  to  be  applied  on  the  debt.  The  court  said  this, 
also:  '"In  this  treatment  of  this  case  we  have  not  forgotten  the 
theory  of  our  statute,  that  the  title  to  mortgaged  property  re- 
mains in  the  mortgagor,  nor  have  we  overlooked  the  apparent 
difficulty  of  making  the  mortgagor,  who  still  owns  the  goods, 
the  agent  of  the  mortgagee,  who  does  not  own  them;  but  this 
relation  of  the  parties  to  the  title  to  the  property  cannot  affect 
the  principle  involved  in  this  discussion,  nor  require  nor  justify 
the  application  of  a  different  rule  for  the  discovery  of  the  true 
character  or  effect  of  the  agreement.  The  quality  of  the  trans- 
action, as  fraudulent  or  otherwise,  is  determined  from  its  effect, 
possible  or  probable,  upon  the  interests  of  other  creditors;  and 
the  eft'ect  of  this  agreement  upon  those  interests  would  be  pre- 
cisely the  same  whether  the  title  passed  to  the  mortgagee  or 
whether  it  remained  in  the  mortgagor.  The  presence  or  ab- 
sence of  vice  in  this  agreement  is  tested  by  the  inquiry  whether 
the  sales  were  to  be  made  in  the  interest  of  the  mortgagor  and 
the  proceeds  controlled  by  him,  so  that  they  might  or  might  not 
be  applied  upon  the  mortgage  debt,  or  whether  they  were  to  be 
made  in  strict  and  faithful  execution  of  a  real  trust,  so  that 
every  decrease  of  the  security  should  work  a  corresponding  re- 
duction of  the  debt":  See,  also,  Felner  v.  Wilson,  55  Ark.  77; 
Crow  V.  Red  River  Co.  Bank,  52  Tex.  362;  Fink  v.  Ehrman, 
44  Ark.  310;  Adler  v.  Claflin,  17  Iowa,  89. 

*"***  6.  Appellants  next  argue  that  the  court's  decision  in  favor 
of  the  respondents  is  erroneous,  because  the  mortgagee,  after  he 
took  possession,  sold  the  mortgaged  property  in  the  ordinary 
course  of  business,  and  disposed  of  the  same  at  auction  prior 
to  the  maturity  of  the  debt,  and  without  authority  contained 
in  the  mortgage  to  make  any  sale  at  such  time.  Let  us  grant 
that  this  is  all  true,  and,  even  so,  the  plaintiffs  are  not  in  a  posi- 
tion to  complain.  The  mortgage  being  a  valid  security,  and 
possession  thereunder  having  been  legally  taken,  and  plaintiffs, 
as  we  have  shown,  having  had  no  lien  upon  the  stock  of  goods, 
and  the  mortgagors  having  acquiesced  in  the  acts  of  the  mort- 
gagee, as  firm  creditors,  plaintiffs  have  not  shown  that  they  were 
injured  by  any  acts  of  the  mortgagee  done  to  make  his  lien  ef- 
fective. The  property  turned  out  to  be  inadequate  security  for 
the  debt  due  Fenske,  but  there  having  been  no  fraud  or  illegal- 
ity in  his  acts  by  which  plaintiffs  were  injured,  and  plaintiffs 
having  shown  no  title  or  right  of  possession  to  the  property,  they 
are  without  cause  of  complaint  against  the  defendants. 
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Finding  no  error  in  the  record,  the  Judgment  must   be  af- 
firmed. 

Mr.  Chief  Justice  Brantly  concurred. 


CHATTEL  MORTGAGES— SALES  BY  MORTGAGOR.-The  fact 
that  a  mortgage  of  chattels  stipulates  that  the  mortgagor  may  re- 
main in  possession,  and  make  sales  of  the  mortgaged  property  fn 
the  usual  course  of  business,  does  not  render  the  mortgage  fraudu- 
lent as  against  any  creditors  of  the  mortgagor,  except  those  who 
have  seized  the  property  under  a  writ  of  attachment  or  execution 
before  possession  thereof  has  been  talcen  by  the  mortgagee:  Fran- 
cisco V.  Ryan,  54  Ohio  St.  307,  50  Am.  St.  Rep.  711.  But  see  Bir- 
mingham Dry  Goods  Co.  v.  Roden,  110  Ala.  511,  55  Am.  St.  Rep. 
35;  Eckman  v.  Muunerlyn,  32  Fla.  3G7,  37  Am.  St.  Rep.  109;  and  the 
extended  note  to  Peabody  v.  Landon,  15  Am.  St.  Rep.  912-917. 

CHATTEL  MORTGAGES— RELATIONSHIP  BETWEEN  PAR. 
TIES.— A  chattel  mortgage  Is  not  void  as  to  the  mortgagor's  cred- 
itors, where  the  good  faith  of  the  transaction  is  established  by 
Btrlct  proof,  from  the  mere  fact  that  the  mortgagor  is  the  step- 
daughter of  the  mortgagee:  Whitson  v.  GrifBs,  39  Kan.  211,  7  Am. 
St.  Rep.  546. 

CHATTEL  MORTGAGES— PREFERRED  CREDITORS.— Chattel 
mortgages  executed  at  the  same  time  by  an  insolvent  debtor  to 
certain  of  his  creditors,  giving  them  priority  but  not  allowing  them 
to  prorate,  if  made  in  good  faith  to  secure  bona  fide  debts,  does 
not  constitute  a  voluntary  and  fraudulent  assignment  for  the  benefit 
of  the  creditors  preferred  as  against  those  not  preferred:  Hershiser 
v.  Iligman,  31  Neb.  531,  28  Am.  St.  Rep.  527.  See,  also,  Cluett  v. 
Rosenthal,  100  Mich.  193,  43  Am.  St.  Rep.  446,  and  note. 

CHATTEL  MORTGAGES— SALE  BY  MORTGAGEE.— A  chattel 
mortgage  given  to  secure  a  bona  fide  debt,  and  authorizing  the 
mortgagee  to  sell  the  goods  and  apply  the  proceeds  to  the  ex- 
tinguishment of  the  debt,  is  valid  as  against  other  creditors  of 
tlie  mortgagor:  Benham  v.  Ham,  5  Wash.  128,  34  Am.  St.  Rep.  851. 

PARTNERSHIP— RIGHTS  OF  CREDITORS.— The  right  of  firm 
creditors  to  payment  out  of  the  partnership  assets  to  the  exclusion 
of  the  separate  creditors  of  the  partners  results  solely  from  the 
riglit  of  the  partners  to  have  the  joint  estate  thus  applied.  The 
rule  is  for  the  benefit  of  the  partners  themselves.  The  equity  of 
the  creditor  is  of  a  dependent  and  subordinate  character:  Farwell 
V.  Huston,  151  111.  239,  42  Am.  St.  Rep.  237.  See,  also.  Smith  v. 
Smith,  87  Iowa,  93,  43  Am.  St.  Rep.  359.  And  a  partnership  may 
prefer  some  of  Its  creditors  to  others:  See  extended  note  to  Smith 
V.  Smith,  43  Am.  St.  Rep.  373. 
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CRIMINAL  LAW— ALIBI —EVIDENCE  of  an  alibi  is  com- 
petent under  a  plea  of  not  guilty. 

CRIMINAL  LAW— ALIBI— BURDEN  OF  PROOF.— Alibi  Is 
not  a  special  defense  changing  the  presumption  of  innocence,  or  re- 
lieving the  prosecution  of  its  burden  of  proving  the  guilt  of  the  ac- 
cused beyond  a  i-easonable  doubt. 

CRIMINAL  LAW— ALIBI— BURDEN  OF  PROOF.— The  bur- 
den of  proof  is  not  changed  by  the  defense  of  an  alibi,  and  if  the 
evidence  of  the  accused  upon  that  point  raises  a  reasonable  doubt  of 
his  guilt,  the  jury  must  acquit,  although  not  satisfied  that  the 
alibi  is  clearly  established  as  a  fact. 

TRIAL— INSTRUCTIONS.— ERROR  CANNOT  BE  PREDI- 
CATED  upon  the  giving  of  an  instruction  requested  by  the  party 
complaining. 

CRIMINAL  LAW.— ALIBI  AS  A  DEFENSE  NEED  NOT  BE 
PROVED  by  a  preponderance  of  the  evidence.  Evidence  only  tend- 
ing to  prove  it  permits  its  consideration  as  raising  a  reasonable 
doubt  as  to  the  guilt  of  the  accused. 

WITNESSES— EXPLANATION  OF  IMPRISONMENT  OF.— 
If  a  prosecuting  witness  testifies  that  he  has  been  in  jail,  he  may 
explain  the  circumstances  of  his  imprisonment. 

WITNESSES— EXAMINATION  OF.— If  a  witness  testifies 
that  the  prosecuting  witness  had  paid  out  money  for  driniis  before 
the  alleged  crime  was  committed,  it  is  competent  on  cross-examina- 
tion to  test  the  witness'  means  of  linowledge  concerning  the  money 
paid  out,  and  to  show  that  the  prosecuting  witness  had  paid  out 
and  expended  all  of  his  money  before  the  crime  charged  was  com- 
mitted. 

TRIAL— INSTRUCTIONS— CONDITION  OF  WITNESS.— An 
instruction  cannot  single  out  any  particular  witness  and  direct  the 
jury  to  consider  his  condition  in  particular  at  the  time  of  the  trans- 
actions concerning  which  he  has  testified. 

TRIAL.— INSTRUCTIONS  ALREADY  GIVEN  or  sufficiently 
covered  by  other  instructions  given  are  properly  refused. 

R,  L.  McCulloch  and  Crutchfield  &  Draffen,  for  the  appel- 
lants. 

C.  B.  Nolan,  attorney  general,  for  the  state. 

'^'^  HUNT,  J.  Defendants  appeal  from  a  judgment  of  con- 
viction of  robbery  and  from  an  order  overruling  their  motion  for 
a  new  trial. 

1.  On  the  trial  defendants  introduced  evidence  tending  to 
support  an  alibi.  The  court  gave  the  following  instruction  at 
the  request  of  the  state  (No.  13):  "The  court  instructs  the 
jury  that  the  defense  of  alibi,  to  be  entitled  to  consideration, 
must  be  such  as  to  sbow  that  at  the  very  time  of  the  commis- 
6ion  of  the  crime  charged  tbe  accused  was  at  another  place,  so 
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far  away  or  under  such  circumstances  that  he  could  not,  with 
any  ordinary  exertion,  have  reached  the  place  where  the  crime 
was  committed,  so  as  to  have  participated  in  the  commission 
thereof.  The  burden  is  upon  the  defendant  to  prove  this  de- 
fense"; and  then  instructed  as  follows,  at  the  defendants'  re- 
quest (No.  14):  "The  court  instructs  the  jury  that  one  of  the 
defenses  interposed  by  defendants  in  this  case  is  what  is  known 
in  law  as  an  alibi;  that  is,  that  the  defendants  were  at  another 
place  at  the  ti^^ie  of  the  alleged  commission  of  the  crime.  If 
proved — and  all  of  the  evidence  bearing  upon  that  point  should 
be  carefully  considered  by  the  jury — or  if,  in  view  of  all  the 
other  evidence,  the  jury  have  any  reasonable  ^'"^^  doubt  as  to 
whctlicr  these  defendants  were  in  some  other  place  when  the 
crime  is  alleged  to  have  been  committed,  they  should  give  the 
defendants  the  benefit  of  the  doubt  and  find  them  not  guilty. 
....  The  court  instructs  the  jury  that,  as  regards  the  defense 
of  an  alibi,  the  defendants  are  not  required  to  prove  it  beyond  a 
reasonable  doubt  to  entitle  them  to  an  acquittal.  It  is  sufiicient 
if  the  evidence  upon  that  point  raises  a  reasonable  doubt  of  their 
presence  at  the  time  and  place  of  the  commission  of  the  alleged 
crime." 

Defendants  insist  that  the  first  of  these  instructions  quoted 
was  erroneous  in  itself,  and  not  cured  by  the  two,  or  either  of 
them,  thereafter  given.  This  contention  is  sound.  Evidence 
of  an  alibi  is  competent  under  defendant's  plea  of  not  guilty. 
Xo  special  averment  need  be  made  to  warrant  the  introduction 
of  testimony  in  support  of  it.  The  state  must  prove  the  pres- 
ence of  the  defendant  as  part  of  the  essence  of  the  crime  a3 
charged,  except,  of  course,  where  such  presence  is  unnecessary, 
but  that  phase  of  the  law  we  need  only  mention.  There  is  no 
prima  facie  case  without  showing  the  presence  of  the  defendant; 
therefore  defendant  may  rebut  the  evidence  of  the  fact  of  his 
presence  by  evidence  of  the  fact  that  he  was  not  present.  Alibi 
is  not  a  special  defense  changing  the  presumption  of  innocence 
or  relieving  the  state  of  its  burden  of  proving  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt:  1  Bishop's  Criminal  Pro- 
cedure, sec.  1066.  The  defendant  is  not  bound  to  establish  it 
by  a  preponderance  of  the  evidence:  State  v.  Spotted  Hawk,  22 
Mont.  33.  It  is  true  that,  when  the  state  has  made  out  a  prima 
facie  case  of  guilt,  the  burden  is  then  upon  the  defendant  to 
rebut  such  a  showing;  but  if  he  relies  upon  an  alibi,  he  is  not 
obliged  to  prove  it  as  an  effect  by  a  preponderance  of  evidence, 
for  he  need  only  rebut  the  evidence  of  his  presence  by  such  an 
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amount  of  evidence  as  will,  upon  a  consideration  of  the  whole 
case,  raise  a  reasonable  doubt  of  his  guilt  of  the  crime  for  which 
he  is  on  trial:  Schultz  v.  Territory  (Ariz.,  Feb.  23,  1898),  52 
Pac.  Eep.  352.  It  is  a  necessary  sequence  of  the  statement  that, 
when  the  defendant  must  be  proven  guilty  by  the  state  ^^^ 
beyond  a  reasonable  doubt,  if  there  is  a  reasonable  doubt  wheth- 
er he  was  present  or  absent  when  and  where  the  crime  was  com- 
mitted, a  reasonable  doubt  of  his  guilt  has  arisen,  and  acquittal 
must  follow. 

The  somewhat  confused  question  of  how  the  defense  of  an 
alibi  relates  to  the  whole  case  in  criminal  law  simplifies  itself 
when  we  discard  the  illogical  doctrine  that  it  is  an  affirmative 
defense,  to  be  proved  by  the  defendant,  and  substitute  therefor 
the  doctrine,  which  easily  flows  from  the  premises  already 
stated,  that  it  is  but  one  of  the  many  defenses  offered  in  rebuttal 
of  the  state's  evidence,  carrying  with  it  to  the  defendant  no  bur- 
den of  proof  other  than  the  obligation  to  introduce  evidence 
sufficient  to  raise  a  reasonable  doubt.  This  he  may  do  by  evi- 
dence sufficient  to  raise  a  reasonable  doubt  of  his  presence  at 
the  place  where  the  act  was  done,  and  this  doubt  may  arise 
without  its  springing  from  an  affirmatively  proved  fact  that  he 
was  somewhere  else  at  the  time  and  could  not  have  committed 
it:  Code  Civ.  Proc,  sec.  3101;  Commonwealth  v.  Choate,  105 
Mass.  451;  Johnson  v.  State,  21  Tex.  App.  368;  State  v.  Taylor, 
118  Mo.  153;  Peyton  v.  State,  54  Neb.  188. 

Subjected  to  the  test  of  these  principles,  instruction  No.  13 
was  erroneous.  Its  effect  was  to  prevent  the  jury  from  giving 
consideration  to  the  defendants'  evidence  tending  to  establish 
an  alibi  unless  they  had  carried  their  burden  and  proved  the 
defense,  whereas  the  court  ought  to  have  charged  that  it  was 
the  duty  of  the  jury  to  consider  all  the  evidence  before  them, 
including  that  bearing  upon  the  alibi,  and  conclude  from  the 
whole  thereof  whether  the  guilt  of  the  defendants  was  proven 
beyond  a  reasonable  doubt.  It  follows  that  the  burden  of  proof 
was  not  altered  by  the  defense  of  an  alibi.  If  the  defendants' 
evidence  upon  that  point  raised  a  reasonable  doubt  of  their 
guilt,  it  became  the  duty  of  the  jury  to  acquit,  even  though  they 
were  not  satisfied  that  the  alibi  was  clearly  established  as  a  fact: 
State  V.  Taylor,  118  Mo.  153;  Walters  v.  State,  39  Ohio  St.  215; 
People  V.  Roberts,  122  Cal.  377. 

'^'^  What  we  have  just  said  pertains  in  many  respects  to  in- 
Btruction  No.  14,  given  at  defendants'  request;  although,  were 
it  not  for  the  greater  and  further  extending  error  throughout 
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instruction  13,  given  at  the  instance  of  the  prosecution,  we 
Bhould  not  reverse  the  case  for  the  erroneous  principle  an- 
nounced in  No.  14,  inasmuch  as  defendants  cannot  predicate 
error  upon  the  giving  of  an  instruction  requested  by  themselves: 
Territory  v.  Burgess,  8  Mont.  57. 

Instruction  No.  15  was  not  consistent  with  Xo.  13.  The  one 
(No.  13)  required  the  defendants  to  prove  an  alibi  and  author- 
ized an  acquittal  on  that  ground  only  if  the  defendants  proved 
the  alibi.  Evidence  only  tending  to  prove  it  did  not  permit  the 
consideration  of  the  alibi  as  a  defense.  It  was  useless  to  de- 
fendants unless  they  had  established  the  fact.  Thus,  a  reason- 
able doubt  of  the  presence  of  the  defendants  at  the  commission 
of  the  offense  charged  could  not  avail  them,  for  they  were 
obliged  to  prove  their  absence  as  a  fact  in  negation  of  the  state's 
necessary  proof  of  the  fact  of  presence.  No.  15,  on  the  other 
hand,  told  the  jury  to  acquit  if  they  had  a  reasonable  doubt  of 
defendants'  presence  at  the  time  and  place  of  the  commission 
of  the  alleged  crime.  To  clearly  reconcile  these  confusing  state- 
ments is  impossible.  The  supreme  court  of  Iowa,  in  State  v. 
Maher,  74  Iowa,  77,  has  said  that  substantially  similar  charges 
are  not  necessarily  inconsistent  or  contradictory,  resting  their 
opinion  upon  the  difference  between  a  defense  and  the  evidence 
tending  to  establish  a  defense.  But  the  learned  court  assume, 
as  a  matter  of  course,  that  if  the  alibi  is  not  established  by  a 
preponderance  of  evidence,  it  is  not  to  be  considered  as  proved, 
and  that,  unless  so  proved,  it  can  have  no  consideration  in  con- 
trolling their  finding  on  the  defense  of  an  alibi.  With  this 
assumption  we  cannot  agree.  In  our  opinion,  too,  the  argu- 
ment that  a  jury  would  be  able  to  draw  the  distinction  recog- 
nized by  the  Iowa  court,  at  least  without  special  explanation  of 
its  possible  existence,  is  strained.  The  emphasized  error  in  No. 
13  cannot  well  be  harmonized  with  the  proposition  in  No.  15 
without  overlooking  the  full  applicability  ^'^^  of  the  doctrine 
of  reasonable  doubt  to  the  whole  case;  and  for  this  reason  the 
instructions  are  misleading. 

The  discordance  between  the  rule  that  a  reasonable  doubt 
justifies  an  acquittal,  yet  that,  where  defendants  rely  upon  an 
alibi,  they  must  prove  it  by  a  preponderance  of  evidence,  is 
especially  well  pointed  out  by  the  very  strong  reasoning  of 
Chief  Justice  Adams  in  his  dissenting  opinion  in  State  v.  Ham- 
ilton, 57  Iowa,  596,  and  by  Judge  Fuller,  dissenting,  in  State  v. 
Thornton,  10  S.  Dak.  349. 
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In  conclusion,  our  opinion  is  that  instruction  No.  13  was 
radically  wrong,  and  that  the  prejudice  done  by  it  to  the  de- 
fendants' rights  was  not  cured  by  instruction  15,  for  the  two 

are  inliarmonious  and  misleading. 

We  will  briefly  notice  a  few  points  that  are  apt  to  arise  on 
another  trial  of  the  case. 

2.  Tlie  prosecuting  witness  testified  on  his  cross-examination 
that  he  had  been  in  jail  in  the  springtime  of  the  season  of  the 
trial.  On  redirect  examination  the  county  attorney  asked  him 
to  state  why  he  had  been  in  jail.  The  defendants  objected  and 
the  court  overruled  the  objection.  The  court  was  clearly  cor- 
rect. Doubtless  the  purpose  of  eliciting  the  fact  from  the  wit- 
ness that  he  had  been  in  jail  was  to  affect  the  credibility  of  his 
testimony,  so  it  became  admissible  for  him  to  explain  the  cir- 
cumstances of  his  imprisonment. 

3.  A  witness  for  the  state  testified  that  the  prosecuting  wit- 
ness had  been  drinking  with  the  defendants  in  a  saloon  about 
the  time  of  the  alleged  robbery.  On  cross-examination  he  testi- 
fied to  the  fact  that  the  prosecuting  witness  was  ''treating"  other 
persons  and  "paying  for  the  drinks."  The  defendants  then 
interrogated  the  witness  with  a  view  of  eliciting  how  much 
money  the  prosecuting  witness  expended  in  the  saloon  on  the 
evening  of  the  alleged  robbery.  The  court  stopped  the  exam- 
ination, for  the  reason  that  it  was  not  proper  cross-examination. 
We  think  the  court  erred  in  this  ruling.  The  witness  having 
testified  to  the  fact  that  the  prosecuting  witness  had  paid  out 
money  for  drinks  before  the  alleged  crime  was  committed,  it  was 
competent  on  cross-examination  °^^  to  test  the  witness'  means 
of  knowledge  concerning  the  money  paid  out,  and  to  show,  if 
it  could  be  shown,  that  the  prosecuting  witness  had  expended 
all  the  money  he  had  before  the  crime  charged  was  committed. 

4.  The  defendants  asked  for  an  instruction  telling  the  jury 
that  it  was  their  duty  to  take  into  consideration  '"'the  condition 
the  witness  was  in  at  tlie  time  of  the  transactions  concerning 
which  he  testiiios,  as  a  test  of  the  accurateness  of  his  state- 
ments." It  was  not  error  to  refuse  an  instruction  which  sin- 
gled out  one  witness  and  directed  the  jury  to  consider  his  con- 
dition in  particular. 

5.  The  court  refused  to  charge  that  the  jury  had  no  right 
to  disregard  the  testimony  of  the  defendants  merely  because 
they  were  the  defendants  and  stood  charged  with  the  commis- 
sion of  a  crime;  and  furthermore,  that  the  defendants'  testi- 
mony should  be  fairly  and  impartially  considered  together  with 
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all  the  other  evidence  in  the  case.  There  was  no  error  in  the 
refusal  of  the  court  to  give  this  instruction,  for  the  court 
charged  that  the  defendant  in  a  criminal  action  may  testify  in 
his  own  behalf,  and  that  the  jury,  in  judging  of  his  credibility 
and  the  weight  to  be  given  his  testimony,  should  take  into  con- 
sideration the  fact  that  he  is  the  defendant,  and  the  nature  and 
enormity  of  the  crime  of  which  he  is  accused.  There  was  also 
a  general  charge  that  a  witness  is  presumed  to  speak  the  truth; 
but  that  this  presumption  might  be  repelled  by  the  manner  in 
which  he  testifies,  by  the  character  of  his  testimony,  or  by  evi- 
dence affecting  his  character  for  truth,  honesty,  or  integrity,  or 
his  motives,  or  by  contradictory  evidence,  and  that  the  jury 
were  the  exclusive  judges  of  his  credibility.  We  hold  that  this 
was  sufficient,  and  that  there  was  no  error  in  refusing  the  in- 
etruction  requested. 

6,  Appellants  make  the  point  that  the  evidence  is  insuffi- 
cient to  sustain  the  verdict.  There  was  ample  evidence  to  war- 
rant the  submission  of  the  case  to  the  jury. 

Tlie  judgment  and  order  appealed  from  are  reversed  and  the 
cause  remanded,  with  directions  to  proceed  as  herein  indicated. 


DEFENSE  OF  ALIBI— BURDEN  OF  PROOF.— It  Is  error  to  in- 
struct the  jury  that  the  bvirdon  of  proof  is  upon  tlie  accused  to  es- 
tfiblisb  an  alibi  by  a  preponderance  of  the  evidence.  The  setting  up 
of  the  alibi  does  not  cliana:e  tlie  presumptions  nor  tlie  burden  of 
proof,  and  if  because  of  it  or  anything:  else  the  jury  is  not  satisfied 
beyond  a  reasonable  doul)t  of  the  guilt  of  the  accused,  be  should  be 
.icnuitted:  State  v.  Ardoiu,  40  La.  Ann.  1145,  G2  Am.  St.  Rep.  678, 
and  note. 

DEI'ENSE  OF  ALIBI-REASONABLE  DOUBT.— Whenever  the 
evidence  introduced  to  support  the  defense  of  an  albi  creates  a  rea- 
sonable doubt  of  the  defendant's  guilt,  he  is  as  much  entitled  to  an 
acquittal  as  if  the  reasonable  doubt  had  been  created  or  produced 
by  any  other  legitimate  evidence:  Prince  v.  State,  100  Ala,  144,  46 
Am.  St.  Rep.  28,  and  note. 

INSTRUCTIONS.— It  is  not  error  to  refuse  to  give  an  instructioQ 
the  sulistance  of  whicli  is  covei'ed  by  another  instruction  already 
given:  State  v.  Kuldman,  1.52  Mo.  100.  ante.  p.  4.38. 

AN  INSTRUCTION  GIVEN  AT  THE  REQUEST  of  a  party  can- 
not bo  complained  of  by  him:  Louisville  etc.  R.  R.  Co.  v.  Markee, 
103  Ala.  IGO,  49  Am.  St.  Rei>.  21.  See,  too,  Ferguson  v.  State,  52 
Keb.  432,  GO  Am.  St.  Rep.  512. 

INSTRUCTIONS— SINGLING  OUT  A  WITNESS.— A  court  must 
not  single  out  a  witness  when  the  testimony  is  conflicting,  and  di- 
rect the  jurv  to  find  according  to  bis  evidence:  Harris  v.  Murphy, 
119  N.  C.  34,  56  Am.  St.  Rep.  656. 
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REPLEVIN  —  EVIDENCE  OF  OWNERSHIP  —  CHATTEL 
MORTGAGE  AS.— A  chattel  mortgage  is  a  conditional  sale  of  per- 
sonal property,  and,  after  a  breach  of  the  condition,  the  mortgagee 
has  a  qualified  ownership  in  the  property  mortgaged.  Hence,  if  the 
mortgagee,  after  default,  brings  an  action  to  recover  the  property, 
or  damages  for  its  detention,  in  case  a  delivery  cannot  be  had.  the 
mortgage  is  evidence  of  such  ownership,  and  is  admissible  in  evi- 
dence to  prove  it,  even  under  an  allegation  of  absolute  ownership. 

CHATTEL  MORTGAGES— SUFFICIENCY  OF  DESORIP- 
TION— PAROL  EVIDENCE.- A  chattel  mortgage  on  a  crop  of  hops, 
described  a3  growing  upon  the  donation  land  claim  of  a  person  named 
in  a  designated  county  of  the  state  of  Oregon,  is  sufficiently  definite 
In  description  to  justify  the  admission  of  parol  testimony,  in  a  con- 
troversy between  the  parties,  to  identify  the  property,  as,  under 
the  donation  laws  of  that  state,  a  person  could  obtain  but  one  gift 
of  land  from  the  government,  and  if  there  was  more  than  one 
person  of  the  same  name  who  had  obtained  a  donation,  the  num- 
ber of  the  notification  and  claim  would  enable  a  surveyor  to  locate 
the  premises.  In  such  a  case,  a  partial  description,  by  metes  and 
bounds,  given  in  the  mortgage,  may  be  regarded  as  surplusage. 

EVIDENCE,  PAROI^IDENTIFICATION  OF  PROPERTY 
COVERED  BY  A  CHATTEL  MORTGAGE.— As  between  a  mort- 
gagor and  mortgagee  of  personal  property,  and  also  as  between 
euch  mortgagee  and  a  person  who  has  succeeded  to  the  interest  of 
the  mortgagor,  with  actual  notice  of  the  mortgage,  parol  testimony 
is  admissible  to  Identify  the  property  which  was  intended  to  be 
given  as  security. 

Action  by  Reinstein  against  ExDterts  and  others.    The  de- 
fendants obtained  a  judgment  and  the  plaintiff  appealed. 

J.  J.  Daly  and  Austin  F.  Flegel,  for  the  appellant. 

Eeuben  P.  Boise,  Sibley  &  EaJiin,  and  J.  A.  Sibley,  for  the 
respondents. 

^  (564) 
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^*  MOORE,  J.  This  is  an  action  to  recover  one  hundred 
and  ninety-two  bales  of  hops,  or  the  value  thereof  in  case  de- 
livery could  not  be  had,  and  damages  for  their  detention. 
After  the  action  was  commenced,  plaintiff  obtained  possession 
of  one  hundred  and  forty-five  bales  of  the  property  sought  to 
ibe  recovered  upon  his  claim  for  the  immediate  delivery  there- 
of. The  defendants  denied  the  material  allegations  of  the  com- 
plaint, and  alleged  that  they  were  the  owners  and  entitled  to 
tlie  possession  of  the  hops  so  obtained  by  plaintiff,  which  were 
of  the  reasonable  value  ^^  of  seventeen  hundred  and  twenty- 
one  dollars  and  twenty-four  cents,  and  that  by  reason  of  the 
unlawful  taking  they  had  sustained  special  damage  in  the  sum 
of  five  hundred  dollars.  These  allegations  of  new  matter  hav- 
ing been  denied,  a  trial  was  had,  at  which  plaintiff,  to  sustain 
the  allegations  of  the  complaint,  offered  in  evidence  a  chattel 
mortgage  executed  by  defendants  to  him  September  9,  1895, 
which  recited  a  loan  of  two  hundred  and  fifty  dollars,  and  guax- 
anteed  such  further  advances  as  might  be  necessary,  not  ex- 
ceeding the  sum  of  seventeen  hundred  and  fifty  dollars,  in  'Con- 
sideration of  which  they  covenanted  to  care  for  and  cultivate 
during  the  year  1895  the  crop  of  hops  growing  upon  three  par- 
cels of  land  in  Polk  county,  described  as  follows:  "All  three 
pieces  situated  upon  that  part  of  the  donation  land  claim  of 
James  Morris  and  Sarah  IMorris,  his  wife,  notification  No.  115, 
and  claim  No.  39,  in  township  7  south,  range  4  west,  Willamette 
meridian;  running  thence  west  two  and  fifty-nine  hundredths 
rods;  thence  north  eighty  rods  to  the  place  of  beginning,  con- 
taining one  hundred  and  twenty-nine  and  thirty-five  one-hun- 
dredths  acres,  more  or  less;  fifty-three  acres  being  set  out  to 
hops."  The  defendants  also  covenanted  to  harvest,  dry,  and 
bale  said  hops,  and,  not  later  than  October  5,  1895,  deliver  the 
same  to  plaintiff,  that  he  might  dispose  of  them,  and  reimburse 
himself  out  of  the  proceeds  for  advances,  charges,  and  expenses, 
including  a  commission  of  one  cent  per  pound  upon  the  entire 
crop.  Said  mortgage  was  conditioned  that  if  defendants  kept 
and  performed  tlie  covenants  therein  it  should  be  void.  The 
court  sustained  an  objection  to  the  introduction  of  the  mort- 
gage in  evidence  on  the  ground  that  it  was  incompetent,  irrele- 
vant, and  immaterial,  to  which  ruling  an  exception  was  saved. 
The  court  also  refused  to  permit  plaintiff  to  answer  the  follow- 
ing questions,  viz.:  "Are  you  acquainted  with  the  crop  of  hopa 
described  in  the  instrument  just  offered  in  evidence?  .... 
"Where  were  the  said  hops  growing  when  you  entered  into  this 


563  Reinstein  v.  Robebts.  [Oregon, 

contract?" — to  whicli  *^  action  plaintiff's  counsel  excepted. 
In  submitting  the  cause  to  the  jury,  the  court  instructed  them 
to  find  that  the  defendants  were  entitled  to  the  recovery  of  the 
hops  taken  from  them  by  plaintiff,  or,  if  delivery  thereof  could 
Dot  be  had,  that  they  recover  from  him  the  sum  of  sixteen  hun- 
dred and  seventy-one  dollars  and  fifteen  cents,  as  the  value 
thereof,  to  which  charge  an  exception  was  saved;  and  judgment 
having  been  rendered  on  the  verdict  returned  in  accordance 
with  such  instruction,  plaintiff  appeals. 

1.  The  action  having  been  commenced  after  the  expiration, 
of  the  time  in  which  defendants  agreed  to  deliver  the  hops,  and 
the  complaint  having  alleged  that  plaintiff  was  the  owner  and 
entitled  to  the  possession  thereof,  the  questions  presented  for 
consideration  are  whether  a  chattel  mortgage,  after  default,  is 
evidence  of  the  mortgagee's  ownership  of  the  property  therein 
described;  and,  if  so,  was  the  mortgage  in  question,  as  between 
the  parties  thereto,  sufficiently  definite  in  description  to  let 
in  parol  testimony  to  identify  the  property  and  prove  the  owner- 
ehip?  The  law  is  settled  in  this  state  that  a  chattel  mortgage 
is  a  conditional  sale  of  personal  property,  and  that  after  a 
breach  of  the  conditions  the  mortgagee  has  a  qualified  owner- 
ship of  the  property  hypothecated  to  him  as  security  for  the 
payment  of  a  debt  or  the  performance  of  an  obligation:  Case 
Machine  Co.  v.  Campbell,  14  Or.  460;  Hembree  v.  Blackburn, 
16  Or.  153;  Marquam  v.  Sengfelder,  24  Or.  2.  It  has  also  been 
held  that,  under  an  allegation  of  absolute  ownership,  the  mort- 
gagee of  personal  property,  upon  default  of  the  mortgagor,  may. 
maintain  an  action  for  its  recovery,  and  claim  immediate  de- 
livery thereof  in  such  action:  Moorhouse  v.  Donaca,  14  Or.  430. 
It  is  manifest  from  these  decisions  that  the  complaint  stated 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  a  breach 
of  the  conditions  of  the  ^*  mortgage  having  occurred,  the  in- 
strument is  sufficient  proof  of  the  mortgagee's  qualified  owner- 
ship of  the  property  therein  described. 

2.  The  decision  of  the  case  must,  therefore,  depend  upon  a 
consideration  of  the  sufficiency  of  the  description  of  the  prop- 
erty mentioned  in  the  mortgage.  In  Spaulding  v.  Mozier,  57 
111.  148,  suit  was  instituted  to  correct  a  mistake  in  the  descrip- 
tion contained  in  a  chattel  mortgage  of  property  which  waa 
located  in  lot  1,  instead  of  lot  11,  in  a  certain  block  in  the  vil- 
lage of  Highland  Park,  Illinois;  but  it  was  held  that  the  mis- 
take complained  of  was  wholly  immaterial,  and  the  court  re- 
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fused  to  grant  the  relief  which  was  sought,  Mr.  Justice  Scott 
eaying:  "That  part  of  the  mortgage  that  designates  the  prop- 
erty as  being  then  situated  'on  lot  one,  block  number  eighteen, 
in  the  village  of  Highland  Park,'  may  be  rejected  as  surplusage, 
and  without  it  the  description  of  the  property  conveyed  is  per- 
fect/' In  Baldwin  v.  Boyce,  152  Ind.  4G,  a  chattel  mortgage 
described  the  property  intended  to  be  affected  thereby  as,  "all 
and  singular,  the  restaurant  and  hotel  furniture  and  fixtures 
located  in  and  situated  in  and  about  the  first,  second,  and  third 
stories  of  No.  313  East  Main  street,  consisting  of  the  following 
articles,"  etc.,  without  referring  to  the  town,  county,  or  state 
in  which  said  street  was  situated.  The  mortgage  recited,  how- 
ever, that  the  mortgagor,  of  Delaware  county,  in  the  state  of 
Indiana,  mortgages  to  Mary  Baldwin,  etc.;  that  the  property 
was  in  the  mortgagee's  possession,  where  it  was  to  remain  until 
the  note  secured  by  the  mortgage  should  mature;  and  it  was 
held  that  the  property  was  bound  by  the  mortgage,  even  in  the 
hands  of  one  who  had  purchased  the  same  from  the  mortgagor. 
It  will  be  observed,  from  an  examination,  of  the  description  of 
the  land  upon  which  the  hops  ^^  were  stated  to  have  been  grow- 
ing in  1895,  that  it  was  the  donation  land  claim  of  Jesse  Morris, 
in  township  7  south,  of  range  4  west,  of  the  Willamette  merid- 
ian, in  Polk  county,  Oregon.  Under  the  donation  laws  of 
Oregon,  a  person  could  obtain  but  one  gift  of  land  from  the 
government;  and  this  being  so,  if  there  were  more  than  one 
Jesse  ^Morris  who  had  obtained  a  donation,  the  number  of  the 
notification  and  claim  w^ould  enable  a  surveyor  to  locate  the 
premises;  and  hence  the  partial  description  by  mcus  and 
bounds  given  in  the  mortgage  may  be  regarded  as  surplusage. 
3.  The  rule  is  quite  general  that,  as  between  the  mortgagor 
and  mortgagee  of  personal  property,  and  also  as  between  such 
mortgagee  and  a  person  who  has  succeeded  to  the  interest  of 
the  mortgagor  with  actual  notice  of  the  conditional  sale,  parol 
testimony  is  admissible  to  identify  the  property  which  was  in- 
tended to  be  given  as  security:  Cobbey  on  Chattel  ^lortgagcs, 
see.  ISS;  Jones  on  Chattel  ^Mortgages,  sec.  64;  Sommer  v.  Is- 
land ]\Iilling  Co.,  24  Or.  214;  Cummings  v.  Tovey,  39  Iowa, 
195;  Clapp'v.  Trowbridge,  74  Iowa,  5-50;  Piano  Mfg.  Co.  v. 
Griffith,  75  Iowa,  102;  American  Well  Works  v.  AYhinery,  76 
Iowa,  400;  Dodson  v.  Dedman,  61  Mo.  App.  209;  Dodge  v. 
Potter,  18  Barb.  193;  Gonlding  v.  Swett,  13  Gray,  517;  Gurley; 
v.  Davis,  39  Ark.  394;  Ranck  v.  IToward-F^nnsom  Co.,  3  Tex. 
Civ.  App.   507;  Duke  v.  Strickland,  43  Ind.  491;  Ebberle  v. 


563  Young  Men's  Christian  Assn.  v.  Croft.     [Oregon, 

Mayer,  51  Ind.  235;  Burns  v.  Harris,  66  Ind.  536;  Tindall  v. 
Wasson,  7i  Ind.  495;  Buck  v.  Young,  1  Ind.  App.  558;  Koehr- 
ing  V.  Aultman,  7  Ind.  App.  475;  Morris  v.  Connor,  108  N  C. 
321.  Under  this  rule,  we  think  the  chattel  mortgage  in  ques- 
tion contained,  as  between  the  mortgagors  and  mortgagee,  a 
feufiicient  description  to  permit  it  to  be  ®*  offered  in  evidence 
to  prove  plaintiff's  qualified  ownership  of  the  hops,  and  that, 
as  between  the  said  parties,  parol  testimony  was  admissible  to 
identify  the  property  intended  to  be  hypothecated;  and  this 
being  so,  the  court  erred  in  refusing  to  permit  the  mortgage 
to  be  received  in  evidence,  in  not  allowing  plaintiff  to  identify 
the  property  and  in  charging  the  jury  to  return  a  verdict  for 
defendants,  and  hence  it  follows  that  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 


CHATTEL  MORTGAGES— SUFFICIENCY  OP  DESCRIPTION— 
PAROL  EVIDENCE.— A  description  in  a  cliattel  mortgage  is  suffi- 
cient if  it  will  enable  third  persons,  aided  by  the  Inquiries  which 
the  instrument  indicates  and  directs,  to  identify  the  property:  Davis 
V.  Pitcher,  97  Iowa,  13,  59  Am.  St.  Rep.  392.  Oral  evidence  is  ad- 
missible for  the  purpose  of  applying  the  terms  of  a  writing  to  the 
subject  matter,  and  removing  any  ambiguity  arising  from  such  ap- 
plication: Stoops  v.  Smith,  100  Mass.  G3,  97  Am.  Dec.  76,  1  Am.  Rep. 
85;  Pursley  v.  Hayes,  22  Iowa,  11.  92  Am.  Dec.  350;  Lanman  v. 
Crooker,  97  Ind.  163,  49  Am.  Rep.  437;  note  to  Harris  v.  Murphy,  56 
Am.  St.  Rep.  661.  Parol  evidence  is  admissible  to  identify  the  prop- 
erty enumerated  in  a  chattel  mortgage,  though  it  may  be  minutely 
described:  See  monographic  note  to  Barrett  v.  Fisch,  14  Am.  St. 
Rep.  239,  on  sufficiency  of  description  of  property  in  chattel  mort- 
gages, and  compare  Stewart  v.  Jaques,  77  Ga,  365,  4  Am.  St.  Rep.  86. 
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[34  Oreqok,  106.] 

MORTGAGES-ASSUMPTION  OF  MORTGAGE  DEBT- 
NONLIABILITY.— A  grantee  of  mortgaged  premises,  who  accepts 
a  deed  thereto  and  agrees  therein  to  pay  the  mortgage  debt,  is  not 
personally  answerable  therefor  if  his  immediate  grantor  was  not 
personally  bound. 

Suit  to  foreclose  a  mortgage.  On  October  19,  1889,  M.  W. 
Gay,  the  owner  of  certain  city  lots,  mortgaged  them  to  W.  Q. 
Eegister  to  secure  the  payment  of  his  note  for  two  thousand 
dollars,  due  in  one  year.  On  December  4,  1889,  the  note  and 
mortgage  were  assi_Tied  to  the  plaintiff  association.  On  Oc- 
tober 23,  1889,  Gay  conveyed  the  property  to  Mary  C.  Hill  and 
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II.  E.  Bristow,  Ly  a  deed  with  warranty  against  all  encum- 
brances, except  the  niurlgage.  These  grantees  did  not  assume 
or  agree  to  pay  the  dc'ot  secured  by  the  mortgage.     On  April  3, 

1893,  for  the  exprcised  consideration  of  four  thousand  eight 
hundred  dollars,  ]\lary  C.  Uox,  formerly  Hill,  Thomas  Box,  her 
husband,  and  II.  E.  Bristow,  conveyed  the  lots  to  the  defend- 
ant H.  M.  Cake,  by  a  deed  with  warranty  against  all  encum- 
brances, except  the  mortgage,  but  this  deed  recited  that  Cake 
assumed  and  agreed  to  pay  the  mortgage  debt.     On  June  18, 

1894,  Cake  conveyed  the  lots  to  the  defendant,  Mary  E.  Croft, 
with  a  similar  warranty  and  exception.  She  did  not  assume 
or  agree  to  pay  the  mortgage  debt.  The  association  brought 
suit  to  foreclose  the  mortgage  and  to  recover  a  personal  decree 
against  Cake.  There  was  a  decree  of  foreclosure,  but  the  suit 
was  dismissed  as  to  the  defendant  Cake,  and  the  plaintiff  ap- 
pealed. 

Wallace  McCamant  and  Snow  &  McCamant,  for  the  appel- 
lant. 

William  M.  Cake,  for  the  respondent. 

108  MOOEE,  J.  This  appeal  presents  the  single  question 
whether  the  grantee  of  mortgaged  premises,  who  accepts  a  deed 
thereto  containing  a  recital  to  the  effect  that  he  assumes  and 
agrees  to  pay  the  mortgage  debt,  is  liable  therefor  ^'^  when 
his  immediate  grantor  was  not  personally  bound.  The  evi- 
dence tends  to  show  that  at  the  time  Cake  purchased  the  lots  in 
question  he  considered  them  worth  about  three  thousand  six 
hundred  dollars;  that  he  paid  on  account  of  the  purchase  the 
gum  of  one  hundred  and  fifty  dollars,  and  executed  to  Mary 
C.  Hill  and  II.  E.  Bristow  a  deed  of  unencumbered  real  prop- 
erty, which  he  valued  at  about  fifteen  hundred  dollars;  and 
from  these  facts  it  is  argued  by  plaintifl's  counsel  that  the 
mori.fT.itre  debt  formed  a  part  of  the  consideration  of  Cake's 
purchase,  and  having,  by  his  acceptance  of  tlie  deed,  assumed 
and  agreed  to  pay  the  said  debt,  his  grantors  thereby  created 
a  fund  for  plaintiff's  benefit,  of  which  Cake  was  trustee,  and, 
this  being  so,  the  law  supplies  the  want  of  privity  of  contract 
between  him  and  the  mortgagor  by  the  fiction  of  an  implied 
promise,  which  a  court  of  equity  will  enforce.  Defendant's 
counsel  insist,  however,  that  inasmuch  as  Mary  C.  Hill  and 
II.  E.  Bristow  were  not  personally  liable  for  the  payment  of 
the  mortgage  debt,  they  did  not  become  Cake's  sureties  by  his 
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assumption  and  agreement  to  pay  it;  and  hence,  as  against  him, 
they  could  not  be  subrogated  by  any  payment  they  might  make, 
and  as  the  mortgagee  could  take  no  better  title  than  they  pos- 
sessed, it  cannot  recover  a  personal  judgment  against  Cake 
upon  his  covenant. 

It  is  impossible  to  reconcile  the  conflict  of  judicial  utterance 
upon  the  question  under  consideration,  but  we  believe  the 
weight  of  authority  supports  the  principle  for  which  defend- 
ant contends.  In  Parker  v.  Jeffery,  26  Or.  186,  the  defendants, 
Eobinson  Brothers,  having  entered  into  a  contract  with  the 
city  of  Portland  for  the  construction  of  a  sewer,  stipulated 
that  they  *Vould  pay  all  sums  of  money  due  at  the  completion 
of  the  work,  or  thereafter  to  become  due,  for  material  used  in, 
and  labor  performed  on,  or  in  connection  with,  said  ^^^  work," 
and  to  secure  the  faithful  performance  of  this  contract  they 
executed  a  bond  to  the  city,  in  which  the  defendants  Jeffery 
and  Bays  joined  as  sureties.  The  plaintiff,  having  sold  and  de- 
livered to  Eobinson  Brothers  material  to  be  used  in  the  con- 
struction of  the  sewer,  and  not  having  been  paid  therefor,  com- 
menced an  action  against  said  sureties  to  recover  the  amount 
so  due  him,  and  it  was  held  that  he  could  not  recover,  because 
it  did  not  appear  that  the  contract  had  been  entered  into  di- 
rectly and  primarily  for  his  benefit.  To  the  same  effect  is  the 
case  of  Washburn  v.  Interstate  Inv.  Co.,  26  Or.  436,  in  which 
Bean,  C.  J.,  says:  *'The  prevailing  doctrine  in  this  country  un- 
doubtedly is  that,  where  one  person,  as  a  consideration  or  part 
consideration  for  an  executed  contract,  promises  another,  for 
a  consideration  moving  from  him  to  pay  or  discharge  some  legal 
obligation  or  debt  due  from  such  other  to  a  third  person,  the 
latter,  although  a  stranger  to  the  consideration  and  not  an  im- 
mediate party  to  the  contract,  may  maintain  an  action  there- 
on if  it  was  made  directly  and  personally  for  his  benefit." 

In  Brower  Lumber  Co.  v.  Miller,  28  Or.  565,  53  Am.  St.  Rep. 
807,  in  construing  a  clause  contained  in  a  bond  given  to  the 
city  of  Portland  for  the  faithful  performance  of  the  stipulations 
of  a  contract  for  making  a  street  improvement,  it  was  held,  in 
effect,  that  inasmuch  as  the  city  was  not  liable  to  the  persons 
who  sought  to  take  advantage  of  the  condition  of  the  bond, 
there  was  no  consideration  for  the  stipulation  to  pay  for  the 
material  used  in  or  the  labor  performed  upon  the  improvement. 
The  conclusion  arrived  at  in  that  case  seems  to  have  been  based 
upon  the  rule  announced  by  Mr.  Justice  Allen,  in  Yrooman  v. 
Turner,  G9  N.  Y.  280,  25  Am.  Rep.  195,  in  which  he  says:  "To 
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give  a  third  party,  who  may  derive  a  benefit  from  the  perform- 
ance of  the  promise,  an  ^^^  action,  there  must  be  (1)  an  intent 
by  the  promisee  to  secure  some  benefit  to  the  third  party;  and 
(2)  some  privity  between  the  two,  the  promisee  and  party  to 
be  benefited,  and  some  obligation  or  duty  owing  from  the 
former  to  the  latter,  which  would  give  him  a  legal  or  equitable 
claim  to  the  benefit  of  the  promise,  or  an  equivalent  from  him 
personally."  In  King  v.  Whitely,  10  Paige,  4G5,  it  was  held 
that  where  the  grantor  of  mortgaged  preinises  is  not  person- 
ally liable  for  the  payment  of  the  debt  thereby  secured,  the 
person  to  whom  he  conveys  the  land  by  a  deed,  which  recites 
that  the  grantee  assumes  the  payment  of  the  debt  as  a  part 
of  the  consideration,  is  not  liable  to  the  holder  of  the  mort- 
gage for  any  deficiency  that  might  exist  upon  a  sale  of  the 
premises  tmdcr  a  foreclosure  of  the  mortgage:  See,  also,  as 
illustrating  this  principle,  Trotter  v.  Hughes,  13  X.  Y.  T4, 
62  Am.  Dec.  137;  Yrooman  v.  Turner,  69  N.  Y.  280,  25  Am. 
Eep.  195;  Pardee  v.  Treat,  82  N.  Y.  385;  Garnsey  v.  Eogers, 
47  N.  Y.  233,  7  Am.  Rep.  440;  Carrier  v.  Paper  Co.,  73  Hun, 
287;  26  N.  Y.  Supp.  414;  Spencer  v.  Spencer,  95  N.  Y.  353; 
Carter  v.  Holahan,  92  N.  Y.  498;  Brown  v.  Stillman,  43  Minn. 
126;  Nelson  v.  Piogcrs,  47  Minn.  103;  Jefferson  v.  Asch,  53 
Minn.  446,  39  Am.  St.  Pep.  618;  Crowell  v.  Hospital  of  St. 
Barnabas,  27  N.  J.  Eq.  650;  Arnaud  v.  Grigg,  29  N.  J.  Eq.  482; 
Norwood  V.  De  Hart,  30  N.  J.  Eq.  412;  Mellen  v.  Whipple,  1 
Gray,  317;  Osborne  v.  Cabell,  77  Va.  462;  Keller  v.  Ashford, 
133  U.  S.  610;  Morris  v.  Mix,  4  Kan.  App.  654;  New  England 
Trust  Co.  V.  Nash,  5  Kan.  App.  739;  Ward  v.  De  Oca,  120  Cal. 
102;  Hicks  v.  Hamilton,  144  Mo.  495,  66  Am.  St.  Eep.  431. 

Where  the  grantor  is  in  equity  bound  to  pay  the  debt  as 
his  own,  the  covenant  of  his  grantee  to  discharge  the  ^^"  oh- 
ligatiou  constitutes  a  promise  made  for  the  benefit  of  tho 
holder  of  the  mortgage,  which  he  may  enforce,  although  the 
primary  object  of  tlie  grantor  in  exacting  tlie  covenant  was  to 
protect  himself  against  his  personal  liability  for  the  debt, 
which  was  a  charge  npon  the  mortgaged  premises:  Burr  v. 
Beers,  24  N.  Y.  178,  80  Am.  Dec.  327;  Pardee  y.  Treat,  82  N. 
Y.  385;  Biddel  v.  Brizzolara,  64  Cal.  354;  Williams  v.  Naftzger, 
103  Cal.  438. 

In  Pennsylvania,  however,  a  different  conclusion  has  been 
reached  by  the  courts,  which  hold  that  a  grantor,  although 
not  personally  lialjle  for  tbe  paynicnt  of  a  mortgage  debt,  may 
direct  how  the  purchase  money  sliall  be  paid;  and  if  the  gi-antee 
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of  the  premises  agrees  to  pay  according  to  such  dii-ectioiis,  he 
will  be  liable  on  his  covenant:  Merriam  v.  Moore,  90  Pa.  St. 
78.  The  rule  adopted  in  Pennsylvania  and  some  other  states 
teems  to  be  founded  on  the  maxim  that  "equity  regards  as 
done  what  ouglit  to  be  done,"  the  application  of  which  treats 
the  land  purchased  as  money,  and  the  grantee  having  agreed, 
as  a  part  of  the  consideration,  to  pay  the  debt,  is  liable  on  his 
covenant  to  the  holder  of  the  mortgage  for  the  faithful  dis- 
position of  the  fund  which  has  been  placed  in  his  hands  by 
the  grantor  for  the  purpose  of  discharging  the  encumbrance. 
If  this  theory  be  correct,  and  the  mortgagee  has  a  claim  in 
equity  upon  the  fund,  it  would  seem  to  follow,  from  the  adop- 
tion of  the  maxim,  that  a  conveyance  of  the  legal  title  must 
necessarily  discharge  the  mortgage,  and  the  holder  thereof, 
having  lost  his  lien  thereby,  is  obliged  to  resort  for  indemnity 
to  the  fund  which  takes  the  place  of  his  security.  The  trans- 
fer of  the  title  to  the  premises,  however,  does  not  discharge 
the  mortgage  thereon;  and  the  holder  of  the  lien  not  having 
parted  with  his  security  nor  incurred  any  loss  in  consequence 
of  the  conveyance,  it  would  seem  to  ^^^  follow  that  he  could 
have  no  claim  whatever  against  the  grantee  who  had  assumed 
and  agreed  to  pay  the  mortgage  debt.  When  default  is  made 
in  the  payment  of  said  debt,  the  encumbrance  on  the  premises 
remains  intact,  and  this  being  so,  the  land  was  never  con- 
verted into  money,  and  the  theory  that  the  purchase  price  in 
the  hands  of  the  grantee  constitutes  a  fund  for  the  purpose  of 
discharging  the  encumbrance  is  unfounded;  thus  showing  that 
the  maxim  involved  is  inapplicable. 

A  conveyance  of  mortgaged  land  by  a  grantor  who  is  not 
personally  liable  for  the  payment  of  the  debt  thereby  secured 
is  not  equivalent  to  remitting  money  to  another  with  a  re- 
quest that  he  pay  it  over  to  the  holder  of  the  mortgage  in  sat- 
isfaction of  the  encumbrance,  in  consideration  of  which  the 
grantee  assumes  and  agrees  to  pay  such  debt.  The  error  in 
the  conclusion,  by  which  the  grantee  under  such  circumstances 
is  held  personally  liable  on  his  covenant,  seems  to  lie  in  the 
adoption  of  theory  as  the  major  premise,  instead  of  basing  the 
reasoning  upon  the  facts  involved.  If  the  grantor,  however, 
is  personally  liable  for  the  payment  of  the  mortgage  debt,  it 
is  but  reasonable  to  suppose  that  when  he  conveys  the  premises 
which  are  subject  to  the  lien,  he  would  seek  indemnity  for  his 
own  benefit,  and  insist  that  the  person  to  whom  he  sold  tlie 
land  should  assume  and  agree,  as  a  part  of  the  consideration. 
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to  pay  the  debt  which  was  a  charge  thereon,  and  the  grantee, 
having  accepted  a  deed  poll  containing  such  a  covenant,  be- 
comes personally  liable  for  the  payment  of  said  debt;  but  this 
covenant  must  necessarily  inure  to  the  grantor  for  whose  bene- 
fit it  was  made,  rather  than  to  the  holder  of  the  mortgage, 
who  has  given  no  consideration  whatever  for  the  additional  as- 
surance which  he  thus  obtains  by  reason  of  the  grantee's  cove- 
nant. In  foreclosing  the  mortgage  such  grantee  is  ^^'^  a  neces- 
sary party  in  order  to  bar  his  equity  of  redemption,  and  the 
court,  having  obtained  jurisdiction  of  his  person,  will,  in  or- 
der to  avoid  a  circuity  of  remedies,  enforce  his  covenant,  not 
for  the  benefit  of  the  holder  of  the  mortgage,  but  to  protect 
the  grantor  from  any  personal  judgment  that  may  be  rendered 
against  him:  Osborne  v.  Cabell,  77  Va.  462.  Mary  C.  Hill  and 
H,  E.  Bristow  not  being  personally  liable  for  the  payment  of 
said  debt,  were  not  benefited  by  Cake's  covenant,  and  if  any 
benefit  was  intended  to  be  derived  therefrom,  plaintiff  must 
have  been  the  recipient  thereof;  but  under  the  recent  decisions 
of  this  court,  which  we  think  are  founded  in  reason  and  sup- 
ported by  the  weight  of  authority,  something  more  than  an  in- 
tended benefit  is  required  to  give  force  to  the  implied  promise, 
and  as  no  personal  debt  was  due  Cake's  grantors,  he  incurred 
no  personal  liability  to  plaintiff  by  his  covenant,  and  hence  it 
follows  that  the  decree  is  affirmed. 


MORTGAGES— ASSUMPTION  OF  DEBT— EFFECT  OF.— Unless 
the  grantor  is  personally  liable  for  a  mortgage  debt  on  the  premises 
granted,  a  grantee  who  has  assumed  and  agreed  to  pay  such  debt,  as 
a  part  of  the  consideration,  is  not  personally  liable  therefor:  Hicks 
V.  Hamilton,  144  Mo.  495,  66  Am.  St.  Rep.  431.  But  see  note  to 
Farmers'  Nat.  Bank  v.  Gates,  72  Am.  St.  Rep.  726,  showing  that  a 
grantee,  who  has  assumed  the  mortgage  debt,  is  liable  to  the  mort- 
gagee therefor,  though  his  grantor  was  not  liable:  See,  also,  the 
notes  to  Pratt  v.  Conway,  71  Am.  SL  Rep.  608;  Baxter  v.  Camp,  71 
Am.  St.  Rep.  200. 
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Hughes  v.  Lansing. 

[34  Oregon,  118.] 

MECHANIC'S  LIEN-PRIVILEGE.— The  right  of  a  party  to 
assert  and  perfect  a  mechanic's  lien  Is  a  statutory  privilege  which 
he  may  exercise  or  not,  at  his  pleasure. 

MECHANICS  LIEN— WAIVER  OF.— The  right  to  a  me- 
chanic's lien  may  be  waived  by  neglecting  to  perfect  it,  and  to 
bring  suit  thereon  within  the  time  prescribed,  or  by  express  agi*ee- 
ment. 

MECHANIC'S  LIEN  — WAIVER  — CONSIDERATION  TO 
SUPPORT— UNILATERAL  CONTRACT.— If  tlie  owner  of  a  build- 
ing, relying  upon  the  waiver,  by  a  materialman,  of  his  right  to  a 
mechanic's  lien,  makes  a  payment  to  his  contractor,  which  for  the 
present  he  has  a  good  right  to  withhold,  and  the  contractor  malies 
a  lilje  payment  in  amount  to  the  materialman,  the  fact  that  the 
materialman  secures  the  benefit  of  such  payment  is  sufficient  con- 
sideration to  support  his  waiver,  although  the  consideration  was  not 
named  in  the  instrument,  where  it  was  well  understood  that  no 
money  would  be  paid  to  the  contractor  at  that  time,  unless  the 
waiver  was  produced;  and  tlie  contract,  having  a  consideration, 
cannot  be  characterized  as  a  unilateral  contract. 

MECHANIC'S  LIEN.— A  WAIVER  OF  ALL  CLAIMS  FOR 
MATERIALS  FURNISHED  to  contractors,  and  used  in  the  owner's 
buildings,  is  equivalent  to  a  waiver  of  the  right  to  claim  a  lien 
therefor  against  the  buildings, 

MECHANICS  LIEN— WAIVER  BY  AGENT— STATUTE  OF 
FRAUDS.— The  right  to  preserve  and  perpetuate  a  mechanic's  lien 
upon  buildings  Is  not  an  Interest  in  land.  Hence,  a  written  waiver 
of  a  mechanic's  lien  by  an  agent,  though  executed  without  the  for- 
malities required  touching  instruments  affecting  land,  Is  a  bar  to 
the  enforcement  of  the  lien  thus  waived. 

MECHANIC'S  LIEN-POWER  OF  AGENT  TO  WAIVE.— An 
agent  having  authority  to  represent  his  principal  in  the  manufac- 
ture and  sale  of  lumber,  and  to  file  mechanics'  liens,  is  empowered, 
without  any  written  authority,  to  waive  a  mechanic's  lien  for  lum- 
ber sold  by  him  for  his  principal. 

MECHANIC'S  LIEN— CLAIM  FOR— WHEN  UNAVAILING 
—CONFUSION  OF  ITEMS.— A  claim  of  mechanic's  lien  for  lien- 
able  items  is  unavailing,  where  it  is  impossible  to  segregate  such 
Items  from  nonlienable  items  set  forth  in  the  account  in  such  claim. 

MECHANIC'S  LIEN  — WAIVER  OF  —  PLEADING.— It  ia 
proper  to  plead  a  waiver  of  a  mechanic's  lien,  as  such,  instead  of 
setting  up  the  matters  and  things  which  gave  rise  to  it  by  way  of 
estoppel. 

Suit  by  Hughes  against  Lansing  and  others.  Goodale,  a  de- 
fendant, answered.  He  set  up  a  mechanic's  lien  against  Lans- 
ing.    There  was  a  judgment  for  Lansing  and  Goodaie  appealed. 

Sherman,  Condit  &  Park,  Tilmon  Ford,  and  D.  C.  Sherman, 
for  the  appellant. 

Shaw,  Hunt  &  McCullocK,  and  George  G.  Bingham,  for  the 

respondent. 
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1^  'WOLVERTOX,  C.  J.  This  is  a  suit  to  foreclose  a  me- 
chanic's lien.  J.  C.  Goodalc,  a  party  defendant,  answered,  set- 
ting up  a  lien  for  lumber  and  materials  farnislied  Plummer  & 
j^ult,  which  were  used  in  several  buildings  constructed  by 
Ihem  for  the  defendant  E.  Y.  Lansing,  as  original  contractors. 
Lansing  defends  against  tliis  claim  of  lien  by  alleging,  in  eifect, 
that  Goodalc,  for  a  valuable  consideration,  waived  his  right 
thereto.  The  facts  upon  which  the  alleged  waiver  is  based 
are,  in  substance,  as  follows:  Goodale  was  engaged  in  the  manu- 
facture and  sale  of  lumber  and  J.  E.  Baker  was  his  agent,  em- 
powered to  conduct  and  carry  on  the  business  at  Salem,  Oregon. 
Baker  was  authorized  to  sign  checks,  receipt  for  collections, 
and  to  act  as  his  agent  generally  in  and  about  the  business, 
but  had  no  written  authority  except  for  signing  checks.  He 
had  always  attended  to  the  necessary  steps  for  perfecting  liens, 
and  as  such  agent  sold  the  lumber  ^'^  and  materials  to  Plum- 
mer &  Ault,  stated  the  account  with  them,  and  subsequently 
tigned  and  verified  the  claim  of  lien  for  record.  He  admits 
the  signing  of  the  alleged  waiver,  but  explains  the  manner  of 
its  procurement  on  cross-examination  as  follows:  "I  didn't  see 
llr.  Lansing  the  day  that  was  given — that  receipt.  In  the 
first  place,  we  gave  that  receipt  to  Plummer  &  Ault  for  the 
amount  paid.  Mr.  Pugh  wrote  out  that  receipt,  and  sent  it 
down  there,  and  I  supposed  it  was  just  a  receipt  that  day  un- 
til I  went  out  there,  and  Mr.  Lansing  said  that  it  was  a  waiver, 
and  that  was  the  first  knowledge  I  had  of  what  I  had  signed." 
The  paper  referred  to  is  in  the  following  language: 

"Salem,  Oregon,  March  15,  1894. 
"^Ir.  E.  Y.  Lansing,  Snlom,  Oregon: 

''This  is  to  certify  that  we,  the  undersigned  lumbering  com- 
pany, do  and  hereby  waive  all  claims  for  lumber  or  other  ma- 
terials furnished  by  us  to  Plummer  &  Ault  (contractors),  used 
in  the  construction  of  the  various  buildings  erected,  or  being 
erected,  on  your  premises  south  of  Salem. 

"J.  C.  GOODALE, 

*Ter  Baker." 

E.  Y.  Lansing  testified  touching  the  matter  as  follows:  "Well, 
the  v,-ay  that  came  was  this:  These  small  buildings' — this  cot- 
tage, barn,  poultry-house — was  done  under  a  verbal  contract; 
and  I  had  no  way  of  protecting  myself;  and  I  said,  when  the 
payment  became  due  to  Plummer  &  Ault' — I  think  it  was  five 
hundred  dollars  on  this  building.     I  said  to  Plummer — in  fact, 
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all  my  transactions  were  with  Plummer — I  said,  TL  want  you 
to  bring' — I  wanted  to  have  those  bills  brought  in;  and  he 
said,  *I  will  go  and  get  your  bills,  and  get  you  ten  thousand 
dollars  more  bond,  if  you  want  it/  Mr.  Pugh  was  present. 
He  came  back  with  this  receipt:  'Received  payment  for  all  the 
lumber  furnished  on  the  Lansing  job/  Mr.  Pugh  was  there, 
and  I  said  to  him,  'That  seems  a  very  improper  way  to  do';  and 
he  said,  *I  will  have  a  waiver  drawn';  and  on  *^^  his  bringing 
me  this  waiver,  I  paid  to  Plummer  &  Ault  the  amount — I 
think  it  was  five  hundred  dollars' — on  the  contract."  Goodale's 
account  with  Plummer  &  Ault  shows  a  credit  of  five  hundred 
dollars  of  the  same  date  as  the  alleged  waiver.  Pugh  was 
charged,  as  Lansing's  architect,  with  the  duty  of  overseeing 
the  work  as  it  progressed,  and  determining  whether  it  was  per- 
formed according  to  contract. 

1.  Upon  this  state  of  the  case  it  is  contended,  in  behalf  of 
Lansing,  that  Goodale  waived  his  lien  upon  the  buildings 
erected  under  contract  with  Plummer  &  Ault.  That  a  party 
may  waive  his  right  to  a  mechanic's  lien  upon  structures  for 
the  building  of  which  his  labor  or  materials  have  been  em- 
ployed is  a  matter  about  which  there  can  be  no  controversy. 
The  right  to  assert  and  perfect  the  lien  given  by  statute  is  a 
privilege  (Brown  v.  Harper,  4  Or.  89)  which  he  may  exercise  or 
not,  at  his  pleasure. 

2.  The  statute  (Hill's  Annotated  Laws,  sec.  3669)  provides 
that  a  person  furnishing  materials,  etc.,  shall  have  a  lien, 
and  sections  3673,  3675,  and  3677,  the  manner  of  preserving 
and  perpetuating  it.  Now,  while  the  statute  gives  the  lien 
in  the  first  instance  for  a  specified  time,  without  the  assertion 
of  any  formal  claim  therefor,  it  is  made  incumbent  upon  the 
lienor,  if  he  intends  to  preserve  his  lien,  to  make  a  record  of 
such  intention,  and  to  bring  suit  thereon  within  the  time 
prescribed,  and,  if  he  does  not  observe  these  regulations,  the 
lien  must  be  deemed  to  have  lapsed.  And  he  may,  if  he  so 
desire,  waive  his  right  or  privilege  of  invoking  the  protection 
which  the  statute  has  accorded  him  as  well,  by  direct  and 
positive  stipulations. 

Wliethcr  the  paper  above  set  forth  constitutes  such  a  waiver 
on  the  part  of  Goodale  we  shall  now  inquire.  Lansing  objected 
to  making  a  certain  payment  upon  his  contract  with  Plummer 
&  Ault  for  the  construction  of  *^  one  of  the  buildings  until 
their  accounts  for  material  were  brought  in,  so  that  he  might 
protect   himself   against   any   claims   of  lien  based   thereon. 
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Among  others  was  the  account  for  lumber  witli  Goodale.  It 
appears  that  I'lummer,  of  tlie  firm  of  Plummer  &  Ault,  with 
the  purpose  of  satisfying  Lansing,  first  obtained  from  Goodale, 
through  Baker,  a  receipt  showing  ''payment  for  all  lumber 
furnished  on  the  Lansing  job."  To  this  Lansing  made  ob- 
jections as  improper,  and  thereupon  Mr.  Pugh,  the  architect, 
said;  "I  will  have  a  waiver  drawn,"  and  presently  returned 
with  the  paper  in  cj^uostion,  and  the  five  hundred  dollars  was 
thereupon  paid  to  Plummer  &  Ault.  Upon  the  same  day 
Plummer  &  Ault  paid  Goodale  a  like  amount,  which  appears 
credited  upon  his  account  with  them. 

It  is  objected  (1)  that  the  purported  waiver  is  a  unilateral 
undertaking,  without  a  corresponding  obligation  or  promise 
upon  the  part  of  Lansing;  that  there  was  no  consideration  to 
support  it,  and  for  these  reasons  it  is  unavailing  for  the  pur- 
pose in  view  in  its  procurement;  and  (3)  that  it  is  a  transaction 
concerning  real  property  in  which  the  supposed  agent,  Baker, 
had  no  competent  authority  to  bind  Goodale,  under  the  stat- 
ute of  frauds. 

3.  If  there  was  a  consideration  supporting  the  alleged  waiver, 
then  it  is  plain,  without  elucidation,  that  it  cannot  be  char- 
acterized as  a  unilateral  contract  or  undertaking.  Lansing  waa 
charged  under  the  statute  with  the  duty  of  seeing  that  what- 
ever payments  he  made  to  Plummer  &  Ault  before  the  expira- 
tion of  thirty  days  after  the  completion  of  the  buildings  were 
distributed  among  the  laborers  and  materialmen  according  to 
tlieir  several  demands;  otherwise  he  would  have  subjected  him- 
self to  a  second  payment  of  the  same  installment;  Hill's  An- 
notated Laws,  sees.  3G78,  3679.  Being  charged  with  such  duty, 
it  was  manifestly  his  right  to  require  Plummer  &  Ault  to 
^-^  bring  in  the  bills  that  they  had  contracted  on  account  of 
the  buildings  constructed,  or  in  course  of  construction.  First, 
the  receipt  of  Goodale  was  produced,  wliich  proved  unsatis- 
factory to  Lansing,  and  then  came  the  alleged  waiver,  and  upon 
the  faith  of  that  instrument  tlie  five  hundred  dollars  was  paid 
to  Plummer  &  Ault,  and  a  like  amount  was  paid  by  them  to 
Goodale.  Goodale  undoubtedly  nnderstood,  through  Baker, 
that  no  money  would  be  paid  to  Plummer  &  Ault  by  Lansing 
until  the  waiver  was  produced;  else  why  should  he  first  give 
a  receipt  showing  "payment  for  all  lumber  furnished  on  the 
Lansing  job,"  and  when  that  proved  unsatisfactory  execute 
the  alleged  waiver?  "We  think  tlie  payment  of  the  five  hun- 
dred dollars  to  Plummer  &  Ault,  under  the  conditions  then 
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present,  and  the  fact  that  Goodale  secured  the  benefit  of  such 
payment,  was  ample  and  sufficient  consideration  to  support  the 
nvaiver  upon  the  part  of  Goodale.  The  writing  was  directed  to 
J^nsing,  and  although  the  consideration  was  not  named  in 
the  instrument,  yet  it  was  well  understood  that  it  was  given 
upon  condition  that  Lansing  would  part  with  the  five  hun- 
tlred  dollars,  which  he  had  good  right  to  withhold  for  the 
present,  and  this  undoubtedly  constitutes  a  valuable  considera- 
tion, and  more  especially  as  Goodale  secured  the  benefit  of  the 
payment  or  its  equivalent.  It  was  as  though  Goodale  had 
requested  the  payment  to  be  made  to  Plummer  &  Ault  upon 
the  condition  of  his  relinquishment  of  his  right  to  claim  a  lien 
for  the  lumber  sold  to  them,  and  an  acceptance  on  the  part  of 
Lansing  by  paying  the  money:  See  Eand  v.  Grubbs,  26  Mo. 
App,  591.  This  disposes,  as  we  have  intimated,  of  the  uni- 
lateral feature  claimed  for  the  undertaking. 

4.  The  waiver  of  all  claims  for  lumber  or  materials  fur- 
nished Plummer  &  Ault  and  used  in  Lansing's  buildings  is 
equivalent  to  the  waiver  of  the  right  or  privilege  of  claiming 
a  lien  therefor;  for  if  Goodale  has  no  claim  ^'*  for  lumber  or 
material  sold  to  Plummer  &  Ault  and  used  in  the  buildings,  he 
can  have  no  right  to  file  or  claim  a  lien  thereon,  based  upon  his 
account  with  them. 

5.  As  it  concerns  the  second  ground  of  objection,  it  is  clear 
that  the  mere  right  or  privilege  of  preserving  and  perpetuating 
a  mechanic's  lien  upon  buildings  is  not  an  interest  in  land. 
The  right  may  be  allowed  to  lapse,  or  its  duration  may  be 
terminated  by  a  payment  of  the  demand  without  a  release;  and 
a  written  waiver  without  the  observance  of  any  of  the  formali- 
ties of  acknowledgment,  etc.,  required  touching  instruments 
affecting  land  will  constitute  an  insuperable  barrier  to  the  en- 
forcement of  a  lien  thus  waived,  so  that  the  essential  char- 
acteristics attending  instruments  affecting  real  property  are 
especially  wanting,  as  it  concerns  the  requisites  of  a  valid 
waiver  of  the  lienor's  right  or  privilege.  The  identical  ques- 
tion has  been  so  decided  in  Burns  v.  Carlson,  53  Minn.  70, 

6.  Mr.  Baker,  as  the  agent  of  Goodale,  executed  and  filed 
the  necessary  claim  to  perpetuate  the  very  lien  the  foreclosure 
of  which  Goodale  is  now  insisting  upon,  and  it  appears  that 
Baker  had  authority  to  this  purpose,  and  to  do  and  transact 
generally  the  business  of  Goodale  in  the  manufacture  and  sale 
of  lumber  at  Salem,  Oregon.  If  he  had  such  authority,  it  is 
clear  that  be  was  empowered,  without  any  written  authority^ 
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thereto,  to  waive  the  right  to  said  lien  as  he  undertook  to,  and 
did  do,  in  the  present  instance. 

7.  It  is  claimed  that  some  of  the  lumber  obtained  and  used 
by  Plummcr  &  Ault  in  Lansing's  building  was  furnished  after 
the  waiver,  and  that  the  lien  for  the  price  thereof  could  not 
be  affected  thereby.  But  however  that  may  be,  it  is  utterly 
impossible  to  segregate  the  lienable  items,  if  such  they  be, 
from  the  nonlienable  items  in  the  account  set  forth  in  the 
claim  of  lien,  which  *-^  is  therefore  unavailing  for  the  pur- 
poses intended:  Williams  v.  Toledo  Coal  Co.,  25  Or.  4.2G,  42 
Am.  St.  Eep.  799. 

8.  The  instrument  in  question,  being  founded  upon  a  valu- 
able consideration,  constituted,  as  we  have  seen,  a  waiver  on 
the  part  of  GooJale  of  his  right  or  privilege  to  claim  or  assert 
liis  lien  against  the  buildings  constructed  by  Plummer  &  Ault 
for  Lansing,  and  it  was  therefore  proper  for  Lansing  to  plead 
it  as  such,  instead  of  setting  up  the  matters  and  things  which 
gave  rise  to  it  by  way  of  estoppel:  28  Am.  &  Eng.  Ency.  of  Law, 
i)?A.  Other  questions  were  presented,  but  the  conclusions  here 
reached  render  their  consideration  unnecessary.  The  decree 
of  the  court  below  will  be  adlrracd. 


^rI:CIIAXIC•S  LIEX.— the  waiver  of  a  tQechanlc's  lien  may 
1)0  infenv'il  from  circniiistnncf^?::  Kirkwood  v.  TToxio,  Ori  Mich.  G2.  So 
Am.  St.  Ill  p.  r)!9.  It  must  arise  from  the  consent  of  the  mechanic, 
express  or  implied,  or  else  fi'om  such  a  line  of  conduct  as  has  es- 
tnj^pod  him  from  assorting  it:  See  monograpliic  note  to  Goble  v. 
<;-iIo,  41  Am.  Dec.  221,  on  tlie  waiver  of  a  mechanic's  lien.  To  pre- 
f:orve  a  moclmnic's  lien,  it  must  be  filed  within  the  time  prescribed: 
l;inis('y's  Api)enl.  2  Watts.  22S,  27  Am.  Dec.  301.  If  a  contractor 
cnvcii.-iats  with  an  owner  not  to  file  a  lien,  or  not  to  permit  one  to 
be  filed  by  otliers.  neither  he  nor  anv  subcontractor  under  him  Is 
entitled  to  a  lien:  Note  to  Waters  v.  Wolf,  42  Am.  St.  Rep.  8.32. 

MIOCIIAMC'S  LIEN-EFFECT  OF  INCLUDING  NONLIEN- 
ABLE ri'E?*lS.— A  claim  for  a  mechanic's  lien,  which  includes  items 
for  which  no  lien  can  I)e  allowed,  is  insufficient  to  support  the  lien: 
Note  to  Peatman  v.  Centerville  Light  etc.  Co.,  67  Am.  St.  Rep.  2S2. 

AGENCY.— A  PKINCIPAL  IS  ROUND  by  all  acts  of  the  agent 
wiihin  the  scope  of  his  authority:  Busch  v.  Wilcox,  82  Mich.  336,  21 
Am.  St.  Rep.  563. 
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Mast  v.  Kern. 

[34  Obkgon,  247.1 

MASTER    AND    SERVANT— INJURY  BY  ONE  EMPLOYI&I 

TO  ANOTHER— A  MASTER'S  LIABILITY  for  an  injury  to  a  ser- 
vant, caused  by  the  negligence  of  anotlier  employs,  depends  upon 
the  character  of  the  act  causing  the  injury,  and  not  upon  the  grade 
or  rank  of  the  negligent  employg. 

MASTER  AND  SERVANT— INJURY  BY  ONE  EMPLOYE  TO 
ANOTHER— MASTER'S  LIABILITY.— If  an  Injury  Is  caused  to  a 
servant  by  another  employ^,  and  the  act  causing  the  injury  was  one 
pertaining  to  the  duty  which  the  master  owed  to  his  servant,  the 
master  is  answerable  for  the  manner  of  its  performance,  without  re- 
gard to  the  ranlc  of  the  servant  or  employ^  to  whom  it  was  in- 
trusted; but,  if  it  was  one  pertaining  only  to  the  duty  of  an  opera- 
tive, the  employs  performing  it,  whatever  his  rank,  was  simply  a 
fellow-servant  with  his  colaborers,  for  whose  negligence  the  master 
Is  not  answerable. 

MASTER  AND  SERVANT  —  FELLOW-SERVANTS— WHO 
ARE— NONLIABILITY  OF  MASTER.— A  master,  having  men  em- 
ployed in  blasting  rock,  in  a  stone  quarry.  Is  not  answerable  for  the 
act  of  the  superintendent  in  directing  one  of  the  men  to  load  a  hole 
drilled  in  the  rock,  after  giant  powder  has  been  exploded  therein  to 
dry  it,  even  where  he  was  empowered  to  hire  and  discharge  em- 
ployes and  was  negligent  in  giving  such  direction  without  waiting 
a  sufficient  time  for  the  hole  to  cool,  which  resulted  in  an  explosion, 
and  an  injury  to  the  man  loading  the  hole,  for  he  was  simply  a 
fellow-servant,  not  then  engaged  in  the  discharge  of  any  duty  which 
the  master  owed  to  the  injured  employs. 

Action  by  Mast  against  Kern  to  recover  damages  for  personal 
injuries.  Mast  had  been  blasting  rock  for  Kern  in  a  stone 
quarry.  He  worked  under  the  direction  of  one  West,  who  had 
charge  of  the  work,  with  power  to  hire  and  discharge  men. 
A  hole  had  been  drilled  in  the  rock  preparatory  to  putting  in  a 
blast,  but,  before  loading  it,  West  dropped  therein  two  or  three 
sticks  of  giant  powder  and  caused  them  to  be  exploded  for  the 
purpose  of  drying  it  out.  Some  powder  was  then  poured  into 
the  hole  and,  as  it  did  not  take  fire.  Mast  was  directed  by  West 
to  put  in  the  black  powder.  While  doing  this,  an  explosion 
occurred,  injuring  the  plaintiff.  A  recovery  was  sought  on  the 
ground  that  West  was  negligent  in  not  waiting  a  sufficient 
length  of  time  for  the  hole  to  cool  after  the  giant  powder  had 
been  exploded  therein,  and  in  not  ascertaining  whether  there 
was  any  fire  in  the  hole  before  directing  the  plaintiff  to  put  in 
the  black  powder.     The  plaintiff  was  nonsuited  and  appealed. 

Watson,  Beekman  &  Watson,  D.  L.  Watson,  D.  L.  Watson, 
Jr.,  and  Edward  Byars  Watson,  for  the  appellant. 
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J.  W.  Bennett  and  Dolpli,  Mallory  &  Simon,  for  tlie  respond- 
ent. 

**^  BEx\"N',  J.     The  motion  for  nonsuit  was,  it  is  stated  in 
the  briefs,  allowed  on  the  ground  that  when  the  plaintiff,  with 
full  knowledge  of  the  situation,  without  protest  or  objection, 
undertook  to  load  the  hole  as  directed  by  West,  he  knowingly 
end  voluntarily  assumed  the  risks  of  a  premature  explosion; 
and  we  are  not  prepared  to  say  at  this  time  that  the  court  was  in 
error  in  so  ruling:  Brown  v.  Oregon  Lumber  Co.,  24  Or.  315. 
But,  however  that  may  be,  the  judgment  of  nonsuit  must  be 
sustained  for  the  reason  that  the  negligence  of  West,  if  any, 
was,  under  the  circumstances,  the  negligence  of  a  coservant,  for 
which  the  defendant  is  not  liable.     It  is  familiar  law  that  a 
servant  assumes,  as  one  of  the  incidents  of  his  employment, 
all  risks  of  injury  from  the  negligence  of  a  fellow-servant,  be- 
cause the  master  cannot,  by  the  exercise  of  the  utmost  care  and 
caution,  guard  against  such  negligence.     But  the  courts  differ 
soinewhat  as  to  M'ho  is  a  fellow-servant,  within  the  meaning  of 
this  rule.     There  are  practically  two  lines  of  decisions  upon 
the  question.     On  the  one  hand  it  is  held,  adopting  the  superior 
servant  criterion,  that  when  the  master  has  given  to  an  em- 
ploye supervisory  control  and  management  of  his  business,  or 
some  particular  department  thereof,  such  person,  while  so  act- 
ing, stands  in  the  place  of  the  master,  as  to  those  under  his 
direction  and  supervision,  and  for  his  negligence  the  master 
is  liable.     This  is  known  in  the  books  as  the  "Ohio  doctrine," 
and  was  adopted  in  effect  by  the  supreme  court  of  the  United 
States  in  Chicago  etc.  Ey.  Co.  v.  Koss,  112  U.  S.  377;  but  that 
case  has  been  very  much  modified,  if  not  in  effect  practically 
overruled,  by  the  subsequent  case  of  Baltimore  E.  E.  Co.  v. 
]]augh,  149  V.  S.  -•'"  3GS.     Under  this  rule  the  liability  of 
the  master  is  made  to  depend  upon  the  rank  or  grade  of  the 
person  M'hose  negligence  caused  the  injury.    On  the  other  hand, 
the  rule,  and  the  one  now  unquestionably  established  and  sup- 
ported by  the  great  weight  of  authority,  both  in  this  country 
and  in  England,  is  that  the  liability  of  the  master  depends 
U])on  the  character  of  the  act  in  the  performance  of  which  the 
injury  arises,  and  not  the  grade  or  rank  of  the  negligent  em- 
ploye.    If  the  act  is  one  pertaining  to  the  duty  the  master 
owes  to  his  servant,  he  is  responsible  for  the  manner  of  its 
performance,  without  regard  to  the  rank  of  the  servant  or  em- 
ploye to  whom  it  is  intrusted;  but,  if  it  is  one  pertaining  only 
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to  the  duty  of  an  operative,  the  employe  performing  it  is  a  fel- 
low-servant with  his  colaborers,  whatever  his  rank,  for  whose 
negligence  the  master  is  not  liable:  McKinney  on  Fellow-ser- 
vants, sec.  43  et  seq.;  Bailey  on  Master's  Liability,  226  et  seq.; 
Wood  on  Master  and  Servant,  sec.  438;  24  Am.  Law  Rev.  175; 
25  Am.  Law  Eeg.  481;  Crispin  v.  Babbitt,  81  N.  Y.  51G,  37  Am. 
Eep.  521;  McCosker  v.  Long  Island  E.  R.  Co.,  84  N.  Y.  77; 
Hussey  v.  Coger,  112  N.  Y.  G14,  8  Am.  St.  Rep.  787;  Brown  v. 
Winona  etc.  R.  R.  Co.,  27  Minn.  162,  38  Am.  Rep.  285;  Ell  v. 
Northern  Pac.  R.  R.  Co.,  1  N.  Dak.  336,  26  Am.  St.  Rep.  621; 
Sayward  v.  Carlson,  1  Wash.  29.  Many  other  authorities  could 
be  cited  to  the  same  effect,  but  these  are  sufficient  to  show  the 
irresistible  current  of  the  decisions,  as  well  as  the  ground  upon 
which  the  doctrine  rests,  and  its  application  to  given  facts. 

And  so  is  the  logical  result  of  the  former  decisions  of  this 
court,  as  the  liability  of  the  master  for  an  injury  to  a  servant, 
caused  by  the  negligence  of  another  employe,  has  always  been 
made  to  depend  upon  the  character  of  ^^^  the  act  causing  the 
injury,  rather  than  the  grade  or  rank  of  the  offending  employe: 
Anderson  v.  Bennett,  16  Or.  515,  8  Am.  St.  Rep.  311;  Hartvig 
v.  Northern  Pac.  Lumber  Co.,  19  Or.  522;  Miller  v.  Southern 
Pac.  Co.,  20  Or.  285;  Carlson  v.  Oregon  Short  Line  Ry.  Co., 
21  Or.  450;  Fisher  v.  Oregon  Short  Line  Ry.  Co.,  22  Or.  533. 
It  is  the  personal  and  absolute  duty  of  the  master  to  exercise 
reasonable  care  and  caution  to  provide  his  servants  with  a  rea- 
sonably safe  place  to  work,  reasonably  safe  tools,  appliances, 
and  instruments  to  work  with,  reasonably  safe  material  to  w^ork 
upon,  suitable  and  competent  fellow-servants  to  work  with 
them,  and  to  make  needful  rules  and  regulations  for  the  safe 
conduct  of  the  work;  and  he  cannot  delegate  this  duty  to  a 
servant  of  any  grade  so  as  to  exempt  himself  from  liability  to  a 
servant  who  has  been  injured  by  its  nonperformance.  Who- 
ever he  intrusts  with  its  performance,  whatever  his  grade  or 
rank,  stands  in  place  of  the  master,  and  he  is  liable  for  the 
negligence  of  such  employe  to  the  same  extent  as  if  he  had  him- 
self performed  the  act,  or  been  guilty  of  the  negligence.  But 
when  the  master  has  performed  his  duty  in  this  regard,  and 
provided  competent  employes,  a  reasonably  safe  place  to  work, 
suitable  materials,  tools,  and  appliances  to  work  with,  and  need- 
ful rules  and  regulations,  and  the  like,  he  has  discharged  his 
whole  duty  in  the  premises,  and  is  not  liable  to  a  servant  for 
the  negligence  of  another  servant  while  engaged  as  an  opera- 
tive.    It  is  true  that  from  this  doctrine  results  the  conclusion 
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that  an  employe  may  in  certain  cases  occupy  a  dual  position  to 
his  fellow  workmen,  lie  may  be  a  vice-i)rincipal  or  the  rep- 
resentative of  tlie  master  as  to  all  matters  where  he  is  intrusted 
Avith  the  discharge  of  duties  which  the  master  himself  is  re- 
quired to  perform,  ^""'^  and  a  coservant  in  the  discharge  of 
duties  not  personal  to  the  master.  But  this  conclusion  is  a 
logical  one,  and  has  been  recognized  and  applied  under  many 
varieties  of  facts:  See  McKinney  on  Fellow-servants,  note  to 
Ecc.  42. 

The  true  test  in  all  cases  hy  which  it  may  be  determined 
whether  the  ncgligMit  act  causing  the  injury  is  chargeable  to 
the  master,  or  is  the  act  of  a  coservant,  is,  Was  the  offending, 
employe  in  the  performance  of  the  master's  duty,  or  charged, 
therewith,  in  reference  to  the  particular  act  causing  the  in- 
jury? If  he  was,  his  negligence  is  that  of  the  master,  and 
the  liability  follows;  if  not,  he  was  a  mere  coservant,  engaged 
in  a  common  employment  with  the  injured  servant,  without 
reference  to  his  grade  or  rank,  or  his  right  to  employ  or  dis- 
charge men,  or  to  his  control  over  them.  In  short,  the  master 
is  liable  for  the  negligence  of  an  employe  who  represents  him 
in  the  discharge  of  his  personal  duties  toward  his  servants. 
Beyond  this  he  is  liable  only  for  his  own  personal  negligence. 
"This,"  as  said  by  Judge  Dillon,  "is  a  plain,  sound,  safe,  and 
practical  line  of  distinction,  We  know  where  to  find  it,  and 
how  to  define  it.  It  begins  and  ends  with  the  personal  duties 
of  the  master.  Any  attempt  to  refine  based  upon  the  notion 
of  'glides'  in  the  service,  or,  what  is  much  the  same  thing, 
distinct  'departments'  in  the  service  (which  departments  fre- 
quently exist  only  in  the  imagination  of  the  judges,  and  not 
m  fact),  will  only  breed  the  confusion  of  the  Ohio  and  Ken- 
tucky experiments,  whose  courts  Iiave  constructed  a  labyrinth 
in  wliicli  the  judges  who  made  it  seem  to  be  able  to  'find  no 
end  in  wandering  mazes  lost'":  24  Am.  Law  Rev.  189.  Xow, 
under  this  rule,  it  is  clear  that  defendant  is  not  liable  for  the 
act  of  West  in  directing  the  plaintiff  to  load  the  hole,  even  if 
it  was  neglect;  for  he  was  not  then  engaged  in  the  discharge 
of  any  duty  which  the  master  owed  to  the  plaintiff,  but  ^^^  was 
a  fellow-servant,  the  risk  of  whose  negligence  was  assumed  by 
the  plaintiff  when  he  entered  upon  the  employment.  There 
is  no  pretense  that  West  was  not  a  fit  and  competent  person 
to  have  charge  of  the  work,  or  that  the  master  was  negligent 
ill  employing  him,  but  the  sole  ground  of  liability  alleged  is 
the  negligence  of  West  in  a  matter  not  pertaining  to  any  duty 
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the  defendant  owed  to  the  plaintiff.  It  follows  from  these 
views  that  the  judgment  of  the  court  below  must  be  aflSrmed, 
and  it  is  so  ordered. 


Who  Is  a  Vice-principal. 
Fellow-servant  Rule.— About  sixty  years  ago,  there  was  Ingrafted 
Into  the  law  of  this  country  what  Is  known  as  the  fellow-servant 
rule,  namely,  that  a  master  Is  not  liable  for  the  negligence  of  a  fel- 
low-servant, engaged  in  the  same  general  employment,  where  he 
has  used  due  diligence  in  the  selection  of  such  fellow-servant, 
and  has  furnished  to  his  employes  suitable  means  for  carrying  on 
the  business  in  which  they  are  engaged:  Farwell  v.  Boston  etc.  R. 
R.  Corp.,  4  Met.  49,  3S  Am.  Dec.  330;  Murray  v.  South  Carolina  R.  R. 
Co.,  1  McMull.  385,  36  Am.  Dec.  268.  This  rule  seems  to  have  been 
first  asserted  in  Priestley  v.  Fowler,  3  Mees.  &  W.  1,  and  is  prob- 
ably the  prevailing  law  in  this  country  at  the  present  time,  with 
Bome  modifications.  But  it  does  not  apply  to  the  question  as  to  who 
is  a  vice-principal,  although  it  is  very  closely  connected  with  it. 
The  well-understood  bedrock  principle  of  the  fellow-servant  doctrine 
Is,  that  every  employ^  assumes  the  risk  of  his  coemploy§s'  negli- 
gence as  one  of  the  ordinary  risks  of  his  work;  and  many  courts 
have  held  that  the  fellow-servant  rule  is  not  confined  to  the  case  of 
two  servants  working  in  company,  or  having  opportunity  to  control 
or  Influence  the  conduct  of  each  other,  but  extends  to  every  case 
In  which  the  two,  deriving  their  authority  and  their  compensation 
from  the  same  source,  are  engaged  In  the  same  business,  though  In 
different  departments  of  duty:  Ilolden  v.  Fitchburg  R.  R.  Co.,  129 
Mass.  268,  37  Am.  Rep.  343;  Lewis  v.  Seifert,  116  Pa.  St.  628,  2  Am. 
St.  Rep.  631;  McMaster  v.  Illinois  Cent.  R.  R.  Co.,  65  Miss.  264,  7 
Am.  St.  Rep.  653;  Louisville  etc.  Ry.  Co.  v.  Petty,  67  Miss.  255,  19 
Am.  St.  Rep.  304;  Moody  v.  Hamilton  Mfg.  Co.,  159  Mass.  70,  38  Am. 
St.  Rep.  396;  Blake  v.  Maine  Cent.  R,  R.  Co.,  70  Me.  00,  35  Am.  Rep. 
297;  Brown  v.  Winona  etc.  R.  R.  Co.,  27  Minn.  102,  38  Am.  Rep.  285; 
while  other  courts  have  held,  as  an  exception  to  such  rule,  that  if 
one  servant  is  injured  through  the  negligent  act  of  his  coservant, 
where  the  two  are  in  different  departments  of  the  same  general 
service,  a  recovery  may  be  had  against  the  master:  Ryan  v.  Chicago 
etc.  Ry.  Co.,  60  111.  171,  14  Am.  Rep.  32.  In  Kentucky,  the  liability 
of  a  master,  in  case  of  a  negligent  Injury  by  one  coservant  to  an- 
other. Is  dependent  upon  the  grade  of  the  employment.  In  that 
Btate,  the  master  is  not  liable  where  the  servants  are  coequals,  but 
he  is  answerable  if  they  are  not  of  equal  grade:  Louisville  etc.  R.  R, 
Co.  V.  Brooks,  83  Ky.  129,  4  Am.  St.  Rep.  135;  Louisville  etc.  R.  R. 
Co.  V.  Cavens,  9  Bush,  559.  Compare  Louisville  etc.  R.  R.  Co.  v. 
Collins,  2  Duvall,  114,  87  Am.  Dec.  486.  The  "superior"  servant 
doctrine  also  prevails  in  Ohio:  Berea  Stone  Co.  v.  Kraft,  31  Ohio  St. 
287,  27  Am.  Rep.  511;  Little  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio, 
416;  but  this  rule  does  not  affect  a  master's  liability  for  the  act  of  an 
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agent,  appointed  to  p(>rf.)rm  some  duty  of  the  master,  although  such 
agent,  when  appointed,  is  a  cosorvant  with  other  employes. 

The  later  current  of  judicial  decision,  as  well  as  of  legislative  ac- 
tion, Indicates  a  mnrlcod  dopaT-ture  from  the  general  rule  that  all 
servants  employed  by  the  same  master,  and  working  under  the  same 
control  and  in  a  conunoa  (Mn|)I(>yinent.  are  fellow-servants,  and  a  dis- 
position Is  manifested  to  so  limit  and  restrict  the  rule  as  shall  im- 
pose upon  the  master  a  just  sliare  of  responsi1)ility  to  his  servant 
for  injuries  sustained  in  liis  employment:  Anderson  v.  Bennett,  16 
Or.  515,  8  Am.  St.  Rep.  311;  Smith  v.  Wabash  etc.  Ry.  Co.,  92  Mo. 
ST.O.  1  Am.  St.  Rep.  729;  Ralmer  v.  Michigan  Gent.  R.  R.  Co.,  93 
Jlich.  303,  32  Am.  St.  Rep.  507;  Murray  v.  St.  Louis  etc.  Ry.  Co.,  98 
Mo.  573;  "lA  Am.  St.  Rep.  GGl ;  Darrigan  v.  New  York  etc.  R.  R.  Co., 
Ti2  Conn.  590,  52  Am.  Rep.  590.  In  fact,  the  question  as  to  who  is 
a  vice-principal  Is  a  separate  and  distinct  matter  from  the  question 
as  to  who  is  a  fellow-servant:  Maloue  v.  Hathaway,  G4  N.  Y.  5,  9,  21 
Am.  Rep.  573.  A  vice-principal  represents  the  master,  and  a  fellow- 
servant  does  not.  Hence,  In  determining  who  Is  a  vice-principal, 
the  question  Is  whether  the  person  whose  status  Is  In  controversy 
has  been  intrusted  with,  and  authorized  to  perform,  any  duty  re- 
quired of  the  master.  The  master's  liability,  in  cases  of  vice-prin- 
cipalship,  does  not  depend  upon  who  performs  the  duty,  but  upon 
the  existence  of  the  duty  itself,  for  there  are  certain  duties  of  the 
master,  as  we  shall  see  further  on,  which  he  cannot  delegate  to  an- 
other, even  though  a  fellow-servant,  and  absolve  himself  from  liabil- 
ity for  their  nonperformance:  I'uUman  Palace  Car  Co.  v.  Laack,  143 
III.  212.  The  fellow-servant  rule  does  not  relieve  a  master  from  his 
duty  toward  employes,  whether  the  master  Is  a  natural  person  or  a 
(•ni-poration:  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am. 
St.  Rep.  ISO;  and  it  is  clear  that  the  master's  negligence,  in  perform- 
ing His  duties,  is  not  one  of  the  risks  assumed  by  a  servant  In  enter- 
ing upon,  or  continuing  in,  his  employment:  Taylor  v.  Evansville 
etc.  R.  R.  Co.,  121  Ind.  124,  10  Am.  St.  Rep.  372;  whether  such  negli- 
gence is  committed  by  the  master  in  person  or  by  an  agent  author- 
ized by  him  to  peiforni  a  duty  resting  upon  the  master:  Dobbin  v. 
KirlmioiKl  etc.  R.  R.  Co.,  SI  N.  C.  44G,  31  Am.  Rep.  512;  Pullman 
l'al.u'(>  Car  Co.  v.  Laack,  143  111.  242.  A  servant  assumes  the 
natural  risks  of  his  employment,  but  not  those  which  the  wrong- 
frJ  !iet  of  the  employer  has  added:  Davis  v.  Central  etc.  R.  R. 
("o..  55  Vt.  84.  45  Am.  Rep.  590;  and  no  reason  is  perceived  why  the 
existence  of  the  rule  as  to  fdlow-servants.  in  any  particular  juris- 
ditiion,  sliould  interfere  with  the  application  of  the  rule  as  to  vice- 
prineipals,  though  it  must  be  confessed  that  the  confounding  of  two 
distinct  rules  of  law,  namely,  the  one  which  requires  the  master  to 
nse  due  care  in  furnishing  the  instrumentalities  with  which  the 
servant  Is  to  do  his  work,  and  wliicli  is  personal  to  the  master,  i^^h- 
dering  him  answerable  for  a  failuri^  in  that  respect,  and  the  other 
t:,at  a  master    is  not  answerable  to  his  servant  for  the  negligence 
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of  his  fellow-servant  In  the  same  common  employment,  has  caused 
many  Inoon^uoiis  decisions  among  the  hundreds  of  cases  on  the 
Kubj'oct  which  huve,  of  recent  years,  found  their  way  Into  the  courts 
of  last  resort;  and  to  lieep  separate  these  two  distinct  rules  of  law, 
in  the  labyrintli  of  inconsistencies  into  which  they  have  been 
thrown,  is  a  perplexing  and  tangled  task.  The  better  reasoned  au- 
thorities, however,  malje  the  distinction  to  which  we  have  adverted, 
and  serv^  to  simplify  the  law  on  tJiis  vexed  question.  The  rule  that 
a  master  is  not  answerable  to  one  servant  for  an  Injury  caused  by 
the  negligence  of  a  fellow-servant  applies  to  those  cases  only  where 
the  injury  complained  of  happens  without  the  fault  of  the  master, 
either  In  the  act  which  caused  the  Injury  or  in  the  employment  of 
the  pei"son  who  caused  it.  It  does  not  apply  when  the  master  is  at 
fault.  In  other  words,  the  fellow-servant  rule  does  not  apply  to  a 
case  in  which  one  servant  is  negligently  Injured  by  another,  where 
the  offending  servant  is  a  vice-principal  or  direct  representative  of 
the  master:  Chicago  etc.  E.  R.  Co,  v.  Swett,  45  111.  197,  92  Am.  Dec. 
20G;  Keegan  v.  Western  R,  R.  Corp.,  8  N.  T.  175,  59  Am.  Dec.  47G; 
Chicago  etc.  R.  R.  Co.  v.  McLallen,  84  111.  109;  Faren  v.  Sellers,  39 
La.  Ann.  1011,  4  Am.  St  Rep.  25G;  Gormly  v.  Vulcan  Iron  Works,  61 
Mo.  492. 

Depnitions  and  General  Principles.— "Wheneyer  a  master  delegates  to 
any  officer,  servant,  agent,  or  employ^,  high  or  low,  the  performance 
of  any  duty  which  really  devolves  upon  the  master  himself,  then 
such  officer,  servant,  agent,  or  employ6  stands  In  the  place  of  the 
master  and  becomes  a  substitute  for  the  master,  or,  in  other  words, 
a  vice-principal,  and  the  master  is  liable  for  his  acts  or  his  negli- 
gence to  the  same  extent  as  though  the  master  himself  had  per- 
formed the  acts  or  was  guilty  of  the  negligence:  Atchison  etc.  R.  R. 
Co.  V.  Moore,  29  Kan.  632,  644;  Hannibal  etc.  R.  R.  Co.  v.  Fox.  31 
Kan.  586.  It  is  held,  in  some  jurisdictions,  that  a  person  employed 
by  a  master  and  given  power  to  superintend,  control,  and  direct 
other  eniploy^s  engaged  in  the  performance  of  certain  work  for  the 
master  is.  as  to  the  men  under  him,  a  vice-principal,  no  matter  what 
he  is  called,  or  what  his  grade  of  service  may  be,  and  that  the  mas- 
ter is  llal)]e  for  In?  negligent  acts  and  omissions  in  performing  his 
duties:  Miller  v.  Missouri  Pac.  Ry.  Co.,  109  Mo.  350,  32  Am.  St.  Rep. 
673;  Bloyd  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  66,  41  Am.  St.  Rep.  So; 
Taylor  v.  Georgia  Marble  Co.,  99  Ga.  512,  59  Am.  St  Rep.  23S; 
Stephens  v.  Hannibal  etc.  Ry.  Co.,  86  Mo.  221;  Moore  v.  St.  Louis 
etc.  Ry.  Co.,  So  Mo.  5SS;  Chicago  etc.  R.  R.  Go.  v.  May,  108  lU.  2SS; 
International  etc.  Ry.  Co.  v.  Iliuzie,  82  Tex.  623;  Fraser  v.  Schroe<ler, 
103  111.  4r)0;  Gravelle  v.  Minneapolis  etc.  Ry.  Co.,  10  Fed.  Rep.  711, 
715;  Union  Vac.  R.  R.  Co.  v.  Doyle,  50  Neb.  555,  561;  Libby  v.  Sclier- 
man.  140  111.  540.  37  Am.  St.  Rep.  191.  Thus,  a  superintendent 
upon  whom  is  dovolvc'd  the  whole  management  and  control  of  work, 
and  who  is  authorized  to  employ  and  discharge  workmen,  to  regu- 
late and  direct  the  manner  of  their  work,  to  provide  the  means  and 


Nov.  1898.]  Mast  v.  Kern.  587 

appliances  necessary  for  Its  prosecution,  and  to  determine  the  time 
and  place  of  its  employment,  may  be  regarded  as  standing  in  the 
place  of  his  master,  and  while  in  the  discharge  of  his  duties  as  such 
superintendent,  he  is  not  deemed  a  fellow-servant  with  the  otliep 
employes  of  his  master  who  are  under  his  control:  Hussey  v.  Coger, 
112  N.  Y.  G14,  8  Am.  St.  Rep.  7S7.  So,  one  who  has  charge  of  other 
servants,  and  has  autlioiity  to  govern  and  direct  their  movements 
in  the  branch  of  tiie  priiicijjal's  business  in  wliich  they  are  engaged 
is,  while  acting  in  pursuance  of  and  within  tlie  scope  of  such  au- 
thority, the  vice-principal,  so  as  to  make  his  acts  and  directions  the 
acts  and  directions  of  tiie  principal:  Libby  v.  Sclierman,  146  111.  540. 
37  Am.  St.  Kep.  101.  One  authorized  by  a  master  to  employ  and 
discharge  men,  in  doing  work  for  the  master,  is  also  held  by  some 
courts  to  be  a  vice-principal,  and  his  negligence  to  be  that  of  the 
master:  Nix  v.  Texas  etc.  Ky.  Co.,  82  Tex.  473,  27  Am,  St  Rep.  Si>7; 
Missouri  Pac.  Ry.  Co.  v.  Williams,  75  Tex.  4,  IG  Am.  St.  Rep.  SG7; 
Texas  etc.  Ry.  Co.  v.  Reed,  88  Tex.  439.  446.  In  North  Carolina,  it 
bas  been  said  that  tlie  test  of  the  question  whether  one  in  charge 
of  other  servants  is  to  be  regarded  as  a  fellow-servant,  or  as  a  mid- 
dleman or  vice-principal,  is  involved  In  the  inquii'y  whether  those 
who  act  under  his  orders  have  just  reason  for  believing  that  the  fail- 
ure or  refusal  to  obey  the  sui»erior  will,  or  may,  be  followed  by  a 
discharge  from  the  service  in  which  they  are  engaged:  Turner  v. 
Goldsboro  Lumber  Co.,  119  N.  C.  387,  39G. 

The  prevailing  opinion  seems  to  be  that  mere  authority  does  not 
make  one  a  vice-principal  so  as  to  charge  the  master  with  his  negli- 
gence; and  that  the  power  of  a  person  to  employ  and  discharge  men, 
in  his  master's  service,  is  a  matter  properly  to  be  considered  in 
c^termining  whether  such  person  is  a  vice-principal;  but  that  such 
power  is  not  conclusive  as  to  the  question  of  vice-principa^ship: 
Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St  Rep. 
18<*;  Newbury  v.  Getchcl  etc.  Mfg.  Co.,  100  Iowa,  441,  62  Am.  St 
Kep.  5S2;  Union  Tac.  R.  R.  Co.  v.  Doyle,  50  Neb.  555;  Hathaway  v. 
Illinois  Cent.  Ry.  Co.,  92  Iowa,  337,  342;  New  Pittsburgh  etc.  Coke 
Co.  v.  Peterson.  13G  Ind.  398,  43  Am.  St  Rep.  327;  Palmer  v. 
Mirhi-an  Cent.  R.  R.  Co.,  93  Mich.  3G3,  32  Am.  St  Rep.  507;  Peter- 
son V.  Whitelireast  etc.  Min.  Co.,  .50  Iowa.  G73,  32  Am.  Rep.  143; 
Maloiie  V.  Ilatliaway,  G4  N.  Y.  5,  21  Am.  Rep.  573;  Chicago  etc.  R.  R. 
Co.  V.  May.  108  111.  288;  ^yebb  v.  Richmond  etc.  R.  R.  Co.,  97  N.  O. 
387.  Nor  does  it  follow  tliat  one  employ^  is  not  a  vice-principal  aa 
to  liis  coenip'.oyes  l>ecause  he  is  not  vested  with  the  authority  to  hire 
and  discharge  tliem:  Union  Pac.  Ry.  Co.  v.  Doyle,  50  Nob.  555. 
Wliether  sucli  employe  has,  or  has  not,  authority  to  employ  and  dis- 
ciiarge  the  coemployC's  under  him  is  sometimes  immaterial  in  deter- 
mining whetlicr  or  not  he  is  a  vice-principal:  Alaska  Min.  Co.  v. 
Whelan,  1G8  U.  S.  8G. 

The  true  and  decisive  test  of  a  vice-principal  Is  not  the  relation  of 
the  employf-s  as  to  eacli  otlier.  but  tlie  character  of  the  act  done 
or  services  performed.     In  other  words,  it  is  the  nature  of  the  duty 
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Intrustcfl  to  the  employi^,  or  the  capacity  In  which  he  acted  while 
doing  the  particnlar  act  complained  of.  It  Is  not  a  question  of 
(Trade  or  rank,  and  the  employe's  place  or  grade  of  service  is  not 
material.  When  a  servant  is  Intrusted  with  some  duty  of  the  mas- 
ter, which  the  latter  owes  to  another  servant,  and  which  cannot, 
therefore,  be  delegated  by  the  master,  and  the  duty  is  not  per- 
formed, or  is  negligently  performed,  the  negligent  servant  is  a 
vice-principal,  for  he  must  be  regarded  as  the  agent  or  represent- 
ative of  his  employer.  Hence,  the  question,  according  to  what 
we  conceive  to  be  the  sounder  principle,  as  to  whether  an  em- 
ploys is  a  vice-principal,  must  be  determined  by  ascertaining 
whether  the  act  performed  or  duty  omitted  Is  one  the  doing  of 
which  Is  charged  upon  the  master,  and  whether  it  has  been 
delegated  by  him  to  the  servant  If  It  Is  such  an  act  or  duty, 
and  has  been  so  delegated,  the  servant  to  whom  such  delegation 
has  been  made  Is  a  vice-principal,  although  he  is  a  coemploy6 
with  other  servants;  and  the  master  Is  answerable  for  Injury  which 
results  from  his  negligent  acts  or  omissions,  where  the  injured  ser- 
vant has  not  been  negligent  and  has  not  assumed  the  risk:  Norfolk 
etc.  R.  R.  Co.  V.  Ilouchins,  05  Va.  398,  64  Am.  St.  Rep.  791;  Newbury 
V.  Getchel  etc.  Mfg.  Co.,  100  Iowa,  441,  62  Am.  St.  Rep.  582;  New 
Pittsburgh  etc.  Coke  Co.  v.  Peterson,  136  Ind.  398,  43  Am.  St.  Rep. 
327;  Hanklns  v.  New  York  etc.  R.  R.  Co.,  142  N.  Y.  416,  40  Am.  St. 
Rep.  616;  Jenkins  v.  Richmond  etc.  R.  R.  Co.,  39  S.  C.  507,  39  Am. 
St.  Rep.  750;  Elledge  v.  National  City  etc.  Ry.  Co.,  100  Cal.  282,  38 
'Am.  St.  Rep.  290;  Daves  v.  Southern  Pac.  Co.,  98  Cal.  19,  35  Am. 
St.  Rep.  133;  Dwyer  v.  American  Exp.  Co.,  82  Wis.  307,  33  Am.  St. 
Rep.  44;  Miller  v.  Missouri  Pac.  Ry.  Co.,  109  Mo.  350,  32  Am.  St. 
Rep.  673;  Daniel  v.  Chesapeake  etc.  Ry.  Co.,  36  W.  Va.  397,  32  Am. 
St.  Rep.  870;  Orman  v.  Mannix,  17  Colo.  564,  31  Am.  St.  Rep.  340; 
Colorado  etc.  Ry.  Co.  v.  Naylon,  17  Colo.  501,  31  Am.  St.  Rep.  335; 
Sweeney  v.  Gulf  etc.  Ry.  Co.,  84  Tex.  433,  31  Am.  St  Rep.  71;  Mc- 
Elligott  V.  Randolph,  61  Conn.  157,  29  Am.  St  Rep.  181;  Ell  v. 
Northern  Pac.  Ry.  Co.,  1  N.  Dak.  336,  2f)  Am.  St.  Rep.  621;  HaiTison 
V.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St  Rep.  180;  Galveston 
etc.  Ry.  Co.  v.  Smith.  76  Tex.  611,  18  Am.  St  Rep.  78;  Lewis  v. 
Scifert,  116  Pa.  St.  62S,  2  Am.  St  Rep.  631;  Calvo  v.  Charlotte,  23 
S.  C.  526.  55  Am.  Rep.  2S;  Davis  v.  Central  Vt  R.  R.  Co.,  55  Vt  84, 
45  Am.  Rep.  590;  Gunter  v.  Graniteville  Mfg.  Co.,  18  S.  C.  262,  44 
Am.  Rep.  573;  Malone  v.  Hathaway,  64  N.  Y.  5,  21  Am.  Rep.  573; 
Flilve  V.  Boston  etc.  II.  R.  Co.,  53  N.  Y.  549,  13  Am.  Rep.  545;  Balti- 
more etc.  R.  Pw.  Co.  V.  Baugh.  140  U.  S.  368,  387;  Northeni  Pac.  R.  R. 
Co.  V.  Peterson,  162  U.  S.  346,  3-52;  Zintek  v.  Stimson  Mill  Co..  6 
Wash.  178;  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242;  Atchison 
etc.  R.  R.  Co.  V.  Moore,  29  Kan.  632;  Lindvall  v.  Woods,  41  Minn. 
212;  Carlson  v.  Northwestern  etc.  Co.,  63  Minn.  428;  Lundl>erg 
V.  Shevlin-Carpenter  Co.,  68  Minn.  135;  Quinn  v.  New  Jersey  etc. 
Co.,  23  Fed.  Rep.  363,  365;  Northern  Pac.  R.  R.  Go.  v.  Peterson,  51 
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Fed.  Rep.  182,  187;  Stockmeycr  v.  Eeed,  55  Fed.  Rep.  259,  2G2; 
Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  380;  Robertson  v. 
Chicago  etc.  R.  R.  Co.,  HG  Ind.  486;  Justice  v.  Pennsylvania  Co., 
130  Ind.  321;  Nail  v.  Louisville  etc.  Ry.  Co.,  129  Ind.  2G0;  Mobile  Ry. 
Co.  V.  Smith,  59  Ala.  245;  extended  note  to  Fox  v.  Sandford,  67  Am. 
Dec.  590.  It  is  said  in  Carlson  v.  Northwestern  etc.  Co.,  63  Minn. 
428,  432,  that  "the  authorities  upon  the  question  when  and  under 
what  circumstances  an  employs  becomes,  as  to  his  fellownservants 
in  a  common  employment,  the  representative  of  the  master,  are 
involved  in  a  bewildering  maze  of  inconsistency  and  injustice";  but 
in  Kerner  v.  Baltimore  etc.  Ry.  Co.,  149  Ind.  21,  24,  it  is  said  that 
"there  is  no  room  for  confusion  as  to  when  one  is  a  vice-principal, 
and  when  a  fellow-servant.  It  is  not  determined  by  rank  in  the 
service  or  title  by  which  he  is  known,  but  it  depends  upon  the  par- 
ticular service  In  which  ho  is  at  the  time  engaged.  If  that  service 
is  in  supplying  instrumentalities  of  the  service,  or  the  place  to  per- 
form the  service— in  short,  if  he  is  performing  a  duty  owing  by  the 
master  to  the  injured  servant,  by  authority  of  the  master,  and  does 
it  negligently,  or  if  he  negligently  omits  a  duty  of  the  master  which, 
he  is  delegated  to  perform— his  negligence  is  that  of  the  master. 
But,  if  he  is  engaged  with  the  servant  injured  in  the  common  ser- 
vice of  the  master,  not  involving  some  duty  of  the  master,  he  Is  a 
fellow-servant." 

In  applying  the  doctrine  that  the  character  of  the  act,  in  the  per- 
formance of  which  an  injury  arises  to  a  coemployS,  determines 
whether  the  offending  servant  is  a  vice-principal  or  not.  It  will  be 
found  that  the  offending  employ^  may,  in  certain  cases,  occupy  a 
dual  position  as  to  his  fellow-workmen.  He  may  be  a  vice-principal 
or  the  representative  of  the  master  as  to  all  matters  where  he  is 
intrusted  with  the  discharge  of  duties  which  the  master  himself  is 
re(iuired  to  perform,  and  a  coservact  in  the  discharge  of  duties  not 
personal  to  the  master:  Hussey  v.  Coger,  112  N.  Y.  614,  8  Am.  St, 
Rep.  787;  National  Fertilizer  Co.  v.  Travis,  102  Tenn.  16;  Texas  etc. 
Ry.  Co.  V.  Roed,  88  Tex.  439,  445;  Ell  v.  Nortlieru  Pac.  R.  R.  Co., 
1  N.  Dak.  336,  26  Am.  St.  Rep.  621;  Crispin  v.  Babbitt,  81  N.  Y.  516, 
37  Am.  Rep.  521;  Lindvall  v.  Woods,  41  Minn.  213;  Jackson  v.  Nor- 
folk etc.  B.  R.  Co.,  43  W.  Ya.  3S0;  Justice  v.  Pennsylvania  Co.,  130 
Ind.  321;  Brunell  v.  Southern  Pac.  Co.,  34  Or.  256,  259;  Stockmeyer 
V.  Reed,  55  Fed.  Rep.  259;  Roed  v.  Stockmeyer,  74  Fed.  Rep.  186; 
HarrLson  v,  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St.  Rep. 
180;  Theleman  v.  Moeller.  73  Iowa,  108,  5  Am.  St  Rep.  663;  Railway 
Co.  V.  Torrey,  58  Ark.  217.  Thus,  a  servant  or  agent  of  a  railway 
company  may  be  charged  with  a  duty,  such  as  keeping  a  safe  track 
and  furnishing  safe  machinery,  from  which  his  master  cannot  ab- 
solve himself  by  imposing  it  upon  a  mere  servant.  If  tlie  neglect  of 
such  a  duty  results  in  injury  to  a  coemployS,  the  master  is  answer- 
able; but,  on  the  other  hand,  such  servant  or  agent  may  have  other 
duties  to  perform,  not  of  tine  character  named,  in  the  perfonnance 
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of  "Which  he  stands  toward  his  coemploy^s  merely  as  a  fellow- 
eervant.  For  the  neglect  of  such  duties  the  latter  cannot  recover: 
Texas  etc.  Ry.  Co.  v.  Reed,  88  Tex.  439,  445.  So,  while  an  engineer 
may  be,  in  operating  his  engine,  a  fellow-servant  of  another  em- 
ploy6  who  adjusts  the  belts,  yet  he  is  a  vice-principal  to  the  same 
employ6  M'ith  respect  to  the  safety  and  repair  of  the  signal  appli- 
ances intended  for  the  latter's  protection:  National  Fertilizer  Co.  v. 
Travis,  102  Tenn.  16.  And,  while  a  section  foreman  and  his  subor- 
dinates generally  occupy  the  position  of  vice-principal  and  servants 
as  to  each  other,  yet  such  foreman  may  become  the  fellow-servant 
of  his  subordinates  during  the  performance  of  work  properly  that 
of  a  fellow-servant,  as  by  handling  the  brake  on  a  hand-car  used 
by  the  section  gang.  While  engaged  in  such  work  the  principal  is 
not  liable  for  injuries  resulting  to  a  member  of  the  section  gang 
from  the  foreman's  negligence:  Gann  v.  Railroad,  101  Tenn.  380,  70 
Am.  St.  Rep.  GST.  An  agent  of  high  rank  may  be,  at  the  time  an 
act  is  done,  a  fellow-servant  of  an  employ^  occupying  a  subordinate 
position:  Hussey  v.  Coger,  112  N.  Y.  G14,  8  Am.  St  Bep.  787;  and 
tlie  fact  that  a  railroad  engineer  occupies,  as  to  some  matters,  the 
position  of  a  vice-principal  does  not  affect  the  question  as  to 
whether  he  is  a  fellow-servant  in  other  matters:  National  Fertilizer 
Co.  V.  Travis,  102  Tenn.  IG.  One  performing,  with  coemploy6s,  a 
servant's  work  is  a  fellow-servant  at  the  time,  though  he  has 
been  intrusted  with  higher  duties:  Brick  v.  Rochester  etc.  R.  R.  Co., 
08  N.  Y.  211,  216.  It  does  not  follow,  because  a  master  of  ma- 
chinery acts  In  a  distinct  and  special  employment  In  making  the 
selection  of  an  engine,  that  he  is  not  a  fellow-servant  with  those 
operating  it,  in  his  ordinary  employment  as  master  of  machinery: 
Cumberland  etc.  R.  R.  Co.  v.  State,  44  Md.  283,  294.  If  the  fore- 
man and  vice-principal  of  an  electric  railroad  company  performs  the 
duties  of  a  common  laborer,  by  acting  himself  as  motorman  in 
bringing  in  cars  upon  a  repair  track  to  be  cleaned,  repaired,  and  in- 
spected, he  acts  in  a  double  capacity,  but  the  company  is  answer- 
able for  his  negligence,  if  any,  because  it  arises  in  the  exercise  of 
duties  devolving  upon  him  In  his  capacity  as  vice-principal,  with 
respect  to  the  placing,  cleaning,  repairing,  and  Inspection  of  cars: 
Metropolitan  etc.  R.  R.  Co.  v.  Skola,  183  111.  4.54,  457,  ante,  p.  120;  and 
the  foreman  of  a  department,  who  takes  part  in  the  performance  of 
labor  with  his  men,  is  a  fellow-servant,  as  to  acts  which  it  Is  not 
the  duty  of  the  master  to  perform:  Findlay  v.  Russell  etc.  Foundry 
Co..  108  Mich.  2SG,  290.  But,  where  a  servant  is  injured,  the  fact  that 
the  vice-principal  is  temporarily  working  with  other  employes  as  a 
co-employ^,  assisting  to  do  what  he  has  ordered  to  be  done,  does  not 
make  him  a  fellow-servant  with  the  injured  party,  so  as  tx)  relieve 
the  master  from  liability:  Pittsburgh  Bridge  Co.  v.  Walker.  170 
111.  ijoO.  5.^4.  A  master,  however,  is  not  answerable.  In  those  states 
where  mere  authority  makes  one  a  vice-principal,  for  the  negligent 
acts  of  a  vice-principal  which  are  not  the  result  of  any  exercise 
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of  his  authority  as  foreman,  as  in  a  case  where  he  assists  another 
servant  of  the  master  in  lifting  barreis  of  salt  from  a  wagon:  Gall 
V.  Bec1<stein,  173  III.  1S7.  A  forcMunn,  superintendent,  or  superior 
servant,  and  an  inferior  servant,  when  tlie  two  are  engaged  In  the 
same  general  worlv  for  the  master,  are  fellow-servants.  The  supe- 
rior rank  of  the  former  cannot  lift  him  above  the  grade  of  a  fellow- 
servant  into  the  position  of  a  vice-principal,  so  long  as  he  is  en- 
gaged in  the  work  of  a  servant  only.  In  such  a  case,  tlie  superior 
fcervant  is  no  more  tlie  representative  of  the  master  than  the  inferior 
servant,  except  in  the  enlarged  field  of  his  action,  and  the  wider 
scope  of  tlie  trusts  confided  to  him;  nor  does  his  rank  increase  the 
risks  of  his  employment  assumed  by  the  inferior  servant:  Ell  v. 
Northern  Tac.  R.  R.  Co.,  1  N.  Dak.  33G,  2G  Am.  St  Rep.  G21. 

A  servant,  agent,  or  employs,  while  performing  a  duty  required 
of  the  master,  stand.s  in  the  place  of  the  master  and  becomes  a 
vice-principal.  The  master  is,  therefore,  answerable  for  his  negli- 
gence: Newbury  v.  Getchel  etc.  Mfg.  Co.,  100  Iowa,  441,  62  Am.  St. 
Rep.  GS2;  Fink  v.  Dcs  Moines  Ice  Ce.,  84  Iowa,  321,  325;  Ilaworth 
V.  See  vers  Mfg.  Co.,  S7  Iowa,  705;  Doughty  v.  Penobscot  Log  etc. 
Co.,  7G  Me.  143;  Georgia  Tac.  Ry.  Co.  v.  Davis,  92  Ala.  300,  25  Am. 
St.  Rep.  47;  Chicago  etc.  R.  R.  Co.  v.  Avery,  109  111.  314.  The  fact 
that  a  servant  injured  by  the  negligence  of  a  fellow-servant  was  a 
minor  does  not  make  tlie  fellow-servant  a  vice-principal:  Newbury 
V.  Getchel  etc.  Mfg.  Co.,  100  Iowa,  441,  G2  Am.  St.  Rep.  582.  The 
.statute  of  Texas  declares  that  "all  persons  engaged  in  the  service 
of  any  railway  corporation,  foreign  or  domestic,  doing  business  in 
that  state,  who  are  intrusted  by  such  corporation  with  the  author- 
ity of  superintendence,  control,  or  conimaud  of  other  persons  in  the 
employ  or  service  of  such  corporation,  or  with  the  authority  to 
direct  any  other  employ^  in  the  performance  of  any  duty  of  such 
emjiloye,  are  vice-principals  of  sucli  corporation,  and  are  not  fellow- 
servants  with  such  employ6":  See  act  of  March  10,  1891,  Gen.  Laws, 
c.  24.  sec.  1,  p.  25.  Upon  a  given  state  of  facts  the  question  as  to 
vviietlier  one  is  a  Aice-principal  is  one  of  law  for  the  court:  Yates 
V.  McCullough  Iron  Co.,  09  Md.  370;  Donnelly  v.  San  Franci,sco 
Bridge  Co.,  117  Cal.  417;  but  it  is  generally  a  mixed  question  of 
law  and  fact:  Union  Pac.  R.  R.  Co.  v.  Doyle,  50  Neb.  555,  557;  Dube 
v.  Lewiston,  S3  :Me.  211. 

Mastefs  Duties. — As  the  doctrine  of  vice-principal  begins  and  ends 
with  the  personnl  duties  of  the  master,  it  Is  essential  to  an  under- 
standing of  the  doctrine  to  know  wliat  tliose  duties  are.  A  master 
owes  to  a  servant  entering  his  employment  the  duty  of  providing 
lihn  with  a  reasonably  safe  place  in  Avliich  to  work,  having  refer- 
ence to  the  cliaracter  of  the  employment  in  which  the  servant  is 
engaged:  Northern  Pac.  R.  R.  Co.  v.  Peterson,  1G2  U.  S.  34G,  353; 
McElligott  V.  Randolph,  Gl  Conn.  157,  29  Am.  St.  Rep.  181;  Flan- 
negan  v.  Cliesapeake  etc.  Ry.  Co.,  40  W.  Va,  436,  52  Am.  St.  Rep. 
89G;  Camp  v.  Hall,  39  Fla.  535;   Fink  v.  Des  Moines  Ice  Co.,   84 


692  Mast  v.  Kern.  [Oregon, 

Iowa,  321,  325;  Grant  v.  Varney,  21  Colo.  329;  Elledge  v.  National 
City  etc.  Ry.  Co.,  100  Cal.  282,  38  Am.  St  Rep.  290;  Louisville  etc. 
Ry.  Co.  V.  Graham,  124  Ind.  89;  Nail  v.  I^uisville  etc.  Ry.  Co.,  129 
Ind.  260;  Pantzar  v.  Tilly  etc.  Min.  Co.,  99  N.  T.  368;  Hess  v.  Rosen- 
thal, 160  ni.  621;  Norfolk  etc.  R.  R.  Co.  v.  Houchins,  95  Va.  398, 
64  Am.  St,  Rep.  791. 

He  also  owes  the  duty  of  providing  and  keeping  in  proper  repair 
reasonably  safe  tools,  appliances,  and  machinery  for  the  accom- 
plishment of  the  work  necessary  to  be  done:  Northern  Pac.  R.  R. 
Co.  V.  Peterson,  1G2  U.  S.  34G,  353;  Hough  v.  Railway  Co.,  100  U. 
S.  218;  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  380,  382;  Flanne- 
gan  V.  Chesapeake  etc.  Ry.  Co.,  40  W.  Va.  436,  52  Am.  St  Rep.  896; 
Camp  V.  Hall,  39  Fla.  535;  Fink  v.  Des  Moines  Ice  Co.,  84  Iowa, 
321,  325;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181;  Indiana  etc.  Ry. 
Co.  v.  Snyder,  140  Ind.  647;  Madden  v.  Chesapeake  etc.  Ry.  Co.,  28 
W.  Va.  610,  57  Am.  Rep.  695;  Pantzar  v.  Tilly  etc.  Min.  Co.,  99 
N.  Y.  3G8;  Bushby  v.  New  York  etc.  R.  R.  Co.,  107  N.  Y.  374,  1  Am. 
St.  Rep.  844:  Boelter  v.  Ross  Lumber  Co.,  103  Wis.  324;  Ohio  etc. 
Ry.  Co.  V.  Pearcy,  128  Ind.  197;  Whalen  v.  Centenary  Church,  62 
Mo.  326;  Parsons  v.  Missouri  Pac.  Ry.  Co.,  94  Mo.  286;  Benzing  v. 
Steinway,  101  N.  Y.  547;  Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  St  146; 
Norfolk  etc.  R.  R.  Co.  v.  Houchins,  95  Va.  398,  M  Am.  St  Rep.  791; 
Richmond  etc.  R.  R.  Co.  v.  Burnett,  88  Va.  538;  Norfolk  etc.  R.  R. 
Co.  V.  Nuckols,  91  Va.  193;  Norfolk  etc.  R.  R.  Co.  v.  Ampey,  93  Va. 
108;  Cooper  v.  Pittsburgh  etc.  R.  R.  Co.,  24  W.  Va.  37. 

He  must  exercise  proper  diligence  in  the  employment  of  reason- 
ably safe  and  competent  men  to  perform  their  respective  duties: 
Northern  Pac.  R.  R.  Co.  v.  Peterson,  162  U.  S.  346,  353;  Jackson  v. 
Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  380,  382;  Flannegan  v.  Chesapeake 
etc.  Ry.  Co.,  40  W.  Va.  436,  52  Am.  St  Rep.  896;  Madden  v.  Chesa- 
peake etc.  Ry.  Co.,  28  W.  Va.  610,  57  Am.  Rep.  696;  Pantzar  v.  Tilly 
etc.  Min.  Co.,  99  N.  Y.  368;  Bushby  v.  New  York  etc.  R.  R.  Co., 
107  N.  Y.  374,  1  Am.  St  Rep.  844;  Ardesco  Oil  Co.  v.  Gilson,  63  Pa. 
St  146;  Norfolk  etc.  R.  R.  Co.  v.  Houchins,  95  Va,  398,  &4  Am.  St 
Rep.  791;  Norfolk  etc.  R.  R.  Co.  v.  Nuckols,  91  Va.  193;  Norfolk 
etc.  R.  R.  Co.  V.  Ampey,  93  Va.  108;  Harper  v.  Indianapolis  etc. 
R.  R.  Co.,  44  Mo.  488;  Laning  v.  New  York  etc.  R.  R.  Co.,  49  N.  Y. 
521,  10  Am.  Rep.  417;  Flike  v.  Boston  etc.  R.  R.  Co..  53  N.  Y.  549, 
13  Am.  Rep.  545;  Tyson  v.  North  and  South  etc.  R.  R.  Co.,  61  Ala. 
5.54,  32  Am.  Rep.  8;  Harrison  v.  Detroit  etc.  R.  R.  Co..  79  Mich. 
409,  19  Am.  St.  Rep.  180;  Core  v.  Ohio  River  R.  R.  Co.,  38  W.  Va. 
45G;  Miller  v.  Southern  Pac.  Co.,  20  Or.  285. 

And  it  has  been  held  In  some  states  that  the  master  owes  the 
further  duty  of  adopting  and  promulgating  safe  and  proper  rules, 
when  needed  for  the  conduct  of  his  business,  including  the  care  and 
management  of  the  machinery  and  the  running  of  trains  on  a  rail- 
road, and,  having  adopted  such  rules,  to  conform  to  them:  Jackson 
V.  Norfolk  etc.  E.  R.  Co.,  43  W.  Va.  382;  Flannegan  v.  Chesapeake 
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etc.  Ry.  Co.,  40  W.  Va.  43G,  52  Am,  St.  Rep.  SOG;  Madden  v.  Chesa- 
peake etc.  Ry.  Co.,  2S  W.  Va.  GIO,  57  Am.  Rep.  G95;  Bushby  v.  New 
York  etc.  R.  R.  Co.,  107  N.  Y.  374,  1  Am.  St.  Rep.  844;  Norfolk  etc. 
R.  R.  Co.  V.  Ilonchins,  9G  Va.  398,  G4  Am.  St.  Rep.  791;  Chicago 
etc.  Ry.  Co.  v.  Taylor,  69  111.  401,  18  Am.  Rep.  620;  Harrison  v. 
Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St.  Rep.  ISO;  MiUer  v. 
Soutliern  P.ic.  Co.,  20  Or.  2S5;  Schroeder  v.  CLicago  etc.  R.  R.  Co.» 
108  Mo.  322. 

If  the  master  is  neglectful  In  any  of  these  matters,  or  in  any 
other  matter  respecting  the  safety  of  his  employC'S,  It  is  a  neglect 
of  a  duty  which  he  personally  owes  to  his  employes,  and  if  one  of 
them  is  injured  by  reason  of  such  negligence,  the  master  is  answer- 
al)le:  Northern  Pac.  R.  R.  Co.  v.  Peterson,  1(52  U.  S.  340,  353;  .Tack- 
son  V.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  380,  383;  Flannegan  v.  Chesa- 
peake  etc.  Ry.  Co.,  40  W.  Va.  430,  52  Am.  St.  Rep.  89G;  Daniel  v. 
Chesapeake  etc.  Ry.  Co.,  30  W.  Va.  397,  32  Am.  St,  Rep.  870;  Hesa 
V.  Rosenthal,  100  111.  021;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich. 
409,  19  Am.  St.  Rep.  ISO.  If  the  master,  however,  instead  of  per- 
sonally performing  these  obligations,  engages  another  to  do  them 
for  him,  he  is  answerable  for  the  neglect  of  that  other,  which  in 
such  a  case  is  not  the  neglect  of  a  fellow-servant,  no  matter  what 
his  position  as  to  other  matters,  but  is  the  neglect  of  the  master  to 
do  tliose  things  which  it  is  the  duty  of  the  master,  as  such,  to  per- 
form: Northern  Pac.  R.  R.  Co.  v.  Peterson,  162  U.  S.  34G,  353;  Jack- 
son V.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  380,  383;  Flannegan  v. 
Chesapeake  etc.  Ry.  Co.,  40  W.  Va.  436,  52  Am.  St.  Rep.  89G;  Daniel 
V.  Chesapeake  etc.  Ry.  Co.,  30  W.  Va.  397,  32  Am.  St.  Rep.  870;  Hess 
V.  Rosenthal,  IGO  111.  021;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich. 
409,  19  Am.  St.  Rep.  ISO. 

Expressed  in  anotlier  form,  it  Is  the  duty  of  a  master  to  use  rea- 
sonable  care  in  supplying  and  maintaining  safe  and  suitable  instru- 
mentalities for  the  porformance  of  tlie  work  required  of  his  ser- 
vants; and  the  term  "iDStrunientalitios"  includes  not  only  ma- 
chinery, premises,  and  all  the  implements  of  every  kind,  but  also 
Iho  persons  employed  to  operate  them  and  whatever  else  may  be 
necessary  for  the  safety  and  protpction  of  the  employes:  Drymala 
v.  Tlionipson,  20  Minn.  40;  McDermott  v.  Hannibal  etc.  R.  R.  Co.» 
87  Mo.  28.J.  297;  Pullman  Palace  Car  Co.  v.  I.aack,  143  111.  242; 
Holdon  V.  Fitchburg  R.  R.  Co.,  129  Mass.  20S,  37  Am.  Rep.  343;  Fay 
V.  Minneapolis  etc.  Ry.  Co.,  30  Minn.  2:jl;  Fink  v.  Des  Moines  Ice 
Co.,  84  Iowa,  321,  325;  Leonard  v.  Kinnaro,  174  111.  532. 

The  master's  duty  to  his  employes  to  provide  safe  places  for  them 
in  Avliich  to  work  is  a  continuing  one,  and  requires  him  to  use 
ordinary  care  to  keep  tliem  safe,  and  if  they  become  unsafe  through 
hi.s  neglect,  or  are  made  unsafe  through  his  act,  he  must  answer 
in  damages  to  a  servant  who  is  Injurod  thereby,  who  is  himself 
free  from  contributory  negligence:  Nail  v.  Louisville  etc.  Ry.  Co., 
Ail.  Bt.  Rep.,  Vol.  LXXV.—iH 
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120  Ind.  200,  271;  Ohio  etc.  Ey.  Co.  v.  Pearcy,  128  Ind.  197.  And 
the  master's  duty  to  provide  reasonably  safe  and  suitable  machinery 
■and  appli.inces  for  his  business  includes  not  only  the  exercise  of 
reasonable  care  in  furnishing  such  appliances,  but  also  the  exercise 
•of  like  care  in  keeping  the  same  in  repair  and  making  proi>er  in- 
spections and  tests:  Norfolk  etc.  R.  R.  Co.  v.  Houchins.  95  Va.  398, 
407,  G4  Am.  St.  Rep.  791,  799;  Boelter  v.  Ross  Lumber  Co.,  103  Wis. 
S24;  Ohio  etc.  Ry.  Co.  v.  Tearcy,  128  Ind.  197.  So,  the  designation 
of  an  agent,  however  fit  and  competent  that  agent  may  be,  for  the 
execution  of  the  master's  duties,  "does  not  fill  out  the  sum  of  the 
master's  obligation,"  nor  serve  to  relieve  the  master  from  further 
liability.  Until  the  agent  thus  selected  and  empowered  in  fact  acts 
np  to  the  limit  of  the  duty  of  his  master  to  act,  the  master's  duty 
is  not  done.  The  master's  duty  requires  performance,  and  it  must 
be  performed  either  by  the  master  or  his  agent:  McEUigott  v.  Ran- 
dolph, Gl  Conn.  157,  29  Am.  St  Rep.  181.  One  of  the  positive  duties 
of  a  master  is  to  adopt  for  the  protection  and  safety  of  his  em- 
ployes, where  he  is  engaged  in  a  complex  and  dangerous  business 
requiring  it,  definite  rules  for  their  protection,  and  a  failure  to 
do  so  Is  such  negligence  as  renders  him  answerable  for  all  Injuries 
Insulting  therefrom:  Morgan  v.  Hudson  River  etc.  Iron  Co.,  133  N. 
Y.  666;  Schroeder  v.  Chicago  etc.  R.  R.  Co.,  108  Mo.  322.  Thus,  a 
railroad  company  is  liable  to  its  servants  for  injuries  received  in 
consequence  of  a  want  of  regulations  for  their  guidance  in  making 
flying-switches,  and  in  the  shunting  and  kicking  of  its  cars:  Reagan 
V.  St.  Louis  etc.  Ry.  Co.,  93  Mo.  348,  3  Am.  St.  Rep.  542.  The  rule 
providing  that  a  master  must  supply  and  maintain  safe  and  suit- 
able instrumentalities  for  the  performance  of  work  demanded  of  his 
servants  requires  a  railroad  company  to  keep  and  maintain  a  safe 
roadbed  and  clear  track:  Wright  v.  Southern  Ry.  Co.,  123  N.  C.  280; 
Plannegan  v.  Chesapeake  etc.  Ry.  Co.,  40  W.  Va.  436,  52  Am.  St. 
Rep.  896;  Norfolk  etc.  R.  R.  Co.  v.  Nuckol,  91  Va.  193;  and  safe 
cars:  Parsons  v.  Missouri  Pac.  Ry.  Co.,  94  Mo.  286;  Miller  v.  South- 
<>rn  Pac.  Co.,  20  Or.  285.  It  must  also  keep  its  rolling  stock,  tools, 
machinery,  and  appliances  in  good  and  safe  condition:  Miller  v. 
Southern  Pac.  Co.,  20  Or.  285,  294.  It  is  the  general  duty  of  a 
master,  though  a  positive  and  absolute  one,  to  provide  a  safe 
■"plant":  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  380,  382;  Mad- 
<flen  V.  Chesapeake  etc.  Ry.  Co.,  28  W.  Va.  610,  57  Am.  Rep.  695; 
and  to  exercise  a  general  supervision  of  his  business:  Harrison  v. 
Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St.  Rep.  ISO. 

A  master  must  exercise,  in  tlie  carrying  on  of  his  business,  all 
the  watclifuliioss  over  his  servants,  and  employ  aU  the  safeguards 
tor  their  protect i(jn  and  safety  which  a  ri'asonahle  and  considerate 
prudence  may  dictate.  For  any  violation  of  tliis  duty  resulting  in 
an  Injury  to  a  servant,  the  master  is  answeral)le  to  him,  and  this 
Is  true  though  the  master  has  deputed  to  another  employs  or  ser- 
Tant  the  performance  of  the  neglected  duty:  Daniel  v.  Chesapeake 
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etc.  Ry.  Co.,  3G  W.  Va.  307,  32  Am.  St.  Rep.  870;  Dayharsh  v.  Hanni- 
bal etc.  R.  R.  Co.,  103  Mo.  570,  23  Am.  St  Rep.  900;  Carlson  v.  North- 
western dc.  Exch.  Co.,  03  Minn.  428,  434;  Stiite  v.  Page,  GG  Me.  418; 
Palmer  v.  Michij^an  Cent.  R.  R.  Co.,  87  Mich.  281,  290.  It  is  the 
master's  duty  to  pive  direction,  either  personally  or  by  an  agent, 
to  the  work  which  he  undertakes  and  to  prescribe  a  system  for  con- 
ducting it:  Schroeder  v.  Chicago  etc.  R.  R.  Co.,  108  Mo.  322;  Carl- 
son V.  Northwestern  etc.  Exch.  Co.,  G3  Minn.  428.  He  must  also 
provide  that  the  manner  in  which  the  work  is  being  done  shall  be 
t^afe,  and  in  all  cases  where  danger  can  be  readily  guarded  against 
the  employer  is  in  duty  bound  to  protect  the  employe  at  his  peril: 
Palmer  v.  Micliigan  Cent.  R.  R.  Co.,  87  Micii.  2S1,  290.  It  is  a  mas- 
ter's duty  not  to  expose  his  servant  to  unknown  dangers,  or  those 
not  ordinarily  incidtmt  to  his  employment:  Dayharsh  v.  Hannibal 
etc.  R.  R.  Co..  103  Uo.  570,  23  Am.  St.  Rep.  900;  Richmond  etc. 
R.  R.  Co.  V.  Burnett.  SS  Va.  538.  He  must  use  ordinary  care  and 
diligence  to  protect  the  servant  from  extraordinary,  unreasonable, 
or  lUHU'icj-sary  risks:  Carlson  v.  Northwestern  etc.  Exch.  Co.,  63 
Minn.  428,  432;  State  v.  Malster,  57  Md.  287,  307;  and  must  take 
care  not  to  expose  him  to  any  risk,  by  associating  him  with  other 
servants  wanting  in  ordinary  skill  and  care:  Nashville  etc.  R.  R. 
Co.  V.  Elliott,  1  Cold.  Oil,  78  Am.  Dec.  506.  Particularly  Is  it  the 
master's  duty  not  to  expose  young  and  inexperi'Cii.ced  servants  to 
Injury:  Atlas  Engine  Works  v.  Randall,  100  Ind.  293,  50  Am.  Rep. 
798;  without  instructing  and  warning  them  as  to  special  dangers, 
especially  in  the  use  of  dangerous  machinery:  Camp  v.  Hall,  39  Fla. 
5.X>;  Ross  V.  Walker,  139  Pa.  St.  42,  23  Am.  St.  Rep.  160;  Newbury 
v.  Getchel  etc.  Mfg.  Co..  100  Iowa,  441,  62  Am.  St.  Rep.  582;  Atlas 
I^ngino  Works  v.  Randall,  100  Ind.  293.  50  Am.  Rep.  798.  In  short, 
the  duty  rests  upon  a  master,  wliether  a  natural  person  or  a  cor- 
poration, not  to  expose  his  servant  in  tlie  discliarge  of  his  dutiea 
to  perils  and  dangers  against  wliich  tlie  master  may  guard,  by  the 
fxereise  of  roasou.able  care:  Pullman  I'alaco  Car  Co.  v.  Laack,  143 
111.  242,  2.7)6.  As  to  the  master's  duty  of  inspection,  see  subdivision, 
'inspectors  and  Repairers."  infra. 

The  dnti(^s  of  the  master  above  enumerated  are  those  Imposed 
upon  hiiri  by  law.  They  are  positive,  absolute,  and  personal,  and 
thi'  master,  whether  an  individual  or  a  corporation,  cannot  evade 
liability  by  delegating  their  performance  to  anoth.er.  No  duty  be- 
longing to  the  master  to  peil'orm  for  the  safety  and  protection  of 
his  servants  can  be  delegated  to  any  servant  of  any  grade  so  as 
to  exonerate  the  master  from  liability  to  a  servant  who  has  been 
injured  by  its  nonix^rformance.  The  agent  to  whom  such  duty  has 
been  delegated,  whoever  he  may  be,  and  notwithstanding  he  may 
be  a  fellow-servant  in  other  respects,  is  a  vice-principal  or  repr^ 
fientatlve  of  the  master.  In  other  words,  he  Is  the  master's  alter 
eco,  whose  negligence  Is  that  of  the  master  and  for  which  the  mas- 
ter is  answerable  where  a  third  person,  whether  an  employ6  or  a 
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stranger,  Is  Injured  thereby:  Pantzar  v.  Tilly  etc.  MIn.  Co.,  99  N.  Y. 
368,  372;  Gerrish  v.  New  Haven  Ice  Co.,  63  Conn.  9,  17;  Jackson  v. 
Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  380,  383;  Dry  mala  v.  Thompson, 
26  Minn.  40;  Benzing  v.  Stein  way,  101  N.  Y.  547;  Bushby  v.  New 
York  etc.  R  R.  Co.,  107  N.  Y.  374,  1  Am.  St.  Rep.  844;  Indiana  Car 
Co.  V.  Parker,  100  Ind.  181;  Smith  v.  Chicago  etc.  Ry.  Co..  42  Wis. 
520,  526;  Miller  v.  Southern  Pac.  Co.,  20  Or.  285;  Ogle  v.  Jones,  16 
Wash.  319;  Camp  v.  Hall,  39  Fla.  535;  Van  Dusen  v.  Letellier,  78 
Mich.  492;  Galveston  etc.  Ry.  Co.  v.  Farmer,  73  Tex.  85;  Justice  t. 
Pennsylvania  Co.,  130  Ind.  321;  Hunn  v.  Michigan  Cent.  R.  R.  Co., 
78  Mich.  513;  Fink  v.  Des  Moines  Ice  Co.,  84  Iowa,  321,  325;  Penn- 
sylvania Co.  V.  Whitcomb,  111  Ind.  212;  Brunell  v.  Southern  Pac. 
Co.,  34  Or.  256,  2.59;  Hankins  v.  New  York  etc.  R.  R.  Co.,  142  N.  Y. 
416,  40  Am.  St  Rep.  616;  Flike  v.  Boston  etc.  R.  R.  Co..  53  N.  Y. 
549,  13  Am.  Rep.  545;  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242; 
Norfolk  etc  R.  R.  Co.  v.  Houchins,  95  Va.  398,  64  Am.  St  Rep.  791; 
Newbury  v.  Getchel  etc.  Mfg.  Co.,  100  Iowa,  441,  62  Am.  St.  Rep. 
582;  Chicago  etc.  R.  R.  Co.  v.  Maroney,  170  lU.  520.  62  Am.  St.  Rep. 
396;  Flannegan  v.  Chesapeake  etc.  Ry.  Co.,  40  W.  Va.  436,  52  Am. 
St.  Rep.  896;  Promer  v.  Milwaukee  etc.  Ry.  Co.,  90  Wis.  215,  48 
Am.  St  Rep.  905;  Colorado  etc.  Ry.  Co.  v.  Naylon,  17  Colo.  501, 
31  Am.  St  Rep.  335;  McElligott  v.  Randolph,  61  Conn.  157,  29  Am. 
St.  Rep.  181;  Ell  v.  Northern  Pac.  R.  R  Co.,  1  N.  Dak.  336,  26  Am. 
St  Rep.  621;  International  etc.  Ry.  v.  Kernan,  78  Tex.  294,  22  Am. 
St  Rep.  52;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am. 
St.  Rep.  180;  I/ewis  v.  Seifert,  116  Pa.  St.  628,  2  Am.  St  Rep.  631; 
Fuller  V.  Jewett,  80  N.  Y.  46,  36  Am.  Rep.  575;  Corcoran  v.  Hol- 
brook,  59  N.  Y.  517,  17  Am.  Rep.  369;  Fay  v.  Minneapolis  etc.  Ry. 
Co.,  30  Minn.  231;  Leonard  v.  Kinnare,  174  IlL  532;  Chlca^  etc. 
R.  R.  Co.  V.  Avery,  109  111.  314;  Van  Steenburgh  v.  Thornton,  58 
N.  J.  L.  160;  Louisville  etc.  Ry.  Co.  v.  Graham,  124  Ind.  89;  Indiana 
etc.  Ry.  Co.  v.  Snyder,  140  Ind.  647;  Louisville  etc.  Ry.  Co.  v.  Han- 
ning,  131  Ind.  528,  31  Am.  St  Rep.  443;  Lindvall  v.  Woods,  41  Minn. 
212;  Morton  v.  Detroit  etc.  R.  R.  Co..  81  Mich.  423;  Elledge  v. 
National  City  etc.  Ry.  Co.,  100  Cal.  282,  38  Am.  St  Rep.  290;  Krue- 
ger  V.  Louisville  etc.  Ry.  Co.,  Ill  Ind.  51;  Mullin  v.  California  Horse- 
shoe Co.,  105  Cal.  77;  McCauley  v.  Southern  Ry  Co.,  10  App. 
D.  C.  5G0;  DonneUy  v.  Booth  etc.  Granite  Co.,  90  Me,  110;  Blazenic 
v.  Iowa  etc.  Coal  Co.,  102  Iowa,  706;  Cooper  v.  Pittsburgh  etc.  R. 
R.  Co.,  24  W.  Va.  37;  Browning  v.  Wabash  Ry.  Co.,  124  Mo.  55; 
Denver  Tramway  Co.  v.  Crumbaugh,  23  Colo.  363;  Pennsylvania  R. 
R.  Co.  V.  La  Rue,  81  Fed.  Rep.  148;  Quincy  Min.  Go.  v.  Kitts,  42 
Mich.  34;  Baltimore  etc.  R.  R.  Co.  v.  Henthome,  73  Fed.  Rep.  G34; 
Nord  Deutscher  etc.  Steamship  Co.  v.  Ingebregsten,  57  N.  J.  L.  400, 
51  Am.  St  Rep.  604;  Mattise  v.  Consumers'  Ice  Mfg.  Co.,  46  La. 
Ann.  1535,  49  Am.  St.  Rep.  356;  Cheeney  v.  Ocean  Steamship  Co., 
92  Ga.  726,  44  Am.  St.  Rep.  113;  Chicago  etc.  R  R.  Co.  v.  Knelrim, 
152  111.  458,  43  Am.  St  Rep.  259;  Pullman  Palace  Car  Go.  v.  Gavin, 
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93  Tenn.  .53,  42  Am.  St.  Hop.  902;  Railroad  v.  Spence,  93  Tenn.  173, 
42  Am.  St  Hop.  907;  Monmouth  etc.  Mfg.  Co.  v.  Erling,  148  111.  521, 
39  Am.  St.  Rep.  187;  Daniel  v.  Chesapeake  etc.  Ry.  Co.,  36  W.  Va. 
397,  32  Am.  St.  Rop.  870;  Miller  v.  Missouri  Tac.  Ry.  Co.,  109  Mo. 
350,  32  Am.  St.  Rep.  (J73;  Sweeney  v.  Gulf  etc.  Ry.  Co.,  84  Tex.  433, 
31  Am.  St,  Rep.  71;  Nix  v.  Texas  Pac.  Ry.  Co.,  82  Tex.  473,  27  Am. 
St.  Rep.  897;  DayhaiBh  v.  Hannibal  etc.  R.  R.  Co.,  103  Mo.  570,  23 
Am.  St.  Rep.  000;  Brown  v.  Gilchrist,  80  Mich.  56,  20  Am.  St.  Rep. 
490;  Ta.vlor  v.  Evansville  etc.  R.  R.  Co.,  121  Ind.  124,  10  Am.  St. 
R(^p.  372;  Cincinnati  etc.  R.  R.  Co.  v.  McMullen,  117  Ind.  439,  10 
Am.  St.  Rep.  07;  Anderson  v.  Bennett,  16  Or.  515,  8  Am.  St.  Rep. 
311;  Hough  V.  Railway  Co.,  100  U.  S.  213;  Chicago  etc.  R.  R.  Co. 
V.  May,  108  111.  2.S8;  Woodson  v.  Johnston,  109  Ga.  454;  Louisville 
etc.  R.  R,  Co.  V.  Bowler,  9  Ileisk.  866;  New  York  etc.  R.  R.  Co.  v. 
O'Loary,  93  Fed.  Rep.  737;  Baltimore  etc.  R.  R.  Go.  v.  Baugh,  149 
U.  S.  308,  387;  Grant  v.  Varney,  21  Colo.  329.  The  master  is  an- 
swerable whether  such  negligence  consists  in  a  failure  to  provide 
and  maintain  a  safe  place  in  which  the  employes  may  work:  Ed- 
ward nines  Lumber  Co.  v.  Ligas,  172  111.  315,  64  Am.  St.  Rep.  38; 
Newbury  v.  Getchel  etc.  Mfg.  Co.,  100  Iowa,  441,  62  Am.  St.  Rep. 
582;  Flannegan  v.  Chesapeake  etc.  Ry.  Co.,  40  W.  Va.  430;  52  Am. 
St.  Rep.  896;  McElligott  v.  Randolph,  61  Conn.  157,  29  Am.  St  Rep. 
181;  Ell  V.  Northern  Pac.  R.  R.  Co.,  1  N.  Dak.  336,  26  Am.  St.  Rep. 
621;  Lewis  v.  Seifert,  110  Pa.  St  628,  2  Am.  St  Rep.  631;  Miller  v. 
Southern  Pac.  Co.,  20  Or.  285;  Camp  v.  Hall,  39  Fla.  535;  Van  Dusen 
V.  Letellier,  78  Mich.  402;  ^'an  Steeuburgh  v.  Thornton,  58  N.  J.  L. 
100;  Louisville  etc.  Ry.  Co.  v.  Graham,  124  Ind.  89;  Louisville  etc. 
Ry.  Co.  V.  Hanning,  131  Ind.  528,  31  Am.  St.  Pvep.  443;  Elledge  v. 
National  City  etc.  Ry.  Co.,  100  Cal.  282.  38  Am.  St.  Rep.  290;  Orman 
V.  Mannlx,  17  Colo.  564,  31  Am.  St  Rep.  310;  Krueger  v.  Ix»uisville 
etc.  Ry.  Co.,  Ill  Ind.  51;  Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  212; 
Brazil  Coal  Co.  v.  Young,  117  Ind.  520;  Muliin  v.  California  Ilorse- 
slioe  Co..  105  Cal.  77;  Donnelly  v.  San  Francisco  Bridge  Co.,  117  Cal. 
417;  Blazenic  v.  Iowa  etc.  Coal  Co.,  102  Iowa,  706;  Nadau  v.  White 
River  Lumlver  Co.,  7<')  Wis.  120,  20  Am.  St  Rep.  29;  Anderson  v. 
Bonnott,  10  Or.  515,  8  Am.  St  Rep.  311;  Northwestern  Fuel  Co.  v. 
Daniclson,  57  Fed.  Rep.  915;  Cook  v.  St  Paul  etc.  Ry.  Co.,  34  Minn. 
45;  Grant  v.  Varney,  21  Colo.  329;  ^^oran  v.  Corliss  Steam-Engine 
Co..  R.  I.,  .Tuly.  IS'.tf);  in  a  failure  to  provide  and  keep  in  repair 
roasonably  safe  tools,  ai)i)lianees,  and  machinery  for  tlie  accomplish- 
ment of  the  work  necessary  to  l)e  done:  Indiana  Car  Co.  v.  I'arker, 
lOO  Ind.  181;  Norfolk  etc.  R.  R.  Co.  v.  Ilouehins,  95  Va.  398,  04 
Am.  St  Rep.  791;  Chicai;o  etc.  R.  R.  Co.  v.  Maroney,  170  111.  520, 
62  Am.  St.  Rep.  390;  Norton  v.  Volzke,  158  111.  402,  49  Am,  St  Rop. 
107;  Monmouth  etc.  Mfg.  Co.  v.  Erling,  148  111.  521,  39  Am.  St  Rep, 
187;  Daves  v.  Southern  Pac.  Co.,  98  Cal.  19,  35  Am.  St  Rep.  133; 
McElligott  V.  Randolph,  (51  Conn.  157,  29  Am.  St  Rep.  181;  Ell  v. 
Northern  Pac.  R.  R.  Co.,  1  N.  Dak.  336,  26  Am.  St  Rep.  621;  Lewis 
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T.  Seifert,  IIG  Pa.  St.  G28,  2  Am.  St.  Rep.  631;  Fay  v.  Minneapolis 
etc.  Ry.  Co.,  30  Minu.  231;  Ogle  v.  Jones,  16  Wash.  319;  Camp  v. 
Hall,  39  Fla.  5.35;  Leonard  v.  Klnnare,  174  111.  532;  Chicago  etc.  R, 
R.  Co.  V.  Avery,  109  111.  314;  Van  Dusen  v.  Letelller,  78  Mich.  492; 
Indiana  etc.  Ry.  Co.  v.  Snyder,  140  Ind.  G47;  Morton  v.  Detroit  etc. 
R,  R,  Co.,  81  Mich.  423;  Fink  v.  Des  Moiues  Ice  Co.,  &4  Iowa,  321, 
325;  Elledge  v.  National  City  etc.  Ry.  Co.,  100  Cal.  282,  38  Am.  St. 
Rep.  290;  Chicago  etc.  R.  R.  Co.  v.  Kellogg,  54  Neb.  127,  137;  Carter 
V.  Oliver  Oil  Co.,  34  S.  C.  211,  27  Am.  St  Rep.  815;  Krueger  v. 
Louisville  etc.  Ry.  Co.,  Ill  Ind.  51;  Pennsylvania  Co.  v.  Whitcomb, 
111  Ind.  212;  Mnllin  v.  California  Horseshoe  Co.,  105  Cal.  77;  Don- 
nelly V.  San  Francisco  Bridge  Co.,  117  Cal.  417;  McCauley  v.  South- 
ern Ry.  Co.,  10  App.  D.  C.  560;  Donnelly  v.  Booth  etc.  Granite 
Co.,  90  Me.  110;  Ohio  etc.  Ry.  Co.  v.  Pearcy,  128  Ind.  197;  Cooper 
V.  Pittsburgh  etc.  R.  R.  Co.,  24  W.  Va.  37;  Denver  Tramway  Co.  v. 
Crumbaugh,  23  Colo.  303;  Texas  etc.  Ry.  Co.  v.  Barrett,  67  Fed. 
Rep.  214,  218;  Pennsylvania  R.  R,  Co.  v.  La  Rue,  81  Fed.  Rep.  148; 
Nord  Deutscher  etc.  Steamship  Co.  v.  Ingebregsten,  57  N.  J.  L.  400, 
51  Am.  St.  Rep.  604;  Mattise  v.  Consumers'  Ice  Mfg.  Co.,  46  La. 
Ann.  1535,  49  Am.  St  Rep.  356;  Chicago  etc.  R.  R.  Co.  v.  Kneirim, 
152  111.  458,  43  Am.  St  Rep.  259;  Monmouth  etc.  Mfg.  Co.  v.  Erling, 
148  IlL  521,  39  Am.  St  Rep.  187;  Orman  v.  Mannix,  17  Colo.  561, 
31  Am.  St  Rep.  340;  Cincinnati  R.  R.  Co.  v.  McMullen,  117  Ind. 
439,  10  Am.  St  Rep.  67;  Anderson  v.  Bennett  16  Or.  515,  8  Am.  St 
Rep.  311;  Faren  v.  Sellers,  39  La.  Ann.  1011,  4  Am.  St  Rep.  250; 
Maddtn  v.  Chesapeake  etc.  Ry.  Co.,  28  W.  Va.  610,  57  Am.  Rep. 
695;  Smith  v.  Oxford  Iron  Co.,  42  N.  J.  L.  407,  36  Am.  Rep.  535; 
Snow  V.  Housatonic  R.  R.  Co.,  8  Allen,  441,  85  Am.  Dec.  720;  Flike 
V.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  549,  13  Am.  Rep.  545;  Collyer  v. 
Pennsylvania  R.  R.  Co.,  49  N.  J.  L.  59;  Hough  v.  Railway  Co.,  100 
U.  S.  213;  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242;  New  York 
etc.  R.  R^  Co.  V.  O'Lcary,  93  Fed.  Rep.  737;  Lasure  v.  Granitevilla 
Mfg.  Co.,  IS  S.  C.  275;  in  a  failure  to  exercise  proper  diligence  ia 
the  employment  of  reasonably  safe  and  competent  men  to  perform 
their  respective  dxities:  Daves  v.  Southern  Pac.  Co.,  98  Cal.  19,  35 
Am.  St  Rep.  133;  McElligott  v.  Randolph,  61  Conn.  157,  29  Am.  St 
Rep.  181;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am. 
St  Rep.  180;  Laning  v.  New  York  Cent  R.  It  Co.,  49  N.  Y.  521,  10 
Am.  Rep.  417;  Van  Dusen  v.  Letellier,  78  Mich.  492;  Galveston  etc. 
Ry.  Co.  V.  Farmer,  73  Tex.  85;  Elledge  v.  National  City  etc.  Ry. 
Co.,  100  Cal.  2S2.  38  Am.  St  Rep.  290;  Donnelly  v.  San  Francisco 
Bridge  Co.,  117  Cal.  417;  Quincy  Min.  Co.  v.  Kitts,  42  Mich.  34; 
Baltimore  etc.  R.  R.  Co.  v.  Henthorne,  73  Fed.  Rep.  634;  Anderson 
V.  Bennett,  16  Or.  515,  8  Am.  St.  Rep.  311;  Tyson  v.  North  etc.  R. 
R.  Co.,  61  Ala.  554,  32  Am.  Rep.  8;  Harper  v.  Indianapolis  etc.  R.  R, 
Co.,  47  Mo.  567,  4  Am.  Rep.  353;  McDermott  v.  Hannibal  etc.  R.  R. 
Co.,  87  Mo.  285;  St  Louis  etc.  Ry.  v.  Rice,  51  Ark.  467;  In  a  failure 
to  furnish  and  maintain   safe  buildings  and  structures  to  be  used 
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by  employiis:  Collyer  v.  Pennsylvania  R.  R.  Co.,  49  N.  J.  L.  59; 
Bowen  v.  Chicngo  etc.  Ry.  Co.,  95  Mo.  2(;8,  277;  Chicago  etc.  R.  R. 
Co.  V.  Swett,  45  111.  197,  92  Am.  Dec.  20(>;  in  unnecessarily  exposing 
a  servant  to  danger  and  peril  by  directing  him  to  work  in  a  dan- 
gerous place:  Anderson  v.  Bennett,  16  Or.  515,  8  Am.  St.  Rep.  311; 
Pullman  Palace  Car  Co.  v.  Laack,  143  IlL  242;  McGovern  v.  Cen- 
tral Vt  R.  R.  Co.,  123  N.  Y.  280,  288;  especially  if  he  Is  a  minor 
and  exposed  to  a  risk  not  connected  with  the  service:  Orman  v. 
Mannix,  17  Colo.  5G4,  31  Am.  St  Rep.  340;  in  putting  a  servant  at 
work,  particularly  if  he  is  a  minor,  in  a  place  of  increased  danger, 
especially  where  the  danger  has  been  enhanced  by  a  failuiie  to  pro- 
vide and  maintain  machinery  and  to  appoint  competent  servants 
to  do  the  work:  Newbury  v.  Getchel  etc.  Mfg.  Co.,  100  Iowa,  441, 
()2  Am.  St.  Rep.  582;  Colorado  etc.  Ry.  Co.  v.  Naylon,  17  Colo. 
501,  31  Am.  St.  Rep.  335;  Pullman  Palace  Car  Co.  v.  Laack,  143  111. 
242;  Cumberland  etc.  R.  R.  Co.  v.  State,  44  Md.  283;  in  failing  to 
notify  an  employ(?  of  a  new  or  increased  danger  caused  by  some 
act  of  the  employer:  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242; 
in  failing  to  provide  enough  employes  to  do  the  work  safely: 
Cheeney  v.  Ocean  Steamship  Co.,  92  Ga.  726,  44  Am.  St.  Rep.  113; 
Flike  V.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  549,  13  Am.  Rep,  545;  in 
failing  to  promulgate  and  enforce  needful  rules  for  the  conduct  of 
the  business:  Hartvig  v.  Northern  Pac.  etc.  Co.,  19  Or.  522,  526; 
Ilankins  v.  New  York  etc.  R.  R.  Co.,  142  N.  Y.  416,  40  Am.  St.  Rep. 
616;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St. 
Hep.  ISO;  Bushby  v.  New  York  etc.  R.  R.  Co.,  107  N.  Y.  374,  1  Am. 
St.  Rep.  844;  Gerrish  v.  New  Haven  Ice  Co.,  63  Conn.  9,  17;  in  fail- 
ing to  instruct  and  warn  inexperienced  servants  of  special  dangers 
in  tlveir  employment:  Ingerman  v.  Moore,  90  Cal.  410,  25  Am.  St. 
Rep.  138;  Nadau  v.  White  River  Lumber  Co.,  76  Wis.  120,  20  Am. 
St.  Rep.  29;  Lebbering  v.  Struthers,  157  Pa.  St.  312;  Camp  v.  Hall, 
39  Fla.  535;  Smith  v.  Coal  &  Iron  Co.,  186  Pa.  St.  28;  Northwestern 
Fuel  Co.  V.  Danielson,  57  Fed.  Rep.  915;  particularly  where  such 
servants  are  young  persons:  Addicks  v.  Christoph,  62  N.  J.  L.  786, 
72  Am.  St.  Rep.  GST;  Norton  v.  Volzke,  158  111.  402,  49  Am.  St.  Rep. 
107;  NoAvl)ury  v.  Getchel  etc,  Mfg.  Co.,  100  Iowa,  441,  62  Am.  St. 
Rep.  5s2;  Ross  v.  Walker,  139  Pa.  St.  42,  23  Am.  St.  Rep.  160;  Camp 
V.  Hall,  39  Fla.  535;  Wallace  v.  Standard  Oil  Co.,  66  Fed.  Rep.  260; 
in  failing  to  exercise  reasonable  diligence  and  care  in  the  perform- 
ance of  the  master's  duty  to  supervise  and  inspect  cars,  machinery, 
appliances,  and  other  instrumentalities  used  in  work:  Chicago 
etc.  R.  R.  Co.  V,  Kneirim,  152  111.  45S,  43  Am.  St.  Rep.  259;  Nord 
Deulscher  etc.  Co.  v.  Ingebregsten,  57  N.  .J.  L.  400,  51  Am.  St. 
Rep.  604;  International  etc.  Ry.  Co.  v.  Kernan,  78  Tex,  294,  22  Am. 
St.  Rep.  52;  Goodrich  v.  New  York  etc.  R.  R.  Co.,  116  N.  Y.  398,  15 
Am.  St.  Rep.  410;  Norfolk  etc.  R.  R.  Co.  v.  Ampey,  93  Va.  108;  Van 
Dupen  V.  Letellier,  78  Mich.  492;  St.  Louis  etc.  Ry.  v.  Rice,  51  Ark.. 
467;  Baltimore  etc.  R.  R.  Co.  v.  Elliott,  0  App.  D.  C.  341;  Uustis  v. 
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James  A.  Banister  Co.,  63  N.  J.  L.  465;  Denver  Tramway  Co.  r. 
Crumbaugh,  23  Colo.  363;  Chicago  etc.  R.  R.  Co.  v,  Kellogg,  54  Neb. 
127,  137;  Miller  v.  Southern  Pac.  Co.,  20  Or.  285,  294;  Texas  etc.  Ry. 
Co.  V.  Archibald,  170  U.  S.  665;  Brann  v.  Chicago  etc.  R.  R.  Co.,  53 
Iowa,  595,  36  Am.  Rep.  243;  Atchison  etc.  R.  R.  Co.  v.  McKee,  37 
Kan.  592;  Chapman  v.  Southern  Tac.  Co.,  12  Utah,  30;  Cooper  v. 
Pittsburgh  etc.  R.  R.  Co.,  24  W.  Va.  37;  Norfolk  v.  Houchins,  95  Va. 
398,  64  Am.  St.  Rep.  791;  Mackey  v.  Baltimore  etc.  R.  R.  Co.,  8 
Mackey,  282;  or  in  failing  to  take  any  other  precaution  for  the 
safety  and  protection  of  employ6s  which  reasonable  prudence  re- 
quires: Pullman  Palace  Car  Co.  v.  Laack,  143  III.  242. 

It  Is  true  that  all  of  the  cases  above  cited  showing  the  master's 
liability  for  any  neglect  of  his  personal,  positive,  absolute  duties, 
where  he  has  delegated  their  performance  to  a  coemploy6,  do  not 
■discuss  the  effect  of  the  rank  or  grade  of  the  servant  to  whom  such 
delegation  Is  made,  but  the  following  cases  among  those  cited  do 
mention  the  question  of  "rank"  or  "grade,"  and  clearly  show  that 
no  duty  which  the  master  is  required  to  perform  for  the  safety  and 
protection  of  his  servants  can  be  delegated  to  any  servant  of  any 
grade,  so  as  to  exempt  the  master  from  liability  to  a  servant  who 
has  been  Injured  by  Its  nonperformance:  Dwyer  v.  American  Exp. 
Co.,  82  Wis.  307,  33  Am.  St.  Rep.  44;  Miller  v.  Missouri  Pac.  Ry.  Co., 
109  Mo.  350,  32  Am.  St.  Rep.  673;  Colorado  etc.  Ry.  Co.  v.  Naylon, 
17  Colo.  501,  31  Am.  St.  Rep.  335;  McElligott  v.  Randolph,  61  Conn. 
157,  29  Am,  St.  Rep.  181;  Nix  v.  Texas  Pac.  Ry.  Co.,  82  Tex.  473, 
27  Am.  St.  Rep.  807;  Ell  v.  Northern  Pac.  R.  R.  Co.,  1  N.  Dak.  336, 
26  Am.  St.  Rep.  621;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich. 
409,  19  Am.  St  Rep.  180;  Galveston  etc.  Ry.  Co,  v.  Smith,  76  Tex. 
611,  18  Am.  St.  Rep.  78;  Bushby  v.  New  York  etc.  R.  R.  Co.,  107 
N.  Y.  374,  1  Am.  St.  Rep.  844;  Pullman  Palace  Car  Co.  v,  Laack, 
143  111.  242;  Miller  v.  Southern  Pac.  Co.,  20  Or.  285;  Pantzar  v. 
TiUy  etc.  Min.  Co.,  99  N.  Y.  368;  Benzing  v.  Steinway,  101  N.  Y. 
547;  Van  Dusen  v.  Letellier,  78  Mich.  492;  Gerrish  v.  New  Haven 
Ice  Co.,  63  Conn.  9,  17;  Chapman  v.  Southern  Pac.  Co.,  12  Utah,  30; 
and,  as  we  understand  the  other  cases  cited,  the  same  principle 
runs  through  all  of  them.  The  individual  to  whom  a  master's  per- 
eonal,  positive,  absolute  duty  is  delegated  Is  an  agent,  and  the  law 
of  principal  and  agent  must  apply:  Fink  v.  Des  Moines  Ice  Co.,  84 
Iowa,  321,  325;  Blazenic  v.  Iowa  etc.  Coal  Co.,  102  Iowa,  706. 

Mastei-'s  Liability. — As  a  master's  liability  immediately  follows  a 
violation  of  his  duty,  and  as  the  subject  is  discussed  in  nearly  all 
of  the  cases  determining  who  are  \nee-principals,  It  will  probably 
more  clt^arly  elucidate  the  subject  under  consideration  to  give  here 
a  general  view  of  such  liability.  It  is  a  rule,  well  understood,  that 
a  servant  takes  the  risk  of  the  service,  but  this  rule  presupposes 
that  the  master  has  performed  the  duties  of  caution,  care,  and 
vigilance  which  the  law  casts  upon  him;  and  the  servant  assumes 
those  risks  alone  which  cannot  be  obviated  by  the  adoption  of  rea- 
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sonable  measures  of  precaution  by  the  master:  Pantzar  v.  Tilly  etc. 
Min.  Ck).,  99  N.  Y.  3t)S,  37G.  An  employ^  assumes  for  himself  tlie 
ordinary  and  obvious  (ianii^ors  of  tlie  work  or  business  in  whicli  he 
engages:  Carlson  v.  Nortliwestern  etc.  Exch.  Co.,  63  Minn.  428,  43.5; 
but  he  has  a  rigiit  to  assume,  without  inquiry  or  examination,  ex- 
cept where  defects  are  known  to  him  or  are  plainly  observable  by 
him,  tliat  the  master's  personal,  positive,  absolute  duty  to  his  ser- 
vants, such  as  the  selection  of  competent  servants,  the  furnishing 
of  suitable  and  safe  tools,  machinery,  appliances,  and  other  instru- 
mentalities, the  providing  of  a  reasonably  safe  place  in  which  to 
work,  and  the  observance  of  such  care  as  will  not  expose  the  ser- 
vant to  hazards  and  perils  which  may  be  guarded  against  by  proper 
diligence,  etc.,  has  been  performed:  Ayers  v.  Richmond  etc.  R.  R. 
Co.,  84  Va,  079,  GS2;  New  York  etc.  R.  R.  Co.  v.  O'Leary.  93  Fed. 
Rep.  737;  Whitney  etc.  Co.  v.  O'Rourke,  172  111.  177;  Monmouth 
Min.  etc.  Co.  v.  Erhng,  148  UL  521,  39  Am.  St  Rep.  187;  Leonard  v, 
Kinnare,  174  111.  532;  Norfolk  etc.  R.  R.  Co.  v.  Nunnally.  88  Va. 
54G,  550;  Georgia  Tac.  Ry.  Co.  v.  Davis,  92  Ala.  300,  25  Am.  St. 
Rep.  47;  Chicago  etc.  R.  R.  Co.  v.  Maroney,  170  111.  520,  62  Am.  St. 
Rep.  396:  Carter  v.  Oliver  Oil  Co.,  34  S.  C.  211,  27  Am.  St  Rep.  815. 
The  employs  does  not  assume  the  risk  of  the  master's  negligence 
or  that  of  any  vice-principal  to  whom  the  master  has  intrusted  his 
superintending  authority  concerning  the  duties  mentioned:  Whalen 
V.  Centenary  Church,  62  Mo.  326;  Harrison  v.  Detroit  etc.  R.  R.  Co., 
79  Mich.  409,  19  Am.  St  Rep.  180;  Quincy  Min.  Co.  v.  Kitts,  42 
Mich.  34;  Taylor  v.  Evansville  etc.  R.  R.  Co.,  121  Ind.  124,  16  Am. 
St  Rep.  372;  State  v.  Malster,  57  Md.  287,  306;  Chicago  etc.  R.  R. 
Co.  v.  Kneirim,  152  111.  458,  43  Am.  St  Rep.  250;  Colorado  Cent. 
R.  R.  Co.  V.  Ogden,  3  Colo.  499;  Pullman  Palace  Car  Co.  v.  Laack, 
143  111.  242;  Cliicago  etc.  R.  R.  Co.  v.  Avery,  109  111.  314;  Union  Pac. 
Ry.  Co.  V.  O'Brien,  161  U.  S.  451;  Texas  etc.  Ry.  Co.  v.  Archibald. 
170  TJ.  S.  665;  Carlson  v.  Oregon  etc.  Ry.  Co.,  21  Or.  450;  Cook  v. 
St.  Paul  etc.  Ry.  Co.,  34  ^linn.  45;  Nortliwestern  Fuel  Co.  v.  Daniel- 
Bon,  57  Fed.  Rep.  015. 

In  Micliigan,  when  the  master  has  delegated  to  a  servant  the  care 
and  iiianagement  of  tlie  entire  business,  or  a  distinct  department  of 
it,  and  has  charged  him  with  the  performance  of  duties  toward  an 
inferior  servant  which  the  law  imposes  upon  the  master,  and  the 
superior  servant  therefore  stands  in  the  place  of  the  master,  it  Is 
held  that  the  rule  of  respondeat  superior  applies:  Harrison  v.  De- 
troit etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St.  Rep.  180;  but  in  New 
York  the  liability  of  a  master  for  the  negligence  of  his  servant, 
whereby  another  servant  is  injured,  is  held  not  to  depend  upon  the 
doctrine  of  respondeat  superior,  but  upon  tlie  omission  of  sonit* 
duty  of  the  master  which  is  deputed  to  such  inferior  employe.  If 
tlie  act  omitted  is  one  of  the  kind  which  the  master  owes  to  his 
employs  the  duty  of  performing,  ho  is  answerable  to  the  employS 
for  the  manner  of  its  performance:  Hankias  v.  New  York  etc.  R. 
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R.  Co.,  142  N.  Y.  41G,  40  Am.  St.  Rep.  GIO.  Whatever  may  be  said, 
however,  as  to  the  application  of  the  doctrine  of  respondeat  su- 
perior to  such  cases,  it  is  clear  that  the  main  test  whether  a  master 
is  answerable  to  one  servant  for  the  negligence  of  another  servant 
Is  the  character  of  the  negligent  act,  without  regard  to  the  rank  or 
grade  of  the  offending  .servant.  If  the  act  is  one  incumbent  upon 
the  master,  as  a  duty  of  the  master  to  the  servant,  and  is  negli- 
gently pei'formed  or  not  performed  either  by  the  master  or  by  one 
to  whom  its  performance  has  been  delegated  by  the  master,  and 
injury  results,  the  master  is  liable;  otherwise  not:  Jackson  v.  Nor- 
folk etc.  R.  R.  Co.,  43  W.  Va.  380,  382;  Hankins  v.  New  York  etc. 
R.  R.  Co.,  142  N.  Y.  416,  40  Am.  St.  Rep.  61G;  Harrison  v.  Detroit 
etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St.  Rep.  180;  McElligott  v.  Ran- 
dolph, 61  Conn.  157,  29  Am.  St.  Rep.  181;  Ell  v.  Northern  Pac.  R.  R. 
Co.,  1  N.  Dak.  336,  26  Am.  St.  Rep.  621;  Galveston  etc.  Ry.  Co.  T. 
Smith,  76  Tex.  611,  18  Am.  St.  Rep.  78;  Pullman  Palace  Car  Co.  v. 
Laack,  143  111.  242;  Bushby  v.  New  York  etc.  R.  R.  Co.,  107  N.  Y. 
374,  1  Am.  St.  Rep.  844;  Chicago  etc.  R.  R.  Co.  v.  Swett,  45  Ul.  197, 
92  Am.  Dec.  206;  Lewis  v.  Seifert,  116  Pa.  St.  628,  2  Am.  St.  Rep. 
631;  Davis  v.  Central  Vt  R.  R.  Co.,  C5  Vt  84,  45  Am.  Rep.  590; 
Crispin  v.  Babbitt.  81  N.  Y.  516,  37  Am.  Rep.  521;  Flike  v.  Boston 
etc.  R.  R.  Co.,  53  N.  Y.  549,  13  Am.  Rep.  545;  Chicago  etc.  R.  R.  Co. 
V.  Avery,  109  111.  314;  Lindvall  v.  Woods,  41  Minn.  212;  Indiana  Car 
Co.  V.  Parker,  100  Ind.  181;  Capper  v.  LouisviUe  etc.  Ry.  Co.,  103 
Ind.  305;  Benzing  v.  Steinway,  101  N.  Y.  547;  Baltimore  etc.  R.  R. 
Co.  V.  Baugh,  149  U.  S.  368,  387. 

The  master  is  liable  for  negligence  In  the  performance  of  duties 
he  has  impliedly  contracted  to  perform  toward  his  servant,  no  mat- 
ter whether  he  attempts  to  perform  them  in  person  or  by  another; 
and  the  true  test  to  determine  w^hether  the  rule  applies  is  to  be 
found  in  the  character  of  the  act  performed  which  causes  the  in- 
jury, and  not  in  the  rank,  grade,  or  department  of  service  of  the 
person  performing  it.  If  there  Is  a  neglect  of  one  of  the  duties  the 
master  has  impliedly  contracted  to  perform,  he  is  liable,  no  mat- 
ter what  the  rank  or  grade  of  the  person  he  has  designated  to  per- 
form it:  Galveston  etc.  Ry.  Co.  v.  Smith,  76  Tex.  611,  18  Am.  St. 
Rep.  78.  The  liability  of  a  master  who  has  not  been  guilty  of  any 
negligence  or  breach  of  duty  in  the  employment  of  his  servants  for 
an  injury  to  one  of  such  servants  caused  by  the  negligence  of  an- 
other engaged  in  the  same  business,  depends  not  upon  the  rank  or 
grade  of  either  servant,  but  upon  the  character  of  the  act  in  the 
performance  of  which  the  injni-y  is  inflicted;  and  he  is  not  liable 
unless  the  negligent  act  pertained  to  a  matter  in  relation  to  which 
he  owed  a  duty  to  the  servant  injured:  Dwyer  v.  American  Exp. 
Co.,  82  Wis.  307,  33  Am.  St.  Rep.  44.  The  rule  that,  where  a  master 
or  principal  delegates  to  an  agent  the  performance  of  duties  he 
owes  to  his  employes,  the  former  is  liable  for  the  manner  in  which 
they  are  performed,  is  applicable  to  a  corporation  as  well  as  to  an 
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Individual:  Corcoran  v.  Ilolbrook,  59  N.  Y.  517,  17  Am.  Rep.  309; 
Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St,  Rep. 
ISO.  "The  true  rule,  I  apprehend,"  said  Church,  C.  J.,  in  the  lead- 
ing case  of  Flike  v.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  549,  13  Am.  Rep. 
545,  "is  to  hold  the  corporation  liable  for  negligence  or  want  of 
proper  care  In  respect  to  such  acts  and  duties  as  it  is  required  to 
perform  and  diseliarge  as  mast^T  or  principal,  without  regard  to 
the  i-auk  or  title  of  the  agent  intrusted  with  their  performauce. 
As  to  such  acts,  the  agent  occupies  the  place  of  the  coi"poration, 
and  the  latter  should  be  defined  present,  and  con.siMiueuUy  liable 
for  the  manner  in  which  they  are  performed.  If  an  agent  employs 
unlit  servants,  his  fault  is  that  of  the  corporation,  because  it  oc- 
curred in  the  p(  rformance  of  the  principal's  duty,  although  only  an 
agent  himself.  So,  in  providing  machinery  or  materials,  and  in 
the  general  arrangement  and  management  of  the  business,  he  is  in 
the  discharge  of  the  duty  pertaining  to  the  principaL" 

A  master  is  liable  for  the  negligence  of  a  subordinate  to  whom 
he  has  intrusted  the  control  of  his  entire  business,  or  a  separate  and 
distinct  branch  of  it,  where  he  exercises  no  discretion  or  over- 
sight of  his  own,  and  the  agent's  negligence  consists  in  failing  to 
supply  and  maintain  suitable  and  safe  instrumentalities  for  the  eon- 
duct  of  the  business,  for  such  subordinate  represents  the  master, 
and  the  neglect  of  the  agent  is  the  neglect  of  tlie  principal:  Hairi- 
son  V.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St.  Rep.  180; 
Stephens  v.  Hannibal  etc.  R.  R.  Co.,  90  Mo.  207,  9  Am.  St.  Rep.  330; 
I^revost  V.  Citizens'  Ice  etc.  Co.,  185  Pa.  St.  617,  64  Am.  St.  R.ep. 
059;  Hussey  v.  Coger,  112  N.  Y.  614,  8  Am.  St.  Rep.  787;  Lewis  v. 
Seifert,  110  Ra.  St.  028,  2  Am.  St.  Rep.  (331;  Ryan  v.  Bagaley,  50 
Mich.  179,  45  Am.  Rep.  35;  Mullan  v.  Philadelphia  etc.  Steamship 
Co.,  78  Pa.  St.  25,  21  Am.  Rep.  2;  Willis  v.  Oregon  etc.  Nav.  Co., 
11  Or.  257;  Doughty  v.  Penobscot  Log  etc.  Co.,  70  Me.  143;  New- 
York  etc.  R.  R.  Co.  V.  Bell,  112  Pa.  St.  400.  A  master  is  not  aa 
insurer  of  the  safety  of  his  employes,  but  he  must  not  be  negligent: 
.Taelcson  v.  Norfolk  etc.  R.  R.  Co..  43  W.  Va.  380,  3S2;  Fosburg  v. 
I'!iii;ii)S  Fuel  Co..  03  Iowa,  54.  If  personal  or  absolute  obligations 
of  the  master  have  been  Intrusted  to  a  servant,  the  latter  is  the 
representative  of  the  master,  and  any  negligence  on  his  part  is 
the  negligence  of  tlu^  master:  Anderson  v.  Bennett,  16  Or.  515,  8 
Am.  St.  Rep.  311;  Baltimore  etc.  R.  R.  Co.  v.  M-Kenzie,  81  Ya.  71; 
Krueger  v.  Louisville  etc.  Ry.  Co.,  Ill  Ind.  51;  Taylor  v.  Georgia 
Marble  Co.,  99  Ga.  512.  59  Am.  St.  Rep.  23S;  ami  a  master  is  charge- 
al)le  with  the  knowledge  of  his  vice-principal:  Iless  v.  Rosenthal, 
100  in.  021;  iMattise  v.  Consumers'  Ice  Co.,  40  La.  Ann.  1535,  49 
Am.  St.  Rep.  350;  Baltimore  etc.  R.  R.  Co.  v.  McKenzie,  81  Va.  71. 

A  master  is  answerable,  Avhere  he  has  delegated  any  of  his  per- 
ponal,  positive,  absolute  duties,  until  they  have  been  performed.  It 
is  not  enough  for  liim  to  be  fi-ee  from  neuligence  in  the  appoint- 
ment of  competent  servants  and  in  preparing  a  safe  place  to  woi'k. 


604  Mast  v.  Keen.  [Oregon, 

safe  tools,  appliances,  machinery,  etc.  He  must  see  that  the  agent 
Intrusted  with  the  master's  duty  performs  It,  and  is  liable  for  the 
agent's  negligence  if  the  duty  is  not  performed:  Fox  v.  Spring  Lalie 
Iron  Co.,  89  Mich.  387,  394;  Ashman  v.  Flint  etc.  R.  R.  Ck).,  90  Mich. 
567;  Thomas  v.  Ann  Arbor  R.  R.  Co.,  114  Mich.  59;  McGovern  v. 
Central  Vt.  R,  R.  Co.,  123  N.  Y.  280,  288;  Railway  Co.  v.  Triplett, 
54  Ark.  289;  Deep  Min.  etc.  Oo.  v.  Fitzgerald,  21  Colo.  533;  Jones  v. 
Old  Dominion  Cotton  Mills,  82  Va.  140,  3  Am.  St.  Rep.  02;  Smith  v. 
Chicago  etc.  Ry.  Co.,  42  Wis.  520,  520;  CoUyer  v.  Pennsylvania  R. 
R.  Co.,  49  N.  J.  L.  59;  Smith  v.  Hillside  etc.  Iron  Co.,  186  Pa.  St. 
28;  Belleville  Stone  Co.  v.  Mooney,  60  N.  J.  L.  323.  Thus,  if  one 
servant  is  injured  through  the  negligence  of  another  in  failing  to 
discover  defects  In  machinery  or  appliances,  and  the  latter  Is  not 
engaged  in  using  the  apparatus  In  a  common  employment  with  the 
servant  injured,  then  the  offending  servant,  in  his  duty,  represents 
the  master,  who  is  chargeable  with  his  defaults  and  answerable  for 
Injuries  suffered  by  the  other  servant  therefrom:  Nord  Deutscher 
etc,  S.  S.  Co.  V.  Ingebregsten,  57  N.  J.  L.  400,  51  Am.  St.  Rep.  004. 

A  master  Is  not,  however,  answerable  for  all  negligent  acts  of 
his  agent  whereby  another  servant  or  employ6  Is  injured.  Where 
the  negligence  Is  In  an  act  which  the  master  must  personally  per- 
form, the  person  to  whom  he  delegates  its  performance  is  his  agent, 
and  the  master  Is  answerable  for  the  negligence:  Donnelly  v.  San 
Francisco  Bridge  Co.,  117  Cal.  417,  424;  Jackson  v.  Norfolk  etc.  R. 
R.  Co.,  43  W.  Va.  380.  If,  on  the  other  hand,  it  is  an  act  whicii  may 
be  delegated  to  another,  or  may  be  performed  by  an  employs,  the 
person  by  whom  it  is  performed,  although  he  may  be  charged  with 
Bpecial  duties,  Is  a  fellow-servant  with  the  other  employes,  irrespec- 
tive of  his  rank,  and  the  master  Is  not  answerable  to  them  for 
his  negligence  in  its  performance:  Donnelly  v.  San  Francisco  Bridge 
Co.,  117  Cal.  417,  424;  Malone  v.  Hathaway,  64  N.  Y.  5,  21  Am.  Rep. 
573;  :McCosker  v.  Long  Island  R.  R.  Co.,  84  N.  Y.  77;  Byrnes  v. 
New  York  etc.  R.  R.  Co.,  113  N.  Y.  251,  258;  Perry  v.  Rogers,  157 
N.  Y.  2.51;  Hard  v.  Vermont  etc.  R.  R.  Co.,  32  Vt.  473;  Gilmore  v. 
Oxford  etc.  Nail  Co.,  55  N.  J.  L.  39;  Deep  Min.  etc.  Co.  v.  Fitzgerald. 
21  Colo.  533;  Guggenheim  Smelting  Co.  v,  Flanigan,  62  N.  J.  L. 
354;  Ross  v.  Walker,  139  Pa.  St.  42,  23  Am.  St  Rep.  100;  Kimmer 
V.  Weber,  151  N.  Y.  417,  50  Am,  St.  Rep.  630.  It  has  even  been  held 
that,  where  a  master  properly  selects  a  fellow-servant  to  give 
warning  of  the  starting  of  machinery,  and  instructs  him  for  that 
purpose,  he  is  not  answerable  for  the  negligence  of  such  servant 
in  the  performance  of  such  duty,  resulting  in  injury  to  a  coempIoyS, 
as  a  servant,  in  entering  upon  an  employment,  assumes  the  risk  of 
tlie  negligence  of  fellow-servants:  Portance  v.  Lehigh  Valley  Coal 
Co.,  101  Wis.  574,  70  Am.  St.  Rep.  932. 

That  one  servant  Is  superior  to  another  does  not  change  his  rela- 
tion of  fellow-servant  unless  the  superiority  places  him  in  the  cate- 
gory of   vice-principal:  Richmond  Locomotive  Works  v.   Ford,  94 
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Va.  027.  It  has  been  held,  as  between  coservants,  that  a  master 
performs  his  duty  of  inspection  by  providing  a  system  of  Inspec- 
tion and  intrusting  its  performance  to  competent  hands:  Byrnes  v. 
New  Yorlj  etc.  R.  R.  Co.,  113  N.  Y.  251;  but  If  a  master  delegates 
to  an  agent  the  duty  or  authority  of  making  proper  tests  and  In- 
spection of  machinery  and  appliances,  he  is  answerable  to  his  ser- 
vants and  employe's  for  Injuries  received  by  them  from  the  nogli- 
gence  of  the  agent  to  whom  these  duties  have  been  delegated:  Nord 
Deutscher  etc.  Steamship  Co.  v.  Ingebregsten,  57  N.  J.  L.  400,  51 
Am.  St.  Rep.  G04.  Compare  Belleville  Stone  Co.  v.  Mooney,  GO 
N.  J.  L.  323.  As  between  coservants,  a  mas.ter,  who  has  performed 
his  duty,  is  not  liable,  in  case  of  injury,  for  an  act  of  mere  opera- 
tion, no  matter  by  wliat  servant  it  is  done:  Norfolk  etc.  R.  R.  Co. 
V.  Ilouchins,  95  Va.  398,  G4  Am.  St.  Rep.  791;  Snow  v.  Housatonic 
R.  R.  Co.,  8  Allen,  441,  85  Am.  Dec.  720;  Jackson  v.  Norfolk  etcv 
R.  R.  Co.,  43  W.  Va.  380,  383;  Krueger  v.  Louisville  etc.  Ry.  Co., 
Ill  Ind.  51.  The  ordinary  use  of  machines  and  appliances  may  be 
left  to  competent  hands,  calling  for  no  attention  by  the  master, 
where  he  has  supplied  the  servants  with  suitable  machines  and  ap- 
pliances: Daley  v.  Boston  etc.  R.  R.  Co.,  147  Mass.  101,  114;  Wos- 
bigian  v.  Washburn  etc.  Mfg.  Co.,  1G7  Mass.  20,  22;  Snow  v.  Housa- 
tonic R.  R.  Co.,  8  Allen,  441,  85  Am.  Dec.  720;  and  a  master  is  not 
.nnswerable  to  one  servant  for  the  negligence  of  another  servant  in 
the  management  and  use  of  suitable  structures  and  engines  in 
carrying  on  the  master's  work:  Holden  v.  Fitchburg  R.  R.  Co.,  129 
Mass.  2GS,  37  Am.  Rep.  343.  So,  a  master  is  not  liable  for  the  negli- 
gence of  a  vioe-principal,  who  was  a  fellow-servant,  as  to  the  act 
done:  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  380;  Quinn  v. 
New  Jersey  Lighterage  Co.,  23  Fed.  Rep.  3G3;  Stockmeyer  v.  Reed, 
55  Fed.  Rep.  259.  But  a  master  cannot  be  exempted  for  an  act, 
not  one  of  mere  operation,  but  of  his  personal  duty,  though  done 
by  any  servant:  Norfolli  etc.  R.  R.  Co.  v.  Houchlns,  95  Va.  398, 
408,  04  Am.  St.  Rep.  791,  800;  Jackson  v.  Nm-folk  etc.  R.  R.  Co..  43 
W.  Va.  380,  384.  The  fellow-servant  rule  does  not  apply  where  the' 
negligent  fellow-servant  bears  to  the  injured  servant  the  relation 
of  vice-principal:  Coal  Creek  Min.  Co.  v.  Davis,  90  Tenn.  711;  but, 
to  make  a  master  answerable  for  the  acts  of  a  superior  servant,  the 
latter  must  so  far  stand  in  tlie  place  of  tlie  master  as  to  bo  charged 
in  tlie  particular  matter  with  the  performance  of  a  duty  toward  the 
inferior  servant,  which,  under  the  law,  the  master  owes  to  such 
servant;  Coal  Creek  Min.  Co.  v.  Davis,  90  Tenn.  711,  717;  Allen  v. 
Goodwin,  92  Tenn.  385.  If  a  master  gives  an  express  order  not 
only  wliat  to  do  but  how  to  do  it,  even  a  vice-principal  is  bound  to 
obey;  and  becomes,  for  the  time,  a  mere  eoemployfi,  and  the  master 
is  not  answerable  to  auotlier  euii>loy6  for  injury  received  tliroutrh 
such  vice-principal's  directing  the  work  to  be  done  in  a  manner  dif- 
ferent from  that  directed  by  the  master.  He  is  not  bound  to  per- 
Bona,Ily  supervise  the  doing  of  the  work,  but  is  entitled  to  assume 
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that  his  orders  will  be  carried  out:  Prevost  v.  Citizens'  Ice  etc.  Co., 
185  Pa.  St  617,  G4  Am.  St.  Rep.  G59.  It  is  clear  that  a  master,  who 
has  failed  to  perform  his  duty  as  to  the  protection  and  safety  of  his 
servants,  in  consequence  of  which  one  is  injured  by  another,  is 
answerable,  whether  the  offending  servant  holds  a  representative 
position  or  is  merely  a  fellow-servant;  but  it  is  without  the  scope  of 
this  note  to  discuss  the  latter  class  of  cases:  See  Cumberland  etc. 
K.  R.  Co.  V.  State.  44  Md.  283. 

The  acts  of  a  person  authorized  by  the  master  to  perform  a  duty 
which  the  master  owes  to  his  servant,  in  so  far  as  they  pertain  to 
that  duty,  are  the  acts  of  the  master,  and  when  the  servant  is 
Injured  by  reason  of  a  failure  to  perform  it,  the  master  cannot 
escape  liability  by  setting  up  that  the  duty  devolved  upon  a  fellow- 
servant  of  the  person  injured:  Cheeney  v.  Ocean  Steamship  Co.,  92 
Ga.  720,  44  Am.  St.  Rep.  113;  Troxler  v.  Southern  Ry.  Co.,  124 
N.  C.  ISO,  70  Am.  St.  Rep.  580;  Romona  etc.  Stone  Co.  v.  Phillips,  11 
Iiid.  App.  118;  Crystal  Tee  Co.  v.  Sherlock,  37  Neb.  19;  Addicks  v. 
Christoph,  62  N.  J.  L.  786,  72  Am.  St.  Rep.  GS7;  Smitli  v.  Hillside 
etc.  Iron  Co.,  ISG  Pa.  St.  28;  Moon  v.  Richmond  etc.  R.  R.  Co.,  78 
Va.  745,  49  Am.  Rep.  401;  Wilson  v.  Charleston  etc.  Ry.,  51  S.  C. 
79,  96;  Hough  v.  Railway  Co.,  100  U.  S.  213,  218;  Dobson  v.  New 
Orleans  etc.  R.  R.  Co..  52  La.  Ann.  1127;  or  that  the  master  was 
ignorant  of  defects  whore  he  might,  by  proper  care,  have  discov- 
ered and  remedied  tliem:  Beuzing  v.  Sleinway,  101  N.  Y.  547.  But 
the  plaintiff  must  show  that  the  injury  was  not  caused  by  a  fellow- 
servant:  Blessing  v.  St.  Louis  etc.  Ry.  Co.,  77  Mo.  410;  and  he  can- 
not recover  for  injury  caused  by  a  negligent  and  incompetent  vice- 
principal  where  he,  before  the  injury,  had  knowledge  of  such  neg- 
ligence and  incompetency:  McDermott  v.  Hannibal  etc.  Ry.  Co.,  87 
Mo.  285,  298.  A  servant  injured  by  the  negligence  of  another  ser- 
vant must  show,  by  his  complaint,  that  some  duty  of  the  master  to 
him  has  been  violated  in  order  to  hold  the  latter  liable,  and  if  such 
duty  is  one  the  discharge  of  which  has  been  delegated  by  the  mas- 
ter to  a  servant,  not  only  the  duty,  but  the  delegation  of  it,  as  well 
as  its  violation,  must  be  alleged  and  shown  by  the  complaint:  New 
Pittsburgh  etc.  Coke  Co.  v.  Peterson,  136  Ind.  398,  43  Am.  St.  Rep. 
327.  See,  also,  Libby  v.  Scherman,  146  111.  540,  37  Am.  St.  Rep. 
191.  And  the  court  should,  especially  if  requested,  instruct  the  jury 
as  to  the  distinction,  concerning  the  master's  liability,  between  the 
official  negligence  of  a  vice-principal  and  the  individual  negligence 
of  a  mere  fellow-servant:  National  Fertilizer  Co.  v.  Travis,  102 
Tenn.  16.  Compare  Libby  v.  Selierman,  146  111.  540,  37  Am.  St.  Rep. 
191;  Coal  Creek  Min.  Co.  v.  Davis,  90  Tenn.  711.  It  is  to  be  ob- 
served, however,  that  one  who  knows  of  a  danger  from  the  negli- 
gence of  another,  and  understands  and  appreciates  the  risk  there- 
from and  voluntarily  exposes  himself  to  it,  is  precluded  from  re- 
covering for  an  injury  which  results  from  the  exposure.  This  doc- 
trine, in  one  form  or  another,  is  given  effect,  as  showing  that  in  a 
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case  to  which  it  applies  there  Is  either  no  negligence  toward  the 
plaintiff  on  tlie  part  of  tlie  defendant  or  a  want  of  due  care  on  the 
part  of  tiie  plaintiff:  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155 
Mass.  155,  31  Am.  St.  Hep.  537. 

In  England,  tlie  question  of  the  liability  of  employers  to  make 
compensation  for  pei-sou;U  injuries  suffered  by  worlinien  in  their 
service  is  governed  by  what  is  known  as  the  employers'  liability 
act,  43  and  44  Victoria,  cliapter  42;  and  the  same  matter  is  new 
controlled  by  statute  in  some  states  of  our  Union. 

Af/cnts,  GciicraJhj. — We  have  shown  that  wherever  you  can  trace 
a  diity  which  the  master  owes  to  his  servant  which  has  not  been 
performed,  and  througli  such  nonperformance  Injury  has  resulted 
to  an  employ^,  the  master  is  liable;  otliorwise  not.  An  effort  will 
now  be  made  to  sliow  more  particularly  what  persons  may  repre- 
sent the  master  so  as  to  stand  in  his  place.  Thus,  an  agent  in- 
trusted Iiy  the  master  with  the  power  of  appointing  and  removing 
the  employes  of  a  corporation:  Tyson  v.  North  etc.  R.  R.  Co.,  Gl  Ala. 
C.j4,  32  Am.  Rep.  8;  or  with  the  duty  of  engaging  men  for  railway 
»;ervice:  Laning  v.  New  York  etc.  R.  R.  Co.,  49  N.  Y,  521,  10  Am. 
Rep.  417;  Ilai'per  v.  Indianapolis  etc.  R.  R.  Co.,  47  Mo.  507,  4  Am. 
Ivep.  3-j3;  or  with  the  duty  of  furnishing  safe  machinery:  Mitchell 
V.  Robinson,  SO  Ind.  2S1,  41  Am.  Rep.  812;  represents  the  master, 
who  is  lia!.)le  for  his  negligence. 

Bridge  Biiihicr.o. — In  an  action  on  behalf  of  a  fireman  of  a  rail- 
way company,  killed  by  the  washout  of  a  culvert,  the  negligence  of 
the  company's  bridge  builder  in  constructing  and  of  the  roadmaster 
in  npah'ing  the  culvert  is  attributable  to  the  company,  although 
they  were  ordinarily  skillful  an<l  careful  men  in  their  sevicral  em- 
pioymcnts:  Davis  v.  Central  Vt.  R.  R.  Co.,  55  Vt.  84,  45  Am.  Rep. 

rito. 

Curprn f'-rs.— Vi'here  the  plaintiff  is  employed  in  a  factory,  and  the 
floor  of  the  room  in  which  he  works  has  to  bo  taken  up  and  re- 
pl.'UH'd  liy  a  gang  of  workmen,  he  having  no  duty  to  perform  in 
connefrion  witli  them,  he  and  they  are  not  fellow-servants,  and  he 
may  recover  of  their  common  master  for  injuries  suffered  from  their 
negligence,  for  the  cai-penters,  in  sucli  a  case,  represent  the  master: 
Kingartner  v.  Illinois  Sti^el  Co.,  94  Wis.  70,  59  Am.  St.  Rep.  8.j9. 
So  a  carpenter  in  the  shops  of  a  railroad  company,  who  is  required 
by  tlie  Company  to  make  hand-car  handles  and  put  them  in  place 
is.  as  to  such  service,  a  vice-principal  and  not  a  fellow-servant.  The 
master  is,  therefore,  answerable  where  a  section  hand  is,  in  the 
course  of  his  emjiloyment.  injured  wliile  using  a  defective  handle 
made  by  the  carjienter:  Indiana  etc.  Ry.  Co.  v.  Snyder.  140  Ind.  (347. 
Carpenters  employed  by  a  lumber  company  to  insjiect,  and  repair, 
if  necessary,  a  platform  used  by  an  employe  in  loading  and  unload- 
ing lumber,  are  not  fellow-servants  of  the  employe,  but  representa- 
tives of  the  company,  for  the  particular  work  stated:  Ches.son  v. 
•lohn  Tj.  Roper  liumber  Co.,  IIS  N.  C.  50.  If  one  employs  a  car- 
i>euter  to  construct  a  scaffold   upon   which   men  are  to  work,  the 
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carpenter  Is  a  vice-principal  and  his  negligence  Is  that  of  the  em- 
ployer. The  cai-penter  is  not  a  fellow-servant  with  a  hod  carrier 
who  was  injur<>d  by  the  falling  of  the  scafifold,  even  though  the 
worli  of  the  carpenter  promoted  the  erection  of  the  building:  Mc- 
Namara  v.  Macdonough,  102  Cal,  575.  The  law  of  fellow-servants 
has  no  proper  application  to  such  a  case. 

A  Chain  Gang  Boss  is  not  a  fellow-servant  of  a  prisoner  working 
under  him.  While  acting  in  that  capacity,  he  is  the  alter  ego  of 
bis  employer,  and  the  latter  is  answerable  for  any  wrongful  or  neg- 
ligent acts  on  the  part  of  such  employs  by  which  a  prisoner  is 
deprived  of  his  life:  Boswell  v.  Barnhart,  96  Ga.  521,  523. 

Conductors  of  Raihcay  Trains.— The  weight  of  authority  seems  to 
support  the  proposition  that  a  conductor  in  charge  of  a  regular  pas- 
senger train,  and  who.  as  such  conductor,  has  full  control  of  its 
movements  is  not,  while  in  the  performance  of  his  usual  and  ordi- 
nary duties  with  reference  thereto,  a  fellow-servant  of  an  engineer, 
fireman,  or  brakeman  worldng  und^r  his  orders,  but  is  a  vice-prin- 
cipal of  the  railroad  company.  He  is  a  representative  of  the  prin- 
cipal, who  Is  answerable  to  those  working  under  the  orders  of  the 
conductor  for  the  lattcr's  negligence:  Spencer  v.  Brooks,  97  Ga.  G81, 
690;  Walker  v.  Gillett,  59  Kan.  214;  Mason  v.  Richmond  etc.  R.  R, 
Co.,  114  N.  C.  718;  Georgia  Pac.  Ry.  Oo.  v.  Davis,  92  Ala.  300,  25 
Am.  St.  Rep.  47;  I>aniel  v.  Chesapeake  etc.  Ry.  Co.,  36  W.  Va.  397, 
32  Am.  St.  Rep.  870;  Railroad  v.  Spence,  93  Tenn.  173,  42  Am.  St. 
Rep.  907;  Boatwright  v.  Northeastern  R.  R.  Co.,  25  S.  C.  128;  Ayers 
v.  Richmond  etc.  R.  R.  Co..  84  Va.  G79;  Railroad  v.  Kenley,  92  Tenn. 
207;  Purcell  v.  Southern  Ry.  Co.,  119  N.  C.  728,  737;  Northern  Pac. 
R.  R.  Co.  v.  Poirier,  67  Fed.  Rep.  881,  884;  Haney  v.  Pittsburgh  etc. 
Ry.  Co.,  38  W.  Va.  570;  Van  Araburg  v.  Vicksburg  etc.  R.  R.  Co., 
87  La.  Ann.  650,  55  Am.  Rop.  517;  Mase  v.  Northern  Pac.  R.  R.  Co., 
57  Fed.  Rep.  283;  Richmond  etc.  R.  R.  Co.  v.  Williams,  86  Va.  165, 
19  Am.  St.  Rep.  876;  Mason  v.  Richmond  etc.  R.  R.  Co.,  Ill  N.  C. 
482,  32  Am.  St.  Rep.  814;  Chicago  etc.  Ry.  Co.  v.  Ross,  112  U.  S. 
377;  Little  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio,  415;  Cleveland  etc. 
R.  R.  Co.  V.  Keary,  3  Ohio  St.  201;  Northern  Pac.  R.  R.  Co.  v. 
Beaton,  64  Fed.  Rep.  563,  569.  Compare  Culpepper  v.  International 
etc.  Ry.  Co.,  90  Tex.  627,  and  particularly  the  dissenting  opinion 
of  Mr.  Justice  Harlan  in  New  England  R.  R.  Co.  v.  Conroy,  175 
U.  S.  323.  347. 

As  paid  in  Chicago  etc.  Ry.  Co.  v.  Ross,  112  IT.  S.  377,  394:  "The 
conductor  of  a  railway  train,  who  commands  its  movements,  directs 
wlien  it  shall  start,  at  what  stations  it  shall  stop,  at  what  speed  it 
shall  run,  and  has  the  general  management  of  it,  and  control  over 
the  persons  employed  upon  it,  represents  the  company,  and  for 
mjuries  resulting  from  bis  negligent  acts,  the  company  is  re- 
sponsible. If  such  a  conductor  does  not  represent  the  company, 
then  the  train  is  operated  without  any  representative  of  the  com- 
pany."   If  a  fireman  is  under  the  control  of  a  railway  conductor, 
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and  Is  required  to  submit  to  and  obey  his  orders,  the  railroad  com- 
pany Is  answerable  if  tlie  fireman  is  Injured  by  the  negligence  of 
the  conductor  in  parsing  a  station,  when  It  was  his  duty  to  stop 
there  until  the  arrival  of  anotlier  train  coming  from  an  opposite 
direction,  and,  by  reason  of  his  not  slopping,  the  two  trains  neces- 
sarily came  into  collision,  from  which  the  fireman  received  the 
injury;  for,  in  such  a  case,  the  conductor  is  a  vice-principal  or  rep- 
resentative of  the  master:  Railroad  v.  Spence,  93  Tenn.  173,  42  Am. 
St.  Rep.  907;  Ragsdale  v.  Northern  Tac.  R.  R.  Co.,  42  Fed.  Rep.  383. 
When  a  railroad  brakcman,  acting  under  the  order  of  the  conductor 
on  a  train,  but  contrary  to  the  rules  of  the  company,  to  which  he 
has  assented.  Is  injured  in  coupling  defective  cars,  of  which  defect 
the  company  has,  or  ought  to  have,  knowledge,  and  of  which  the 
brakeman  has  no  notice  until  too  late  to  avoid  the  injury,  the  com- 
pany Is  liable  therefor,  because  the  conductor  represents  the  cor- 
poration: Mason  v.  Richmond  etc.  R.  R.  Co.,  Ill  N,  C.  482,  32  Am. 
St.  Rep.  814.  And,  if  the  rules  of  a  railway  company  hold  a  con- 
ductor answerable  for  the  proper  handling  and  position  of  switches 
while  In  use,  the  delegation  of  this  important  duty  to  him  makes 
him  a  vice-principal,  and  the  company  is  answerable  for  injuries 
caused  to  an  engineer  by  reason  of  his  engine  running  into  an  occu- 
pied sidetrack,  through  a  switch  negligently  left  open  and  un- 
guarded by  the  conductor  of  another  train:  Mase  v.  Northern  Pae. 
R.  R.  Co.,  57  Fed.  Rep.  283,  286.  If  a  railroad  engineer,  with  the 
knowledge  and  permission  of  the  conductor  in  charge  of  the  train, 
leaves  his  engine  to  be  operated  by  an  inexperienced  fireman,  and 
the  brakeman  on  the  train  is  injured  through  the  negligence  of  such 
fireman,  the  railroad  company  is  liable  for  the  injury.  In  such  case, 
the  conductor  is  the  representative  of  the  company,  and  not  a  fel- 
low-servant with  the  brakeman:  Norfolk  etc.  R.  R.  Co.  v.  Thomas, 
90  Va.  205,  44  Am.  St.  Rep.  906.  A  railway  company  is  also  liable 
for  the  death  of  its  engineer  on  one  train,  caused  by  the  negligence 
of  its  conductor  on  another  train  and  of  its  telegi'aph  operator: 
Madden  v.  Chesapeake  etc.  Ry.  Co.,  28  W.  Va.  610,  57  Am.  Rep.  095. 
The  conductor  in  charge  and  in  control  of  a  freight  train,  and  of 
the  persons  employed  thereon,  and  who  is  answerable  for  its  move- 
ments. Is  also  generally  regarded  as  a  vice-principal  or  representa- 
tive of  the  railroad  company,  which  is  answerable  to  brakemen  and 
others  working  under  the  conductor  for  the  latter's  negligence: 
Spencer  v.  Brooks,  97  Ga.  681;  Canadian  Pac.  Ry.  Co.  v.  Johnston, 
61  Fed.  Rep.  738,  745;  Georgia  Pac.  Ry.  Co.  v.  Propst,  83  Ala.  518; 
Johnson  v.  Richmond  etc.  R.  R.  Co.,  84  Va.  713;  Richmond  etc.  R. 
R.  Co.  V.  Brown,  80  Va.  749;  Norfolk  etc.  R.  R.  Co.  v.  Ampey,  93 
Va.  108;  Clark  v.  Hughes,  51  Neb.  780;  Cowles  v.  Richmond  etc. 
R.  R.  Co..  84  N.  C.  809.  37  Am.  Rep.  620.  It  Is  said,  however. 
In  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  323,  341,  343,  that 
the  court  went  too  far,  in  Chicago  etc.  R.  R.  Co.  v.  Ross.  112  U. 
6.  377.  alx)ve  cited,  in  holding  that  a  conductor  of  a  freight  train 
Am.  6t.  Rep.,  Vol.  LXXV.— 3» 
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Is,  Ipso  facto,  a  vice-principal  of  the  railroad  company;  and  that, 
In  so  far  as  the  decision  in  that  case  is  to  be  understood  as  laying 
it  down  as  a  rule  of  law  to  govern  in  the  trial  of  actions  against 
railroad  companios  tliat  the  conductor,  merely  from  his  position  as 
such,  is  a  vice-principal,  whose  negligence  is  that  of  the  company. 
It  must  be  deemed  to  have  been  overruled,  in  effect  if  not  in  terms, 
in  the  subsequent  case  of  Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149 
U.  S.  308.  A  conductor  of  a  material  train,  whose  duty  is  to  adjust 
switches,  stands  in  tlie  place  of  the  master:  Coleman  v.  Wilming- 
ton etc.  R.  R.  Co.,  25  S.  C.  446,  GO  Am.  Rep.  51G;  and  a  conductor 
having  charge  of  a  construction  train,  and  a  foreman  having  charge 
of  a  crew  of  men  eng.nged  in  constructing  a  railroad  tracli,  with 
power  to  direct  their  movements,  are  both  vice-principals,  and  the 
railroad  company  is  liable  for  their  negligence  resulting  in  death  or 
Injury  to  any  of  such  crew:  Miller  v.  Missouri  Pac.  Ry.  Co.,  109  Mo. 
350,  32  Am.  St.  Rep.  GTS.  The  conductor  of  a  repair  train  on  the 
main  line  of  a  railroad  is  a  vice-principal  as  to  the  section  foreman 
of  a  branch  line  who  is  injured  by  the  conductor's  negligence  while 
riding  on  a  repair  train  under  orders  from  the  railway  superintend- 
ent to  take  all  his  section  hands  and  assist  in  repairing  the  main 
line:  Union  Pac.  Ry.  Co.  v.  Callaghan,  56  Fed.  Rep.  0S8. 

The  rule  that  a  conductor  in  control  of  a  railway  train  Is  a  vice- 
principal  is  not,  however,  accepted  in  all  jurisdictions.  In  some 
states,  a  conductor  is  a  fellow-servant  with  a  braljeman  and  other 
employes  on  a  passenger  train,  and  not  a  vice-principal:  Campbell 
V.  Cook,  86  Tex.  G30,  40  Am.  St.  Rep.  878;  Sherman  v.  Rochester 
etc.  R.  R.  Co.,  17  N.  Y.  153;  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43 
W.  Va.  380;  Brown  v.  Central  Pac.  R.  R.  Co.,  72  Cal.  523.  So  a 
conductor,  in  some  states,  is  a  fellow-servant  with  a  brakeman  and 
other  employ&s  on  a  freight  train,  and  not  a  vice-principal:  Norfolk 
etc.  R.  R.  Co.  V,  Houchins.  95  Va.  308,  64  Am.  St.  Rep.  791;  La 
PieiTe  V.  Chicago  etc.  Ry.  Co.,  99  Mich.  212;  Louisville  etc.  Ry, 
Co.  V.  Southwick,  16  Ind.  App.  4SG;  and  a  brakeman  of  a  freight 
train  and  the  conductor  and  other  employes  of  a  passenger  train 
of  the  same  railroad  company  have  been  held  to  be  fellow-servants: 
McMaster  v.  Illinois  Cent.  R.  R.  Co.,  Go  Miss.  264.  7  Am.  St.  Rep. 
P^53;  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  323.  It  has  been 
held  that  a  conductor,  engineer,  and  fireman  on  the  same  train  are, 
prima  facie,  fellow-servants:  Grattis  v.  Kansas  City  etc.  R.  R.  Co., 
153  Mo.  380;  and  that  in  the  absence  of  evidence  of  special  and 
unusual  powers  having  been  conferred  upon  tlie  conductor  of  a 
freight  train,  he.  the  engineer,  and  the  brakeman  must  be  deemed 
fellow-servants:  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  323. 
840.  Under  such  circumstances  the  conductor  is  a  fellow-servant 
of  the  fireman,  and  not  a  vice-principal  of  the  railroad  company: 
Meyer  v.  Illinois  Cent.  R.  R.  Co.,  177  111.  591.  Perhaps  a  multitude 
of  decisions  of  like  character  might  be  found,  but  they  would  lead 
us  Into  the  field  of  fellow  service,  which  it  is  not  the  purpose  of 
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this  note  to  discuss.  "We  shall,  therefore,  dismiss  this  subdivision 
by  saying  tliat  a  conductor  does  not  sustain  the  relation  of  vice- 
principal  toward  a  section  master,  in  the  employment  of  the  com- 
pany, who  Is  not  subji'Ct  to  the  orders  or  command  of  such  con- 
ductor: Wrigiit  V.  Northampton  etc.  R.  R.  Oo.,  122  N.  C.  852. 

Elevator  Manai/ers  and  Instructors. — If  there  Is  an  elevator  In  a 
mill,  used  by  onipioyes  In  passing  from  one  floor  to  another,  the 
management  of  wliich  is  intrusted  entirely  to  a  general  agent,  who 
has  full  power,  and  the  elevator  gets  out  of  n  M;iir  and  unsafe,  of 
which  facts  tlie  agont  has  notice,  and  the  agent  neglects  to  repair, 
tlie  master  is  answerable  If  the  elevator  falls  and  injures  an  em- 
ploy6  who  Is  using  it  in  the  course  of  his  employment,  because  the 
agent  is  not  a  mere  fellow-servant,  but  occupies  the  place  of  the 
ni:ister:  Corcoran  v.  Iloll)i-ook,  59  N.  Y.  517,  17  Am.  Rep.  369.  So 
tlie  duty  of  a  nia.^ter  to  a  servant  who  is  to  be  placed  in  charge 
of  an  elevator,  of  the  management  of  which  he  is  ignorant,  is  not 
fully  performed  by  putliug  him  under  the  instruction  of  as  com- 
pt'tent  an  instructor  as  is  the  master.  The  duty  of  the  master  Is 
to  furnish  a  competent  instructor,  whether  the  master  himself  pos- 
sesses competency  to  perform  that  duty  or  not;  and  the  master  Is 
still  answerable,  however  competent  the  instructor,  if  the  latter 
does  not  continue  his  instructions  for  a  reasonable  length  of  time, 
or  is  guilty  of  neglicrence  tlirough  which  the  servant  to  be  In- 
structed is  injured.  Dui'ing  tliis  period  of  time  the  instructor  is 
doing  the  work,  and  standing  in  the  place,  of  the  master:  Brennan 
V.  r.ordon,  IIS  N.  Y.  4S0.  ir.  Am.  St.  Rep.  77.5. 

Employes,  (JoicralUj.—ll  a  master  delegates  to  one  of  his  employes 
such  authority  as  subjects  the  will  and  discretion  of  all  other  em- 
ployes, in  and  about  a  particular  business,  to  the  direction  and  con- 
trol of  tlie  person  to  wliom  tr.at  authority  is  delegated,  he  will  be 
paid  to  be  a  vice-pi'incipal,  and  to  stand  in  the  relation  of  the  mas- 
t<'r  li;;n.-;elf.  His  negligence  may,  therefore,  be  imputed  to  the  mas- 
ter, who  will  be  ansv.-erable  in  case  of  injury:  Taylor  v.  Georgia 
Marble  Co..  99  Oa.  512,  59  Am.  St.  Rep.  23S;  Foster  v.  Missouri 
Pae.  \\y.  Co..  115  Mo.  1G5:  Louisville  etc.  Ry.  Co.  v.  Graham,  124 
Ind.  SO:  D<jlihin  v.  Richmond  etc.  R.  R.  Co.,  81  N.  C.  440,  31  Am. 
Rep.  512;  as  where  an  employe  whoso  duty  is  to  prepare  a  safe 
Iiiace  in  which  worlcmen  may  labor  fails  to  do  so:  Stucke  v.  Or- 
leans R.  R.  Co..  50  T,a,  Aim.  172,  202;  or  where  an  emj)loyf,  whose 
duty  is  to  furnish  a  safe  appliance,  such  as  a  safe  halyard,  to  be 
usi'd  in  leading  a  schoouer  fails  to  do  so:  Donnelly  v.  Booth  etc. 
Granite  Co,,  90  Me.  11<»;  or  where  an  employs,  whose  duty  is  to 
employ  comiietent  au'ents,  employs  unfit  persons  to  maintain  and 
repair  a  road  and  carry  on  the  business  of  the  master:  Mobile  etc. 
Ry.  Co.  V.  Smith.  59  Ala.  215:  or  where  men,  regularly  employed 
to  keep  a  flight  of  siairs  in  a  factory  in  repair,  fail  to  do  so:  Ferris 
V.  Hernshcim,  51  La,  Ann.  17*^.  A  workman  in  a  manufactorj', 
whose  duty  is  to  maintain  a  good  and  suitable  supply  of  material 
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from  which  other  workmen  may  select  material  for  their  own  use, 
Is  a  vice-principal,  and  not  a  fellow-servant  of  such  workmen:  Pres- 
cott  V.  Ball  Engine  Co.,  176  Pa.  St.  459,  53  Am.  St.  Rep.  683.  An 
employe,  however,  hired  by  the  month,  at  iron  works,  though  he 
manages  the  business  In  a  general  way,  is  only  a  fellow-servant, 
where  he  is  under  the  constant  supervision  and  control  of  the  offi- 
cials of  the  company,  and  nothing  of  importance  is  left  to  his  dis- 
cretion and  Judgment:  Yates  v.  McCullough  Iron  Co.,  69  Md.  370, 
386.  As  to  what  particular  employes  are  vice-principals,  see  the 
specific  heads  elsewhere  given  in  this  note. 

Engineers.— A.  chief  engineer,  who  is  in  charge  and  has  the  man- 
agement of  his  employer's  factory,  with  full  control  of  the  firemen 
and  coal  passers  employed  therein,  and  full  authority  to  provide 
for  their  safety,  Is  a  vice-principal,  who,  in  the  absence  of  his  em- 
ployer, must  supply  safe  machinery  and  keep  it  in  repair.  His  fail- 
ure to  perform  this  duty  renders  his  employer  liable  to  an  inferior 
employe  injured  thereby.  He  is  not  a  fellow-servant  with  a  coal 
passer  at  the  boilers  of  the  factory:  Mattise  v.  Consumers'  Ice  etc. 
Co.,  46  La.  Ann.  1535,  49  Am.  St.  Rep.  356.  If  a  fireman  Is  placed 
under  an  engineer  in  a  mill,  as  his  superior,  and  the  latter  has  a 
right  to  give  orders,  the  engineer  represents  the  employer,  who  is 
answerable  for  the  engineer's  negligence:  Mann  v.  Oriental  Print 
Works,  11  R.  I.  152,  155.  And  the  duty  which  a  master  owes  toward 
his  servants  in  a  factory  to  have  overhead  shafting  supported  and 
maintained,  so  as  not  to  endanger  employes  working  under  It,  can- 
not be  delegated  to  an  engineer  placed  in  charge  of  the  machinery 
so  as  to  exempt  the  master  from  liability,  in  case  of  injury:  Hustis 
V.  James  A.  Banister  Co.,  63  N.  J.  L.  465.  If  an  engineer  In  the 
employ  of  a  railway  corporation  has  the  sole  charge,  control,  and 
management  of  a  train  and  the  brakemen  thereon,  so  that  the  lat- 
ter are  under  the  duty  of  obeying  his  orders,  they  are  not  fellow- 
servants;  but  the  engineer  is  a  vice-principal,  and  a  brakeman  may 
recover  damages  of  the  company  for  injuries  caused  by  the  negli- 
gence of  the  engineer:  Taylor  v.  Georgia  Marble  Co.,  99  Ga.  512, 
59  Am.  St.  Rep.  238.  So  an  engineer,  having  authority  to  place  a 
fireman  in  charge  of  an  engine,  represents  the  master,  if  he  puts 
an  inexperienced  and  Incompetent  fireman  in  charge  of  the  engine, 
and  the  master  is  answerable  for  the  engineer's  negligence  in  so 
doing:  Core  v.  Ohio  River  R.  R.  Co.,  38  W.  Va.  456,  471.  A  rail- 
way engineer  and  inspector  of  cars  are  not  fellow-servants,  after 
the  engineer's  duties  have  ceased,  and  the  company  Is  liable  for 
an  injury  to  the  inspector  caused  by  the  engineer's  negligence:  Chi- 
cago etc.  R.  R.  Co.  V.  Hoyt,  122  111.  369.  So  a  locomotive  engineer, 
charged  with  the  duty  of  inspecting  his  engine,  represents  the  rail- 
road company.  He  is,  therefore,  a  vice-principal,  and  not  a  fellow- 
servant  of  a  "hostler's"  helper  engaged  in  switching  engines  in  the 
railroad  yard:  Atchison  etc.  R.  R.  Co.  v.  Mulligan,  67  Fed.  Rep.  5G9, 
673.    And  a  fireman  upon  a  locomotive,  during  the  performance  of 
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his  duties,  may  properly  be  found  to  have  been  acting  under  the 
Immediate  control  of  the  engineer:  Cooper  v.  Central  R.  R.,  44  Iowa, 
134.  But  In  Nashville  etc.  R.  R.  Co.  v.  Wheless,  10  I>ea,  741,  43 
Am.  Rep.  317,  it  is  hold  that  a  railway  company  is  not  liable  to  a 
brakeman  for  an  injury  sustained  through  the  negligence  of  an 
engineer,  where  it  is  not  shown  that  the  engineer  stands  in  the 
place  of  the  master,  and  it  does  appear  that  each  one  is  perform- 
ing his  particular  duly  under  the  orders,  express  or  implied,  of 
the  conductor:  Nashville  etc.  R.  R.  Co.  v.  Wheless,  10  Lea,  741, 
43  Am.  Rep.  317.  So  an  engineer  in  charge  of  an  engine  in  an 
ice  factory,  who  is  directed  l^y  his  superior  to  do  certain  work 
necessary  to  the  removal  of  ice  from  the  pipes,  and  who,  in  turn, 
gives  directions  to  anotiier  employ6  for  the  doing  of  such  work, 
is  not  a  vice-principal,  but  a  fellow-servant  with  the  latter,  and 
hence  their  common  employer  is  not  liable  for  the  negligence  of 
such  engineer  in  giving  directions,  though  they  lead  to  the  injury 
of  tl'"  other  employ^:  Prevost  v.  Citizens'  Ice  etc.  Co.,  185  Pa.  St. 
617,  G4  Am.  St.  Rep.  050.  In  Kentucky,  a  fireman  on  a  railroad 
train,  while  acting  as  engineer,  is  a  "superior"  employ6  to  a  brake- 
man  thereon,  but  the  company  is  liable  for  the  gross  negligence 
of  its  conductor  and  engineer,  in  failing  to  exercise  any  care  for 
the  protection  of  the  brakeman,  while  engaged  in  going  between 
moving  cars:  Greer  v.  Louisville  etc.  R.  R.  Co.,  94  Ky.  169,  42  Am. 
St.  Rep.  345.  See  subdivision,  "Railway  Employes,  Generally," 
Infra. 

Foremen.— In  some  stiites,  a  foreman  of  a  gang  of  men,  vested 
with  the  control  and  supervision  of  a  particular  work  to  be  done, 
and  with  power  to  superintend,  direct,  command,  and  control  the 
men  under  him  in  their  work,  is  held  to  represent  the  employer,  and 
to  bo  his  vice-principal,  thus  rendering  tlie  master  answerable  for 
the  negligence  of  the  foreman:  Bloyd  v.  St.  Louis  etc.  Ry.  Co.,  58 
Ark.  GG,  41  Am.  St.  Rep.  85;  Stephoiis  v.  Hannibal  etc.  R.  R.  Co., 
nn  Mo.  207.  9  Am.  St.  Rep.  330;  :\roore  v.  Wabash  etc.  Ry.  Co.,  85 
Mo.  5SS;  .rohnson  v.  First  Nat.  Bank,  79  Wis.  414,  24  Am,  St.  Rep. 
722;  Fort  Smitli  Oil  Co.  v.  Slovor.  ."s  Ark.  IGS:  Schroeder  v.  Chicago 
etc.  R.  R.  Co.,  108  Mo.  322,  328;  Lindvall  v.  Woods,  44  Fed.  Rep. 
8."5;  Walker  v.  Gillott.  59  Kan.  214,  218;  Missouri  Pac.  Ry.  Co.  v. 
I'eregoy,  3G  Kan.  424,  427;  Colorado  etc.  Ry.  Co.  v.  O'Brien,  IG  Colo. 
219;  Carlson  v.  Nortlnve^tern  etc.  Co.,  G3  Minn.  428;  Orman  v. 
Maunix,  17  Colo.  5iU.  31  Am.  St.  Rep.  310;  Colorado  etc.  Ry.  Co. 
V.  Naylon,  17  Colo.  501,  31  Am.  St.  Rep.  335;  Sioux  City  etc.  R.  R. 
Co.  V.  Sniitli,  22  Ncli.  TTTi;  pjiriicuhiily  w  livro  the  power  to  employ 
and  discharge  workmen  i?;  couplod  with  the  foreman's  other  au- 
thority: Colorado  etc.  Ry.  Co.  v.  O'Brien,  16  Colo.  219;  Colorado  etc. 
Ry.  Co.  V.  Naylon,  17  Colo.  501,  31  Am.  St.  Rep.  335;  Orman  v. 
Mannlx,  17  Colo.  5M,  31  Am.  St.  Rep.  340;  Bloyd  v.  St.  Louis  etc. 
Ry.  Co.,  58  Ark.  66,  41  Am.  St.  Rep.  85;  Missouri  Pac  Ry.  Co.  v. 
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Williams,  75  Tex.  4,  IG  Am.  St.  Rep.  867;  Johnson  v.  First  Nat. 
Bank,  79  Wis.  434,  24  Am.  St.  Rep.  722;  Blomqulst  v.  Chicago  etc. 
Ry.  Co.,  60  Minn.  426,  428;  McDonough  v.  Great  Northern  Ry.  Co., 
15  Wash.  244;  International  etc.  Ry.  Co.  v.  Hinzie,  82  Tex.  623, 
630.  Where  the  general  power  to  manage  and  command  is  given  to 
one,  and  the  duty  of  the  others  is  merely  to  execute  and  obey,  he 
■who  directs  stands  in  the  place  of  the  principal,  who  must  respond 
to  those  under  him  for  his  misconduct:  Wallier  v.  Gillett,  59  Kan. 
214,  218.  Otherwise  stated,  a  sei-rant  who  is  in  a  position  of  au- 
thority over  a  subordinate  servant  is  not,  in  the  sense  of  the  law, 
as  announced  in  many  cases,  a  fellow-servant  in  a  common  employ- 
ment, but  represents  the  master,  who  is  liable  for  his  negligence: 
Railroad  v.  Spence,  93  Tenn.  173,  179,  42  Am.  St.  Rep.  907,  911. 

Thus,  It  is  held  in  Bloyd  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  66, 
41  Am.  St.  Rep.  85,  that  a  foreman  of  a  gang  of  railway  work- 
men, engaged  in  repairing  trestles  and  bridges,  and  having  power  to 
employ  and  discharge  such  men,  and  to  oversee  and  direct  their 
work,  is  a  vice-principal  of  the  railway  company,  and  it  is  liable 
for  his  negligence  whereby  one  of  the  workmen  receives  an  injury. 
So  a  foreman  employed  by  a  railroad  company,  and  having  charge 
of  a  gang  of  men  who  are  subject  to  his  orders  only,  is  the  agent 
of  the  company,  and  the  latter  is  liable  for  his  negligence  In  re- 
spect to  the  orders  given,  as  a  foreman  and  the  gang  of  men  are 
not  fellow-servants:  Stephens  v.  Hannibal  etc.  R.  R.  Co.,  96  Mo. 
207,  9  Am.  St.  Rep.  336.  And  the  foreman  of  a  company  of  men 
engaged  In  the  business  of  repairing  bridges,  water-tanks,  and  tele-' 
gi-aph  lines  on  a  railway,  represents  the  railroad  company,  where 
he  has  control  and  authority  over  the  men,  and  the  company  is 
answerable  for  his  negligence  in  case  of  injury:  Sioux  City  etc.  R. 
R.  Co.  V.  Smith,  22  Neb.  775,  781.  A  foreman  of  car  repairers,  who 
has  sole  charge  of  the  hands  employed  to  repair  cars  is  a  vice- 
principal:  Moore  v.  Wabash  etc.  Ry.  Co.,  85  Mo.  588,  595;  and  a 
car  repairer  is  not  a  fellow-servant  with  a  foreman  of  car  repair- 
ers, with  power  to  employ  and  discharge  servants  under  him;  but 
the  company  is  liable  for  an  injury  to  such  car  repairer  received 
through  the  negligence  of  such  foreman  and  while  engaged  in  extra- 
hazardous employment  under  his  order  and  promise  of  protection: 
Missouri  Pac.  Ry.  Co.  v.  Williams,  75  Tex.  4,  16  Am.  St.  Rep.  8G7. 
If  a  superintendent  and  foreman,  in  the  construction  of  a  building, 
employ  and  discharge  workmen,  and  direct  them  what  to  do,  such 
superintendent  and  foreman  are  vice-principals  in  respect  to  their 
employers:  Johnson  v.  First  Nat.  Bank,  79  Wis.  414,  24  Am.  St. 
Rep.  722.  A  local  boss,  or  foreman,  with  authority  to  control  and 
direct  the  men  and  machinery  employed,  and  to  discharge  such 
men  at  pleasure,  is  a  vice-principal,  and  not  a  fellow-servant,  and 
the  master  is  liable  for  his  negligence  in  ordering  a  minor  employs 
Into  a  situation  of  danger,  and  to  perform  an  act  entirely  beyond 
the  scope  of  his  employment,  if,  in  obeying  the  order,  such  employs 
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Is  killed  or  Injured:  Ormau  v.  Manuix,  17  Colo.  5G4,  31  Am.  St 
Rop.  340.  The  foivman  of  a  paiut  shop,  -witli  power  to  employ  or 
discharge  workmen  therein,  is  a  vice-principal:  International  etc. 
Ry.  Co.  V.  Hinzie,  S2  Tex.  623,  G30.  A  foreman  who  has  power  to 
employ,  control,  and  discharge  laborers  in  his  department  is  a  vice- 
principal,  and  it  is  his  duty  to  warn  them  of  latent  risks  in  their 
employment:  Fort  Smith  Oil  Co.  v.  Slover,  58  Ark.  168,  179.  If  the 
superintendent  of  i-ailroad  construction  is  absent,  and  the  worl?  is 
performed  under  tlie  supervision  and  direction  of  a  general  fore- 
man, who  has  full  power  and  authority  to  employ  and  discharge 
the  workmen,  such  foreman  is,  in  respect  to  the  workmen,  the  rei>- 
resontative  of  the  railroad  company,  and  not  their  fellow-servant: 
Colorado  etc.  Ry.  Co.  v.  O'Brien,  36  Colo.  219,  227.  A  general  fore- 
man of  men  engaged  in  railroad  construction,  such  men  being  sub- 
ject to  bis  immediate  control,  employment,  and  discharge,  while  he 
has  control  of  the  trains  and  appliances  in  the  work  of  construc- 
tion, subject  to  the  superintending  direction  of  the  general  super- 
intendent of  construction,  when  present,  is  a  vice-principal  during 
the  absence  of  such  superintendent,  so  as  to  make  the  company 
liable  for  his  negligence  toward  one  of  the  men  under  his  control 
and  direction:  Colorado  etc.  Ry.  Co.  v.  Naylon,  17  Colo.  501,  31  Am. 
St.  Rep.  335. 

On  the  other  hand,  it  is  asserted  that  mere  authority  or  power  to 
control  is  not  the  test  by  which  to  determine  who  is  a  vice-prin- 
cipal; that  mere  foremanship  does  not  elevate  one  to  the  position 
of  vice-principal;  that  a  foreman  not  clothed  with  any  special  power 
over  employes  is  not  a  vice-principal;  that  a  foreman,  superintend- 
ent, or  like  agent,  notwithstanding  he  may  have  a  supervisory 
power,  is  still  a  fellow-servant,  unless  some  duty  of  the  master  has 
been  intrubted  to  him;  and  that  to  constitute  a  vice-principal  the 
person  must  repr(  sent  the  master  as  to  some  particular  duty,  or  be 
at  the  head  of  a  separate  and  distinct  department:  Harley  v.  Louis- 
ville etc.  R.  R.  Co.,  57  Fed.  Rep.  144,  146;  Stockmeyer  v.  Reed,  56 
Fed.  Rep.  2.50,  262;  Dube  v.  Lewiston,  83  Me.  211,  218;  Meyer  v. 
Illinois  Cent.  R.  R.  Co.,  177  111.  591;  Capper  v.  Louisville  etc.  Ry. 
Co.,  103  Ind.  305.  According  to  this  line  of  cases,  the  foreman, 
superintendent,  or  overseer  of  a  job  of  work,  although  he  may  have 
power  to  supervise  the  work  and  to  direct  and  control  tlie  work- 
men, is  still  only  a  fellow-servant,  for  whose  negligence  the  master 
is  not  answer.iMe,  where  no  particular  duty  of  the  master  has  been 
delegated  to  him:  Dube  v.  liewiston,  83  Me.  211,  21S;  Capper  v. 
Louisville  etc.  Ry.  Co.,  103  Ind.  305:  Stockmeyer  v.  Reed,  55  Fed. 
Rep.  259;  Cates  v.  Itner,  104  Ga.  679;  Coulson  v.  Leonard,  77  Fed. 
Rep.  5aS;  New  Pittsburgli  Coal  etc.  Co.  v.  Reterson,  136  Ind.  398, 
43  Am.  St.  Rep.  327;  Olsen  v.  Nixon,  61  N.  .7.  L.  671;  Foley  v. 
Chicago  etc.  Ry.  Co.,  64  Iowa,  644,  650;  Baldwin  v.  St.  Louis  etc. 
Ry.  Co.,  68  Iowa.  37;  Malone  v.  Hathaway,  ('4  N.  Y.  5.  21  Am.  Rep. 
573;  Richmond  Locomotive  Works  v.  Ford,  94  Va.  627;  and  the  fact 
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that  the  foreman  has  power,  In  addition  to  such  authority,  to  em- 
ploy or  discharge  other  employes  does  not  make  him  a  vice-prin- 
cipal: New  Pittsburgh  Coal  etc.  Co.  v.  Peterson,  136  Ind.  398,  43 
Am.  St.  Rep.  327;  Minneapolis  v.  Lundin,  58  Fed.  Rep.  525;  Union 
Pac.  R.  R.  Co.  V.  Doyle,  50  Neb.  555.  Thus,  If  a  gang  of  laborers 
!s  employed  on  one  of  several  buildings  being  erected  by,  and  under 
the  supervision  of,  a  general  contractor,  a  foreman  who  has  charge 
of  the  gang,  and  personally  assists  the  men.  Is  simply  a  fellow-ser- 
vant with  such  laborers:  Coulson  v,  Leonard,  77  Fed.  Rep.  538. 
So,  if  a  general  superintendent  of  street  work  appoints  a  superin- 
tendent of  sewer  construction,  who  has  charge  of  that  department 
of  the  work  and  who  employs  a  foreman,  giving  him  control  of  a 
gang  of  men.  with  power  to  hire  and  discharge,  and  to  direct  when, 
where,  and  how  to  work,  such  foreman  Is  not  a  general  vice-prin- 
cipal of  the  city  in  relation  to  a  workman  under  him,  who  is  in- 
jured by  his  negligent  act:  Minneapolis  v.  Lundin,  58  Fed.  Rep. 
525.  The  fact  that  one  employ6  is  vested  with  authority  to  hire  and 
discharge  a  coemployS  is  not  conclusive  evidence  that,  as  to  such 
coemploy?,  he  Is  a  vice-principal:  Union  Pac.  R.  R.  Co.  v.  Doyle, 
60  Neb.  555,  5G1;  and  the  burden  is  upon  an  injured  servant  to 
tshow,  by  allegations  in  his  complaint,  that  the  foreman,  whose  neg- 
ligence caused  the  injury,  is  a  vice-principal  and  not  a  fellow-ser- 
vant: New  Pittsburgh  Coal  etc.  Co.  v.  Peterson,  136  Ind.  398,  43 
Am.  St.  Rep.  327. 

It  has  been  held,  In  that  class  of  cases  where  some  duty  of  the 
master  must  be  intrusted  to  a  foreman  in  order  to  constitute  him 
a  vice-principal,  that  if  such  duty  Is  delegated  to  him,  he  stands, 
at  least  to  that  extent,  in  the  place  of  the  master,  and  Is  his  vice- 
principal:  Anderson  v.  Bennett,  16  Or.  515,  8  Am.  St.  Rep.  311;  El- 
ledge  V.  National  City  etc.  Ry.  Co.,  100  Cal.  282,  38  Am.  St  Rep. 
290;  Bloyd  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  66,  41  Am.  St.  Rep.  85; 
Noe  Roux  V.  Blodgett  etc.  Lumber  Co.,  94  Mich.  607;  Louisville  etc. 
Ry.  Co.  V.  Graliam,  124  Ind.  89;  Bradley  v.  Chicago  etc.  Ry.  Co., 
138  Mo.  293;  Nixon  v.  Selby  Smelting  etc.  Co.,  102  Cal.  458;  Stahl 
V.  Duluth,  71  Minn.  341,  342;  Higgins  v.  Williams,  114  Cal.  176; 
Dayharsh  v.  Hannibal  etc.  R.  R.  Co.,  103  Mo.  570,  23  Am.  St.  Rep. 
900;  Hannibal  eic.  R.  R.  Co.  v.  Fox,  31  Kan.  586;  Belleville  Stone 
Co.  V.  Mooney,  60  N.  J.  L.  323,  332;  Van  Steenburgh  v.  Thornton, 
58  N.  J.  L.  160;  Neilon  v.  Marinette  etc.  Paper  Co.,  75  Wis.  579, 
584;  Illinois  Steel  Co.  v.  Sobymanowski,  162  111.  447;  Nadau  v.  White 
River  Lumber  Co.,  76  Wis.  120,  20  Am.  St.  Rep.  20;  Addicks  v. 
Christoph,  62  N.  J.  L.  7S6,  72  Am.  St.  Rep.  6S7;  Sullivan  v.  Hanni- 
bal etc.  R.  R.  Co.,  107  Mo.  66,  28  Am.  St.  Rep.  388;  Stockmeyer 
V.  Reed,  55  Fed.  Rep.  2.59;  Pullman's  Palace  Oar  Co.  v.  Harkina, 
55  Fed.  Rep.  932;  Brown  v.  Seuuett,  68  Cal.  225,  58  Am.  Rep.  8; 
Chicago  etc.  R.  R.  Co.  v.  May,  lOS  111.  288,  300;  Bergman  v.  Omaha 
etc.  Ry.  Co.,  41  Fed.  Rep.  667;  Gilmore  v.  Northern  Pac.  Ry.  Co., 
18  Fed.  Rep.  866.    Thus,  if  the  master's  personal,  positive,  absolute 
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duty  to  provide  or  prepare  a   reasonably  safe  place  in  which  to 
work,  consistently  with  the  nature  of  the  undertaking,  is  intrusted 
to  a  foreman,  the  latter  is  tlie  representative  of  the  master,  who 
Is  answerable  for  his  negligence  In  case  of  injury:  Anderson  v.  Ben- 
nett, 16  Or.  515,  8  Am.  St.  Rep.  311;  Elledge  v.  National  City  etc. 
Ry.  Co.,  100  Cal.  282,  38  Am.  St.  Rep.  290;  Bloyd  v.  St.  Louis  etc. 
Ry.  Co.,  58  Ark.  GG,  41  Am.  St.  Rep.  85;  Noe  Roux  v.  Blodgett  etc. 
Lumber  Co.,  94  Midi.  GOT;  Louisville  etc.  Ry.  Co.  v.  Graham,  124 
Ind.  89;   Bradley  v.   Chicago  etc.   Ry.   Co.,   138  Mo.  293;  Nixon  v. 
Selby  Smelting  etc.  Co.,  102  Cal.  458;  Stahl  v.  Duluth,  71  Minn.  341, 
342;  Higgins  v.  Williams,  114  Cal.  176;  Dayharsh  v.  Hannibal  etc. 
R.  R.  Co.,  103  Mo.  570,  23  Am.  St.  Rep.  900;  Hannibal  etc.  R.  R. 
Co.  V.  Fox,  31  Kan.  5SG;  Belleville  Stone  Co.  v.  Mooney,  60  N.  J.  L. 
323,  332;  Sullivan  v,  Hannibal  etc.  R.  R.  Co.,  107  Mo.  66,  28  Am. 
St.  Rep.  388;   Illinois  Steel   Co.  v.  Schymanowski,  162  111.  447;  as 
where  injury  results   because  the  foreman  fails  to  make  a  sewer 
trench  safe  for  those  employed  therein:  Van  Steenburgh  v.  Thorn- 
ton, 58  N.  J.  L.  IGO;  or  because  he  fails  to  put  a  key  into  a  pin 
in  a  machine,  which  requires  It  to  make  it  safe:  Higgins  v.  Will- 
iams, 114  Cal.  176;  or  because  he  extemporizes  an  insufficient  hose 
in    the  silver  room   of  a  smelting  company,   whereby  acid  is  dis- 
charged upon  the  shoulder  and  back  of  an  employ^:  Nixon  v.  Selby 
Smelting  etc.  Co.,  102  Cal.  458;  or  because  he  leaves  dangerous  ma- 
chinery in  a  mill  uncovered:  Noe  Roux  v.  Blodgett  etc.  Lumber  Co., 
94   Mich.   G07;  and  see   Pullman's   Palace  Car  Co.  v.   Harkins,  55 
Fed.   Rep.  932;  or  because  he,  being  a  boss  car  repairer,  fails  to 
protect  car  repairers,  working  under  a  car,  against  danger  arising 
from  the  switching  of  cars  and  making  up  of  trains  on  the  same 
track:  Hannibal  etc.  R.  R.  Co.  v.  Fox,  31  Kan.  586.     If  a  workman 
is  put  to  work  alongside  a  cliff  or  emba^nkmcnt  of  stone  which  he 
believes  to  be  solid  and  secure,  but  which  the  foreman  knows  to  be 
insecure  and  dangerous,  and  injury  is  si;ffered  by  the  workman,  the 
master  is  answerable,  because  it  is  his  duty  to  furnish  his  employes 
a  rt»nsonably  safe  place  in  which  to  work:  Elledge  v.  National  City 
etc.  Ry.  Co.,  100  Cal.  282.  38  Am.  St.  Rep.  290.     See,  also,  Bradley 
V.  Chicago  etc.  Ry.  Co.,  138  Mo.  293;  and  compare  Richmond  Loco- 
motive Works  V.  Ford,  94  Va.  G27,  644,  showing  that,  if  the  place 
is  reasonably  safe  in  tlie  first  Instance,  but  is  afterward  rendered 
unsafe  by  the  negligent  manner  in  which  tlie  foreman  directs  the 
work  to  be  done,  the  master  is  not  answerable  for  an  injury  arising 
during  such  negligent  performance.     In  cases  where  the  facts  are 
in   dispute,    the  question  as   to  whether  the   master   has   done   his 
duty  respecting  a  safe  place  in  which   to  work,   and   whether  an 
employs  acted  as  a  vice-principal,  is  one  for  the  jury,  under  proper 
Instructions:  Bradley    v.    Chicago   etc.    Ry.    Co.,    138   Mo.   293,    30<); 
Mill  V.  Winston,  73   Minn.  80;  Railway  Co.  T.  Hammond,  58  Ark, 
324. 
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A  foreman  represents  the  master,  who  Is  answerable  for  his  negli- 
gence in  case  of  injury,  where  such  foreman  orders  a  young  and 
Inexperienced  employs  to  wipe  the  gearings  of  a  paper  machine 
while  in  motion:  Neilon  v.  Marinette  etc.  Paper  Co.,  75  Wis.  579; 
or  where  he  orders  a  laborer  to  use  a  defective  staging,  while  re- 
moving a  railroad  company's  building:  Sullivan  v.  Hannibal  etc. 
R.  R.  Ck).,  107  Mo.  G(3,  2S  Am.  St  Rep.  388;  or  where  he,  being  in 
charge  of  stevedores,  neglects  to  give  a  required  signal  while  super- 
vising and  controlling  the  unloading  of  a  vessel:  Brown  v.  Sennett, 
68  Cal.  225,  58  Am.  Rep.  8.  A  foreman  in  charge  of  a  wrecking 
train  represents  the  railroad  company:  Wabash  etc.  Ry.  Co.  v. 
Hawk,  121  111.  259,  2  Am.  St.  Rep.  82;  Borgman  v.  Omaha  etc.  Ry. 
Co.,  41  Fed.  Rep.  667.  So  a  foreman's  act  In  picking  at  a  pile  of 
ore  beside  which  he  has  set  a  laborer  at  work,  so  as  to  loosen  the 
support  of  the  upper  part  of  it  and  cause  the  ore  to  fall  upon  the 
workman,  is  the  conduct  of  the  master  and  not  that  of  a  fellow- 
servant:  Illinois  Steel  Co.  v.  Schymanowski,  162  lU.  447.  And  when 
a  foreman  ordei-s  a  laborer  from  the  place  where  he  is  at  work  and 
directs  him  to  work  in  a  place  of  unusual  danger,  the  foreman.  In 
giving  such  order,  is  a  vice-principal,  and  the  master  Is  liable  for 
his  negligence,  which  results  in  injury:  Carlson  y.  Northwestern  etc. 
Co.,  63  Minn.  428. 

The  foreman  of  a  master  is  also  guilty  of  negligence.  In  failing 
to  warn  his  coemploySs  of  dangers  existing  or  occurring  during  the 
course  of  the  work,  where  ordinary  care  requires  him  to  give  such 
warning,  and  where  he  has  knowledge  of  the  inexperience  of  the 
employes.  Particularly  is  this  true  in  the  case  of  infant  servants. 
The  foreman's  duty  to  give  such  warning  is  that  of  the  master, 
who  is  answerable  for  his  negligence  in  case  of  injury:  Belleville 
Stone  Co.  v.  Mooney,  60  N.  J.  L.  323,  332;  Stahl  v.  Duluth,  71  Minn. 
341,  342;  Pullman's  Palace  Car  Co.  v.  Harkins,  55  Fed.  Rep.  932; 
Turner  v.  Goldsboro  Lumber  Co.,  119  N.  C.  387;  Nadau  v.  White 
River  Lumber  Co.,  76  Wis.  120,  20  Am.  St  Rep.  29;  Andreson  v. 
Ogden  etc.  Depot  Co.,  8  Utah,  128;  Hannibal  etc.  R.  R.  Co.  v.  Fox, 
31  Kan.  5SG;  Gilmore  v.  Northern  Pac.  Ry.  Co.,  18  Fed.  Rep.  866; 
Foley  V,  California  Horseshoe  Co.,  115  Cal.  184,  56  Am.  St  Rep.  87; 
Addicks  v.  Christoph,  62  N.  J.  L.  786,  72  Am.  St  Rep.  687;  as 
where  the  foreman  in  charge  of  a  squad  of  laborers  fails  to  put 
out  flags  or  danger  signals,  on  a  railroad  track,  especially  when 
required  by  the  rules  of  the  company,  to  warn  approaching  trains 
of  their  presence  on  the  track:  Richmond  etc.  R.  R.  Co.  v.  Ham- 
mond, 93  Ala.  181;  or  fails  to  warn  laborers,  working  under  an  em- 
bankment, of  the  danger  of  the  earth  falling,  where  he  has  been 
accustomed  to  give  such  warning:  Andreson  v.  Ogden  etc.  Depot 
Co.,  8  Utah,  128;  or  fails  to  warn  workmen  in  a  stone  quarry  to 
seek  safety  from  tlie  explosion  of  a  blast:  Belleville  Stone  Co.  v. 
Mooney,  60  N.  J.  L.  323;  Illinois  Steel  Co.  v.  Schymanowski,  162  111. 
447;  or  directs  a  laborer  to  assist  in  thawing  out  giant  powder  with- 
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out  a  safe  appliance,  called  a  "heater,"  for  the  purpose:  Gilmore  v. 
Northern  Tac.  Ky.  Co.,  18  Fed.  Rep.  8GG;  or  directs  a  workman  to 
leave  one  part  of  a  work  and  go  to  another,  and  there  pick  up  and 
remove  loose  rock  at  and  around  a  hole  In  which  there  Is  an  unex- 
ploded  charjre  of  dynamit'O:  Stahl  v.  Dnliith.  71  Minn.  341,  342.  The 
foreman  of  a  master  is  guilty  of  n<\gligence,  when  he  has  knowl- 
edge of  the  inexperience  of  an  employ^,  and  fails  to  point  out  to 
him  the  dangers  of  his  employment  when  he  employs  him,  and  the 
negligi^nce  of  the  foreman  in  this  respect  is  the  negligence  of  the 
master:  Nadau  v.  White  River  Lumber  Co.,  7G  Wis.  120,  20  Am.  St. 
R<^p.  20.  The  foreman  must  warn  a  laborer  of  latent  defects  or 
hazards  Incident  to  the  latter's  occupation:  Turner  v.  Lumber  Co., 
119  N.  C.  3S7;  and  the  duty  devolving  upon  a  master  to  explain  to 
a  minor  employ^  the  hazards  of  the  service,  and  to  instruct  him  how 
to  avoid  them,  cannot  be  delegated  to  a  foreman,  so  as  to  exon- 
erate the  ma.ster  from  liability  for  a  failure  to  perform  it,  on  the 
ground  that  such  foreman  Avas  a  fellow-servant  with  the  injured 
minor  employe:  Addicks  v.  Christoph,  62  N.  J.  L.  786,  72  Am.  St. 
Rep.  687.  So,  between  an  assistant  foreman  and  a  boy  subject  to 
his  orders,  the  relation  of  fellow-servants  does  not  exist  so  as  to 
relieve  the  employer  from  liability  for  injuries  received  by  the  boy 
from  obeying  the  orders  of  such  foreman:  Foley  v.  California  Horse- 
shoe Co.,  115  Cal.  184,  56  Am.  St.  Rep.  87. 

A  foreman  is  al>o  a  vice-principal  and  represents  the  master  In 
the  duty  of  selecting  safe  and  proper  appliances  and  machinery  for 
workmen,  and  the  master  is  answerable  for  the  foreman's  negligent! 
performance  of  this  duty;  Thomas  v.  Ann  Arbor  R.  R.  Co.,  114  Mich. 
50;  Lund  v.  Ilersey  Lumber  Co.,  41  Fed.  Rep.  202;  Telander  v.  Sun- 
liD.  44  Fed.  Rep.  564,  509;  Lehigh  Valley  Coal  Co.  v.  Wairek,  &4 
Fed.  Rep.  ^m\  Houston  v.  Brush,  66  Vt.  331;  Boelter  v.  Ross  Lum- 
l»er  Co.,  103  Wis.  324;  Richmond  Granite  Co.  v.  Bailey,  92  Va.  554; 
as  where  lie,  being  in  cliai'ge  of  employes,  undertakes  to  select  sult- 
alile  materials  from  a  supply  in  a  warehouse,  eighty  miles  distant 
fic.m  the  scene  of  work:  Thomas  v.  Ann  Arbor  R.  R.  Co.,  114 
Midi.  50;  or  to  sclt'ct  ropes  for  the  purpose  of  removing  a  barge 
from  tlio  water:  Lund  v.  Hrrsey  Lumber  Co.,  41  Fed.  Rep.  202;  or 
to  furnish  iilocks  and  tackle  for  raising  and  lowering  a  heavy  piece 
(if  iron:  Telander  v.  Sunliu,  44  Fed.  Rep.  5(>4;  or  fails  to  furnish 
rea.'ionably  safe  tools  for  work:  Lehigh  Valley  Coal  Co.  v.  Warrek, 
84  Fill.  Rep.  86(;;  or  fails  to  furnish  a  suitable  tackle  block  for  a 
derrick,  and  to  Ivcep  it  in  repair:  Houston  v.  Brush,  66  Vt.  331;  or 
fails  to  provide  a  suifalsie  and  safe  wagon  for  the  purposes  of  a 
particular  work:  Boelter  v.  Ross  Lumlier  Co.,  103  Wis.  324;  or  fails 
to  estalilisli  and  promulgate  rules  when  necessary  for  the  protection 
and  safety  of  workmen:  Ilichmoud  Granite  Co.  v.  Bailey,  92  Va. 
554;  or  directs  a  laborer  to  use  a  defective  staging:  Sullivan  v.  Han- 
nilial  etc.   R.   R.   Co.,   107  Mo.  *",(],   2S  Am.  St.   Rep.  3SS. 

If  the  entire  management  and  control  of  a  business  is  intrusted  to 
a  foreman,   the  latter  represents  the  employer,   who  is  answerable 
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for  the  foreman's  negligence  which  results  In  Injury:  Brown  v.  Gil- 
christ, 80  Mich.  56,  20  Am.  St.  Rep.  496;  Lewis  v.  Selfert,  116  Pa. 
St.  628,  2  Am.  St.  Rep.  631;  Slater  v.  Chapman.  67  Mich.  523,  11 
Am.  St.  Rep.  503;  Ingerman  v.  Moore,  90  Cal.  410,  25  Am.  St  Rep. 
138;  Schultz  v.  Chicago  etc.  Ry.  Co.,  48  Wis.  375;  as  where  the  fore* 
man  In  charge  of  a  crew  of  men,  worked  with  a  pile  driver  in  a 
dangerous  condition,  when  he  knew  that  the  machine  was  out  of 
order  and  had  time  to  repair  it  before  an  injury  occurred:  Schultz 
V.  Chicago  etc.  Ry.  Co.,  48  Wis.  375.  A  foreman  who  has  charge 
of  his  employer's  freight  and  coal  business  and  the  unloading  of  ves- 
sels laden  with  coal,  as  well  as  the  absolute  power  to  employ,  direct, 
and  control  the  other  men  employed  in  the  master's  business,  is 
not  a  fellow-servant  with  them,  so  as  to  relieve  the  master  from 
liability  for  the  negligence  of  the  foreman  in  performing  the  duties 
within  the  scope  of  his  employment.  The  foreman,  in  such  a  case, 
represents  the  master,  who  cannot  say,  where  a  workman  was  in- 
jured by  the  giving  away  of  a  scaffold  or  platform  made  of  rotten 
and  unsound  timbers  and  material:  "The  foreman  whom  I  employed 
was  selected  with  care  and  for  his  fitness  for  the  work  intrusted  to 
him.  I  pointed  out  to  him  all  necessary  and  proper  material;  and, 
therefore,  though  he  did  not  make  a  proper  selection  of  material, 
and  did  not  build  a  safe  structure,  my  hands  are  clean,  and  no 
responsibility  rests  with  me.  I  have  discharged  the  full  measure  of 
my  duty  to  the  men  whom  he  guides  and  controls":  Brown  v.  Gil- 
christ, 80  Mich.  56,  20  Am.  St.  Rep.  496.  So  the  fact  that  the  owner 
of  a  sawmill  did  not  manage  the  mill  In  person,  and  did  not  per- 
sonally employ  or  have  communication  with  a  servant  Injured  while 
at  work  upon  dangerous  machinery,  does  not  absolve  him  from  lia- 
bility for  the  negligence  of  his  foreman  or  superintendent  in  put- 
ting the  servant  at  work  without  proper  instructions:  Ingerman  r. 
Moore,  90  Cal.  410,  25  Am.  St.  Rep.  138.  And  where  a  foreman  has 
the  whole  charge  of  the  erection  and  construction  of  a  building, 
and  exercises  full  control  over  it  in  the  place  of  his  employer,  the 
negligence  of  the  foreman  is  the  negligence  of  the  employer,  who 
is  liable  therefor,  whether  he  knew  that  the  foreman  was  careless 
or  incompetent  or  not,  provided  the  workman  injured  was  not  in 
fault,  but  used  due  care  and  caution:  Slater  v.  Chapman,  67  Mich. 
523,  11  Am.  St.  Rep.  593. 

A  vice-principal,  so  long  as  he  acts  in  discharge  of  the  duties 
which  the  principal  owes  to  his  employes,  represents  the  principal, 
so  tliat  his  act  is  the  act  of  the  principal.  Beyond  this,  he  acts  only 
as  a  workman,  and  not  as  a  vioe-priucipal:  Ross  v.  Valker,  139  Pa. 
St.  42,  23  Am.  St.  Rep.  IGO;  Dube  v.  Lewistou,  83  Me.  211;  Cullen  v. 
Norton,  126  N.  Y.  1;  New  Pittsl)urgli  Coal  etc.  Co.  v.  Peterson,  136 
Ind.  398,  43  Am.  St.  Rep.  327;  Capper  v.  Louisville  etc.  Ry.  Co.,  103 
Ind.  305;  Stockmeyer  v.  Reed,  55  Fed.  Rep.  259,  262;  Olsen  v.  Nixon, 
61  N,  J.  L.  671;  Lindvall  v.  Woods,  41  Minn.  212;  Galveston  etc. 
Ry.  Co.  V.  Farmer,  73  Tex.  85;  O'Brien  v.  American  Dredging  Co., 
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53  N.  J.  L.  291,  290;  Railway  Co.  v.  Torrey,  58  Ark.  217;  as  where  a 
foreman  is  assisting  to  repair  a  car:  Holtz  v.  Great  Northern  Ry. 
Co.,  69  Minn.  524;  or  where  a  foreman  carelessly  drops  a  hook: 
Frawley  v.  Sheldon.  20  R.  I.  258;  or  where  the  act  is  one  of  labor 
in  common  with  other  servants:  Railway  Co.  v.  Torrey,  58  Ark.  217; 
Olsen  V.  Nixon,  CI  N.  .T.  L  071;  or  where  the  nepliirent  act  was  a 
part  performance  of  the  work  itself:  CuUen  v.  Norton,  12G  N.  Y.  1, 
7,  which  was  a  case  of  injury  from  a  blast,  causing  death.  A  "boss 
wiper"  of  a  gang  of  wipers,  employed  by  a  railroad  company  to  wipe 
its  locomotives,  does  not,  In  the  discharge  of  his  duties,  represent 
the  master  as  to  the  wipers,  but  is  their  fellow-servant,  although  he 
Is  their  foreman  and  directs  them  when  and  where  to  work:  Knox 
V.  Railroad,  101  Tenn.  375.  Mere  superiority  as  a  foreman  In  the 
work  of  moving  cars  does  not  make  one  a  vice-principal;  and  the 
foreman  of  a  gang  of  laborers,  who  Is  himself  under  the  manage- 
ment and  control  of  a  superintendent,  is  a  fellow-servant  of  the  per- 
sons working  under  and  with  him:  Moore  Lime  Co.  v.  Ricliardson, 
95  Va.  320,  64  Am.  St.  Rep.  785.  For  further  illustrations  showing 
when  a  foreman  is  a  vice-principal,  see  subdivisions,  "Conductors  of 
Railway  Trains,"  supra,  and  "Mining  Employes,"  "Section  Bosses 
or  Foremen,"  "Superintendents,"  and  "Managers  or  Superinten- 
dents  of   Departments,"   infra. 

Inspectors  and  Repairers— Machinists.— As  an  obligation  rests  on 
a  master  to  furnish  snitable  machinery,  and  to  keep  the  same  in 
repair,  he  is  answerable  for  the  negligence  of  those  persons  in  his 
service  on  whom  he  has  devolved  the  duty  of  inspecting  machinery 
and  appliances,  and  seeing  that  they  are  kept  in  a  px'oper  condition 
for  use;  and,  in  conformity  with  this  principle,  the  better  opinion 
eeems  to  be  that  a  railroad  company's  car  inspector,  whose  duty 
It  is  to  inspect  machinery,  brakes,  and  cars,  represents  the  company, 
so  far  as  tiiat  duty  is  concerned,  and  his  negligence  is  its  negligence. 
Hence,  the  railroad  company  is  answerable  for  the  negligence  of  its 
inspector,  whereby  injury  results,  whether  the  injured  employ6  is 
a  lirakeman:  International  etc.  Ry.  Co.  v.  Kernan,  78  Tex.  294,  22 
Am.  St.  Rep.  52;  Cincinnati  etc.  R.  R.  Co.  v.  McMullen,  117  Ind. 
439,  10  Am.  St.  Rep.  G7;  Long  v.  Pacific  R.  R.,  65  Mo.  225;  Carpen- 
ter V.  Mexican  Nat.  R.  R.  Co.,  39  Fed.  Rep.  315;  Morton  v.  Detroit 
etc.  R.  R.  Co.,  81  Mich.  423;  Torre  Haute  etc.  Co.  v.  Mansberger, 
65  Fed.  Rep.  190;  67  Fed.  Rep.  67;  Missouri  I'ac.  Ry.  Co.  v.  Dwyer, 
30  Kan.  58;  Brann  v,  Chicago  etc.  R.  R.  Co.,  53  Iowa,  595,  30  Am. 
Rep.  243;  Condon  v.  Missouri  Fac.  Ry.  Co.,  78  Mo.  507;  Fay  v,  Min- 
neapolis etc.  Ry.  Co.,  30  Minn.  231;  Daniels  v.  Union  Pac.  Ry.  Co., 
6  Utah,  357;  Felton  v.  Bullard,  94  Fed.  Rep.  781;  a  train  conductor: 
Cameron  v.  Great  Northern  Ry.  Co.,  8  N.  Dak.  124,  128,  131;  a  sta- 
tion agent:  Chicago  etc.  R.  R.  Co.  v.  Kellogg,  54  Neb.  127;  a  car 
coupler:  TIerney  v.  Minneapolis  etc.  R.  R.  Co.,  33  Minn.  311,  53  Am. 
Rep.  35;  or  a  switchman:  Little  Rock  etc.  R.  R.  Co.  v.  Moseley,  56 
Fed.  Rep.  10<;>9;  or  whether  the  injury  occurred  by  reason  of  a  de- 
fective car  and   coupling  apparatus;  International  etc.   Ry.   Co.   T. 
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Kernan,  78  Tex.  294,  22  Am.  St.  Rep.  52;  Little  Rock  etc.  R.  R.  Co. 
V.  Moseley,  56  Fed.  Rep.  1009;  defects  In  brake:  Long  v.  Pacific  R. 
R.,  65  Mo.  225;  Chicago  etc.  R.  R.  Co.  v.  Kellogg,  54  Neb.  127;  the 
breaking  of  a  brake-chain:  Morton  v.  Detroit  etc.  R.  R.  Co.,  81  Mich. 
423;  or  a  defective  brake-stafC:  Missouri  Pac.  Ry.  Co.  v.  Dwyer,  36 
Kan.  58;  and  it  is  immaterial  that  the  defective  car  used  by  the 
company  belonged  to  another  company,  or  that  it  was  a  foreign  car: 
International  etc.  Ry.  Co.  v.  Kernan,  78  Tex.  294,  22  Am.  St.  Rep. 
52;  Fay  v.  Minneapolis  etc.  Ry.  Co.,  30  Minn.  231;  Louisville  etc. 
Ry.  C-o.  V.  Bates,  146  Ind.  564;  Felton  v.  Bullard,  94  Fed.  Rep.  781. 
Persons  whose  duty  It  is  to  Inspect  the  timbers  in  a  railroad  bridge 
represent  the  company,  which  is  answerable  for  their  negligence: 
Chicago  etc.  Ry.  Co.  v.  Hcaly,  86  Fed.  Rep.  245,  249.  A  railway 
brakeman  can  maintain  an  action  against  the  corporation  for  an  in- 
jury sustained  through  its  negligence  to  have  its  cars  inspected: 
Brann  v.  Chicago  etc.  R.  R.  Co.,  53  Iowa,  595,  36  Am.  Rep.  243;  and 
compare  Northern  Pac.  R.  R.  Co.  v.  Herbert,  116  U.  S.  642;  and 
where  a  railroad  employ^  is  injured  by  the  neglect  of  a  car  in- 
spector, the  company  cannot  exonerate  itself  from  liability  by  set- 
ting up  that  its  car  inspector  and  the  servant  injured  by  his  neglect 
were  fellow-servants:  Macy  v.  St.  Paul  etc.  R.  R.  Co.,  35  Minn.  200. 

On  the  contrary,  however,  there  is  much  authority  showing  that 
car  inspectors  are  only  fellow-servants  with  brakemen  and  other 
railroad  employes:  See  St.  Louis  etc.  Ry.  v.  Gaines,  46  Ark.  555; 
Dewey  v.  Detroit  etc.  Ry.  Co.,  97  Mich.  329,  37  Am.  St.  Rep.  348; 
Nashville  etc.  Ry.  v.  Foster,  10  Lea.  351;  Railroad  Co.  v.  Fitzpatrick, 
42  Ohio  St.  318;  Smith  v.  Flint  etc.  Ry.  Co.,  4G  Mich.  258,  41  Am. 
Rep.  IGl;  Wonder  v.  Baltimore  etc.  R.  R.  Co.,  32  Md.  411,  3  Am. 
Rep.  143;  Philadelphia  etc.  R.  R.  Co.  v.  Hughes,  119  Pa.  St.  301; 
and  that  the  appointment  of  competent  inspectors  will  exonerate  the 
master  from  liability:  Byrnes  v.  New  York  etc.  R.  R  Co.,  113  N.  Y. 
251;  Philadelphia  etc.  R.  R.  Co.  v.  Hughes,  119  Pa.  St.  301,  314; 
Smith  V.  Flint  etc.  Ry.  Co.,  46  Mich.  258,  41  Am.  Rep.  161;  Kelley 
V.  Norcross,  121  Mass.  508;  Mackin  v.  Boston  etc.  R.  R.,  135  Mass. 
201,  46  Am.  Pi^op.  456.  It  has  been  held,  in  Michigan,  that  the  duty 
of  a  railroad  company  to  furnish  its  servants  with  a  reasonably  safe 
place  to  work  cannot  be  extended  so  as  to  make  it  liable  for  injuries 
which  a  brakeman  receives  through  the  negligence  of  a  car  inspector 
in  not  observing  that  a  car  is  Improperly  loaded,  when  It  is  to  be 
put  into  a  train  for  transportation:  Dewey  v.  Detroit  etc.  Ry.  Co., 
97  Mich.  329,  37  Am.  St  Rep.  348.  Compare  the  extended  notes  to 
Tierney  v.  Minneapolis  etc.  R.  R.  Co.,  53  Am.  Rep.  45-47;  Fisk  v. 
Central  Pac.  R.  R.  Co.,  1  Am.  St.  Rep.  31-33,  showing  who  are,  and 
who  are  not,  fellow-servants. 

A  car  repairer  is  not  a  fellow-servant  with  a  foreman  of  car  re- 
pairers, with  power  to  employ  and  discharge  servants  under  him, 
and  the  company  is  liable  for  an  Injury  to  such  car  repairer  received 
through  tlie  negligence  of  such  foreman  and  while  engaged  In  extra- 
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hazardous  employment  under  his  order  and  promise  of  protection: 
Missouri  Pac.  Ry.  Co.  v.  Williams,  75  Tex.  4,  16  Am.  St  Rep.  867. 
Ttie  foreman  represents  the  company;  and  so  with  a  car  inspector, 
whose  duty  it  is  to  Iceep  brakes  in  repair:  Chicago  etc.  R.  R.  Co.  v. 
Kellogg,  54  Net).  127. 

Agents  charged  with  the  duty  of    procuring  safe    macliinery,  or 
agents  charged  wiUi  the  duty  of  inspecting  and  keeping  machinery 
and  appliances  in  suitable  repair,  are  not  to  be  regarded  as  fellow- 
servants  with  those  employed  to  labor  in  the  business  wherein  such 
machinery  and    appliances  are  used,  or,  in  some   cases,  even  with 
those  engaged  to  operate  the  same.     Such  agents  are,  in  legal  effect, 
vice-principals,  and  the  master  is  liable  for  injuries  resulting,  with- 
out contributory  negligence,  to  other  servants,  through  the  ordinary 
negligence  of  liis  employe  or  agent    thus  charged  with    the  duty  of 
procuring  or   repairing,   whether  such   negligence  be  in   originally 
failing  to  purchase  safe  machinery  or  appliances,  or  in  failing  to 
keep  the  same  in  proper  condition  for  use:  Wells  v.  Coe,  9  Colo.  159; 
Denver  Tramway  Co.  v.  Crumbaugh,  23  Colo.  3G3;  Atchison  etc.  R. 
R.  Co.  V.  McKee,  37  Kan.  592;  Brann  v.  Chicago  etc.  R.  R.  Co.,  53 
Iowa,  595,  30  Am.  Rep.  243;  Van  Dusen  v.  Letellier,  78  Mich.  492; 
Boelter  v.  Ross  Lumber  Co.,  103  Wis.  324,  329;  Cooper  v.  Pittsburgh 
etc.  R.  R.  Co.,  24  W.  Va.  37;  Chicago  etc.  Ky.  Co.  v.  Ilealy,  8G  Fed. 
Rep.  245;  Kelly  v.  Erie  etc.  Tel.  Co.,  34  Minn.  321;  Atchison  etc.  R. 
R.  Co.  V.  Holt,  29  Kan.  149,  l-ofi;  .Tones  v.  Old  Dominion  Cotton  Mills, 
82  Va.  140,  3  Am.  St.  Rep.  92;  Taylor  v.  Evansville  etc.  R.  R.  Co., 
121  Ind.  124,  16  Am.  St.  Rep.  372;  Houston  etc.  Ry.  Co.  v.  O'Hare, 
<;4  Tex.  GOO;  Slianny  v.  Androscoggin  Mills,  GG  Me.  420;  Cumberland 
etc.  R.  R.  Co.  V.  State,  44  Md.  283;  Flike  v.  Boston  etc.  R.  R.  Co., 
53  N.  Y.  519,  13  Am.  Rep.  545;  Hough  v.  Railway  Co.,  100  U.  S.  213. 
This  rule  applies  not  only  to  machinery  and  appliances  for  railroad 
companies:  Houston  etc.  Ry.  Co.  v.  O'Hare,  04  Tex.  GOO;  Cooper  v. 
rittsl)urgh    etc.  R.  R.  Co.,  24  W.  Va.  37;    Atchison  etc.  R.  R.  Co.  v. 
Uolt.  29  Kan.  119;  Cumi)erlaud  etc.  R.  R.  Co.  v.  State,  44  Md.  283; 
FlJke  V.  Boston  etc.  K.  R.  Co.,  53  N.  Y.  549,  13  Am.  Rep.  545;  but  ex- 
tends to  all  classes  of  business:  Houston  etc.  Ry.  Co.  v,  O'Hare,  64 
'i'ox.  G»M);    such  as  a  sawmill  business:  Van  Dusen  v.   Letellier,  78 
Midi.  492;  or  manufacturing  estal)lishment:  Atchison  etc.  R.  R.  Co. 
V.  McKee,  37  Kan.  592.     Machinists  who  defectively  repair  a  com- 
pany's dynamo  department  act  in  the  place  of  the  master,  and  if 
tiie  company's  superintendent,  who  had  nothing  to  do  with  the  re- 
pairs, is  injured  by  reason  of  such  defective  repairing,  the  company 
is  answerable:  Swift  v.  Short,  92  Fed.  Rep.  5G7.     It  is  held  in  Mas- 
sachtisetts  that  a  master's  duty  to  provide  his  servant  with  safe  ma- 
cliinery cannot  bo  dischai'gcd  by  delegating  its  performance  to  aa- 
otlier:  and  that  if  ho  employs  agiMits  or  servants  to  represent  hira 
in  performing  this  dutj',  they  are  lo  that  extent  agents  or  servants 
for  Avliose  conduct  he  is  answeralile,  and  for  whose  negligence  hia 
cUier  servants   may  recover  if  injured  thereby:  Moyuihau  v.  Hills 
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Co.,  146  Mass.  586,  4  Am.  St.  Rep.  348.  Thus,  It  was  held  In  Ford 
V,  Fitchburg  R.  R.  Co.,  130  Mass.  240,  14  Am.  Rep.  598,  that  one  em- 
ployed by  a  railroad  corporation  to  drive  a  locomotive  engine  over 
Its  road  may  recover  damages  against  the  corporation  for  personal 
Injuries  caused  by  a  defect  In  the  engine,  which  was  due  to  the 
neglect  of  the  agents  of  the  corporation  charged  with  keeping  the 
engine  In  proper  repair,  although  the  directors  and  superintendent 
had  no  reason  to  suspect  negligence  or  incompetency  on  the  part  of 
such  agents.  A  master  is,  of  course,  not  answerable  for  the  act  of 
an  employ^  in  directing  the  use  of  unsafe  machinery,  where  it  is  not 
shown  that  the  latter  had  authority  to  direct  what  machinery  or  ap- 
pliances should  be  used:  Wilson  v.  Dunreath  etc.  Quarry  Co.,  77 
Iowa,  429,  14  Am,  St.  Rep.  304;  nor  Is  a  railway  company  liable  for 
an  injury  to  a  servant  injured  while  at  work  with  machinery,  where 
the  company's  foreman,  laboring  with  him  at  the  time,  was  doing 
the  work  of  a  fellow-servant,  and  not  acting  as  a  vice-principal: 
Kemer  v.  Baltimore  etc.  Ry.  Co.,  149  Ind.  21.  Compare  Hathaway 
V.  Illinois  Cent.  Ry.  Co.,  92  Iowa,  337.  Compare  the  subdivision, 
"Master's  Duties,"  supra. 

Managers  or  Superintendents  of  Departments.— An  employs  Invested 
with  the  sole  charge  of  a  branch  or  department  of  the  employer's 
business,  and  whose  duties  are  not  those  of  a  mere  workman,  but 
those  of  one  whose  duty  It  is  to  manage  a  distinct  department,  and 
to  give  orders  to  other  employes  as  to  the  duties  they  should  per- 
form, Is  not  a  fellow-servant  of  such  other  employes,  but  a  vice- 
principal,  while  he  Is  engaged  in  giving  orders  or  directing  their 
execution,  and  the  master  is  answerable  for  his  negligence:  Taylor 
V.  Evansville  etc.  R.  R.  Co.,  121  Ind.  124,  16  Am.  St.  Rep.  372;  Llbby 
V.  Scherman,  146  111.  540,  37  Am.  St.  Rep.  191;  Palmer  v.  Michigan 
Cent.  R.  R.  Co.,  93  Mich.  3G3,  32  Am.  St.  Rep.  507;  Harrison  v.  De- 
troit etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St.  Rep.  180;  Denver  etc. 
R.  R.  Co.  V.  Drlscoll,  12  Colo.  520,  13  Am.  St.  Rep.  243;  Coal  Creek 
MIn.  Co,  V.  Davis,  90  Tenn.  711;  Chicago  etc.  R.  R.  Co.  v.  Sullivan, 
27  Neb.  673;  Cook  v.  St.  Paul  etc.  Ry.  Co.,  34  Minn.  45;  New  York 
etc.  R.  R.  Co.  V.  Bell,  112  Pa.  St.  400;  MuUan  v.  Philadelphia  etc. 
Steamship  Co.,  78  Pa.  St.  25,  21  Am.  Rep,  2;  Chicago  etc.  R.  R.  Co. 
V.  May,  108  111.  288;  Hunn  v.  Michigan  Cent.  R.  R.  Co.,  78  Mich.  513; 
Doughty  V.  Penobscot  Log  etc.  Co.,  76  Me.  143;  Illinois  Steel  Co.  v. 
Schymanowski,  162  111.  447;  Brabbits  v.  Chicago  etc.  Ry.  Co.,  38 
Wis.  289,  298;  Fort  Smith  Oil  Co.  v.  Slover,  58  Ark.  168.  As  was 
said  in  Illinois  Steel  Co.  v,  Schymanowski,  1G2  111.  447,  45G:  "Whera 
a  corporation  authorizes  one  of  its  employes  to  have  the  control  over 
a  particular  class  of  woi'kmen  in  any  branch  of  its  business,  such 
employs  is  quoad  hoc  the  direct  representative  of  the  company. 
The  commands  which  he  gives  within  the  scope  of  his  authority  are 
the  commands  of  the  company  itself,  and,  if  such  commauds  are  not 
unreasonable,  those  under  his  charge  are  bound  to  obey  at  the  peril 
of  losing  their  situations.     Hence,  the  company  will  be  held  respon- 
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Klble  for  the  consequences."  The  rule  of  vice-principal,  however, 
is  not  confined  to  departments  of  service,  but  applies  to  any  special 
business  of  the  master  -which  is  carried  on  by  a  number  of  em- 
ployes, under  tlie  cli.irge  of  anotlier,  who  has  power  to  represent  the 
mast'Or:  Fort  Wortli  etc.  Ry.  Co.  v.  Peters,  87  Tex.  222;  and  even 
the  foreman  of  a  department  may  be  a  fellow-servant  of  the  men 
under  him  as  to  all  acts  which  it  is  not  the  duty  of  the  master  to 
perform,  as  where  he,  being  in  charge  of  a  factory,  works  with  the 
men  under  him:  Fiudlay  v.  Russell  etc.  Foundry  Co.,  108  Mich.  2SG. 
Much  perplexity  as  to  the  departmental  doctrine  seems  to  have 
been  caused  by  the  case  of  Chicago  etc.  Ry.  Co.  v.  Ross,  112  U.  S. 
377,  holding  a  railroad  corporation  answerable  in  damages  to  a  lo- 
comotive engineer,  in  the  employment  of  the  company,  for  injuries 
received  in  a  collision  which  was  caused  by  the  negligence  of  the 
conductor  of  the  train  drawn  by  the  engine  upon  which  the  plaintiff 
was  engineer.  The  action  was  held  to  be  maintainable  on  the 
ground  tliat  the  conductor,  upon  the  occasion  in  question,  was  an 
agent  of  the  corporation,  clothed  with  the  control  and  management 
of  a  distinct  department,  in  which  his  duty  was  entirely  that  of  di- 
rection and  superintendence;  that  he  had  the  entire  control  and 
management  of  the  train,  occupying  a  very  different  position  from 
the  brakemen,  porter's,  and  other  subordinates  employed  on  it;  that 
he  was  in  fact  and  should  be  treated  as  a  personal  representative  of 
the  corporation  for  whose  negligence  the  corporation  was  responsi- 
ble to  subordinate  servants.  But  this  case  has  been  criticised,  dis- 
cussed, commented  upon,  and  explained  in  many  cases:  See  Harley 
V.  LouisviPe  etc.  R.  R.  Co.,  57  Fed.  Rep.  144,  148;  Coulson  v.  Leon- 
ard, 77  Fed.  Rep.  538,  539;  Grattls  v.  Kansas  City  etc.  R.  R.  Co.,  153 
Mo.  3S0,  401;  Northern  Pac.  R.  R.  Co.  v.  Ilambly,  154  U.  S.  849, 
358;  Northern  Pac.  R.  R.  Co.  v.  Peterson,  1G2  U.  S.  34G,  354.  It  has 
also  been  expressly  overruled  in  so  far  as  it  holds  that  a  conductor, 
merely  from  his  position  as  such,  is  a  vice-principal:  New  England 
R.  R.  Co.  V.  Conroy,  175  U.  S.  323,  313;  Baltimore  etc.  R.  R.  Co.  v. 
Baugh,  140  IT.  S.  308.  But  Avhatever  difference  of  opinion  there  may 
be  as  to  the  classification  of  service  into  departments,  and  as  to 
what  constitutes  a  separate  and  distinct  department,  we  do  not  un- 
derstand that  the  principle  applied  in  Chicago  etc.  Ry.  Co.  v.  Ross, 
112  U.  S.  377,  has  been  disturbed.  Tliat  principle  is,  that  if  the 
busiiu'ss  of  tlie  master  and  emi)loyer  becomes  so  vast  and  diversified 
that  it  naturally  separates  itself  into  departments  of  service,  the 
individuals  placed  by  him  in  charge  of  those  separate  branches  and 
departments-  of  service,  and  given  entire  and  absolute  control  there- 
in, are  properly  to  be  considered,  with  respect  to  employes  under 
them,  vice-principals,  representatives  of  tlie  master,  as  fully  and  as 
completely  as  if  the  entire  Inisiness  of  the  master  was  by  him  placed 
under  the  charge  of  one  superintendent.  This  rule  can  only  l)e 
fairly  applied,  of  course,  where  the  difTerent  branches  or  depart- 
iiieul*  of  service  are  in  and  of  themselves  separate  and  distinct,  for 
AM.  ST.  Kep.,  Vol,  LXXV.— lU 
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it  cannot  be  affirmed  that  each  separate  piece  of  work  In  one  branch 
of  service  is  a  distinct  department,  and  that  the  Individual  having 
control  of  that  piece  of  work  occupies  the  position  of  vice-principal 
or  representative  of  the  master:  See  remarks  of  Mr.  Justice  Brewer 
In  Baltimore  etc.  K.  R.  Co.  v.  Baugh,  149  U.  S.  368,  383.  It  is  un- 
doubtedly the  duty  of  an  agent  in  charge  of  a  department,  as  well 
as  of  one  who  has  no  such  charge,  but  who  still  represents  the  mas- 
ter, to  perform  tlie  personal,  positive,  absolute  duties  of  the  mas- 
ter, as  previously  enumerated  in  this  note:  See  Baltimore  etc.  R. 
R.  Co.  V.  Baugh,  149  U.  S.  3G8,  3SG;  Northern  Pac.  R.  R.  Co.  v. 
Peterson,  1G2  U.  S.  34G,  353;  New  England  R.  R.  Co.  v.  Conroy,  175 
U.  S.  323,  339.  And  we  do  not  understand  that  any  of  these  cases 
deny  the  doctrine  announced  in  the  first  sentence  of  the  present  sub- 
division of  this  note,  where  the  business  naturally  and  clearly  sepa- 
rates itself  into  departments  of  service.  Compare  the  subdivision, 
"Master's  Liability,"  supra. 

A  Master  Mechanic  of  a  railroad  company  who  has  entire  control 
of  its  shop,  men,  machinery,  and  work,  with  full  authority  to  em- 
ploy and  discharge  workmen  and  to  select  and  change  the  machin- 
ery, is  not  the  fellow-servant  of  a  machinist  in  the  company's  em- 
ploy, to  whom  he  gives  a  specific  order  for  the  execution  of  certain 
work,  which  order  the  machinist  is  bound  to  obey,  but  is  the  repre- 
sentative of  the  master,  and  if,  through  the  negligence  of  such  mas- 
ter mechanic,  the  machinist  is  injured  while  performing  the  work, 
the  company  is  liable:  Taylor  v.  Evansville  etc.  R.  R.  Co.,  121  Ind. 
124,  16  Am.  St.  Rep.  372.  The  company  is  also  answerable  for  in- 
jury caused  by  the  order  of  its  division  master  mechanic,  under 
which  a  tender  belonging  to  one  engine  is  attached  to  another  of 
different  construction,  thus  rendering  the  use  of  the  locomotive  dan- 
gerous; and  if  a  fireman,  engaged  in  shoveling  coal  Into  the  firebox, 
is  killed  by  the  parting  of  the  engine  and  tender,  the  company  is  lia- 
ble, for  the  master  mechanic,  representing  the  company,  provided 
an  unsafe  place  to  work  and  unsafe  machinery  and  appliances: 
Krueger  v,  Louisville  etc.  Ry.  Co.,  Ill  Ind.  51. 

A  Milhcriglit  employed  to  mal<e  repaii-g  and  alterations  about  a 
mill  and  a  sawyer  engaged  in  operating  a  saw  therein  are  not  fel- 
low-servants; but  the  millwright  represents  the  master  and,  under 
the  rule  that  the  master  cannot  escape  liability  by  delegating  his 
personal  duties  to  another,  the  master  is  answerable  for  the  negli- 
gent act  of  the  millwright  in  leaving  a  heavy  chisel  on  a  beam,  from 
which  it  was  jarred  by  the  vibration  of  the  machinery,  causing  it 
to  fall  and  to  injure  the  sawyer:  Hammarberg  v.  St.  Paul  etc.  Lum- 
ber Co.,  19  Wash.  537,  543. 

Mining  Bosses,  Employe's  and  Foremen.— The  superintendent  of  a 
mine,  who  has  general  and  entire  charge  of  the  work,  employs  and 
discharges  workmen,  and  directs  their  duties  and  employments,  is, 
In  legal  effect,  a  representative  of  the  master,  who  Is  answerable 
for  his  neglect  of  duty:  Reddon  v.  Union  Pac.  Ry.  Go.,  5  Utah,  344, 
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853;  Consolidated  Coal  Co.  v.  Wombachcr,  134  III.  57;  a  mining 
captain,  having  entire  and  absolute  management  of  the  mine,  inde- 
pendently of  the  owner,  is  not  a  fellow-servant  of  the  other  em- 
ployes, but  is,  in  legal  effect,  a  representative  of  the  master,  who  la 
liable  for  his  negllgouee,  through  which  other  employus  are  injured, 
altliough  he  was  not  appointed  directly  by  the  owner,  but  by  the 
hitter's  agent:  Kyan  v.  Bagaley,  50  Mich.  179,  45  Am,  Hep.  35.  A 
foreman  for  a  mining  company  Avho  has  full  control  of  the  property, 
employes,  tools,  materials,  and  complete  charge  of  the  management 
and  development  of  the  mine  is  a  vice-principal  of  the  coi-poration, 
which  is  answerable  for  his  negligence  in  not  sulUciently  timbering 
a  tunnel:  Kelloy  v.  Fourth  of  July  Min.  Co.,  16  Mont.  4S4,  503.  So 
nn  underground  foiemau  in  a  mine,  who  has  entire  charge  of  the 
mine  underground,  is  not  a  fellow-servant  of  those  working  under 
his  directions,  such  as  a  timbermau  of  the  mine,  but  represents  the 
master,  who  is  answerable  for  his  negligence:  Cunningham  v.  Union 
rae.  Ry.  Co.,  4  Utah.  2(JG;  Trihay  v.  Broolilyn  etc.  Min.  Co.,  4  Utah, 
4(!S.  It  is  the  duty  of  a  master  to  make  timely  inspections  of  the 
timbers,  walls,  and  roof  of  his  mine,  and  when  he,  instead  of  per- 
forming this  duty  in  person,  delegates  it  to  a  servant,  then  such 
servant  stands  in  the  place  of  the  master,  and  his  negligence  is  the 
negligence  of  the  master:  "Western  etc.  Min.  Co.  v.  Ingraham,  70 
Fed.  Rep.  219.     Compare  Grant  v.  Varney,  21  Colo.  329. 

A  mine  boss  is  not  a  fellow-servant  when  discharging  the  nonas- 
Bignalile  duties  of  the  mn-tor  as  to  a  safe  phice  to  work,  etc.:  Rus- 
sell Creek  Coal  Co.  v.  Wells.  90  Ya.  416,  422;  and  if  a  "shift  boss" 
In  a  mine,  wdiose  duty  it  is  to  direct  miners  where  to  work,  knows 
of  a  concealed  danger  in  tlie  niiue,  such  as  an  unexploded  blast  of 
(ivnamite,  but  puts  a  minor  ignorant  of  such  danger  at  work  in  the 
place  where  such  dang -r  is  concealed,  witliout  notifying  him  of  it, 
jind  tlio  miner  is  unable,  wiih  ordinary  care,  to  ascertain  such  dan- 
ger, the  master  is  liable  for  an  injury  to  the  miner  caused  by  an 
t  xplosion  of  tlie  blast  wliile  he  is  at  work  in  such  place,  although 
Lis  own  act  caused  it  to  go  otf,  as  the  shift  boss  plainly  and  palpa- 
bly acted  in  the  capacity  of  master  in  directing  the  miner  to  work 
ll'ore:  McMahon  v.  Ida  .Min.  Co.,  05  Wis.  308,  GO  Am.  St.  Rep.  117. 
t^o  if  a  pit  boss  assumes  tlie  duty  of  looking  after  the  safety  of  the 
roof  of  a  room  in  a  coal  mine,  so  that  a  servant  may  give  his  entire 
attention  to  tl\e  running  of  a  cutting-machine,  without  stopping  to 
test  tlie  roof,  as  usual,  the  failure  to  discharge  such  duty  is  not  tlie 
negligence  of  a  fellow-ervant,  but  the  disregard  of  an  obligation  of 
the  master:  Westville  Coal  Co.  v.  Schwartz,  177  III.  272,  270.  And 
a  miner  charged  with  the  duty  of  .going  through  a  mine  from  time 
to  time  and  inspecting  it,  to  determine  whether  it  is  free  from  .gas, 
is  dischargin.g  a  pn-  -nal  duty  of  the  master.  He  is,  therefore, 
while  thus  engaged  not;  a  fellow-servant  of  the  other  miners,  but  is, 
in  legal  effect,  a  viee-priucipal:  Gowen  v.  Bush,  76  Fed.  Rep.  349, 
S52.    A  master's  duty  to  ventilate  coal  mines  cannot  be  delegated 
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to  a  servant  so  as  to  relieve  the  master  from  liability  for  Injuries 
caused  to  another  servant  by  Its  omission:  Sommer  v.  Carbon  Hill 
CJoal  Co.,  89  Fed.  Rep.  54. 

But  a  mining  employ^,  while  discharging  duties  affecting  the  mere 
administration  of  work  to  be  done  in  a  mine,  Is  only  a  fellow-ser- 
vant with  his  coemploy6s:  Russell  Creek  Coal  Co.  v.  Wells,  96  Va. 
416.  Thus,  a  chamber  roof  repairer  and  a  pit  boss  are  fellow-ser- 
vants: Fosburg  V.  Phillips  Fuel  Co.,  93  Iowa,  54.  So  with  a 
"fire  boss"  and  miners  over  whom  he  has  no  control:  Morgan  v. 
Carbon  Hill  Coal  Co.,  6  Wash.  577;  and  those  In  charge  of  ventilat- 
ing fans,  gas  testers,  the  pit  boss,  and  outside  boss  of  a  coal  mine, 
where  they  have  no  authority  over  the  miners,  are  all  fellow-ser- 
vants with  the  latter:  Hughes  v.  Oregon  Imp.  Co.,  20  Wash.  294. 
The  foreman  of  a  mine  and  a  miner  employed  to  work  under  his 
direction  have  been  held  to  be  fellow-servants:  Stephens  v.  Doe,  73 
CaL  26;  and  the  inside  foreman  of  a  mine  to  be  a  fellow-servant  of 
the  miners:  Lineoski  v.  Susquehanna  Coal  Co.,  157  Pa.  St.  153.  A 
foreman  In  a  coal  mine,  subject  to  the  orders  of  a  pit  boss  and  the 
superintendent,  Is  the  fellow-servant  of  a  laborer  under  his  direc- 
tion: What  Cheer  Coal  Co.  v.  Johnson,  56  Fed,  Rep.  810.  In  case 
of  conflicting  evidence,  It  Is  properly  left  to  the  jury  to  say  whether 
an  employs  acting  In  a  certain  capacity  was  a  fellow-servant: 
Alaska  Treadwell  Gold  Min.  Co.  v.  Whelan,  64  Fed.  Rep.  462.  Com- 
pare  Coal  etc.  Co.  v.  Clay,  51  Ohio  St.  542;  Weaver  v.  Iselln,  161  Pa. 
St.  386. 

Officer  of  Ship.— The  negligence  of  the  master,  or  chief  officer  who 
acts  in  the  master's  place,  to  provide  safe  appliances  for  the  use  of 
seamen,  and  the  deliberate  use  of  rigging  or  methods  plainly  unsafe, 
affects  both  ship  and  owners  with  liability  for  the  consequent  dam- 
age, for  It  Is  not  the  negligence  of  a  fellow-laborer,  but  that  of  the 
master:  The  Julia  Fowler,  49  Fed.  Rep.  277;  The  A.  Heaton,  43 
Fed.  Rep.  592.  The  master  of  a  ship  represents  the  owners,  who 
are  answerable  for  his  negligence  in  rendering  care  or  medical  aid 
to  sick  or  injured  seamen:  Scarff  v.  Metcalf,  107  N.  Y.  211,  1  Am.  St. 
Rep.  807. 

Railroad  Employ^  in  General.— If  a  servant  of  a  railway  company 
te  Intrusted  with  a  duty  that  belongs  to  his  principal  as  a  primary 
duty,  he  Is,  In  legal  effect,  a  vice-principal  or  representative  of  the 
master,  who  is  answerable  for  his  negligence,  whereby  another  ser- 
vant is  Injured:  Chicago  etc.  R.  R.  Oo.  v.  Knelrlm,  152  111.  259,  43 
Am.  St  Rep.  259;  Flannegan  v.  Chesapeake  etc.  Ry.  Co.,  40  W.  Va. 
436,  52  Am.  St  Rep.  896;  Drymala  v.  Thompson,  26  Minn.  40;  Fay 
V.  Minneapolis  etc.  Ry.  Co.,  30  Minn.  231;  Chicago  etc.  R.  R.  Co.  v. 
Avery,  109  111.  314;  Houston  etc.  Ry.  Co.  v.  Dunham,  49  Tex.  ISl; 
Mlliler  V.  Southern  Pac.  Co.,  20  Or.  285;  Fisher  v.  Oregon  etc.  Ry. 
Co.,  22  Or.  533;  Torlan  v.  Richmond  etc.  R.  R.  Co.,  84  Va.  192; 
Hough  V.  Railway  Co.,  100  U.  S.  213;  Northern  Pac.  R.  R.  Co.  v. 
Herbert,  116  U.  S,  642;  Northern  Pac.  R,  B,  Co.  t.  Peterson,  162 
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U.  S.  346;  whether  such  m^iiligonce  consists  In  a  failure  to  make 
and  keep  the  cars,  track,  and  roadbed  safe:  Flannegan  v.  Chesa- 
peake etc.  Ry.  Co.,  40  W.  Va.  430,  52  Am.  St.  Rep.  89G;  Drymala 
V.  Thompson,  2G  Minn.  40;  Fay  v.  Minneapolis  etc.  Ry.  Co.,  30  Minn. 
231;  Chicago  etc.  R.  R.  Co.  v,  Avery,  109  111.  314;  Houston  etc.  Ry. 
Co.  V.  Dunham,  49  Tex.  181;  Miller  v.  Soutliern  Tac.  Co.,  20  Or. 
285;  Fisher  v.  Oreirou  etc.  Ry.  Co.,  22  Or.  533;  Brunell  v.  Southern 
rac.  Co.,  34  Or.  2r>(>,  259;  Snow  v,  Ilousatonic  R.  R.  Co.,  8  Allen, 
441,  85  Am.  Dec.  720;  O'DonnoU  v.  Allegheny  Valley  R.  R.  Co., 
59  ra.  St.  239,  98  Am.  Doc.  330;  Torian  v.  Riclimond  etc.  R.  R.  Co., 
84  Va.  192;  or  in  a  failure  to  provide  other  suitable  and  safe  In- 
strumentalities for  conducting  railroad  business:  Miller  v.  Southern 
Pac.  Co.,  20  Or.  285;  Drymala  v.  Thompson,  26  Minn.  40;  Fay  v. 
Minneapolis  etc.  Ry.  Co.,  30  Minn.  231;  Chicago  etc.  R.  R.  Co.  v. 
Avery,  109  111.  314.  As  was  hold  in  Flannegan  v.  Chesapeake  etc. 
Ry.  Co.,  40  W.  Va.  430,  52  Am.  St.  Rep.  896,  a  railway  corporation 
owes  to  its  employes  the  duty  of  providing  a  safe  place  in  which 
to  work.  This  includes  the  keeping  of  a  clear  track  over  which  to 
run  the  trains  on  which  they  serve,  and  the  corporation  cannot 
relieve  itself  from  liability  to  its  eraploy*Js  by  placing  the  entire 
charge  of  this  branch  of  business  in  the  hands  of  a  subordinate. 
Such  a  subordinate  is  a  vice-principal,  and  an  employ^  injured 
through  his  negligence  may  recover  of  the  common  employer.  A  gen- 
eral foreman  of  men  engaged  in  railroad  construction,  such  men 
being  subject  to  his  immediate  control,  employment,  and  discharge, 
while  he  has  control  of  the  trains  and  appliances  used  in  the  work 
of  construction,  suliject  to  tiie  superintending  direction  of  the  gen- 
eral superintendent  of  construction  when  present,  is  a  vice-prin- 
cipal during  the  abS'once  of  such  superintendent,  so  as  to  make 
the  company  liable  for  his  negligence  toward  one  of  the  men  under 
his  control  and  direction:  Colorado  etc.  Ry.  Co.  v.  Naylon,  17  Colo. 
501,  31  Am.  St.  Rep.  335.  So,  if  a  railroad  employe  intrusted  with 
the  duty  of  saving  a  bridge  threatened  by  a  freshet  calls  out  the 
employes  from  tlie  various  departments  of  the  railroad  company's 
service,  in  pursuance  of  the  authority  conferred  upon  him,  to  unite 
in  saving  the  bridge,  chooses  the  place  for  them  to  work,  and  di- 
rects wliat  api)liances  they  shall  use,  he  represents  the  master,  and 
Is.  in  legal  elToet,  a  vice-principal:  Nail  v.  Louisville  etc.  Ry.  Co., 
121)  Ind.  200,  207, 

Tlie  duty  wliich  a  railroad  company  owes  to  its  employes  to  pro- 
vide proper  means,  facilities,  and  appliances  for  carrying  on  rail- 
road work  in  reasonal)ie  safety  cannot  be  delegated  to  any  subor- 
dinate, so  as  to  exempt  tlie  company  from  liability  to  an  employS 
if  injury  happens  to  him  through  tiie  neglect  of  that  duty,  for  such 
subordinate  is  a  representative  of  the  company,  and  his  negligence 
is  thai  of  the  company:  Nortlieru  I'ac.  R.  R.  Co.  v.  Poirier,  67  Fed. 
Rep.  88],  886;  Ashman  v.  Flint  etc.  R.  R.  Co.,  90  Mich.  567;  Frost 
V.  Oregon  etc.  Ry.  Co.,  O'O  Fed.  Rep.  936,  9-10;  New  York  etc.  R.  R, 
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Co.  V.  O'Leary,  93  Fed.  Rep.  737;  Promer  v.  Milwaukee  etc.  Ry.  Co., 
90  Wis.  215,  48  Am.  St.  Rep.  905;  Bushby  v.  New  Torls  etc.  R.  R. 
Co.,  107  N.  Y.  374,  1  Am.  St.  Rep.  844;  Dobbin  v.  Richmond  etc.  R. 
R.  Co.,  81  N.  C.  446,  31  Am.  Rep.  512;  Ballioff  v.  Michigan  Gent. 
R.  R.  Co.,  106  Mich.  606,  612;  Welty  v.  Lalce  Superior  etc.  Ry.  Co., 
300  Wis.  128,  143.  This  rule  applies  to  the  duty  of  keeping  the  frogs 
in  its  yard  filled  or  blocked:  Ashman  v.  Flint  etc.  R.  R.  Co.,  90 
Mich.  5G7;  to  the  duty  of  establishing  a  timetable  for  the  running 
of  trains,  their  arrival  at  stations,  and  speed,  and  to  the  duty  of 
bringing  tlie  timetable  and  any  temporary  changes  in  it  to  the  no- 
tice of  all  persons  who  are  charged  with  operating  trains  on  its 
track:  Frost  v.  Oregon  etc.  Ry.  Co.,  69  Fed.  Rep,  936;  Northern  Pac. 
R.  R,  Co.  V,  Poirier,  67  Fed.  Rep.  881,  889;  to  the  construction  and 
erection  of  semaphores:  Welty  v.  Lake  Superior  etc.  Ry.  Co.,  100 
Wis.  128,  143;  and  to  the  duty  of  sending  out  a  sufiicient  number 
of  brakemen  with  a  train:  Booth  v.  Boston  etc.  R.  R.  Co.,  73  N.  Y. 
38,  29  Am.  Rep.  97.  If  a  railway  car,  while  moving  in  the  yard  of 
the  corporation,  is  cut  loose  from  the  engine  and  left  in  the  charge 
of  an  employg,  and  he,  while  riding  on  it  down  the  track,  at  night 
and  in  the  dark,  places  himself  on  its  rear  instead  of  its  front,  with 
no  signal  or  other  means  of  warning  upon  or  near  its  front,  his 
negligence  In  this  respect  is  a  neglect  of  the  duty  which  the  cor- 
poration owed  to  its  employfis,  and,  therefore,  any  of  them,  if  in- 
jured, may  recover  compensation  therefor:  Promer  v.  Milwaukee 
etc.  Ry.  Co.,  90  Wis.  215,  48  Am.  St.  Rep.  905.  If  a  conductor  and 
engineer  disobey  a  train  dispatcher's  orders,  and  a  brakeman  re- 
ceives injuries  in  a  collision  caused  by  such  negligence,  the  company 
is  answerable:  Northern  Pac.  R.  R.  Co.  v.  Cavanaugh,  51  Fed.  Rep. 
517.  A  person  intrusted  with  a  railway  company's  power  of  control 
of  the  practical  business  done  at  its  roundhouse  at  the  time  of  an 
accident,  and  also  intrusted  with  directing  the  movements  of  the 
engines  and  employes  engaged  there,  is  the  representative  of  the 
company,  and  not  a  fellow-servant  with  such  employes  so  as  to 
relieve  the  company  of  liability  to  one  of  them  injured  through  such 
representative's  negligence  while  working  under  his  orders  in  re- 
spect to  an  act  performed  in  pursuance  of  his  authority  over  that 
branch  of  the  business:  Dayhai-sh  v.  Hannibal  etc.  R.  R.  Co..  103 
Mo.  570,  23  Am.  St.  Rep.  900.  A  head  "hostler"  at  a  roundhouse, 
however,  without  authority  to  hire  or  discharge,  is  only  a  fellow- 
servant,  though  he  directs  what  to  do.  but  the  foreman  in  charge 
of  the  roundhouse  and  of  all  that  is  done  there,  with  power  to  hire 
or  discharge  servants,  is  a  vice-principal:  Smith  v.  St  Louis  etc. 
Ry.  Co.,  151  Mo.  391.  But  that  a  foreman  at  a  roundhouse  of  a  rail- 
road is  a  fellow-servant  of  an  employ6  working  under  him,  see 
Gonsior  v.  Minneapolig,  36  Minn.  385;  and  that  the  foreman  of  a  yard 
switching  crew  and  the  switchmen  are  fellow-servants,  where  all 
operation  of  the  yard  Is  under  the  direction  and  supervision  of  a 
yard-master,  see  Harley  v.  Louisville  etc.  IL  R,  Co.,  57  Fed.  Rep. 
144. 
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The  general  manager  of  a  railroad,  having  charge  of  the  road, 
rolling-stock,  and  employe's,  is  the  alter  ego  of  the  corporation: 
Krogg  V.  Atlanta  etc.  R.  R.,  77  Ga.  202,  4  Am.  St.  Rep.  79.  The 
hoard  of  directors  of  a  railroad  company  are  its  immediate  repre- 
sentatives, and  occupy  the  relation  of  master  to  the  various  em- 
ployfes  engaged  in  operaling  the  road  and  superintending  and  per- 
forming the  business  of  tho  company  in  its  various  departments: 
Columbus  etc.  Ry.  Co.  v.  Arnold,  81  Ind.  174,  90  Am.  Dec.  G15.  The 
higher  officers,  agents,  or  servants  of  a  railroad  company,  who  have 
the  power  from  tlie  company  to  employ,  retain,  or  discharge  other 
employes,  or  who  have  power  from  the  company  to  furnish  imple- 
ments, machinery,  or  materials  to  the  other  employSs,  for  them  to 
operate  with,  cannot,  with  any  degree  of  propriety  be  termed  fellow- 
servants  with  the  other  employes  who  do  not  possess  any  such  ex- 
tensive powers  and  who  have  no  choice  but  to  obey  such  superior 
officers,  agents,  or  servants,  who  must  be  deemed,  in  all  cases 
witliin  the  scope  of  their  authority,  to  have  acted  for  their  prin- 
cipal in  the  place  of  their  principal,  and,  in  fact,  to  have  been  the 
principal:  Kansas  Pac.  Ry.  Co.  v.  Salmon,  14  Kan.  512,  524.  A  per- 
son who  is  engineer,  superintendent,  conductor,  and  master  of  a 
gravel  and  material  train  of  a  railroad  company  who  has  power  to 
employ  and  discharge  men,  and  who  has  entire  charge  of  this 
branch  of  business  on  his  section  of  the  railroad,  known  as  that  of 
digging  gravel,  putting  the  same  upon  the  track,  digging  ditches 
and  repairing  the  same,  and  also  repairing  culverts,  etc.,  is  a  repre- 
sentative of  the  company:  Dobbin  v.  Richmond  etc.  R.  R.  Co.,  81 
N.  C.  44G,  31  Am.  Rep.  512.  But  a  station  agent,  in  a  matter  where 
ho  owes  to  the  company  the  duty  of  a  servant  only,  is  not  a  vice- 
principal:  Galvf'Ston  etc.  Ry.  Co.  v.  Farmer,  73  Tex.  85.  As  to  what 
particular  railroad  employes  are  vice-principals,  see  the  specific 
heads  in  otlier  subdivisions  of  this  note. 

A  Koadnidstcr  of  a  railroad  company,  upon  whom  is  devolved  the 
duty  of  seeing  tliat  the  road  is  kept  in  good  condition  and  in  good 
repair  all  the  time,  represents  the  company,  in  the  line  of  his  duty, 
as  viee-i»rincipal  or  alter  ego,  and  his  negligence  in  a  matter  caus- 
ing an  injury  is  iliat  of  tlie  company:  Atchison  etc.  R.  R.  Co.  v. 
M<;ore,  31  Kan.  107;  Hoke  v.  St.  Louis  etc.  Ry.  Co.,  SS  Mo.  3(50; 
Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409.  19  Am.  St.  Rep.  ISO; 
Ijarticuhirly  where  he  has  power  to  hire  and  discharge  employes: 
Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St.  Rep. 
180.  So  with  an  assistant  roadmaster:  Palmer  v.  Michigan  Cent. 
R.  R.  Co..  93  Midi.  3(;3,  32  Am.  St.  Rep.  507.  But  in  Texas,  a  road- 
master,  even  with  power  to  hire  and  discliarge,  is  not  a  vice-prin- 
cipal, lie  and  a  section  hand  are  there  held  to  be  fellow-servants: 
(Jalveston  etc.  Ry.  Co.  v.  Smith.  7G  Tex.  Gil,  18  Am.  St.  Rep.  78. 

S(aff(jld  Buildcrs.-A  master's  duty  to  an  employ<5  to  furnish,  when 
necessary,  a  reasonably  safe  structure  or  scaffold  on  which  to  work 
la  a  personal,  positive,  absolute  obligation,  and  he  cannot,  by  dele- 
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gating  It  to  another,  absolve  himself  from  liability  for  its  nonpar^ 
formance.  The  master  is  answerable  for  the  negligent  performance 
of  such  duty  whether  he  undertakes  it  personally  or  through  an 
agent,  and  this  is  true  although  the  agent  may,  as  to  other  matters, 
be  merely  a  fellow-servant.  Any  person  who  performs  this  duty 
for  the  master  is  the  latter's  representative  or  vice-principal:  Chi- 
cago etc.  R.  R.  Co.  V.  Scanlan,  170  lU.  106;  Brown  v.  Gilchrist,  80 
Mich.  56,  59,  20  Am.  St.  Rep.  496,  498;  Sullivan  v.  Hannibal  etc. 
R.  R.  Co.,  107  Mo.  66,  28  Am.  St.  Rep.  388;  Sims  v.  American  Steel 
Barge  Co.,  56  Minn.  73,  45  Am.  St.  Rep.  451;  Chicago  etc.  R.  R.  Co. 
V.  Maroney,  170  111.  520,  62  Am.  St.  Rep.  396;  Edward  nines  Lum- 
ber Co.  V,  Li  gas,  172  111.  315,  64  Am.  St.  Rep.  38;  Cadden  v.  Ameri- 
can Steel  Barge  Co.,  88  Wis.  409,  418;  Blacltman  v.  Thomson-Hous- 
ton etc.  Co.,  102  Ga.  04;  F.  C.  Austin  Mfg.  Co.  v.  Johnson,  89  Fed. 
Rep.  677;  Kerr-Murray  Mfg.  Co.  v.  Hess,  98  Fed.  Rep.  56;  Haworth 
V.  See  vers  Mfg.  Co.,  87  Iowa,  765;  Blomquist  v.  Chicago  etc.  Ry. 
Co.,  00  Minn.  426;  McNamara  v.  Macdonough,  102  Cal.  575.  Thus,  a 
master  is  answerable  for  the  negligent  performance  by  his  servant 
of  a  duty  to  place  boards  in  a  lumber  yard  in  position  for  a  scaffold 
on  which  other  servants  are  to  stand  while  handling  lumber:  Ed- 
ward Hines  Lumber  Co.  v.  LIgas,  172  IlL  315,  64  Am.  St.  Rep.  38. 
So  men  composing  a  crew,  whose  exclusive  work  and  duty  is  to 
put  up  such  staging  and  scaffolding  as  is  needed  fi'om  time  to  time, 
for  the  use  of  workmen  engaged  in  a  steel  barge  company's  general 
work  and  business,  are  not  fellowiservants  with  workmen,  such  as 
ehip-platei-s,  but  are  representatives  of  the  company:  Sims  v.  Ameri- 
can Steel  Barge  Co.,  56  Minn.  68,  45  Am,  St.  Rep.  451.  The  general 
rule,  however,  requiring  the  master  to  use  reasonable  care  to  pro- 
vide a  reasonably  safe  place  for  the  servant  to  work  in  does  not 
apply  to  those  cases  of  frequent  occurrence  in  which  it  is  the  duty 
of  the  servant,  by  force  of  the  nature  of  his  employment,  to  make 
the  staging,  scaffolding,  or  similar  sti'ucture  upon  which  he  does  his 
work  reasonably  safe  for  his  own  use:  Channon  v.  Sanford  Co.,  70 
Conn.  573,  60  Am.  St.  Rep.  133. 

Section  Bosses  or  Track  Foremen.— A.  section  master  or  section  fore- 
man is  the  representative  or  vice-principal  of  the  railway  company 
in  the  performance  of  any  act,  service,  or  duty  in  the  line  of  his 
employment,  where  he  is  discharging  a  duty  of  the  company,  such  as 
making  the  track  safe,  etc.,  and  the  latter  is  answerable  for  his  neg- 
ligence, whereby  a  section  hand  under  him  or  trainman  is  injured: 
Sweeney  v.  Gulf  etc.  Ry.  Co.,  84  Tex,  433,  31  Am.  St.  Rep.  71;  Bate- 
man  V.  Peninsular  Ry.  Co.,  20  Wash.  133;  Colorado  etc.  Ry.  Co.  v. 
Naylon,  17  Colo.  501,  31  Am.  St  Rep.  335;  Drymala  v.  Thompson, 
26  Minn.  40;  Miller  v.  Missouri  Pac.  Ry.  Co.,  109  Mo.  350,  32  Am. 
St.  Rep.  673;  Gann  v.  Railroad,  101  Tenn.  380,  70  Am,  St.  Rep.  687; 
Stephens  v.  Hannil>al  etc.  R.  R.  Co.,  96  Mo.  207,  9  Am.  SL  Rep. 
336;  St.  Louis  etc.  Ry,  Co.  v.  Weaver,  35  Kan.  176,  57  Am.  Rep. 
176;  Calvo  v.  Charlotte,  23  S.  C.  520,  55  Am,  Rep.  28;  Moon  v.  Rich- 
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mond  etc.   R.  R.  Co.,   7S  Va.  745,  49  Am.  Rep.  401;   Lewis  v.  St 
Louis  etc.  R.  R.  Co.,  50  Mo.  405,  21  Am.  Rep.  385;  Atchison  etc.  R. 
R.  Co.  V.  Moore,  29  Kau.  G32,  644;  Johnson  v.  Southern  Ry.   Co., 
122  N.  C.  955;  Wellmaii  v.  Oregon  etc.  Ry.  Co.,  21  Or.  530,  541;  Jus- 
tice V.  Pennsylvania  Co.,  130  Ind.  321;  Fisher  v.  Oregon  etc.  Ry. 
Co.,  22  Or.  533;  Electric  Ry.  Co.  v.  Lawson,  101  Tenn.  40G;  Couch 
V.  Charlotte  etc.  R.  R.  Co.,  22  S.  C.  557;  Railroad  v.  Northington, 
91   Tenn.   50;   Louisville  etc.   R.    R.    Co.   v.   Bowler,  9   Heisk.  8GG; 
Northern  Pac.  R.  R.  Co.  v.  Peterson,  51  Fed,  Rep.  182;  McDermott 
V.  Hannibal  etc.  R.  R.  Co.,  87  Mo.  285;  Patton  v.  Western  etc.  R.  R. 
Co.,  96  N.  C.  455,  403;  Russ  v.  Wabash  etc.  Ry.  Co.,  112  Mo.  45; 
Daves  v.  Soutliern   Pac.   Co.,  98  Cal.  19,  35  Am.  St.  Rep.  133;  as, 
where  an  employ^  on  a  wood  train  is  injured  through  the  negligence 
of  a  section  foreman  in  taking  up  a  rail  for  track  repair  without 
putting  out  proper  signals  to  warn  approaching  trains:  Drymala  v. 
Tliompson,  26  Minn.  40;  or,  where  a  section  foreman,  under  whom 
the  plaintiCE  was  employed,  directed  a  water  keg  to  be  placed  on  the 
fi'ont  end  of  a  hand-car  for  his  seat,  so  that  he  could  look  ahead 
and  observe  the  track,  and,  while  the  car  was  in  motion,  got  up  and 
allowed  the  keg  to  fall  off,  thus  causing  the  car  to  leave  the  track 
and  to  injure  the  plaintiff:  Russ  v.  Wabash  etc.  Ry.  Co.,  112  Mo.  45. 
It  should  be  observed  that,  in  some  jurisdictions,  power  conferred 
upon  a  section  foreman  to  superintend,  direct,  and  control  the  work- 
men under  his  charge  mali.es  him  a   vice-principal:  McDermott   v. 
Hannibal  etc.  R.  R.  Co.,  87  Mo.  2S5;  Russ  v.  Wabash  etc.  Ry.  Co., 
112  Mo.  45;  Stephens  v.  Hannibal  etc.  R.  R.  Co.,  96  Mo.  207,  9  Am. 
St.  Rep.  330;  Miller  v.  Missouri  Pac.  Ry.  Co.,  109  Mo.  350,  32  Am. 
St.  Rep.  073;  Colorado  etc.  Ry.  Co.  v.  Naylon,  17  Colo.  501,  31  Am, 
St.  Rop.  335;  Railroad  v.  Northiugton,  91  Tenn.  56;  Northern  Pac. 
R.  R.  Co.  V.  Peterson,  51  Fed.  Rep.  182;  while  in  others  the  power 
to  liire  and  discliarge,  coupled  with  the  authority  of  direction,  con- 
trol, and  superintendence,  constitutes  him  a  vice-principal:  Patton 
V.  Western  etc.  R.  R.  Co.,  96  N.  C.  455;  Johnson  v.  Southern  Ry. 
Co.,  122  N.  C.  955.     Tlie  fact  of  supervision,  however,  or  of  author- 
ity, does  not  alter  the  nature  of  the  duty  which  he  is  employed  to 
do.     The  question  is  as  to  the  nature  of  tlie  duty,  and  not  the  rank 
or  grade  of  the  person  employed  to  perform  it:  Calvo  v.  Charlotte 
etc.  R.  R.  Co.,  23  S.  C.  526,  55  Am.  R(>r-  28.     In  Indiana,  it  is  held 
that  a  section  foreman  of  a  railroad,  with  power  to  employ  and  dis- 
charge section  hands,  is  a  vice-principal  when  employing  and  dis- 
charging servants,  but  tliat  he  is  a  fellow-servant  of  the  men  under 
his  control  after  their  employment:  Justice  v.  Pennsylvania  Co.,  130 
Ind.  321. 

In  the  matter  of  providing  safe  appliances  for  the  use  of  hi» 
snlmrdinates,  a  section  foreman  bears  to  such  subordinates  the  rela- 
tion of  a  vice-principal,  and  for  his  negligence  in  tliig  regard  tha 
company  is  liable:  Gann  v.  Railroa<l.  101  Tenn.  3S0.  70  Am.  St.  Rep. 
(►87.     So,  where  he  fails  to  give  notice,  after  receiving  information, 
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of  obstmcHons  upon  the  track,  such  as  a  slide  of  earth:  Wellman  v. 
Oregon  ere.  Ry.  Co.,  21  Or.  530,  541.  A  street  railway  company  Is 
answerable  for  the  negligence  of  a  track  foreman,  acting  as  motor- 
man  of  an  electric  car,  in  ordering  a  track  hand  to  board  the  car 
while  In  motion,  but  failing  to  stop  the  car  in  time  to  save  him 
from  the  peril  thus  incurred:  Electric  Ry.  Co.  v.  Lawson,  101  Tenn. 
40G.  In  Texas,  no  distinction  is  drawn  between  the  performance  of 
those  higher  duties  specially  Intrusted  to  a  section  foreman,  and 
those  of  an  ordinary  character,  which  both  he  and  the  subordinate 
servants  under  him  are  in  the  habit  of  indiscriminately  performing: 
Sweeney  v.  Gulf  etc.  Ry.  Co.,  84  Tex.  433,  31  Am.  St.  Rep.  71. 

There  are  many  cases,  on  the  other  hand,  which  hold  that  a  gang 
boss,  track  foreman,  or  section  master  is  not  a  vice-principal,  but 
only  a  fellow-servant  with  those  working  under  him.  Among  these 
cases  are  Spancake  v.  Philadelphia  etc.  R.  R.  Co.,  148  Pa.  St.  184, 
33  Am.  St.  Rep.  821;  Olson  v.  St  Paul  etc.  Ry.  Co.,  38  Minn.  117; 
Keenan  v.  New  York  etc.  R.  R.  Co.,  145  N.  Y.  190,  45  Am.  St.  Rep. 
604;  Schroeder  v.  Flint  etc.  R.  R.  Co.,  103  Mich.  213,  50  Am.  St.  Rep. 
354;  Morch  v.  Toledo  etc.  Ry.  Co.,  113  Mich.  154;  Goodwell  v.  Mon- 
tana Cent.  Ry.  Co.,  18  Mont.  293;  Lagrone  v.  Mobile  etc.  R.  R.  Co., 
67  Miss.  592;  but  it  is  apprehended  that,  in  most  of  such  cases,  it 
will  be  found  that  the  section  master  was  engaged  merely  in  the 
discharge  of  his  ordinary  duties  in  the  course  of  his  employment, 
such  as  track  laying,  track  repairing,  etc.,  and  that  he  was  not 
charged  with  any  duty  which  the  master  was  bound  to  perform. 
Cases  holding  him  to  be  a  fellow-servant  when  so  employed  do  not 
conflict  with  those  holding  him  to  be  a  vice-principal  when  charged 
with  some  duty  of  the  master.  i 

Shippers.— A  railroad  company  which  delegates  to  shippers  the 
duty  of  seeing  that  freight-cars  are  in  good  condition  and  safely 
loaded  is  answerable  for  their  negligence  to  one  of  its  employes  in- 
jured thereby.  The  shippers,  in  such  a  case,  represent  the  master: 
Bushby  v.  New  York  etc.  R.  R.  Co.,  107  N.  Y.  374,  1  Am.  St.  Rep. 
844. 

Superintendents.— In  some  states  a  superintendent,  vested  with  the 
control  and  supervision  of  a  particular  work  to  be  done,  and  with 
power  to  direct  and  control  the  men  under  him  in  their  work,  is 
hold  to  be  a  vice-principal  or  representative  of  his  employer,  thus 
rendering  the  latter  answerable  for  his  negligence:  Cook  v.  Hanni- 
bal etc.  R.  R.  Co.,  C3  Mo.  397. 

And  the  same  is  true  where  the  power  to  employ  and  discharge 
workmen  is  coupled  with  the  superintendent's  other  authority:  Hus- 
sey  V.  Coger,  112  N.  Y.  014,  8  Am.  St.  Rep.  787;  Cheeney  v.  Ocean 
Steamship  Co.,  92  Ga.  726,  44  Am.  St.  Rep.  113;  Brothers  v.  Cartter, 
52  Mo.  373,  14  Am.  Rep.  424;  Pantzar  v.  Tilly  etc.  Min.  Co.,  99  N. 
Y.  368;  Chicago  etc.  Brick  Co.  v.  Sobkowiak,  148  111.  573;  Gormley 
V.  Vulcan  Iron  Works,  61  Mo.  492.  In  another  class  of  cases,  it  is 
held  that  where  some  special  duty  of  a  master  is  delegated  to  a 
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superintendent,  he  stands,  so  far  as  the  performance  of  that  duty 
is  concerned,  in  tbe  place  of  the  master.  In  other  words,  he  Is  a 
vice-principal,  and  the  master  is  answerable  for  his  negligence:  Gal- 
veston etc.  Ily.  Co.  V.  Smith,  7G  Tox.  611,  18  Am.  St.  Rep.  78;  Chee- 
ney  v.  Ocean  Steamship  Co.,  92  Ga.  72G,  44  Am.  St.  Rep.  113; 
Walker  v.  Boiling,  22  Ala.  204.  315;  Woodson  v.  Johnston,  109  Ga. 
454;  Whalcn  v.  Centenary  Church,  G2  Mo.  32G;  Anderson  v.  Bennett, 
IG  Or.  515,  8  Am.  St.  iJop.  311;  whether  such  neglij^ence  consists  ia 
a  failure  to  give  such  information  and  orders  to  railway  men  on  a 
train  as  will  enable  thom  to  avoid  collisions:  Galveston  etc.  Ry.  Co. 
v.  Smith,  7G  Tex.  Gil,  IS  Am.  St.  Rep.  78;  a  failure  to  keep  hi3 
promise  to  a  workman,  engaged  in  loading  cotton  in  the  hold  of  a 
ship,  to  station  a  hatchttnder  in  the  hatchway,  to  warn  laborers  as 
to  when  freight  is  going  to  be  dropped  into  the  hold:  Choeney  v. 
Ocean  Steamsliip  Co.,  92  Ga.  72G,  44  Am.  St.  Rep.  113;  a  failure  to 
exercise  care  in  employing  competent  servants,  or  in  not  dismiss- 
ing those  who  are  proved  to  be  incompetent:  Walker  v.  Boiling,  22 
Ala.  21)4,  315;  or  a  failure  to  build  a  secure  scaffold:  Whalen  v. 
Centenary  Church,  62  Mo.  326, 

A  vice-principal,  for  whose  negligence  an  employer  Is  liable  to 
other  employe's,  must  be  either  one  in  whom  the  employer  has  placed 
the  entire  charge  of  tbe  business  or  of  a  distinct  branch  of  it,  giving 
him  not  merely  authority  to  superintend  certain  work,  but  control 
of  the  business,  and  exercising  no  discretion  or  oversight  over  him, 
or  one  to  whom  he  has  delegated  a  duty  of  his  own,  which  is  a  di- 
rect, personal,  and  absolute  obligation,  from  which  nothing  but  per- 
formance can  relieve  him:  Prevost  v.  Citizens'  Ice  etc.  Co.,  185  Pa. 
St.  617,  64  Am.  St.  Rep.  659;  Lewis  v.  Seifert,  116  Pa.  St.  628,  2  Am. 
St.  Rep.  631;  New  York  etc.  R.  R.  Co.  v.  Bell,  112  Pa.  St.  400.  Em- 
ployers are,  however,  answerable  to  under-servants  for  the  negli- 
gence of  superintendents  and  representatives  acting  within  the 
scope  of  their  employment,  and  who  are  given  the  control  of  a  disH 
tinct  department  in  which  their  duty  is  entirely  that  of  direction 
and  superintendence:  Denver  etc.  R.  R.  Co.  v.  Driscoll,  12  Colo.  520, 
13  Am.  St.  Rep.  243.  In  accordance  with  these  principles,  the  super- 
intendent of  an  oilmill:  Galveston  Oil  Co.  v.  Thompson,  76  Tex. 
235.  237;  or  of  a  stone  (luarry:  Hoosier  Stone  Co.  v.  McCain,  133  Ind. 
231:  Belleville  Stone  Co.  v.  Mooney,  60  N.  J.  L.  32S,  332;  or  of  a 
grain  elevator:  McGovern  v.  Central  Vt.  R.  R.  Co.,  123  N.  Y.  280, 
2S8;  or  of  a  planing-mill:  Shumway  v.  Walworth  etc.  Mfg.  Co.,  98 
Mich.  411,  414;  or  of  a  breakwater  or  jetty  work  constructed  under 
contract  for  the  United  States:  Callnn  v.  Bull,  113  Cal.  593,  60S;  or 
of  contract  work  for  a  railroad  company,  where  frozen  ground  is 
blasted  with  dynamite  and  otlier  explosives:  Burke  v.  Anderson, 
69  Fed.  Rep.  814;  or  of  the  business  and  affairs  of  a  railroad  com- 
pany about  a  depot:  Lalor  v.  Chicago  etc.  R.  R.  Co.,  52  111.  401,  4 
Am.  Rep.  616:  is.  in  legal  effect,  so  far  as  he  is  charged  with  the 
duty  of  the  master  as  to  the  protection  of  his  employfia,  a  safe  plac« 
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to  work,  suitable  appliances,  and  the  appointment  of  competent  per- 
sons to  perform  their  respective  duties,  a  vice-principal  or  represen- 
tative of  the  master,  who  is  answerable  for  his  negligence,  where 
the  injured  employe  was  without  fault.  The  same  rule  applies  where 
an  employs  was  injured  In  obeying  orders  from  an  assistant  super- 
intendent whose  negligence  produced  the  injury,  for  he  represented 
the  master:  Chicago  etc.  R.  R.  Co.  v.  McLallen,  84  111.  109. 

If  a  master's  duty  to  provide  safe  and  suitable  machinery  for  tke 
use  of  his  servants  and  to  keep  it  in  safe  condition  is  delegated  to  a 
superintendent,  the  latter  is  the  master's  alter  ego,  and  the  em- 
ployer is  answerable  to  a  servant  who  suffers  injury  by  reason  of 
the  unsafe  condition  of  such  machinery,  or  from  the  negligence  of 
the  superintendent  to  give  proper  warning  to  avoid  danger:  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181;  Gunter  v.  Graniteville  Mfg.  Co., 
18  S.  C,  2G2,  44  Am.  Rep.  573;  Atchison  etc.  R.  R.  Co.  v.  McKee,  37 
Kan.  592;  Fuller  v.  Jewett,  80  N.  Y.  46,  36  Am.  Rep.  575;  Mitchell  v. 
Robinson,  80  Ind.  281,  41  Am.  Rep.  812;  Dowling  v.  Allen,  74  Mo. 
13.  41  Am.  Rep.  298;  Shumway  v.  Walworth  etc.  Mfg.  Co.,  98  Mich, 
411,  415;  Crispin  v.  Babbitt,  81  N.  Y.  516,  37  Am.  Rep.  521;  Cum- 
berland etc.  R.  R.  Co.  v.  State,  44  Md.  283,  292;  Railroad  Co.  v.  Fort, 
17  Wall.  553;  Fort  v.  Union  Pac.  R.  R.  Co.,  2  Dill.  259.  Where  one 
Is  superintending  work,  has  two  foremen,  and  a  number  of  men  un- 
der him,  whom  he  employs  and  discharges  at  pleasure,  and  has  con- 
trol of  the  cars,  tools,  and  machinery,  he  is  not  a  fellow-servant, 
but  a  vice-principal,  and  his  employer  is,  therefore,  answerable  for 
his  negligence  In  giving  an  order  for  the  removal  of  a  stick  or  brake, 
whereby  a  car  on  which  men  were  riding  became  unmanageable 
and  ran  against  another  car  and  wounded  the  plaintiff:  Denver  etc. 
R.  R.  Co.  V.  Drlscoll,  12  Colo.  520,  13  Am.  St  Rep.  243.  So  one  is 
a  vice-principal,  and  not  a  fellow-servant,  where  he  is  selected  to 
superintend  work,  such  as  the  removal  of  a  large  gear-wheel,  weigh- 
ing upward  of  twelve  tons,  from  the  wheel-pit  of  a  factory,  which  is 
dangerous  without  such  supervision  and  without  the  selection  of 
proper  appliances,  and  the  persons  whom  he  is  to  superintend  have 
not,  without  his  supervision,  the  mechanical  knowledge  requisite 
for  the  selection  of  such  materials  and  the  safe  performance  of  the 
work:  McElligott  v.  Randolph,  61  Conn.  157,  29  Am.  St  Rep.  181. 
And  the  selection  by  a  master  of  a  competent  person  to  superintend 
the  execution  of  work  does  not  deprive  a  servant  of  the  right  to  re- 
cover of  the  principal  for  iuiurios  received  in  dping  such  work,  and 
occasioned  by  such  superintendent's  absenting  himself  and  leaving 
the  selection  of  the  means  and  manner  of  attempting  to  perform  the 
work  in  the  hands  of  inexperienced  and  incompetent  men:  McElli- 
gott v.  Randolph,  61  Conn.  157,  29  Am.  St.  Rep.  181. 

A  corporation  Is  liable  for  an  injury  to  Its  employe  through  the 
negligence  of  its  general  superintendent:  Wilson  v.  Willimantic 
Ivinen  Co..  50  Conn.  433,  47  Am.  Rep.  653;  WooHson  v.  Johnston.  109 
Ga.  454;  Klochinski  v.  Shores  Lumber  Co.,  93  Wis.  417.     Compare 
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Railway  Co.  v.  Henderson,  37  Ohio  St.  549.  As  a  corporation  can 
act  only  tbrongh  its  oflicers  and  agents,  the  officer  having  charge  of 
its  business  must,  for  practical  purposes,  be  regarded  as  the  corpo- 
ration: Ardesco  Oil  Co.  v.  Gilson,  G3  Pa.  St.  140.  A  superintendent 
of  a  railroad  company  clothed  with  the  power  and  authority  of  a 
boaixl  of  directors,  in  regard  to  the  management  of  trains  and  all 
urraugements  connected  therewith,  is  the  immediate  representative 
and  corporate  officer:  Wasliburu  v.  Nashville  etc.  II.  R.  Co.,  3  Head, 
03S,  75  Am.  Dec.  784.  So  an  officer  of  a  railroad,  having  charge  of 
a  department  of  its  business  in  which  an  injury  occurs,  is  the  i>er- 
son  who  is  expected  to  use  ordinary  care  in  tlie  employment  of 
proper  conductors  and  other  servants.  His  carelessness  in  that  re- 
spect is  the  carelessness  of  the  company,  and  his  knowledge  Is  its 
knowledge:  Frazier  v.  Pennsylvania  R.  R.  Co.,  38  Pa.  St.  104,  80  Am. 
Dec.  467.  A  railroad  division  superintendent  who  has  general  charge 
and  supervision  of  the  entire  business  over  the  division  is  a  vice- 
principal,  and  acts  in  the  master's  place:  Louisville  etc.  Ry.  Co.  v. 
Heck,  151  Ind.  292;  Town  v.  Michigan  Cent  R.  R.  Co.,  84  Mich.  214, 
222.  An  assistant  railway  superintendent  is  also  a  representative 
of  the  company:  Chicago  etc.  R.  R.  Co.  v.  McLallen,  84  111.  109. 

A  superintendent  or  vice-principal  must,  however,  be  regarded  as 
a  fellow-servant  with  other  employes  of  his  master,  who  are  under 
his  charge  and  control,  when  he  is  not  discharging  the  duties  of  su- 
perintendent or  vice-principal,  but  is  engaged  in  the  performance  of 
duties  which  properly  belong  to  an  ordinary  servant  or  employS: 
Hussey  v.  Coger,  112  N.  Y.  G14,  8  Am.  St  Rep.  787.  Compare  the 
subdivision.  "Foremen,"  supra. 

Switchmen  have  been  held  to  be  fellow-servants  of  all  other  em- 
ployes engaged  in  the  common  object  of  securing  the  safe  passage 
of  railroad  trains:  St.  Louis  etc.  Ry.  Co.  v.  Noedham,  63  Fed.  Rep. 
107;  Northern  Pac.  R.  R.  Co.  v.  Mase,  63  Fed.  Rep.  114;  Miller  v. 
Southern  Pac.  Co.,  20  Or.  2S5;  Harley  v.  Ix)uisville  etc.  R.  R.  Co., 
57  Fed.  Rep.  144;  Daves  v.  Soutliern  Pac.  Co..  98  Cal.  19,  35  Am.  St 
Rep.  133.  Contra,  that  tlieir  negligence  is  not  that  of  fellow-ser- 
vants, but  that  of  the  railroad  company,  see  Coleman  v.  "Wilmington 
etc.  R.  R.  Co.,  25  S.  C.  41G,  GO  Am.  Rep.  51G;  Kastl  v.  ^Yabash, 
R.  R.  Co.,  114  Mich.  53;  and  compare  the  case  of  Mase  v.  Northern 
Pac.  R.  R.,  57  Fed.  Rep.  283,  cited  in  the  subdivision,  "Conductors 
of  Railway  Trains,"  supra. 

A  Telegraph  Operator  whose  duty  is  to  control  the  running  of  a 
train  over  a  railroad  track,  and,  to  that  end,  to  know  whether  or  not 
it  is  obstructed,  is  performing  the  duty  of  the  master  to  his  em- 
ploy(?3,  the  performance  of  wtiich  cannot  be  delegated  to  another, 
so  as  to  relieve  the  master  from  liability.  In  other  words,  such  op- 
erator is  a  vice-principal,  and  a  brakeman  injured  through  his  neg- 
ligence in  giving  a  signal  for  a  train  to  proceed,  when  the  track  ia 
occupied  by  another  train,  may  recover  of  the  common  employer: 
Flanuegan  v.  Chesapeake  etc.  Ry.  Co.,  40  W.  Va.  43G,  52  Am.  St 
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Rep.  896.  Such  operator  represents  the  railroad  company  in  keep- 
ing emplo.Y^s  informed  of  the  movements  of  trains,  and  giving  no- 
tice of  the  establishment  of  timetables,  and  of  changes  therein,  or 
of  the  maid  Hi?  of  new  ones:  Northern  Pac,  R.  R.  Co.  v.  Charless,  51 
Fed.  Rep.  562,  5(>9;  Frost  v.  Oregon  etc.  Ry.  Co.,  69  Fed.  Rep.  936, 
939,  942;  East  Tennessee  etc.  R.  R.  Co.  v.  De  Armond,  8G  Tenn.  73, 
6  Am.  St.  Rep.  81G;  Dana  v.  New  York  etc.  R,  R.  Co.,  92  N.  Y.  639. 
642;  and  also  as  to  reporting  defects  in  roads  and  bridges,  or  ob- 
structions of  any  kind,  wherever  met,  when  they  come  to  the  opera- 
tor's knowledge,  and  he  is  required  by  the  company's  rules  to  so 
report:  Hall  v.  Galveston  etc.  Ry.  Co.,  39  Fed.  Rep.  18.  But  it  has 
been  held  that  a  telegraph  operator  whose  duty  is  to  display  signals 
to  prevent  one  train  from  following  another  too  closely  on  the  same 
track:  Cincinnati  etc.  R.  R.  Co.  v.  Clark,  57  Fed.  Rep.  125;  or  whose 
duty  is  to  receive  and  deUver  the  orders  of  the  train  dispatcher  as 
to  the  movement  of  trains,  is  the  fellow-servant  of  railroad  em- 
ployes in  charge  of  the  train  on  which  an  injury  occurs:  Oregon  etc. 
Ry.  Co.  V.  Frost,  74  Fed.  Rep.  965;  McKaig  v.  Northern  Pac.  R.  R. 
Co.,  42  Fed.  Rep.  288. 

Timher-yard  Man.— A  person  having  full  control  of  a  timber  yard 
of  a  railroad  company,  and  who  employs  and  discharges  men,  is  to 
be  regarded  as  a  vice-principal;  and  one  who  takes  his  place  in  hia 
absence  is  a  temporary  vice-principal;  and  the  negligence  of  either 
resulting  in  personal  injury  to  a  subordinate  employe  is  not  the  neg- 
ligence of  a  fellow-servant,  and  the  company  Is  liable.  And  notice 
to  a  temporary  vice-principal  is  notice  to  the  company:  Baldwin  v. 
St.  Louis  etc.  R.  R.  Co.,  75  Iowa,  297,  9  Am.  St.  Rep.  479. 

A  Train  Dispatcher  who  controls  and  directs  the  movements  of 
trains  on  a  division  of  a  railroad  is  not  a  fellow-servant  with  train- 
men in  the  employ  of  the  railroad  company,  but  is  a  vice-principal, 
for  whose  negligence  the  company  is  answerable:  Louisville  etc. 
Ry.  Co.  V.  Heck,  151  Ind.  292,  313;  Hankins  v.  New  York  etc.  R.  R. 
Co.,  142  N.  Y.  416.  40  Am.  St.  Rep.  616;  Galveston  etc.  Ry.  Co.  v. 
Smith,  76  Tex.  611,  18  Am.  St.  Rep.  78;  Lewis  v.  Seifert,  116  Pa, 
St.  628,  2  Am.  St.  Rep.  G31;  Smith  v.  Wabash  etc.  Ry.  Co.,  92  Mo. 
359,  1  Am.  St.  Rep.  729;  Darrigan  v.  New  York  etc.  R.  R.  Co.,  52 
Conn.  285,  52  Am.  Rep.  590;  Booth  v.  Boston  etc.  R.  R,  Co.,  73  N. 
Y.  38,  29  Am.  Rep.  97;  Flike  v.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  549, 
13  Am.  Rep.  545;  Sbeehan  v.  New  York  etc.  R.  R.  Co.,  91  N.  Y.  332; 
Railroad  Co.  v.  Barry,  58  Ark.  198;  Phillips  v.  Chicago  etc.  Ry.  Co.. 
64  Wis.  475;  Chicago  etc.  R.  R.  Co.  v.  McLallen,  84  111.  109;  Hunn 
v.  Michigan  Cent.  R.  R.  Co.,  78  Mich.  513,  523;  Lasky  v.  Canadiau 
Pac.  Ry.  Co.,  83  Me.  461;  McKune  v.  California  etc.  R.  R.  Co.,  66  Cal. 
302;  Baltimore  etc.  R.  R.  Co.  v.  Camp,  65  Fed.  Rep.  952;  Northern 
Pac.  R.  R.  Co.  v.  Poirier,  67  Fed.  Rep.  881,  884;  whether  the  person 
injured  is  a  locomotive  engineer:  Darrigan  v.  New  York  etc.  R.  R. 
Co.,  52  Conn.  285.  52  Am.  Rep.  590;  a  fireman:  Hankins  v.  New  York 
etc.  R.  R.  Co..  142  N.  Y.  416,  418,  40  Am.  SL  Rep.  616,  617;  Railroad 
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Co.  V.  Barry,  58  Ark.  198;  a  brakeman:  PhilUps  v.  Chicago  etc.  Ry. 
Co.,  64  Wis.  47.5;  or  some  other  servant  of  the  company:  Hunn  v. 
Michigan  Cent.  R.  R.  Co.,  78  Mich.  513,  523;  and  it  makes  no  differ- 
ence whether  the  train  cIi.spatclior  is  a  master  mechanic,  division 
superintendent,  or  otlior  agent  of  the  company:  Nortliem  Pac.  R.  R. 
Co.  V.  Poirier,  G7  Fed.  Rei).  SSI,  884.  The  company  is  liable  where 
a  train  is  dispatched  without  enough  brakemen:  Flike  v.  Boston  etc. 
R.  R.  Co.,  53  N.  Y.  540,  13  Am.  Rep.  545;  Booth  v.  Boston  etc.  R.  R. 
Co.,  73  N.  Y.  38,  29  Am.  Rep.  97.  And  it  is  immaterial  wheUier  the 
train  dispatcher's  ordors  are  verbal  or  written:  Smith  v.  Wabash 
etc.  Ry.  Co.,  92  IMo.  3."'.9.  1  Am.  St.  Rep.  729.  If  he  originates  and 
promulgates  orders  for  the  running  of  trains  without  regard  to  their 
ordinary  timetables,  and  when  each  Is  approaching  the  other  in  en- 
tire ignorance  of  tlie  other's  whereabouts,  he  is  acting  as  a  master, 
who  is  liable  for  his  negligence:  Haukins  v.  New  York  etc.  R.  R. 
Co.,  142  N.  Y.  416,  40  Am.  St.  Rep.  610.  If  he,  as  representative  of 
the  company,  determines  that  he  cannot  give  written  orders,  as  re- 
quired by  the  rules,  but  gives  verbal  orders  to  meet  an  emergency, 
such  orders  are  the  act  of  the  company;  and  if  its  employe,  acting 
under  sucli  orders,  is  injured  through  the  negligence  of  the  train 
dispatcher,  the  company  is  answerable:  Smith  v.  Wabash  etc.  Ry. 
Co.,  92  Mo.  359.  1  Am.  St.  Rep.  729. 

But  a  railroad  train  dispatcher  who  has  no  power  to  employ  or 
discharge  the  telegraph  operators  in  the  employ  of  the  railroad  com- 
pany is  not  a  vice-principal  as  to  them:  Reiser  v.  Pennsylvania  Co., 
1.52  Pa.  St.  38,  34  Am.  St.  Rop.  020.  That  a  train  dispatcher  and 
brakeman  are  fellow-servants,  see  Robertson  v.  Terre  Haute  etc.  R. 
R.  Co.,  78  Ind.  77,  41  Am.  Rep.  552;  and  that  he  and  a  fireman  were 
bold,  under  exceptional  circumstances,  to  be  fellow-servants,  see 
Slater  v.  Jewott,  85  N.  Y.  01,  39  Am.  Rep.  627.  Compare  Blessing 
v.  St.  Louis  etc.  Ry.  Co.,  77  Mo.  410;  Railway  Co.  v.  Henderson,  37 
Ohio  St.  549.  Compare  the  next  subdivision,  and  see  "Telegraph 
Operators."  supra. 

A  Trainmaster  who  has  control  of  all  trains,  employes,  and  every- 
thing which  goes  upon  the  track  on  his  di\ision  has  such  relation  to 
the  railway  company  that  he  is  deemed  its  representative.  Hence, 
tlie  company  is  answerable  for  his  negligence:  International  etc.  Ry. 
Co.  V.  Prince,  77  Tex.  500,  19  Am.  St.  Rep.  795.  Compare  Goodman 
v.  Delaware  etc.  Canal  Co.,  167  Pa.  St.  332;  and  see  the  next  pre- 
ceding subdivision. 

Trestle  Builders. — As  a  master  must  furnish  a  safe  place  to  work, 
he  is  answerable  for  injuries  caused  to  employees  by  insecure  trestles 
where  he  has  intrusted  the  performance  of  work  in  which  they  are 
built  to  an  agent.  Such  agent,  as  to  the  safety  and  protection  of 
the  employes,  represents  the  master:  Fink  v.  Des  Moines  Ice  Co., 
84  Iowa,  321.  A  master  is  also  lial)le  for  injury  to  an  employ6 
caused  by  the  act  of  his  vice-principal  in  causing  a  trestle  to  be 
weakeu<>d,  though  the  concurrent    negligence  of    a  fellow-servant 
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contributed  to  the  result:  Northwestern  Fuel  Co.  v.  Danlelson,  67 
Fed.  Rep.  915.  A  foreman  of  a  gang  of  railway  workmen  engaged 
In  repairing  trestles  and  bridges,  and  having  power  to  employ  and 
discharge  such  men  and  to  oversee  and  direct  their  worlc,  is  a  vice- 
principal  of  the  railway  company,  and  it  is  liable  for  his  negligence, 
whereby  one  of  the  workmen  receives  an  injury:  Bloyd  v.  St.  Louis 
etc.  Ry.  Co.,  58  Ark.  66,  41  Am.  St.  Rep.  85.  A  foreman  in  helping 
to  build  a  trestle  Is,  however,  merely  a  fellow-servant  with  the  other 
workmen:  Lindvall  v.  Woods,  41  Minn.  212. 

A  Yardmaster  of  a  railway  company  who  has  full  charge  of  the 
yards  of  the  corporation,  hires  and  discharges  men  therein,  and  as- 
signs them  to  their  labor  is  the  agent  or  vice-principal  of  the  com- 
pany in  this  respect,  as  well  as  In  furnishing  safe  appliances  and 
places  for  their  labor,  and  the  company  Is  answerable  for  his  negli- 
gence: Lyttle  V.  Chicago  etc.  Ry.  Co.,  84  Mich.  289;  as  where  he  is 
charged  with  the  duty  of  protecting  a  car  repairer,  but  fails  to  do 
so:  Railway  Co.  v.  Triplett,  54  Ark.  289.  Contra,  that  a  railway 
yardmaster  is  only  a  fellow-servant  with  switchmen  or  their  fore- 
men, see  Harley  v.  Louisville  etc.  R.  R.  Co.,  57  Fed.  Rep.  144; 
Thomas  v.  Cincinnati  etc.  Ry.  Co.,  97  Fed.  Rep.  245.  The  company 
Is  also  liable  for  the  negligence  of  an  assistant  yardmaster  who 
fails  to  properly  place  a  warning  signal  so  as  to  avoid  a  collision 
with  an  approaching  train:  Daniel  v.  Chesapeake  etc.  Ry.  Co.,  36 
W.  Va.  397,  32  Am.  St.  Rep.  870;  or  who,  being  charged  with  the 
control  of  cars,  and  their  movements,  fails  to  put  a  brakeman  on  a 
car  being  moved,  or  puts  an  incompetent  brakeman  upon  It:  Louis- 
ville etc.  R.  R.  Co.  V.  Davis,  91  Ala.  487.  So  the  yard  boss  of  a  lum- 
ber yard,  whose  duty  therein  Is  to  superintend  the  piling  of  lum- 
ber and  to  direct  and  control  the  workmen.  Is  a  vice-principal,  and 
not  a  fellow-servant  of  the  men  under  him:  Zintek  v.  Stimson  Mill 
Co.,  6  Wash.  178;  although  he  may  occasionally  act  as  tallyman, 
and  although  his  authority  to  hire  and  discharge  men  Is  subject  to 
the  approval  of  the  general  superintendent:  Zintek  t.  Stimson  Mill 
Co.,  9  Wash.  895. 
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Seton   V.   HoYT. 

[34  Oregon,  2fi6.] 

COUNTIES— LIABILITY     OF,     FOR     INTEREST.— A    BOV- 

erelgn  state  is  not  required  to  pay  interest,  except  when  self-im- 
poswl.  Hence,  a  county,  which  is  but  an  arm  or  agent  of  the  state, 
is  not  liable  for  interest,  under  a  general  law  regulating  the  subject 
of  interest,  where  it  is  not  expressly  named  therein  as  being  so 
liable, 

INTEREST-CHANGE  IN  LAW— CONTRACTS  which  stipu- 
late for  interest  will  draw  interest  until  payment  at  the  rate  agreed 
therein,  or,  in  the  absence  of  an  agreed  rate,  at  the  rate  prescribed 
by  law  when  the  contract  was  executed,  and  a  change  of  the  legal 
rate  would  not  affect  the  rate  recoverable. 

COUNTIES  — INTEREST  ON  WARRANTS  —  INDORSB- 
MENT,  "NOT  PAID  FOR  WANT  OF  FUNDS"— EFFECT  OF.— If 
county  warrants  ai'e  presented  for  payment  when  tliere  is  no  money 
available  for  that  purpose,  and  the  law  provides  that  the  treasurer. 
In  such  event,  sliall  indorse  thereon,  "Not  paid  for  want  of  funds," 
after  which  the  warrants  are  to  draw  legal  interest,  such  nonpay- 
ment and  indorsement  amount  to  a  contract,  on  the  part  of  the 
county,  to  pay  the  legal  rate  of  interest. 

COUNTIES-INTEREST  ON  WARRANTS— CHANGE  IN 
RATE.— County  warrants  indorsed,  "Not  paid  for  want  of  funds," 
bear  interest  at  the  legal  rate  which  existed  at  the  date  of  the 
indorsement,  and  this  rate  cannot  afterward  be  reduced  by  the 
legislature.  ' 

STATUTES— IMPAIRING  OBLIGATION  OF  CONTRACTS- 
INTEREST  ON  COUNTY  WARRANTS.— The  obligation  of  a  county 
to  pay  interest  on  its  warrants,  which  arises  from  nonpayment 
when  they  are  presented,  and  an  indorsement  thereon,  "Not  paid 
for  want  of  funds,"  is,  as  an  implied  contract,  under  the  protection 
of  that  provision  of  the  constitution  which  prohibits  the  passage  of 
any  law  impairing  the  obligation  of  contracts. 

STATUTES— CONSTRUCTION— PROSPECTIVE  AND  RET- 
ROSPECTIVE LAWS.— A  statute  should  be  given  a  prospective 
operation  only,  unless  it  plainly  appears  that  it  was  intended  to  have 
a  retrospective  force. 

Mandamus  by  Seton  against  Hoyt,  county  treasurer,  to  com- 
pel the  payment  of  interest  on  a  county  warrant  at  the  rate 
fixed  by  statute  when  the  claim  accrued.  The  writ  was  made 
peremptory  and  the  defendant  appealed. 

Eoscoe  E.  Giltner  and  Eussell  E.  Sewell,  district  attorney, 
for  the  appellant. 

William  A.  Cleland,  for  the  respondent. 

270  WOLVEETON,  C.  J.  This  is  a  proceeding  hy  manda- 
mus, the  purpose  of  which  is  to  determine  whether  the  act  of 
October  14,  1898,  reducing  the  legal  rate  of  interest,  is  oper- 
ative upon  interest  bearing  county  warrants  issued  prior  to  ita 
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passage,  so  as  to  limit  the  interest  thereon  to  the  present  rate 
from  and  after  said  date.  The  act  alluded  to  changes  the 
prescribed  rate  of  interest  from  eight  to  six  per  centum  on  all 
moneys  after  the  same  become  due;  on  judgments  and  decrees 
for  the  payment  of  money;  on  money  received  to  the  use  of 
another,  and  retained  beyond  a  reasonable  time  without  the 
owner's  consent,  express  or  implied,  or  on  money  due  upon  the 
settlement  of  matured  accounts  from  the  day  the  balance 
is  ascertained;  on  money  due  or  to  become  due,  where  there  is 
a  contract  to  pay  interest,  and  no  rate  specified.  It  contains 
an  emergency  clause  reciting  "that  inasmuch  as  the  counties 
of  the  state  are  paying  interest  on  their  county  warrants  at 
^''^  the  rate  of  eight  per  cent  per  annum,  thereby  imposing 
a  useless  burden  upon  the  taxpayers,  this  act  shall  become  a 
law  upon  receiving  the  signature  of  the  governor."  Section 
3587  of  Hill's  Annotated  Laws,  of  which  this  act  is  amendatory, 
is  an  amendment  of  section  1  of  "An  act  to  regulate  the  rate 
of  interest  on  money  and  to  prevent  and  punish  usury,"  ap- 
proved October  16, 'l862:  Laws  1862,  p.  115.  The  original 
act  contained  a  provision  (section  6)  which  has  been  continued 
in  force  until  the  present  day  (Hill's  Annotated  Laws,  sec. 
3592)  to  the  effect  that  it  shall  not  be  construed  so  as  to  affect 
or  change  the  rate  of  interest  to  be  received  by  virtue  of  any 
contract  entered  into  prior  to  its  becoming  a  law.  Section 
2465  of  Hill's  Annotated  Laws  as  amended  (Laws  1893,  p.  59), 
relating  to  the  duties  of  the  county  treasurer,  provides,  among 
other  things,  that:  "He  shall  pay  all  orders  of  the  county  clerk 
when  presented,  if  there  be  money  in  the  treasury  for  that  pur- 
pose, and  write  on  the  face  of  such  order  the  date  of  redemp- 
tion and  his  signature.  If  there  be  no  funds  to  pay  such  or- 
der when  presented,  he  shall  indorse  thereon  'Xot  paid  for 
want  of  funds,'  and  the  date  of  such  presentment,  over  his 
signature,  which  shall  entitle  such  order  thenceforth  to  draw 
legal  interest;  provided,  that  such  interest  shall  cease  from  the 
date  of  notice  by  publication,"  etc.  By  section  2467  county 
orders  are  redeemable  by  the  county  treasurer  according  to  the 
time  of  presentment,  but  it  is  further  provided  that  such  or- 
ders as  are  payable  out  of  the  county  revenue  shall  be  received 
in  payment  of  county  taxes  without  regard  to  priority  of  pre- 
sentment, but  that  the  treasurer  shall  not  pay  any  balance 
thereon  over  and  above  such  tax,  when  there  are  outstanding 
orders  unpaid  for  want  of  funds.  These  are  tlie  only  provisions 
of  the  statute  which  have  any  bearing  upon  the  ca^o  in  hand. 
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^''^  1.  Defendant's  theory  touching  the  controversy  em- 
bodies three  principal  contentions:  1.  Tliat  the  county  is  but 
an  arm  or  agent  of  the  state,  and  that  the  sovereign  is  not 
required  to  pay  interest,  except  when  self-imposed;  2.  That 
a  county  order  is  not  a  contract  between  the  county  and  the 
holder;  and  3.  That  interest,  when  demandable  under  the 
etatuto,  except  wlien  due  upon  an  express  contract  for  its  pay- 
ment, is  in  tlie  nature  of  a  penalty  or  damages  for  the  deten- 
tion of  money  due  and  unpaid,  and,  therefore,  that  it  consti- 
tutes a  part  of  the  remedy  in  the  enforcement  of  the  demand, 
which  may  be  modified,  or  even  repealed  altogether,  by  subse- 
quent legislation,  without  impairment  of  any  contractual  rela- 
tions. In  our  view  of  the  case,  we  do  not  conceive  the  second 
proposition  to  be  important  or  essential  to  the  determination 
of  tlie  cause.  As  to  the  first,  we  are  in  accord  with  the  con- 
tention of  counsel,  but  as  to  the  last  we  cannot  give  it  our  ap- 
proval. T]:icre  is  some  conflict  in  the  authorities  upon  the 
question  Avliotlier  a  sovereign  state  is  required  to  pay  interest 
unless  self-imposed,  but  the  weight  thereof  seems  to  support 
the  coil  ton  tion  that  it  is  not.  The  supreme  court  of  the 
United  States  lias  adopted  tlie  rule  that  interest  is  not  allow- 
able on  claims  against  the  government,  whether  they  originate 
in  contract  or  tort,  or  arise  in  the  ordinary  business  of  adminis- 
tration, or  under  private  acts  for  relief,  passed  by  Congress  on 
epecial  a])plication.  But  it  recognizes  the  existence  of  two  well- 
established  exceptions' — one  wherein  the  government  has  stipu- 
lated to  pay  interest,  and  the  other  whore  interest  is  given  by 
ttct  of  Co)Hn'oss  eithor  expressly  as  such,  or  under  the  name  of 
dani;i,t:<  s:  Initcd  Stales  v.  Bayard,  127  U.  S.  251.  In  a  sub- 
sequent case  of  United  States  v.  North  Carolina,  136  U.  S.  211, 
Mr.  Juslieo  Gray  says:  "Interest,  when  not  stipulated  for  by 
contract  ^'**  or  autiiorized  by  statute,  is  allowed  by  the  courts 
as  damages  for  the  detention  of  money,  or  of  property,  or  of 
com})ensaiion,  to  wliicli  the  plainiilf  is  ciUiiled;  and,  as  has 
been  settled  upon  grounds  of  public  convenience,  is  not  to  be 
awarded  against  a  sovereign  government,  unless  its  consent  to 
pay  interest  has  been  manifested  by  an  act  of  the  legislature, 
or  by  a  lawful  contract  of  the  executive  oillcers."  The  rule 
applies  as  well  to  a  sovereign  state  as  to  the  national  govern- 
ment. Nor  is  the  state  within  the  purview  of  a  general  law 
regulating  the  rate  of  interest  Ujion  money  due  or  to  become 
due,  and  this  goes  u])on  the  ground  that  a  sovereign  is  not 
bound  by  the  words  of  a  statute  unless  it  is  expressly  named: 
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State  V.  Board  of  Public  "Works,  36  Ohio  St.  409;  Carr  v.  State, 
127  Ind.  204,  23  Am.  St.  Eep.  624;  Attorney  General  v.  Cape 
Fear  Nav.  Co.,  37  N.  C.  444;  Bledsoe  v.  State,  64  N.  C.  392; 
Mt.  Morris  v.  Williams,  38  111.  App.  401;  Madison  County  v. 
Bartlett,  1  Scam.  67.  That  the  county  is  but  the  agent  or  in- 
strumentality of  the  state,  constituted  and  employed  essen- 
tially for  the  promotion  of  its  general  government,  and  there- 
fore subject  to  like  rules  and  restrictions  governing  its  liabili- 
ties as  the  state,  there  can  be  no  controversy:  1  Dillon  on 
Municipal  Corporations,  sec.  23.  We  take  it,  therefore,  that  a 
county  is  not  liable  for  the  payment  of  interest  under  the 
general  provisions  of  the  statute  regulating  the  rate  upon  the 
demands  enumerated  in  said  section  3587  as  an  individual 
would  be  where  there  is  no  contract  to  pay  interest. 

As  a  general  rule,  it  may  be  conceded  that  where  the  demand 
falls  within  the  purview  of  the  statute,  and  by  reason  thereof 
is  subject  to  an  interest  charge  at  the  legal  rate,  the  rate  upon 
the  demand  will  vary  as  the  law  fixing  it  may  be  changed  or 
varied  by  the  legislature  ^'^^  during  the  life  of  the  demand. 
The  reason  of  the  rule  is,  that  the  person  from  whom  the 
money  is  retained  or  withheld  is  entitled  to  an  indemnity  for 
the  loss  which  he  sustains  on  account  of  being  deprived  of  its 
use,  and  it  is  assumed  that  the  legal  rate  of  interest  for  the 
time  of  the  withholding  is  a  fair  measure  of  damages  by  which 
to  determine  such  loss,  in  the  absence  of  any  other  method  of 
arriving  at  the  exact  or  precise  loss  actually  incurred:  State  v. 
Guenther,  87  Wis.  673;  Wilson  v.  Cobb,  31  N.  J.  Eq.  91; 
White  y.  Lyons,  42  Cal.  279;  Mayor  etc.  v.  O'Callaghan,  41 
N.  J.  L.  349. 

Where  there  is  an  agreement  to  pay  interest  upon  an  obli- 
gation at  a  stipulated  rate  to  a  day  certain — as,  for  instance, 
at  maturity — and  there  is  no  engagement  touching  the  rate  the 
obligation  shall  subsequently  bear,  the  authorities  are  in  hope- 
less conflict  as  regards  the  rate  of  interest  recoverable  upon 
the  deferred  payment.  They  divide  accordingly  as  it  has  be- 
come the  settled  policy  of  the  courts  touching  the  nature  of 
the  indemnity  recoverable  for  the  detention  of  the  money  be- 
yond the  day  upon  which  it  has  fallen  due  and  payable.  Upon 
the  one  hand,  it  is  held  that  such  indemnity  is  purely  a  matter 
of  damages,  not  in  the  least  referable  to  the  contract,  although 
for  breach  thereof;  and  that  the  proper  and  appropriate 
measure  of  such  damages  is  the  rate  of  interest  which  the  law 
has  prescribed.    Upon  the  other,  it  is  considered  that,  while 
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the  indemnity  is  recoverable  as  damages,  yet  tlie  rate  of  in- 
terest which  should  be  allowed  is  rather  to  be  implied  from 
the  terms  of  the  contract  touching  it  prior  to  the  maturity  of 
the  obligation.  The  idea  is  clearly  expressed  by  Lord  Sel- 
borne  in  Cook  v.  Fowler,  L.  R.  7  H.  L.  27.  lie  says:  "Al- 
though, in  cases  of  this  class,  interest  for  the  delay  of  payment 
post  diem  ought  to  be  given,  it  is  on  the  principle,  not  of  im- 
plied contract,  but  of  damages  ^''°  for  breach  of  contract. 
The  rate  of  interest  to  which  the  parties  have  agreed  during 
the  term  of  their  contract  may  well  be  adopted,  in  an  ordinary 
case  of  this  kind,  by  a  court  or  jury  as  a  proper  measure  of 
damages  for  the  subsequent  delay;  but  that  is  because,  ordi- 
narily, a  reasonable  and  usual  rate  of  interest,  which  it  may  be 
presumed  would  have  been  the  same  whatever  might  be  the 
duration  of  the  loan,  has  been  agreed  to."  Price  v.  Railway 
Co.,  16  Mees.  &  W,  2U,  Morgan  v.  Jones,  8  Welsh.,  H.  &  G. 
G20,  and  Keene  v.  Keene,  3  Com.  B.,  N.  S.,  144,  support  this 
principle.  Mr.  Justice  Gray,  while  chief  justice  of  the  su- 
preme court  of  Massachusetts,  by  a  most  exhaustive  and 
learned  opinion,  in  which  he  has  collated  and  reviewed  all  the 
authorities  pro  and  con,  came  to  the  conclusion  expressed  by 
the  following  language:  "When  a  written  engagement  is  made, 
as  authorized  by  the  statute,  to  pay  a  greater  rate  of  interest 
yearly  than  six  per  cent,  the  intention  of  the  contract  and  the 
effect  of  the  statute  appear  to  us  to  be  that  the  creditor  shall 
receive  the  stipulated  rate  of  interest  so  long  as  the  debtor  has 
the  use  of  the  principal;  and  that,  in  an  action  upon  the  con- 
tract, the  creditor  shall  recover  interest  at  that  rate,  not 
merely  until  the  lime  when  the  principal  is  agreed  to  be  paid 
to  him,  but  until  it  is  actually  paid,  or  his  claim  for  principal 
and  interest  judicially  established."  Later  he  denotes  the 
principle  upon  which  it  rests.  lie  says:  "The  interest  after 
the  breach  of  the  contract,  though  not  strictly  recoverable  as 
part  of  the  debt,  but  rather  as  damages,  is  ordinarily  to  be 
measured,  according  to  the  intention  manifested  by  the  con- 
tract, by  the  standard  thereby  established":  Union  Inst,  for 
Savings  v.  Boston,  129  Mass.  82,  37  Am,  Eep.  305.  See,  also, 
Brannon  v.  Hursell,  112  ^Mass.  G3. 

2.  Although  the  supreme  court  of  the  United  States  is  ""^^ 
committed  to  the  other  view,  yet  it  is  tiicre  held  that  the  ques- 
tion is  one  of  local  law.  Mr.  Justice  Field,  in  Cromwell  v. 
Sac  County,  96  U,  S.  51,  after  holding,  in  accord  with  the  Iowa 
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courts,  that  contracts  drawing  a  specified  rate  of  interest  be- 
fore maturity  draw  the  same  rate  afterward,  and,  citing  other 
authorities  in  support  of  the  rule,  says:  "There  are,  how- 
ever, conflicting  decisions;  but  the  preponderance  of  opinion 
is  in  favor  of  the  doctrine  that  the  stipulated  rate  of  inierest 
attends  the  contract  until  it  is  merged  in  the  judgment.'* 
Without  further  citation  of  authorities,  we  may  say  that  the 
later  tendency  of  the  courts  is  in  favor  of  the  rule  as  announced 
in  Union  Inst,  for  Savings  v.  Boston,  129  Mass. '82,  37  Am. 
Kep.  305,  and  Shaw  v.  Kigby,  84  Ind.  375,  43  Am.  Rep.  96, 
and  it  is  the  one  which  appeals  moet  strongly  to  our  judgment. 
In  consonance  with  this  view  it  is  said  in  State  v.  Guenther, 
87  Wis.  673,  that  "on  a  contract  which  stipulates  for  interest, 
interest  at  the  agreed  rate,  or,  in  the  absence  of  an  agreed 
rate,  at  the  rate  prescribed  by  the  law  at  the  date  of  the  con- 
tract, will  be  the  rate  recoverable  until  the  repayment  of  the 
principal  sum.  A  change  of  the  legal  rate  would  not  affect 
the  rate  of  interest  recoverable  upon  such  a  contract":  Citing 
Spencer  v.  Maxfield,  16  Wis.  178.  So  it  was  held  in  Pruyn  v. 
Milwaukee,  18  Wis.  (*367)  386,  that  city  bonds  conditioned  for 
the  payment  of  the  principal  at  a  specified  day,  with  interest 
above  the  legal  rate,  continued  to  draw  the  stipulated  rate  after 
maturity.  And  Earl,  J.,  in  O'Brien  v.  Young,  95  N.  Y.  428, 
47  Am.  Kep.  64,  states  the  rule  to  be  that  "where  one  con- 
tracts to  pay  money  on  demand  'with  interest,'  or  to  pay  money 
generally  'with  interest,'  without  specifying  time  of  payment, 
the  statutory  rate  then  existing  becomes  the  contract,  and 
must  govern  until  payment,  or  at  least  until  demand  and  actual 
default,  as  the  parties  ^''''  must  have  so  intended."  In  sup- 
port of  this  proposition,  see,  also,  Paine  v.  Caswell,  68  Me.  80, 
28  Am.  Rep.  21. 

3.  With  this  discussion  of  the  rules  of  law  that  obtain  re- 
lating to  the  recovery  of  interest  upon  agreements  for  its  pay- 
ment, we  are  now  prepared  to  consider  the  effect  of  the  county 
treasurer's  indorsement,  "ISTot  paid  for  want  of  funds,"  upon  a 
county  order  or  warrant  under  the  law  which  requires  payment 
of  interest  thereon  after  such  indorsement  at  the  legal  rate. 
It  is  contended  by  counsel  for  the  plaintiff,  contrary  to  de- 
fendant's position,  that  the  order  or  warrant  is  itself  a  con- 
tract; but  with  this  we  have  little  concern.  It  is  sufficient  if 
the  obligation  which  the  law  imposes  upon  the  county,  where 
the  parties  have  dealt  with  it  upon  the  faith  of  such  obligation, 
constitutes  a  contract  for  the  payment  of  the  legal  rate  of  in- 
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terest  obtaining  at  the  time  of  the  indorsement.  The  order  or 
warrant  itself  has  at  least  the  force  of  an  audited  demand 
against  the  county,  and  prima  facie  will  support  an  action 
which  may  be  instituted  upon  it  to  establish  the  same  by* judg- 
ment: Goldsmith  v.  Baker  City,  31  Or.  249.  People  deal  with 
the  county  upon  the  understanding  that  under  the  law  their 
audited  demands,  evidenced  by  orders  received  from  the  clerk, 
will  be  paid  on  presentation  to  the  treasurer,  or,  in  case  of  lack 
of  funds,  indorsed  so  as  to  entitle  them  thenceforth  to  draw  in- 
terest at  the  legal  rate.  They  must  also  understand  that  the 
indorsed  orders  can  only  be  redeemed  by  the  county  treasurer 
according  to  the  priority  of  their  presentment  and  indorse- 
ment. And  thus  it  is  that  the  time  for  payment  is,  from  the 
nature  of  things,  indefinite,  depending  entirely  upon  the  state 
of  the  county  treasury.  This  understanding  the  supreme  court 
of  Xebraska  has  characterized  as  an  implied  agreement  on  the 
part  of  the  person  dealing  with  the  county  that  he  shall  wait 
until  money  is  made  ^''^  available  by  the  ordinary  mode  of 
collecting  revenues,  and  in  the  usual  course  of  the  county's 
business:  Brewer  v.  Otoe  County,  1  Neb.  373.  This  case  is 
cited  as  authoritative  in  Chapman  v.  Douglas  County,  107  U.  S. 
318.  Xow,  if  there  is  an  implied  agreement  on  the  part  of 
the  holder  of  the  warrant  to  abide  the  accumulation  of  funds 
in  the  ordinary  course  with  which  to  meet  the  demand,  the 
converse  ought  to  be,  and  undoubtedly  is,  true,  that  there  is 
an  implied,  if  not  an  express,  agreement,  engendered  by  opera- 
tion of  law  and  the  transaction  of  public  business,  which  must 
be  in  conrormity  with  its  requirements,  that  the  county  will 
pay  the  legal  rate  of  interest  upon  the  indorsed  county  order. 
So  that  here  is,  in  effect,  an  agreement  or  contract  upon  the 
part  of  the  cotinty  to  pay  the  legal  rate  of  interest. 

4.  But  it  is  argued,  admitting  a  contract  to  exist  to  this  ex- 
tent, that  tlie  agreement  is  to  pay  only  the  legal  rate  as  it  may 
be  established  from  time  to  time  by  the  legislature,  and  that 
the  contract  was  made  with  reference  to  the  variable  rate,  and 
not  solely  with  reference  to  that  which  prevailed  at  the  date 
of  the  indorsement.  In  this  we  cannot  concur,  for,  if  we  apply 
the  general  rule  of  law  that  where  a  person  contracts  for  the 
payment  of  a  dffinite  rate  of  interest  to  a  day  certain,  or  con- 
tracts for  the  payment  of  interest  without  naming  the  rate, 
interest  is  recoverable  in  the  one  instance  at  the  agreed  rate 
after  the  day  named,  and  in  the  other  at  the  legal  rate  until 
judgment,  we  have  a  clear  case  of  the  right  of  the  holder  of 
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the  indorsed  order  or  warrant  to  recover  from  the  county  in- 
terest at  the  rate  prevailing  at  the  date  of  the  indorsement  to 
the  time  of  its  payment  by  the  treasurer;  and  such  we  believe 
to  be  the  law  governing  the  transaction.  It  is  well  under- 
etood  that  the  county  cannot  be  coerced  into  making  payment, 
and  the  warrant-holder,  although  he  may  *''**  sue  upon  his 
warrant,  and  obtain  judgment  against  the  county,  which  would 
entitle  him  to  another  order  or  warrant  in  lieu  of  the  judg- 
ment, yet  he  must  abide  his  time,  and  await  the  accumulation 
of  funds  whereby  to  discharge  the  obligation  in  accordance 
with  his  implied  agreement.  And  it  would  be  unjust  and 
inequitable  if  the  other  party  to  the  contract,  being  an  agency 
of  the  state,  could,  through  the  legislature,  abolish  or  reduce 
interest  to  a  nominal  rate,  and  thus  leave  the  party  remediless 
for  the  recovery  of  any  compensation  for  loss  sustained  by  rea- 
son of  delayed  payment  of  his  demand. 

5.  The  constitutional  provision  against  the  impairment  of 
contracts  is  not  limited  in  its  scope  and  purpose  to  express 
contracts  and  specific  agreements,  but  extends  as  well  to  "that 
much  larger  class,"  says  Mr.  Justice  Miller  in  Fisk  v.  Jefferson 
Police  Jury,  116  U.  S.  131,  "in  which  one  party  having  de- 
livered property,  paid  money,  rendered  service,  or  suffered  loss, 
at  the  request  or  for  the  use  of  another,  the  law  completes  the 
contract  by  implying  an  obligation  on  the  part  of  the  latter 
to  make  compensation.  This  obligation  can  no  more  be  im- 
paired by  a  law  of  the  state  than  that  arising  on  a  promissory 
note":  See,  also,  2  Story  on  the  Constitution,  sec.  1377. 

6.  Even  in  the  absence  of  a  constitutional  inhibition  to  a 
retrospective  operation  of  legislative  enactments,  it  is  a  general 
rule  that  a  statute  was  intended  to  operate  prospectively  only, 
unless  a  purpose  to  give  it  a  retrospective  force  is  declared  by 
clear  and  positive  command,  or  is  to  be  inferred  by  necessary 
and  unavoidable  implication  from  the  language  of  the  act, 
taken  in  its  appropriate  signification,  and  construed  in  con- 
nection with  the  subject  matter  and  the  occasion  of  the  enact- 
ment, admitting  of  no  reasonable  doubt,  but  precluding  all 
question  as  to  such  intention:  Endlich  on  Interpretation  of 
Statutes,  -®^  sec.  271;  Lesseps  v.  Wicks,  13  La.  Ann.  739; 
People  V,  Board  of  Supervisors,  70  N.  Y.  228;  Chew  Heong  v. 
United  States,  112  U.  S.  536;  Bay  v.  Gage,  36  Barb.  447; 
Bauer  Grocer  Co.  v.  Zelle,  172  111.  407. 

7.  Nor  does  the  emergency  clause  inserted  in  the  amenda- 
tory act  indicate  an  intention  upon  the  part  of  the  legislature 
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to  extend  its  regulations  to  outstanding  county  orders  or  war- 
rants, but,  when  considered  in  a  prospective  sense,  under  the 
rule  which  governs  unless  the  intention  otherwise  clearly  ap- 
pears, the  construction  of  the  act  in  question  is  obvious,  and 
its  application  clear.  In  Koshkonong  v.  Burton,  104  U.  S. 
6G8,  the  question  was  involved  whether  the  holders  of  certain 
municipal  bonds  were  entitled  to  interest  upon  coupons  thereto 
attached,  after  their  maturity,  they  not  having  been  paid  at 
the  date  stipulated  therefor.  It  appears  that  the  state  courts 
of  Wisconsin  had  construed  the  statute  in  force  at  the  time  of 
the  issuance  of  such  bonds  as  in  harmony  with  the  allowance 
of  such  interest.  Thereafter  the  legislature,  by  direct  enact- 
ment, attempted  to  place  the  opposite  construction  upon  such 
statute,  but  it  was  held  that  the  later  enactment  impaired  the 
implied  obligation  of  the  municipality  to  pay  interest  upon  in- 
terest as  the  law  stood  under  the  construction  of  the  state 
courts,  and  that  such  interest  was  recoverable,  notwithstanding 
the  later  act.  Union  Sav.  Bank  v.  Gelbach,  8  Wash.  497,  is 
parallel  with  the  case  at  bar,  and  it  was  there  held,  but  upon 
reasoning  different  from  that  which  seems  to  us  to  be  more 
in  harmony  with  the  legal  conditions  which  prevail  and  sur- 
round the  transaction,  that  a  change  in  the  legal  rate  of  in- 
terest by  legislative  enactment  did  not  affect  the  rate  thereto- 
fore payable  upon  warrants  issued  prior  to  the  date  when  the 
new  enactment  became  operative.  This  case  was  followed  in 
^^1  Williams  v.  Shoudy,  13  Wash.  363,  wherein  it  is  said:  "The 
right  of  a  holder  of  a  warrant  legally  issued  to  interest  (after 
proper  presentment  and  indorsement  made)  is  as  fixed  and  cer- 
tain in  law  as  the  right  to  demand  payment  of  the  principal": 
See,  also,  State  v.  Bowcn,  11  Wash.  432;  Scranton  v.  Hyde  Park 
(ias  Co.,  102  Pa.  St.  382;  Missouri  Pac.  Ry.  Co.  v.  Patton  (Tex. 
Civ.  App.,  May  6,  1896),  35  S.  W.  Rep.  477;  First  Nat.  Bank 
V.  Arthur,  10  Colo.  App.  283;  Butler  v.  Rockwell,  17  Colo. 
290;  Murdock  v.  Franklin  Ins.  Co.,  33  W.  Va.  407;  Marks  v. 
Trustees,  37  Ind.  155. 

Upon  these  principles  and  authorities  we  are  constrained  to 
afTirra  the  judgment  of  the  court  below.  We  have  reached  the 
conclusion  after  much  deliberation,  and  believe  it  to  be  in  har- 
mony with  justice  and  fair  dealing.  The  other  view  would 
lead,  under  the  system  adopted  for  the  transaction  of  county 
business  and  the  manner  of  payment  of  the  orders  or  warrants 
of  the  county,  to  a  practical  re})U(]iation  of  a  material  portion 
of  the  county's  obligations.     In  ihe  present  case  the  county  has 
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become  obligated  by  positive  enactment  to  pay  the  legal  rate. 
Parties  have  dealt  with  it  upon  that  understanding,  and  when 
claims  duly  audited,  which  have  accrued  in  course  of  business 
transactions  with  the  county,  are  presented  and  indorsed,  "Not 
paid  for  want  of  funds,"  the  law  reads  into  the  transaction  a 
contract  to  pay  interest  thenceforth  upon  the  warrant,  and  the 
measure  of  recovery  for  delay  in  payment  is  the  then  existing 
rate  of  interest  until  paid,  and  subsequent  legislation  cannot 
affect  or  impair  the  obligation. 
Affirmed. 


INTEREST.— A  SOVEREIGN  STATE  Is  not  liable  for  Interest 
except  In  cases  where  it  has  promised  to  pay  interest:  Note  to 
Molineux  v.  State,  50  Am.  St.  Rep.  51.  Interes.t  is  a  creature  of 
the  statute,  and  cannot  be  recovered  unless  authorized  by  it.  The 
Indebtedness  of  a  municipal  corporation  does  not  bear  interest  in 
the  absence  of  an  express  agreement  to  that  effect,  and  of  legisla- 
tion giving  power  to  contract  for  the  payment  of  interest:  Peldn  v. 
Reynolds,  31  111.  529,  83  Am.  Dec.  244. 

INTEREST  —  EFFECT  OF  STATUTE  CHANGING  LBGALi 
RATE  OF.— Interest  follows  a  contract  according  to  the  law  in  ex- 
istence at  the  time  and  place  of  the  contract,  or  the  performance 
of  it,  and  a  subsequent  change  in  the  legal  rate  does  not  affect  the 
contract:  Note  to  Richardson  v.  Campbell,  33  Am.  St.  Rep.  634.  An 
act  changing  the  rate  of  interest  operates  only  on  contracts  made 
and  debts  incurred  after  the  law  went  into  operation:  North  River 
Meadow  Co.  v.  Shrewsbury  Church,  22  N.  J.  L.  424,  53  Am.  Dec.  258. 

INTEREST  — LIABILITY  OF  STATE  — RETROSPECTIVE 
STATUT&-RATE  AFTER  MATURITY.— If  a  claim  against  the 
state  does  not  bear  interest  when  it  accrues,  a  statute  subsequently 
passed  cannot  impose  a  liability  upon  the  state  for  interest  thereon: 
Molineux  v.  State,  100  Cal.  378,  50  Am.  St.  Rep.  49.  The  rate  of 
interest  on  contracts  of  the  state  after  their  maturity  is  the  rate 
mentioned  in  the  statute  authorizing  such  contracts,  and  not  the 
rate  specified  in  the  general  statutes  of  the  state  giving  interest  on 
contracts:  Carr  v.  State,  127  Ind.  204,  22  Am.  St.  Rep.  624,  and  note, 
at  page  648,  showing  that  the  liing  or  sovereign  is  not  bound  by  a 
statute  unless  expressly  named  therein. 

STATUTES— IMPAIRING  OBLIGATION  OF  CONTRACTS.— 
The  constitutional  provision  on  this  subject  extends  to  all  rights 
arising  under  all  contracts,  whether  express  or  implied:  Lewis  v. 
Brackenridge,  1  Blackf.  220,  12  Am.  Dec.  228. 

STATUTES— CONSTRUCTION— RETROACTIVE  EFFECT.— A 
statute  must  not  be  given  a  retroactive  effect  unless  its  language 
expressly  requires  it;  People  v.  O'Brien,  111  N.  Y.  1,  7  Am.  St,  Rep. 
684. 
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MUNICIPAL  rORPORATIONS— XErxLIGENCE  AS  TO 
WATERWORKS— LIABILITY.— When  a  city  voluntarily  under- 
takes to  construct  and  maintain  waterworks,  in  pursuance  of  statu- 
tory autliority.  for  its  own  private  emolument  and  advantage,  the 
works  belonj;  to  it  in  its  private,  rather  than  in  its  public  or  gov- 
ernmental, capacity,  thou.cli  the  public  may  derive  a  common  benefit 
therefrom,  and  llie  city  is,  therefore,  answerable  to  persons  injured 
by  negligence  in  the  construction  or  maintenance  of  such  works. 

MUNICIPAT.  CORPORATIONS— EXEMPTION  FROM  LIA- 
BILITY  FOR  NEGLIGENCE  AS  TO  WATERWORKS.— A  city 
owning  waterworks  in  its  private  capacity,  though  constructed  ami 
maintained  under  statutory  authority,  is  not  exempt  from  liability 
for  negligence  in  the  construction  and  maintenance  of  such  works 
on  the  ground  that  the  legislature  has  appointed  a  water  com- 
mittee to  control  the  works,  and  that  the  committee  is  an  independ- 
ent body,  over  which  the  city  has  no  control. 

^IIJNICIPAL  CORPORATIONS— LIABILITY  OP,  FOR  NEG- 
LIGENCE OF  LEGISLATIVE  AGENTS.— If  a  city,  having  statu- 
tory authority  to  construct,  maintain,  and  operate  waterworks, 
adopts  a  charter  which  vests  the  exercise  of  this  power  In  a  water 
committee,  for  the  benefit  of  the  city,  it  thereby  makes  the  com- 
mittee its  agents  to  carry  out  the  work,  though  the  members  thereof 
were  appointed  by  the  legislature,  and  the  municipality  is  answer- 
able, under  the  doctrine  of  respondeat  superior,  for  their  negligence 
in  maintaining  such  works. 

MUNICIPAL  CORPORATIONS.— THE  RESPONSIBILITY 
OF  A  CITY  FOR  THE  ACTS  OF  ITS  OFFICERS  OR  AGENTS 
docs  not  depend  upon  the  manner  of  their  appointment,  but  upon 
the  duty  imposed  upon  them.  If  such  duty  appi'rtains  to  mere 
I>olitical  or  governmental  affairs,  the  municipality  is  not  answer- 
able; but  if  it  pertiiins  to  the  private  affairs  of  the  corporation,  it 
is  liable  for  their  negligence,  the  same  as  a  private  individual. 

NEGLIGENCE  IN  CONSTRUOTION  OF  WATER  MAIN- 
EVIDENCE  OF— SUBMISSION  TO  JURY.— The  question  as  to 
wljetlior  a  certain  water  main  in  a  city  was  negligently  constructed 
should  be  stibniittod  to  the  .iury,  wliore  tliere  is  evidence  that  it  had 
burst  twice  before  under  an  ordinary  pressure;  that  a  pipe  of  that 
size  and  thickness,  if  properly  constructed  and  laid,  would  not  ordi- 
narily burst  under  such  a  pressure;  and  that  there  was  no  extra- 
ordinary or  unusual  pressure  upon  the  pipe  when  it  burst  the  third 
time. 

NEGLIGENCE— PRESUMPTION  OF,  FROM  ACCIDENT,— 
Whenever  a  thing  which  causes  injury  is  shown  to  be  under  the 
mauageiJient  of  tiie  defendant,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  In  the 
absence  of  an  explanation  by  the  defendant,  that  the  accident  arose 
from  a  want  of  care. 

Action  against  the  defendant  city  to  recover  damages  for  an 
injury  to  the  pLiintifY's  goods,  caused  Ly  the  bursting  of  a  water 
main  belonging  to  the  city,  and  the  consec^uent  flooding  of  the 
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cellar  in  which  such  goods  were  stored.  The  plaintiff's  claim 
had  been  rejected  by  the  city,  and  this  action  was  brought, 
which  resulted  in  a  nonsuit.     The  plaintiff  appealed. 

Cox,  Cotton,  Teal  &  Minor  and  Wirt  Minor,  for  the  appellant. 

William  M.  Cake,  Fred  L.  Keenan,  Joel  M.  Long,  city  at- 
torney, and  Ralph  R.  Duniway,  for  the  respondent. 

**''  BEAN,  J.  In  support  of  the  judgment  it  is  contended: 
1.  That  the  waterworks  belong  to  the  city  in  its  public  or  gov- 
ernmental capacity,  and  it  is  therefore  not  liable  to  a  com- 
mon-law action  for  negligence  in  constructing  or  maintaining 
the  same;  2.  That  the  water  committee,  under  whose  direction 
and  control  they  were  constructed  and  were  being  maintained 
at  the  time  of  the  accident,  is  an  independent  body,  appointed 
by  the  state  for  public  governmental  purposes,  over  which  the 
city  has  no  control,  and  for  whose  negligence  it  is  not  liable 
tinder  the  common-law  doctrine  of  respondeat  superior;  and 
3.  That  there  was  not  sufficient  evidence  of  negligence  given 
on  the  trial  to  carry  the  case  to  the  jury  as  a  question  of  fact. 

1.  There  is  a  well-established  distinction  made  by  the  au- 
thorities between  the  liability  of  a  municipal  corporation  for 
the  acts  of  its  servants,  agents,  officers,  or  employes  done  in 
the  exercise  of  powers  and  duties  granted  to  or  imposed  upon 
it  as  a  mere  agency  of  the  state  and  performed  exclusively  for 
public  governmental  purposes,  and  acts  done  in  the  exercise 
of  powers  granted  to  or  privileges  conferred  for  its  own  profit, 
advantage,  and  ^^®  emolument,  although  inuring  incidentally 
to  the  public.  This  distinction,  though  a  very  shadowy  one 
at  times,  and  though  much  difficulty  has  been  experienced  by 
the  courts  in  determining  within  which  class  a  particular  case 
ehould  be  placed,  nevertheless  is  well  settled,  and  has  governed 
the  decision  in  many  cases.  It  is  alluded  to  by  Mr.  Justice 
Strahan  in  Caspary  v.  Portland,  19  Or.  496,  20  Am.  St.  Rep. 
842,  and  is  very  clearly  stated  by  Folger,  J.,  in  Maxmilian  v. 
Mayor  of  New  York,  62  N.  Y.  160,  164,  20  Am.  Rep.  468: 
''There  are  two  kinds  of  duties  which  are  imposed  upon  a 
municipal  corporation,"  he  says.  "One  is  of  that  kind  which 
arises  from  a  grant  of  a  special  power,  in  the  exercise  of  which 
the  municipality  is  as  a  legal  individual;  the  other  is  of  that 
kind  which  arises,  or  is  implied,  from  the  use  of  political  rights 
Tinder  the  general  law,  in  the  exercise  of  which  it  is  as  a 
sovereign.  The  former  power  is  private,  and  is  used  for  pri- 
vate purposes;  the  latter  is  public,  and  is  used  for  public  pur- 
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poses The  former  is  not  held  by  the  municipality  as  one 

of  the  political  divisions  of  the  state;  the  latter  is.  In  the 
exercise  of  the  former  power  and  under  the  duty  to  the  pub- 
lic which  the  acceptance  and  use  of  the  power  involves,  a 
municipality  is  like  a  private  corporation,  and  is  liable  for  a 
failure  to  use  its  power  well,  or  for  an  injury  caused  by  using 
it  badly.  But  where  the  power  is  intrusted  to  it  as  one  of  the 
political  divisions  of  the  state,  and  is  conferred,  not  for  the 
immediate  benefit  of  the  municipality,  but  as  a  means  to  the 
exercise  of  the  sovereign  power  for  the  benefit  of  all  citizens, 
the  corporation  is  not  liable  for  nonuser,  nor  for  misuser  by 
the  public  agents."  Accordingly,  it  has  been  held  that  munic- 
ipal corporations  are  not  responsible  for  the  negligence  or 
wrongful  acts  of  health  officers  or  boards  of  health:  Bryant  v. 
St.  Paul,  33  Minn.  289,  2Si>  53  Am.  Eep.  31;  Ogg  v.  Lansing, 

35  Iowa,  495,  14  Am.  Eep.  499;  Brown  v.  Vinalhaven,  65  Me. 
402,  20  Am.  Rep.  709;  Barbour  y.  Ellsworth,  67  Me.  294;  or 
of  employes  of  the  commissioners  of  public  charities  and  cor- 
rection: Maxmilian  v.  Mayor  of  New  York,  62  N.  Y.  IGO,  20 
Am.  Rep.  468;  or  of  officers  or  members  of  their  fire  or  police 
departments:  Hafford  v.  New  Bedford,  16  Gray,  297;  New  Or- 
leans V.  Abbagnato,  23  U.  S.  App.  533;  62  Fed.  Rep.  240;  Fisher 
V.  Boston,  104  Mass.  87,  6  Am.  Rep.  196;  Burrill  v.  Augusta, 
78  Me.  118,  58  Am.  Rep.  788;  Wilcox  v.  Chicago,  107  111.  334, 
47  Am.  Rep.  434;  Richmond  v.  Long,  17  Gratt.  375,  94  Am.  Dec. 
461;  Elliott  v.  Philadelphia,  75  Pa.  St.  347,  15  Am.  Rep.  591; 
Gillespie  v.  Lincoln,  35  Neb.  34;  Calwell  v.  Boone,  51  Iowa, 
687,  33  Am.  Rep.  154;  nor  for  the  negligent  construction, 
maintenance,  or  use  of  appliances  for  the  extinguishment  of 
fires:  Hayes  v.  Oshkosh,  33  Wis.  314,  14  Am.  Rep.  760;  Spring- 
field etc.  Ins.  Co.  v.  Keeseville,  148  N.  Y.  46,  51  Am.  St. 
Rep.  667;  Edgerly  v.  Concord,  62  N.  H.  8,  13  Am.  St.  Rep. 
533;  Tainter  v.  Worcester,  123  Mass.  311,  25  Am.  Rep.  90; 
or  for  an  injury  caused  by  a  negligent  defect  in  a  school  build- 
ing: Ham  V.  Mayor  of  New  York,  70  N.  Y.  459;  Hill  v.  Boston, 
122  Mass.  344,  23  Am.  Rep.  332;  or  for  an  injury  received  by 
the  giving  way  of  the  floor  of  a  town  house  used  for  holding 
town  meeting?  and  other  public  purposes:  Eastman  v.  Meredith, 

36  N.  H.  284,  72  Am.  Dec.  302. 

But  when  a  special  power  or  privilege  is  conferred  upon  or 
granted  to  a  municipal  corporation,  to  be  exercised  for  its 
own  advantage  or  emolument,  and  not  as  a  ^^^*^  mere  govern- 
mental agency,  it  is  liable  to  the  same  extent  as  an  individual 
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or  a  private  corporation  for  negligence  in  managing  or  dealing 
with  the  property  rights  or  franchises  held  by  it  under  such 
grant.  Thus  if,  in  repairing  a  building  belonging  to  the  city, 
and  used  in  part  for  municipal  purposes,  and  in  considerable 
part  also  as  a  source  of  revenue  to  the  corporation,  the  agents 
and  servants  of  the  city  dig  a  hole  in  the  ground  adjoining, 
and  negligently  leave  it  open  and  unguarded,  so  that  a  person 
rightfully  walking  on  a  path  leading  by  the  building,  although 
not  a  public  highway,  falls  into  such  hole,  and  is  injured,  the 
city  will  be  liable  to  an  action  at  common  law  for  the  injury: 
Oliver  v.  Worcester,  103  Mass.  489,  3  Am.  Eep.  485.  So,  also, 
when  the  city  owns  a  wharf,  and  receives  and  charges  wharfage 
for  its  use,  it  is  bound  the  same  as  a  private  individual  to  use 
ordinary  care  and  diligence  in  keeping  it  safe  and  free  from 
obstruction,  and  is  liable  in  an  action  at  common  law  for  dam- 
ages done  to  a  vessel  by  reason  of  neglect  of  such  duty:  Peters- 
burg V.  Applegarth,  28  Gratt.  321,  26  Am.  Rep.  357;  Pittsburgh 
City  V.  Grier,  22  Pa.  St.  54,  60  Am.  Dec.  65;  Mersey  Docks 
Board  v.  Gibbs,  11  H.  L.  Cas.  686,  In  accordance  with  this 
distinction,  it  is  quite  universally  held  that  when  a  municipal 
corporation  voluntarily  undertakes  to  construct  and  maintain 
water  or  gas  works  in  pursuance  of  statutory  authority,  for 
the  purpose  of  supplying  the  inhabitants  thereof  with  water 
or  gas  at  rates  established  by  the  city,  it  is  liable  for  an  injury 
in  consequence  of  its  acts  in  constructing  and  maintaining  such 
works,  the  same  as  a  private  corporation  or  individual.  "A 
municipal  corporation,  owning  waterworks  or  gasworks  which 
supply  private  consumers  on  the  payment  of  tolls,"  says  Mr. 
Dillon,  "is  liable  for  the  negligence  of  '-^^  its  agents  and  ser- 
vants the  same  as  like  private  proprietors  would  be":  2  Dillon 
on  Municipal  Corporations,  sec.  954. 

The  doctrine  is  well  stated  by  Lewis,  C.  J.,  in  Western  Sav. 
Fund  Soc.  V.  Philadelphia,  31  Pa.  St.  183,  72  Am.  Dec.  730, 
in  speaking  of  a  municipal  corporation  as  the  owner  of  gas- 
works. "The  supply  of  gaslight,"  he  says,  "is  no  more  a 
duty  of  sovereignty  than  the  supply  of  water.  Both  these  ob- 
jects may  be  accomplished  through  the  agency  of  individuals 
or  private  corporations,  and  in  very  many  instances  they  are 
accomplished  by  those  means.  If  this  power  is  granted  to  a 
borough  or  a  city,  it  is  a  special  private  franchise,  made  as  well 
for  the  private  emolument  and  advantage  of  the  city  as  for  the 
public  good.  The  whole  investment  is  the  private  property  of 
the  city,  as  much  so  as  the  lands  and  houses  belonging  to  it 
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Blending  tlie  two  powers  in  one  grant  does  not  destroy  the  clear 
and  well-settled  distinction,  and  the  process  of  separation  is 
not  rendered  impossible  by  the  confusion.  In  separating  them, 
regard  must  be  had  to  the  object  of  the  legislature  in  conferring 
them.  If  granted  for  public  purposes  exclusively,  they  belong 
to  the  corporate  body  in  its  public,  political,  or  municipal  char- 
acter. But  if  the  grant  was  for  purposes  of  private  advantage 
and  emolument,  though  the  public  may  derive  a  common  benefit 
therefrom,  the  corporation  quoad  hoc  is  to  be  regarded  as  a 
private  company.  It  stands  on  the  same  footing  as  would  any 
individual  or  body  of  persons  upon  whom  the  like  special  fran- 
chises had  been  conferred."  To  the  same  effect,  see,  also, 
Bailey  v.  :\[ayor  of  Xew  York,  3  Hill,  531,  38  Am.  Dec.  G69; 
Hand  v.  Brookline,  126  Mass.  32-1]  Perkins  v,  Lawrence,  136 
Mass.  305;  Stoddard  v.  Winchester,  157  Mass.  567;  Aldrich 
V.  Tripp,  11  R.  I.  141,  23  Am.  Eep.  434;  San  Francisco 
Gas  Co.  V.  San  Francisco,  9  ^^^  Cal.  453;  Scott  v.  Man- 
chester, 2  Hurl.  &  N".  204;  2  Beach  on  Public  Corporations, 
sec.  1140;  1  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  53. 
Unless,  therefore,  there  is  something  in  the  facts  of  this  case 
to  take  it  out  of  tlie  general  rule,  the  liability  of  the  defend- 
ant to  persons  injured  by  the  negligent  manner  in  which  the 
waterworks  in  question  were  constructed  or  are  maintained  can- 
not be  questioned. 

2.  Tlic  argument  of  the  defendant  on  the  second  point  is, 
that  aliliough  the  works  in  fact  belonged  to  the  city,  and  were 
paid  for  with  funds  derived  from  the  sale  of  its  bonds,  they 
Mere  built  in  pursuance  of  a  public  duty,  involuntarily  imposed 
upon  ilie  municipality  by  express  legislative  mandate,  and 
therefore  are  owned  and  controlled  by  the  city  as  a  public  or 
governmental  agency,  and  not  in  its  private  or  proprietary  ca- 
j-aeity;  and  also  that  the  committee  under  whose  direction  and 
supervision  the  works  were  constructed  and  are  now  operated 
aiKl  maintained  is  an  independent  ])ody  appointed  by  and  act- 
ing as  an  agent  of  the  state,  over  which  the  city  has  no  control, 
and  for  whose  negligence  it  is  not  responsible.  In  support  of 
the  position  that  the  works  belong  to  the  city  in  its  public,  as 
distinguished  from  its  private,  capacity,  reliance  is  had  princi- 
]>ally  upon  the  decision  of  this  court  in  David  v.  Portland  Water 
Committee,  14  Or.  98.  That  was  a  suit  brought  by  a  resident 
and  taxpayer  to  restrain  the  water  committee  named  in  the  act 
of  isSo  from  issuing  and  disposing  of  the  bonds  of  the  munic- 
ipality, and  constructing  waterworks  in  pursuance  of  such  act, 
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on  the  ground  that  it  was  unconstitutional  and  void,  and 
would  unlawfully  impose  a  burden  upon  the  taxpayers  of  the 
city.  The  only  ruling  in  that  case  which  has  any  bearing 
upon  the  question  now  before  us  was  that,  under  the  circum- 
stances, the  supplying  of  the  city  of  Portland  and  its  inhabi- 
tants with  water  which  had  to  be  brought  *^*  by  means  of 
pipes  from  some  place  outside  of  the  city  was  not  so  essentially 
a  private  purpose  that  the  legislature  could  not  constitutionally 
appoint  the  agents  of  the  city  for  the  construction  of  such 
works.  But  it  does  not  follow  from  this  view  that  the  works, 
when  constructed,  would  not  belong  to  the  city  in  its  private 
or  corporate  capacity.  Indeed,  the  entire  reasoning  of  the 
opinion  permits  the  clear  inference,  it  seems  to  us,  that  the 
court  never  lost  sight  of  the  fact  that  they  would  be  the  prop- 
erty of  the  city,  but  notwithstanding  this,  concluded  that  the 
object  sought  to  be  accomplished  was  so  impressed  with  a 
public  purpose  that  the  determination  of  the  legislature  as  to 
the  necessity  for  such  an  enterprise,  and  its  selection  of  the 
agents  of  the  city  by  whom  the  work  should  be  undertaken, 
was  valid,  and  conclusive  upon  the  courts.  The  act  authoriz- 
ing the  construction  of  the  works  and  appointing  the  committee 
to  have  control  thereof  became  a  part  of  the  charter  of  the 
city.  Under  it  the  city  alone  was  authorized  and  empowered 
to  construct  and  maintain  them.  The  money  therefor  was  to 
be  raised  by  the  sale  of  its  bonds,  and  the  court  expressly  held 
in  the  David  case  that  the  members  of  the  water  committee 
were  "no  more  than  agents  of  the  city  required  by  the  act  to 
carry  out  its  provisions,''  and  should  not  be  regarded  as  of- 
ficers. So  we  conclude  that  there  is  nothing  in  the  doctrine 
of  that  case  to  exempt  the  city  of  Portland  from  the  general 
rule  which  applies  to  all  municipal  corporations  owning  and 
operating  waterworks  for  the  purpose  of  supplying  its  in- 
habitants with  water  for  hire  on  the  theory  that  the  works 
are  owned  by  it  in  its  public  or  governmental,  as  distinguished 
from  its  private,  capacity. 

3.  Nor  do  we  concur  in  the  position  that  the  city  is  not 
liable  for  the  negligent  acts  of  the  water  committee  and  its 
servants  and  employes  under  the  doctrine  of  ^^^  respondeat 
superior.  It  is  true  this  doctrine  is  grounded  upon  the  right 
of  an  employer  to  select  his  servants,  and  discharge  them  if 
careless,  unskillful,  or  incompetent,  and  to  direct  and  control 
them  while  in  his  employ.  But,  whatever  may  have  been  the 
legal  relation  of  the  water  committee  to  the  city  prior  to  the 
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consolidation  act  of  1891,  it  is  clear  that  fliereafter  it  became 
as  much  the  agent  or  representative  of  the  municipality,  within 
the  scope  of  the  powers  conferred  upon  it,  as  any  other  officer 
or  agent  provided  for  in  the  charter.  When  the  people  of  the 
cities  of  rorihvnd,  East  Portland,  and  Albina  by  popular  vote 
accepted  the  charter  of  1S91,  containing,  in  substance,  the  same 
provisions  as  the  act  of  1885  creating  and  naming  the  water 
committee,  and  vesting  in  it  and  a  commission  thereafter  to 
be  appointed  the  power  to  construct,  manage,  and  control  the 
water  system  belojiging  to  the  city,  they  must  be  deemed  to 
have  thus  accepted  such  committee  and  commission  as  their 
agents  to  carry  out  the  work.  By  the  terms  of  the  charter, 
the  water  committee  and  commission  are  made  agents  or  rep- 
resentatives of  the  municipality  as  much  as  the  mayor,  conmion 
council,  or  any  other  officer  provided  for  therein.  Each  of 
these  officers  or  agents  is  charged  with  the  performance  of 
certain  municipal  duties,  and  it  takes  all  of  them  to  constitute 
the  corporation.  The  inhabitants  within  certain  described 
territory  were,  by  the  act  of  1891,  created  a  municipal  corpora- 
tion, with  certain  defined  rights,  powers,  privileges,  and  duties, 
to  be  exercised  by  agents  and  officers  provided  for  in  the  act 
of  incorporation.  And  it  cannot  be  said  that  one  of  the  of- 
ficers thus  provided  for  is  any  more  the  agent  or  representative 
of  the  municipality  than  the  other.  Xor  is  the  manner  of  their 
appointment,  if  valid,  of  any  consequence  in  determining  their 
representative  capacity.  The  legislature,  in  the  exercise  of  its 
plenary  powers  over  municipal  *"**^  corporations,  thought  best 
to  provide  that  certain  powers  which  it  granted  to  the  city  of 
Portland  should  be  exercised  by  officers  and  agents  of  its  own 
selection.  This  legislation  v/as  held  valid  in  David  v.  Portland 
"Water  Committee,  14  Or.  98,  but  it  does  not  make  the  agent  so 
selected  any  the  less  the  representative  of  the  municipality. 
The  power  and  authority  given  to  the  water  committee  by  the 
charter  i^  not,  as  counsel  seem  to  think,  exclusive  of  the  city, 
but  only  exclusive  of  any  other  agent  or  officer  of  the  city. 
The  right  and  power  to  construct  and  maintain  waterworks  is 
expressly  vested  in  the  municipality.  Its  exercise  is  devolved 
by  the  cliartcr  upon  the  water  committee.  But  this  is  a  duty 
which  they  discharge,  not  for  themselves,  nor  for  the  public 
generally,  but  for  the  city. 

4.  As  said  by  Earl,  J.,  in  Elirgott  v.  iSTew  York,  96  IST.  Y. 
204,  48  Am.  Pep.  G22,  in  discussing  the  liability  of  a  city  for 
an  injury  received  in  eonscquonce  of  a  defective  street,  which 
Am.  St.  Kep.,  Vol,  LXXV.--12 
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was  under  the  exclusive  control  of  a  commission  whose  duties 
were  prescribed  and  defined  by  the  charter:  "The  city  must 
act  through  officers  and  agents,  and  it  is  for  the  legislature  to 
determine  what  powers  and  duties  shall  be  devolved  upon  them. 
It  matters  not  how  ample  or  exclusive  their  powers  may  be, 
nor  how  independently  they  may  act,  nor  how  they  are  chosen. 
If  they  are  provided  by  law,  and  authorized  to  discharge  a 
corporate  duty  which  rests  upon  the  municipality,  then,  in  the 
discharge  of  that  duty,  they  represent  the  municipality,  and  it 
may  be  chargeable  with  their  misfeasance  and  nonfeasance. 
....  To  determine  whether  there  is  municipal  responsibility, 
the  inquiry  must  be  whether  the  department  whose  misfeasance 
or  nonfeasance  is  complained  of  is  a  part  of  the  machinery 
for  carrying  on  the  municipal  government,  and  whether  it  was 
at  the  time  engaged  in  the  discharge  of  a  duty  or  charged  with 
a  ^^^  duty  primarily  resting  upon  the  municipality.  For  these 
views  the  cases  of  Bailey  v.  New  York,  3  Hill,  538,  38  Am.  Dec. 
669,  3  Denio,  433,  and  Barnes  v.  District  of  Columbia,  91  U.  S. 
540,  are  ample  authority,  and  the  case  of  Eichards  v.  New 
York,  16  Jones  &  S.  315,  is  a  precise  authority." 

The  cases  of  Bailey  v.  New  York,  3  HilJ,  538,  38  Am.  Dec. 
669,  2  Denio,  433,  and  Barnes  v.  District  of  Columbia,  91  U.  S. 
540,  referred  to  by  Mr.  Justice  Earl,  are  very  much  in  point  in 
the  present  discussion.  In  the  former  an  action  was  brought 
against  the  city  of  New  York  by  one  who  had  been  injured  in 
his  property  by  the  careless  construction  of  a  dam  across 
Croton  river  at  a  point  about  forty  miles  distant  from  the  city, 
for  use  as  a  part  of  the  system  for  supplying  the  city  and  its 
inhabitants  with  water.  The  work  was  constructed  under  the 
control  of  water  commissioners  appointed  by  the  governor, 
and  in  whose  appointment  the  city  had  no  voice;  and  it  was 
contended  there,  as  here,  that  the  defendant  was  not  chargeable 
for  negligence  or  unskillfulness  in  the  construction  of  the  dam, 
because  the  commissioners  were  acting  in  a  public  capacity,  and, 
like  other  public  agents,  not  responsible  for  the  misconduct  of 
those  necessarily  appointed  by  them;  and  also  on  the  ground 
that,  inasmuch  as  the  water  commissioners  were  not  appointed 
"by  the  city,  nor  subject  to  its  direction  or  control,  it  was  not 
liable  for  their  conduct.  But  Mr.  Justice  Nelson,  in  an  opin- 
ion which,  although  it  has  been  somewhat  criticised,  has  stood 
the  test  of  time,  and  is  now  generally  regarded  as  sound,  dis- 
poses of  both  of  these  objections  in  such  a  clear  and  lucid  way 
as  to  leave  but  little  to  be  said  upon  the  subject.     Examining 
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the  position  that,  "admitting  the  water  commissioners  to  be  the 
appointed  agents  of  the  defendants,  still  the  latter  are  not  lia- 
hle,  inasmuch  as  lliey  were  acting  solely  for  the  state  in  prose- 
cuting the  work  in  question,  and  therefore  ^"'^  are  not  re- 
sponsible for  the  conduct  of  those  necessarily  employed  by 
them  for  that  purpose,"  he  says:  "We  admit,  if  the  defendants 
are  to  be  regarded  as  occupying  this  relation,  and  are  not 
chargeable  with  any  want  of  diligence  in  the  selection  of  agents, 
the  conclusion  contended  for  would  seem  to  follow.  They 
would  then  be  entitled  to  all  the  immunities  of  public  officers 
charged  with  a  duty  which,  from  its  nature,  could  not  be  exe- 
cuted without  availing  themselves  of  the  services  of  others; 
and  the  doctrine  of  respondeat  superior  does  not  apply  to  such 
cases.  If  a  public  officer  authorize  the  doing  of  an  act  not 
within  the  scope  of  his  authority,  or  if  he  be  guilty  of  negli- 
gence in  the  discharge  of  duties  to  be  performed  by  himself, 
he  will  be  held    responsible;  but  not  for  the    misconduct  or 

malfeasance  of  such  persons  as  he  is  obliged  to  employ 

But  this  view  cannot  be  maintained  upon  the  facts  before  us. 
Tlie  powers  conferred  by  the  several  acts  of  the  legislature 
authorizing  the  execution  of  this  great  work  are  not,  strictly 
and  legally  speaking,  conferred  for  the  benefit  of  the  public. 
Tlie  grant  is  a  special,  private  franchise,  made  as  well  for  the 
private  emolument  and  advantage  of  the  city  as  for  the  public 
good.  The  state,  in  its  sovereign  character,  has  no  interest 
ill  it.  It  owns  no  part  of  the  work.  The  whole  investment  un- 
der tlie  law,  and  the  revenue  and  profits  to  be  derived  there- 
from, are  a  part  of  the  private  property  of  the  city- — as  much 
so  as  the  lauds  and  houses  belonging  to  it  situate  within  its 
corp  iraie  limits.  The  argument  of  the  defendants'  counsel  con- 
founds tlie  powers  in  question  with  those  belonging  to  the  de- 
fiuidauts  in  their  character  as  a  municipal  or  puljlic  body,  such 
as  are  granted  exclusively  for  public  purposes  to  counties,  cities, 
towns,  and  villages,  wlicrc  tlie  cor|iorations  have,  if  I  may  so 
si'ionk,  no  private  estate  or  interest  in  the  grant.  As  the  powers 
'■^'•^^  in  question  have  been  conferred  upon  one  of  these  public 
corporations,  thus  bh^nding  in  a  measure  tliose  conferred  for 
]u"ivate  advantage  and  emoluinent  with  those  already  possessed 
for  public  pur})os('s,  tli^re  is  some  difficulty,  I  admit,  in  sepa- 
rating them  in  the  mind,  and  jiroperly  distinguishing  the  one 
class  from  the  otlioi',  so  as  to  distribute  the  responsibility  at- 
tacliing  to  the  exorcise  of  each.  But  the  distinction  is  quite 
clear  and  well  settled,  and  the  process  of  separation  practicable. 
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To  this  end  regard  should  be  had,  not  so  much  to  the  nature 
and  character  of  the  various  powers  conferred,  as  to  the  ob- 
ject and  purpose  of  the  legislature  in  conferring  them.  If 
granted  for  public  purposes  exclusively,  they  belong  to  the 
corporate  body  in  its  public,  political,  or  municipal  character. 
But  if  the  grant  was  for  purposes  of  private  advantage  and 
emolument,  though  the  public  may  derive  a  common  benefit 
therefrom,  the  corporation,  quoad  hoc,  is  to  be  regarded  as  a 
private  company.  It  stands  on  the  same  footing  as  would  any 
individual  or  body  of  persons  upon  whom  the  like  special 
franchises  had  been  conferred." 

And  in  answer  to  the  objection  that  the  commissioners  were 
the  agents  of  the  state,  and  not  the  city,  he  says:  "We  have 
already  given  our  views  of  the  character  of  this  work,  and  of 
the  capacity  in  which  the  defendants  hold  the  powers  under 
which  it  has  been  executed.  If  we  are  not  mistaken  in  that 
conclusion,  and  they  are  to  be  regarded  as  a  private  company, 
like  any  other  body  of  men  upon  whom  special  franchises  have 
been  conferred  for  their  own  private  advantage,  such  as  bank- 
ing and  railroad  corporations,  then  the  appointment  of  the 
agents  by  the  state  did  not  make  them  less  the  agents  of  the  de- 
fendants. The  appointment  in  this  way  is  but  one  of  the  con- 
ditions upon  which  the  charter  was  granted,  and  stands  on 
the  footing  of  any  other  condition  to  be  found  ^®^  in  the 
grant,  subject  to  which  it  has  been  accepted.  By  accepting  the 
charter,  the  defendants  thereby  adopted  the  commissioners 
as  their  own  agents  to  carry  on  the  work." 

Barnes  v.  District  of  Columbia,  91  U.  S.  540,  was  an  action 
brought  to  recover  damages  for  a  personal  injury  received  by 
the  plaintiff  in  consequence  of  the  defective  condition  of  one 
of  the  streets  of  the  city  of  "Washington.  By  the  act  creating 
the  municipal  corporation  of  the  District  of  Columbia  it  was 
provided  that  there  should  be  a  board  of  public  works,  com- 
posed of  the  city  governor  and  four  other  persons,  to  be  ap- 
pointed by  the  president,  with  the  consent  of  the  senate,  who 
should  have  entire  control  of,  and  make  all  regulations  which 
they  shall  deem  necessary  for,  keeping  in  repair  the  streets, 
avenues,  and  alleys  of  the  city;  and  the  principal  defense  in 
the  case  was  that,  in  view  of  these  provisions,  the  municipality 
was  not  liable  for  the  negligence  of  such  board.  But  it  was 
held  that  a  municipal  corporation,  in  the  exercise  of  its  duties, 
id  a  mere  department  of  the  state,  having  such  powers  as  the 
Etate  may,  from  time  to  time,  at  its  pleasure,  confer,  and  that 
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it  can  act  only  by  its  agents  and  servants;  but  this  does  not 
mean  or  imply  that  the  acts  must  be  done  by  inferior  or  sub- 
ordinate agents,  but,  on  the  contrary,  the  higher  the  authority 
of  the  agent,  the  greater  is  the  responsibility  of  the  principal. 
Mr.  Justice  Hunt,  in  speaking  for  the  court,  says:  "A  munic- 
ipal corporation  may  act  through  its  mayor,  through  its  com- 
mon council,  or  its  legislative  department,  by  whatever  name 
called,  its  superintendent  of  streets,  commissioner  of  highways, 
or  board  of  public  works,  provided  the  act  is  within  the  province 
committed  to  its  charge.  Nor  can  it,  in  principle,  be  of  the 
slightest  consequence  by  what  means  these  several  officers 
are  placed  in  their  position — whether  they  are  elected  by  the 
people  of  tlie  municipality,  ^'*^  or  appointed  by  the  president 
or  a  governor.  The  people  are  the  recognized  source  of  all 
authority,  state  and  municipal;  and  to  this  authority  it  must 
come  at  last,  whether  immediately  or  by  a  circuitous  process. 
An  elected  mayor  or  an  appointed  mayor  derives  his  authority 
to  act  from  the  same  source,  to  wit,  that  of  the  legislature. 
The  whole  municipal  authority  emanates  from  the  legislature. 
Its  legislative  charter  indicates  its  extent,  and  regulates  the 
distribution  of  its  powers,  as  well  as  the  manner  of  selecting 
and  compensating  its  agents.  The  judges  of  the  supreme 
court  of  a  state  may  be  appointed  by  the  governor,  with  the 
consent  of  the  senate,  or  they  may  be  elected  by  the  people. 
But  the  powers  and  duties  of  the  judges  are  not  affected  by 
the  manner  of  their  selection.  The  mayor  of  a  city  may  be 
elected  by  the  people,  or  he  may  be  appointed  by  the  governor, 
with  the  consent  of  the  senate;  but  the  slightest  reflection 
Mill  show  tliat  the  powers  of  this  officer,  his  position  as  the 
cliicf  agent  and  representative  of  the  city,  are  the  same  under 
eitlicr  mode  of  ap})ointment.  Whether  his  act  in  a  case  in 
question  is  the  act  of  and  binding  on  the  city  depends  upon 
;s  powers  under  the  charter  to  act  for  the  city,  and  whether 
ho  has  acted  in  pursuance  of  them,  not  at  all  upon  the  manner 
of  his  election.  It  is  equally  unimportant  from  what  source 
he  receives  compensation,  or  whether  he  serves  without  it." 
These  authorities  would  indicate  tlie  true  rule  to  be  that  the 
responsibility  of  the  municipality  for  the  acts  of  its  officers 
or  agents  does  not  depend  upon  the  manner  of  their  appoint- 
ment, but  upon  the  duty  devolved  u])on  them.  If  such  duty 
appertains  to  mere  political  or  governmental  affairs,  the  munic- 
ipality is  not  liable;  but  if  it  pertains  to  the  private  aifairg 
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of  the  corporation,  it  is  liable  for  their  negligence,  the  same 
as  a  private  individual. 

^^^  Our  attention  is  especially  called  by  the  defendant's  coun- 
sel to  the  cases  of  Maxmilian  v.  Mayor  of  New  York,  63  N.  Y. 
160,  20  Am.  Eep.  468,  Ham  v.  Mayor  of  New  York,  70  N.  Y. 
459,  and  Springfield  etc.  Ins.  Co.  v.  Keeseville,  148  N.  Y.  46, 
61  Am.  St.  Rep.  667.  But,  as  pointed  out  by  Mr.  Justice  Earl 
in  Ehrgott  v.  New  York,  96  N.  Y.  264,  48  Am.  Rep.  622,  the 
Maxmilian  and  Ham  cases  were  actions  brought  against  the 
city  for  the  negligence  of  employes  of  certain  boards  and  com- 
missions who  were  noit  engaged  in  the  discharge  of  any  duty 
which  rested  upon  the  city.  And  Springfield  etc.  Ins.  Co.  v. 
Keeseville,  148  N,  Y.  46,  51  Am.  St.  Rep.  667,  was  an  action 
to  recover  damages  for  a  failure  to  keep  the  water  system  be- 
longing to  the  city  in  condition  to  furnish  protection  from  fires, 
and  was  defeated  on  the  ground  that  the  use  of  waterworks 
for  the  extinguishment  of  fire  was  a  public,  and  not  a  private, 
purpose — a  distinction  which  is  quite  clearly  pointed  out  in 
Edgerly  v.  Concord,  62  N.  H.  8,  13  Am.  St.  Rep.  533,  which  was 
an  action  brought  to  recover  damages  for  an  injury  received 
through  the  negligent  use  of  a  fire  hydrant  by  the  officers 
and  agents  of  the  city.  We  conclude,  therefore,  that  the  city 
of  Portland  is  liable  for  the  negligent  act  of  the  water  com- 
mittee charged  in  the  complaint,  notwithstanding  the  fact  that 
its  members  were  appointed  by  the  legislature,  and  are  inde- 
pendent of  the  control  of  any  other  department  of  the  city, 
government. 

5.  And  this  brings  us  to  the  question  as  to  whether  there 
was  sufficient  evidence  of  negligence  on  the  part  of  the  ser- 
vants or  employes  of  the  committee  to  carry  the  case  to  the 
jury.  The  evidence  on  behalf  of  the  plaintiff  was  to  the  effect 
that  the  pipe  in  question  was  laid  in  1892,  by  the  water  com- 
mittee, and  connected  with  the  general  water  system  of  the 
city;  that  it  burst  twice,  prior  to  the  time  of  the  accident  which 
caused  ^^^  the  injury  to  plaintiff's  goods,  under  an  ordinary 
pressure;  that  at  the  time  of  the  accident  there  was  no  unusual 
or  extraordinary  pressure  upon  the  pipe,  or  reason  why  it  should 
have  burst  at  that  time.  The  evidence  further  shows  that  a 
water  pipe  of  its  size  and  dimensions,  when  properly  con- 
structed and  laid,  will  not  ordinarily  burst  under  such  a  pres- 
sure; and  these  circumstances,  in  our  opinion,  were  sufficient  to 
carry  the  case  to  the  jury. 
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6.  As  a  general  proposition,  a  party  who  alleges  negligence 
as  a  cause  of  action  must,  of  course,  prove  it;  but  under  some 
circumstances  the  accident  itself  and  the  consequent  injury 
may  he  of  such  a  nature  as  to  raise  a  presumption  of  negligence, 
and  thus  cast  upon  the  defendant  the  duty  of  showing  that  he 
was  free  from  fault.  The  rule  seems  to  he  that  whenever  a 
thing  which  causes  injury  is  shown  to  he  under  the  manage- 
ment of  the  defendant,  and  the  accident  is  such  as  in  the  ordi- 
nary course  of  things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  an  explanation  by  the  defendant,  that  the 
accident  arose  from  a  want  of  care:  Scott  v.  London  Docks 
Co.,  3  Hurl.  &  C.  596.  And  to  the  same  effect,  see  1  Shearman 
and  Redfield  on  Negligence,  sees,  59,  CO;  Thompson  on  Negli- 
gence, 1230;  Mullen  v.  St.  John,  57  N.  Y.  5G7,  15  Am.  Eep.  530; 
Warren  v.  Kauffman,  2  Phila.  259;  Huey  v.  Gahlenbeck,  121 
Pa.  St.  238,  6  Am.  St.  Kep.  790,  note.  It  follows  from  these 
views  that  the  Judgment  of  the  court  below  must  be  reversed 
and  a  new  trial  ordered. 


:\rUNICIPAL  CORPORATIONS— OBLIGATIONS  OF  A  PRI- 
VATE NATURE— NEGLIGENCE— LIABILITY.— A  municipality, 
with  respect  to  tlie  private  cliaracter  of  its  powers  and  obligations 
is  subject  to  tlie  same  rule  of  liability  as  an  in(li\i(lual:  New  Orleans 
V.  Kerr,  50  La.  Ann.  413,  69  Am.  St.  Rep.  442.  A  city,  as  a  pri- 
vate owner  of  proportv.  is  liable  to  the  same  extent  as  an  in- 
dividual: Pekin  v.  McMahon,  154  111.  141,  45  Am.  St.  Rep.  114;  Gib- 
son V.  Huntington,  3S  W.  Va.  177,  45  Am.  St.  Rep.  S53. 

]\ri'NTriPAL  CORPORATIONS- NEGLIGENCE  OF  OFFICERS 
OR  AGENTS.— THE  LIABILITY  of  a  city  or  town  for  the  negli- 
gence of  its  ofTiccvs  or  agents  depends  upon  whether  it  is  exorcising 
govoi'iHUcntal  duties,  or  powers  and  privileges  conferred  for  its  own 
benefit.  In  the  foi-nicr  case,  it  is  not  answerable;  in  the  lattiT,  it  is: 
Moffltt  V.  Ashoville.  103  N.  C.  237,  14  Am.  St.  Rep.  810.  It  is  an- 
swerable  wlici-e  the  corporation,  as  a  corporation,  is  exercising  its 
private  francliise  powers  and  privileges  which  belong  to  it  for  its 
immediate  corporate  benefit,  or  is  dealing  with  property  held  by  it 
for  its  corporate  advantage,  gain,  or  emolument,  though  inuring 
ultimately  to  tlie  bonelit  of  the  general  public:  Wright  v.  City  Coun- 
cil, 78  G.a.  211,  G  Am.  St.  Rop.  250;  note  to  McMahon  v.  Dubuque, 
70  Am.  St.  Rep.  140.  Compare  tlie  monographic  note  to  Goddard  v. 
Harpsweil.  30  Am.  St.  Rei>.  37fi.  on  tlie  liability  of  cities  for  the  neg- 
lig<nce  and  otlier  miscoiuluct  of  their  olficers  and  agents. 

MUNICIPAL  CORPORATIONS  — NEGLIGENCE  AS  TO 
WATERWORKS— LI  ABILITY.- A  city  is  answerable  for  the  negli- 
gence of  its  water  commissioners,  or  other  officers  or  agent?  in- 
trusted with  the  duty  of  idanning  aiid  keeping  in  repair  a  system 
of  waterworks:  Note  to  Goddard  v.  ITarpswell.  30  Am.  St.  Rep.  400. 
Tlie  water  commissioners  of  New  York  are  agents  of  the  city,  for 
wlioso  acts  the  municipality  is  answ(>rablo.  thougii  selected  by  the 
governor  and  senate,  and  not  subject  to  control  or  removal  by  the 
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city:  Bailey  v.  Mayor,  3  Hill,  531,  38  Am.  Dec.  669.  For  a  contrary 
view,  see  Gross  v.  Portsmouth,  68  N.  H.  266,  73  Am.  St.  Rep.  586. 
Where  the  board  of  water  commissioners  Is  one  of  the  instrumental- 
ities of  the  government  of  the  city,  the  municipality  is  liable  for 
Its  negligent  acts:  Pettengill  v.  Yonkers,  116  N.  Y.  558,  15  Am.  St, 
Rep.  442;  and  see  Aldrich  v.  Tripp,  11  R.  I.  141,  23  Am.  Rep.  434. 

NEGLIGENCE— PRESUMPTION  OF,  FROM  HAPPENING  OF 
ACCIDENT. — Negligence  is  presumed  from  the  happening  of  an 
accident.  If  Injury  occurs  in  consequence  of  something  which  the 
defendant  did  or  did  not  do,  and  which  it  was  his  duty  to  do  or  not 
to  do.  There  must  be  reasonable  evidence  of  negligence;  but  where 
the  thing  is  shown  to  be  under  the  management  of  the  defendant 
or  his  servants,  and  the  accident  is  such  as.  In  the  ordinary  course 
of  things,  does  not  happen  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident  arose  from  want  of 
care;  Note  to  Carroll  v.  Chicago  etc.  R.  R.  Co.,  67  Am.  St.  Rep.  874. 
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[34  Oregon,  518.] 

.TUDGMENT-COLLATERAL  ATTACK-WANT  OF  JURIS- 
DICTION.—Errors  or  irregularities  in  the  record  of  a  superior  court 
cannot  be  collaterally  attacked  unless  they  show  a  want  of  Juris- 
diction. 

ACTIONS  AGAINST  NONRESIDENTS— PREREQUISITE 
TO  JURISDICTION.— In  an  action  against  a  nonresident  on  a 
money  demand,  a  seizure  of  the  defendant's  property  by  attachment 
is  not  a  statutory  prerequisite  to  jurisdiction,  but  is  wholly  a  judi- 
cial requirement. 

ATTACHMENT  OF  NONRESIDENT'S  PROPERTY— JURIS- 
DICTION—COLLATERAL  ATTACK.— A  judicial  requirement,  in 
an  action  on  a  money  demand  against  a  nonresident,  that  any  prop- 
erty to  be  afflicted  by  tlie  adjudication  must  be  brought  under  the 
control  of  the  court,  in  the  first  instance,  by  attachment,  is  satis- 
fied, and  tlie  court  acquires  sutficieut  jurisdiction  of  the  res  to  pro- 
tect its  proceeding  from  collateral  attack,  when  the  property  of 
the  defendant  has  been  actually  brought  within  the  power  and  con- 
trol of  the  court  by  a  seizure  under  a  lawful  attachment,  although 
theri^  may  be  irregularities  or  even  error  in  the  attachment  pro- 
ceedings. 

ACTIONS  AGAINST  NONRESIDENTS  —  WHAT  GIVE3 
JURISDICTION.— In  an  action  on  a  money  demand  against  a  non- 
resident, wliore  he  does  not  appear  and  has  not  been  .served  with 
process  within  the  territorial  limits  of  tlie  court,  the  authority  of 
the  court  to  hear  and  proceed  to  judgment  depends  upon  the  ser- 
vice of  process  by  publication  and  the  actual  attachment  of  prop- 
erty to  be  concluded  by  tlie  judgment,  and  not  upon  the  regularity 
of  the  attachment  proceedings. 

JUDGMENT  AGAINST  NONRESIDENT— COLLATERAL 
ATTACK— DEFECTIVE  ATTACHMENT.— In  an  action  against  a 
nonresident,  tlie  judgment  of  a  superior  court  against  liim  cannot 
be  collaterally  attacked  for  any  defect  in  the  attaoliment  proceed- 
ings therein,  where   the  statute  does   not  make  such  proceedings 
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jurisdictional,  unless  the  record  affirmatively  shows  a  want  of  juris- 
diction, 

JUDGMENT  AGAINST  NONRESIDENT— COLLlA.TERAL 
ATTACK— ISSUANCE  OF  SUMMONS.— The  judgment  in  a  pro- 
ceeding by  attaelunent  against  a  nonresident  cannot  be  collaterally 
attacked  on  the  ground  ihat  the  record  does  not  affirmatively  show 
that  a  summons  was  issued  in  the  action  at  or  before  the  Issuance 
of  the  writ  of  attaclimont, 

ATTACIIMENT-llETURN— SUFFICIENCY  OF-UNOCCU- 
PIED  REAU  PROPERTY— EEAVING  COPY  IN  "CONSPICUOUS" 
PLACE. — Wlien  an  olticer.  in  attaching  real  property  where  there 
is  no  occupant,  is  reiiuired  by  statute  to  leave  a  copy  of  the  writ 
in  a  "conspicuous"  place  thereon,  and  certifies  that  he  has  done 
so,  his  return  is  sufficient,  when  the  judgment  In  the  main  action 
Is  questioned  collaternlly,  without  pointing  out  the  particular  place 
where  the  copy  was  left. 

ATTACHMENT— RETURN— SUFFICIENCY  OF— OWNER- 
SHIP OF  PROPERTY.— An  omission  In  the  return  on  an  attach- 
ment of  real  property  to  state  that  the  land  attached  was  the  prop- 
erty of  the  defendant  in  the  writ  does  not  render  the  return  insuffi- 
cient upon  a  collateral  attack. 

ATTACHMENT— RETURN— SUFFICIENCY  OF— ABSENCE 
OF  OCCUPANT.— When  real  property  Is  attached  and  the  return 
recites  that  there  was  "no  occupant  thereof  on  the  premises,"  this 
is  sufficient  to  show  that  the  premises  were  unoccupied  at  the  time 
they  were  attached,  and  the  return  should  not  be  construed  to 
mean  that  the  premises  were  actually  occupied,  but  that  the  occu- 
pant was  temporarily  absent  at  the  time  of  the  officer's  visit. 

ATTACHMENT- LEVY  UPON  UNOCCUPIED  REAL 
PROPERTY— WHEN  VALID.— Under  a  statute  which  provides 
tliat  real  property  may  be  attached,  where  there  is  no  occupant,  by 
leaving  a  copy  of  the  writ  In  a  "conspicuous"  place  thereon,  a  valid 
attachment  of  such  property  may  be  so  made  if  tlie  officer,  at  the 
time  of  his  levy,  cannot  tind  anyone  visibly  occupying  the  land. 

ATTACHMENT— LEVY— "LEAVING  COPY"  OF  WRIT— 
'^^'IIAT  IS.— If  an  officer,  in  attacliing  unoccupied  real  property,  Is 
required  by  statute  to  leave  a  copy  of  the  writ  in  a  conspicuous 
place  tliereon,  it  must  be  iiold.  in  a  collat(M-nl  attack  upon  the  judg- 
ment in  the  main  action,  that  the  "posting"  of  the  copy  in  such  place 
is  sufficient. 

PROCESS— ORDER  FOR  PUBLICATION— SUFFICIENCY 
OF  AFFIDAVIT. — In  an  action  against  a  nonresident,  an  affidavit 
reciting  that  an  attachment  has  been  levied  on  certain  real  prop- 
erty of  tlie  defendant,  in  a  certain  county  in  the  state,  naming  it, 
sutiiciently  shows  that  he  lias  property  witliin  tlie  state.  Hence, 
f;ui;-h  affidavit  is  sufiicient,  on  a  collateral  attack,  to  sustain  an  order 
for  publication  of  tlie  summons. 

PROCESS— ORDER  FOR  PUBLICATION— AFFIDAVIT  AS 
TO  RESIDENCE— SUFFICIENCY  OF.— An  affidavit  for  the  publi- 
cation of  summons,  which  states  that  the  defendant  resides  in  an- 
otlier  state,  naming  It,  and  tliat  he  is  not  within  tlie  state  wliere 
suit  is  brought,  shows  tliat  the  defendant  cannot  be  served  witliin 
the  state,  and  is,  therefore,  sufficient  as  against  a  collateral  attack. 

PROCESS- ORDER  FOR  PUBLICATION— NECESSITY  OF 
RIOTIIRN,  "NOT  FOUND."— A  return  of  summons,  "not  found."  is 
iK^t  essential  to  a  valid  order  for  service  by  publication,  undiM-  a 
statute  which  provides  that  the  fact  tliat  the  defendant  cannot  be 
found  shall  appear  by  affidavit. 
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PROCESS  —  ORDER  FOR  PUBLICATION  —  CONSTRUO- 
TION  OF  STATUTES.— A  statute  which  merely  gives  a  right  to 
proceed  by  the  publication  of  summons  does  not  affect  a  statute 
which  prescribes  the  method  of  such  procedure. 

PROCESS— ORDER  FOR  PUBLICATION— MAILING  SUM- 
MONS "FORTHWITH."— Although  a  statute  provides  that  an  order 
for  the  publication  of  summons  shall  direct  that  a  copy  of  the  com- 
plaint and  summons  be  deposited  forthwith  In  the  postoffice,  ad- 
dressed to  the  defendant,  the  omission  of  the  word  "forthwith" 
from  such  an  order  is  not  regarded,  on  collateral  attack,  as  fatal 
to  the  proceedings,  when  It  appears  that  the  copies  were  in  fact 
mailed  within  a  reasonable  time  after  the  date  of  the  order. 

PROCESS.— A  SUMMONS  IS  MAILED  "FORTHWITH," 
within  the  meaning  of  a  statute  which  requires  such  mailing,  whea 
it  is  deposited  in  the  postoffice  on  the  day  that  the  summons  is  first 
published,  if  such  publication  itself  is  made  within  a  reasonable 
time  after  the  date  of  the  order,  as  in  the  first  weekly  issue  of  the 
newspaper  following  such  date. 

JUDGMENT— COLLATERAL  ATTACK— PROOF  OF  SER- 
VICE OF  SUMMONS.— A  judgment  is  not  invalid,  on  collateral  at- 
tack, simply  because  the  proof  of  service  of  the  summons  is  not 
annexed  to,  or  indorsed  on,  the  summons  itself. 

PROCESS— ORDER  FOR  PUBLICATION— DEPOSIT  OF 
COPIES— WHO  MAY  MAKE— CERTIFICATION.— It  is  not  re- 
quired that  the  proof  of  a  deposit  of  the  complaint  and  summons 
in  the  postoffice.  pursuant  to  an  order  for  service  by  publication, 
shall  be  made  by  the  shex'iff  or  his  deputy,  or  by  a  person  specially 
appointed  for  that  purpose.  It  may  be  made  by  anyone  competent 
to  make  the  required  proof,  and  it  is  not  necessary  that  the  copy 
of  the  summons  so  deposited  should  be  certified. 

JUDGMENT  —  COLLATERAL  ATTACK  —  NONAPPEAR- 
ANCE OF  ORIGINAL  SUMMONS  IN  JUDGMENT-ROLL.— If  the 
proof  of  publication  of  summons,  as  well  as  the  findings  and  recitaJa 
in  the  judgment,  show  that  a  summons  was  issued,  the  judgment 
will  not  be  held  void,  upon  collateral  attack,  because  the  original 
summons  does  not  appear  in  the  judgment-roll. 

ATTACHMENT.— REAL  PROPERTY  FRAUDULENTLY 
CONVEYED  by  a  debtor  is  subject  to  attachment 

FRAUDULENT  CONVEYANCES  —  GOOD  FAITH  — BUR- 
DEN OF  PllOOF.— If  a  conveyance  from  an  insolvent  debtor  to  hia 
children  and  the  circumstances  under  which  it  was  made  bear  the 
semblance  of  an  attempt  to  cover  up  the  grantor's  property,  and 
his  creditors  bring  suit  to  set  aside  the  conveyance  as  a  fraud  upon 
them,  the  burden  is  upon  the  defendants  to  show  that  the  convey- 
ance was  made  in  good  faith  and  for  a  valuable  consideration,  par- 
ticularly where  they  ought  to  be  able  to  point  out  definitely  the 
various  items  going  to  make  up  the  indebtedness  constituting  the 
alleged  cousideration  for  the  conveyance. 

Suit  by  the  "bank  against  A.  C.  Richardson  and  others  to  set 
aside  a  conveyance  as  fraudulent  and  to  subject  the  property 
to  the  payment  of  certain  judgments.  The  plaintili  obtained 
a  decree  and  the  defendants  appealed. 

Lawrence  Flinn,  John  Burnett,  and  Arthur  L.  Frazer,  for 
the  appellants. 
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Cox,  Cotton,  Teal  &  Minor  and  Wirt  Minor,  for  the  respond- 
ent. 

^^^  BEAIST,  J.  This  is  a  suit  to  set  aside  a  conveyance  from 
A.  C.  and  Laura  11.  Eichardson  to  their  minor  children  of  cer- 
tain lands  in  Benton  county,  on  the  ground  that  it  was  made 
for  the  purpose  of  defrauding  creditors,  and  especially  this 
plaintiff.  The  couipkiint  avers,  in  elfect,  that  on  April  21, 
1894,  the  plaintilf  commenced  three  actions  in  the  circuit 
court  of  Multnomah  county — one  against  the  defendant,  A.  C. 
Kichardson,  another  against  him  and  his  wife,  Laura  li.  Iiich- 
ardson,  and  the  third  against  him  and  one  J.  T.  Dook — to  re- 
cover upon  promissory  notes  of  the  respective  defendants,  and 
caused  the  real  property  in  question  to  be  attached  in  each 
of  such  actions;  that  such  proceedings  were  had  therein  that 
the  plaintilf  recovered  judgments  against  the  defendants, 
wherein  it  was  ordered  that  the  property  attached  he  sold,  and 
the  proceeds  applied  to  the  payment  thereof;  that  a  few  days 
before  the  commencement  of  such  actions,  and  after  the  in- 
debtedness upon  which  they  were  based  had  accrued,  the  de- 
fendants, A.  C.  and  Laura  R.  Richardson,  with  intent  to  in- 
jure and  defraud  the  plaintiff,  and  without  any  consideration, 
conveyed  the  premises  in  question  to  their  ^-^  minor  children, 
who  are  made  defendants  in  this  suit.  The  answer  puts  in  is- 
sue the  material  allegations  of  the  complaint,  and  alleges  that 
tlie  conveyance  referred  to  was  made  for  a  valuable  considera- 
tion, and  in  payment  of  a  debt  due  from  the  grantors  to  the 
grantees.  At  the  time  the  several  actions  referred  to  in  the 
pleadings  were  commenced  and  the  judgments  therein  ren- 
dered, the  Richardsons  were  nonresidents  of  the  state,  and 
service  of  the  summons  was  had  upon  them  by  publication. 

The  plaintiff,  at  tlie  trial,  to  maintain  the  issues  on  its 
pan.  and  to  prove  the  existence  of  the  several  judgments  and 
orders  of  sale  as  alleged,  offered  in  evidence  copies  of  the  com- 
]'i]aint,  affidavit,  and  undertaking  on  attachment,  writ  of  at- 
tachment and  return  thereon,  affidavit  and  order  for  publica- 
tion of  summons,  proof  of  publication  and  of  deposit  in  the 
postofTice,  and  tlie  judgment  in  each  of  such  actions,  to  the 
admission  of  which  tlie  defendants  objected  for  the  reasons 
that:  1.  It  does  not  affirmatively  appear  in  either  case,  except 
in  the  affidavits  for  an  order  of  publication,  that  a  summons 
was  issued  at  tlie  time  or  before  the  writ  of  attachment;  2. 
It  does  not  appear  that  the  writs  of  attachment  were  served 
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as  required  by  law,  or  that  the  court  ohtained  jurisdiction  to 
direct  the  service  of  the  summons  by  publication;  3.  It  does 
not  appear  that  the  proceedings  for  the  publication  of  the 
summons  were  regular,  or  that  the  summons  was  ever  issued  or 
served  in  the  manner  required  by  law.  These  objections  were 
overruled,  and  the  records  admitted  in  evidence,  and  of  this 
ruling  the  defendants  complain. 

The  argument  in  support  of  the  first  objection  is  that,  the 
judgments  in  question  having  been  rendered  against  nonresi- 
dents of  the  state  upon  service  of  the  summons  by  publication, 
the  facts  essential  to  the  jurisdiction  must  affirmatively  appear 
upon  the  face  of  the  record,  '^^^  and,  since  an  attachment  of 
the  property  of  a  nonresident  is,  under  the  doctrine  of  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  a  necessary  preliminary  jurisdic- 
tional step  in  such  cases,  the  record  must  affirmatively  show, 
even  on  a  collateral  attack,  that  all  the  requirements  of  the 
statute  in  reference  to  the  issuance  and  levy  of  attachment 
have  been  strictly  complied  with;  and,  as  the  writ  cannot  regu- 
larly issue  before  the  summons  (White  v.  Johnson,  27  Or.  232, 
50  Am.  St.  Rep.  726),  it  is  claimed  that  the  judgments  in  ques- 
tion are  void,  because  it  does  not  affirmatively  appear  from  any 
competent  evidence  that  the  summons  had,  in  fact,  been  is- 
sued at  the  date  of  the  writ, 

1.  If  this  question  were  here  on  appeal  from  the  judgments 
of  the  circuit  court  of  Multnomah  county,  we  might  not  find 
it  easy  to  affirm  them  on  satisfactory  grounds;  but  we  occupy 
no  such  position.  The  records  are  introduced  collaterally  as 
evidence  to  sustain  the  allegations  of  the  complaint  in  the 
suit  now  pending,  and  we  cannot,  therefore,  disregard  them,  or 
refuse  to  give  effect  to  the  judgments,  on  any  other  grounds 
than  a  want  of  jurisdiction  in  the  court  which  rendered  them. 
Any  errors  or  irregularities  in  the  records  are  of  no  avail  in 
this  proceeding  unless  they  be  such  as  show  that  the  court 
had  no  jurisdiction.  Our  inquiry,  therefore,  must  be  confined 
to  the  question  as  to  whether  the  error  alleged  affects  the  juris- 
diction of  the  court,  and  in  its  consideration  it  is  proper  to 
bear  in  mind  that  there  is  no  statute  of  this  state  making  the 
seizure  under  an  attachment  or  otherwise  of  the  property  of  a 
nonresident  an  essential  or  necessary  jurisdictional  prerequisite 
in  an  action  against  him.  "We  are  not  called  upon,  therefore, 
to  consider  the  effect  of  the  failure  of  tbe  record  in  such  an 
action  to  affirmatively  show  tliat  all  the  statutory  jurisdic- 
tional   requirements    have  been  complied  with,  ^''^  although 
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eyen  in  such  case  the  presumptions  in  favor  of  jurisdiction 
will  often  be  sufficient  to  sustain  the  judgment  when  collater- 
ally assailed:  Applegate  v.  Lexington  etc,  Min.  Co.,  117  U.  S. 
255. 

2.  The  rule  requiring  the  property  of  a  nonresident  in  an 
action  on  a  money  demand  to  be  seized  under  a  writ  of  attach- 
ment, and  thus  brought  under  the  control  of  the  court,  before 
any  steps  are  taken  looking  to  the  publication  of  the  summons, 
is  wholly  a  judicial,  and  not  a  legislative,  requirement. 

3.  By  the  ruling  in  Pennoyer  v.  Xeff,  95  U.  S.  714,  the  pro- 
ceedings in  such  an  action,  even  if  they  conform  strictly  in 
every  particular  to  the  requirements  of  the  statutes  of  this 
state,  are  ineffectual  unless  some  property  of  the  defendant  in 
the  state  is  brought,  at  the  inception  of  the  case  under  the 
control  of  the  court,  and  subject  to  its  disposition  by  a  writ  of 
attachment  or  other  process  adopted  for  that  purpose;  and 
then  only  to  the  extent  of  adjudging  that  the  property  so 
seized  is  liable  for  the  satisfaction  of  plaintiff's  demand.  In 
other  words,  the  effect  of  that  decision  is  that  an  action  against 
a  nonresident,  who  is  not  personally  served  with  process  with- 
in the  territorial  limits  of  the  court,  or  does  not  appear  in  the 
action,  is  substantially  and  to  all  intents  and  purposes  a  pro- 
ceeding in  rem,  and  therefore  the  property  to  be  affected  by 
the  adjudication  must  be  brought  under  the  control  of  the 
court  in  the  first  instance  by  an  attachment,  or  some  other 
equivalent  act.  The  soundness  of  this  doctrine  is,  of  course, 
not  to  be  questioned,  but,  in  our  opinion,  its  requirements  are 
satisfied,  and  the  court  acquires  sufficient  jurisdiction  of  the 
res  to  protect  its  proceeding  from  collateral  attack,  when  the 
])ropcrty  of  the  defendant  has  been  actually  brought  within  the 
power  and  control  of  the  court  by  a  seizure  under  a  lawful  writ 
""•'^  of  attachment  issued  in  the  action,  although  there  may  be 
irregularities,  or  even  error,  in  the  attachment  proceedings. 

4.  Under  our  system,  an  attachment  is  merely  auxiliary  to 
the  main  action,  and  there  is  no  difference  in  the  proceedings 
thereon  in  an  action  brought  against  a  nonresident,  upon 
whom  service  is  necessarily  made  by  publication,  and  in  one 
brought  against  a  resident  of  the  state,  in  which  personal  ser- 
vice is  had.  In  either  case  the  proceedings  on  attachment 
have  nothing  to  do  with  the  merits  of  the  cause  of  action  or 
the  jurisdiction  of  the  court  to  try  and  determine  the  contro- 
versy between  the  parties.  If  personal  service  is  had,  the 
cause  becomes  a  mere  action  in  personam,  with  the  added  in- 
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cident  that  the  property  attached  remains  liable  for  any  judg- 
ment the  plaintilf  may  recover.  But,  if  service  is  had  by  pub- 
lication, and  there  is  no  appearance  for  tTie  defendant,  the 
action  is  practically  a  proceeding  in  rem  against  the  attached 
property,  the  only  effect  of  which  is  to  subject  it  to  the  pay- 
ment oi  the  amount  which  the  court  may  find  due  the  plaintilf. 
Where  no  personal  service  is  had,  the  res  is  brought  within  the 
power  and  control  of  the  court  by  a  seizure  under  a  writ  of 
attachment,  but  the  right  to  adjudicate  thereon  is  acquired 
only  by  the  publication  of  the  summons.  It  is  the  substituted 
service,  and  not  the  seizure,  which  gives  the  court  jurisdiction 
to  establish  by  its  judgment  a  demand  against  the  defendant, 
and  to  subject  the  property  brought  within  its  custody  to  the 
payment  of  that  demand.  In  other  words,  the  authority  to 
hear  and  proceed  to  judgment  depends  upon  the  service  of  the 
process  and  the  actual  seizure  of  the  thing  to  be  concluded  by 
the  judgment,  and  not  upon  the  regularity  of  the  proceedings 
by  which  the  control  of  the  property  was  acquired.  When, 
therefore,  the  court  has  the  de  facto  custody  of  the  property 
by  virtue  of  a  de  facto  °^^  writ  of  attachment,  and  a  right  to 
determine  whether  such  property  shall  be  subject  to  the  pay- 
ment of  plaintiff's  demand  by  virtue  of  constructive  service 
of  process,  it  has  full  and  complete  jurisdiction  in  the  premises, 
and  subsequent  errors  or  irregularities  in  the  proceedings  will 
not  be  available  on  collateral  attack.  A  judgment  founded  on 
service  of  process  by  publication  is,  of  course,  ineffectual  unless 
it  is  an  adjudication  concerning  property  which  the  court  has 
in  its  custody  under  some  lawful  process,  because  there  is 
nothing  upon  which  it  can  operate;  but  where  the  property  has 
been  actually  seized  and  brought  within  the  control  of  the 
court  by  some  process  authorized  by  law,  and  the  right  to  de- 
termine its  liability  for  the  demands  of  the  plaintiff  is  subse- 
quently acquired  by  publication,  an  error  of  the  court  in  de- 
termining the  status  of  the  property,  or  its  liability,  or  the 
validity  of  the  attachment,  can,  it  seems  to  us,  no  more  affect 
the  jurisdiction,  under  a  statute  like  ours,  than  an  erroneous 
decision  as  to  the  amount  of  plaintiff's  demand,  or  any  other 
error  in  the  case:  Van  Fleet  on  Collateral  Attack,  sees.  257, 
838;  Paul  v.  Smith,  82  Ky.  451;  Barelli  v.  Wagner,  5  Tex.  Civ. 
App.  445;  Thompson  v.  Eastburn,  16  iST.  J.  L.  100;  Diehl  v. 
Page,  3  X.  J.  Eq.  143. 

5.  There  is  much  conflict  in  the  authorities  generally  as 
to  whether  the  statutory  prerequisites  to  the  issuance  of  writs 
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of  attachment  are  jurisdictional,  and  must  affirmatively  ap- 
pear to  protect  the  proceedings  from  collateral  attack,  or 
whether,  in  the  absence  of  any  showing  in  the  record  to  the 
contrary,  it  will  be  presumed  that  the  steps  necessary  to  vest 
the  court  with  jurisdiction  were  taken.  Mr.  Waples  states 
with  apparent  confidence  that  all  the  statutory  requirements 
are  jurisdictional,  and  are  not  to  be  presumed  after  judgment, 
even  on  a  collateral  attack,  and  cites  a  large  number  of  cases 
^^"^  which  more  or  less  directly  support  the  text  (Waples  on 
Attachment,  sec.  C25);  while  Mr.  Works,  with  equal  confidence, 
says  that,  while  there  are  authorities  holding  that  such  pro- 
ceedings are  special,  and  that  no  presumptions  in  favor  of  the 
jurisdiction  of  the  court  can  be  indulged,  "the  clear  weight  of 
authority  and  reason  is  to  the  contrary":  AVorks  on  Courts  and 
Juries,  547;  and  this  seems  to  be  the  view  of  Judge  Van  Fleet, 
as  will  be  seen  by  reference  to  the  citation  from  his  work  on 
Collateral  Attack,  already  made.  An  examination  of  the  cases 
cited,  however,  will  show  that  they  are  based  largely,  if  not 
entirely,  upon  the  peculiar  provisions  of  the  statute  under 
consideration  by  the  court,  and  it  is,  therefore,  practically  im- 
possible to  deduce  from  them  any  general  rule  upon  the  sub- 
ject; and  it  is  uimeccssary  for  us  in  this  case  to  attempt  to  do 
so,  for,  as  we  have  already  intimated,  the  necessity  for  an  at- 
tachment, in  the  first  instance,  in  an  action  brought  in  this 
state  against  a  nonresident,  is  the  outgrowth  entirely  of  a  de- 
ci.-ion  of  the  supreme  court  of  the  United  States,  and  not  of 
any  statute  law  or  decision  of  this  state;  and  we  therefore  feel 
justified  in  following  the  adjudications  of  that  court  to  the 
effect,  as  we  u]iderstand  them,  that  the  judgment  of  a  superior 
court  against  a  nonresident  cannot  be  attacked  collaterally  for 
any  defect  in  the  attachment  proceedings,  where  such  pro- 
ceedings are  not  made,  by  statute,  jurisdictional,  unless  the 
record  affirmatively  shows  a  want  of  jurisdiction. 

In  the  leading  case  of  Galpin  v.  Page,  18  Wall.  350,  in  which 
it  is  held  that,  where  a  judgment  of  a  superior  court  relating  to 
a  matter  falling  within  the  general  scope  of  its  powers  is  pro- 
duced, jurisdiction  will  be  presumed,  in  the  absence  of  an  af- 
firmative showing  to  the  contrary,  but  if,  in  rendering  the  judg- 
ment, the  court  was  not  proceeding  according  to  the  course  of 
^'^^  the  common  law,  or  the  judgment  is  against  a  nonresident 
who  was  not  personally  served  within  the  territorial  limits  of 
the  court,  and  did  not  appear  in  the  action,  the  authority  for 
its  rendition  must  appear  upon  the  face  of  the  record,  Mr. 
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Justice  Field  says:  "The  qualification  here  made,  that  the 
special  powers  conferred  are  not  exercised  according  to  the 
course  of  the  common  law,  is  important.  When  the  special 
powers  conferred  are  brought  into  action  according  to  the 
course  of  that  law — that  is,  in  the  usual  form  of  common-law 
and  chancery  proceedings — by  regular  process  and  personal 
service,  where  a  personal  judgment  or  decree  is  asked,  or  by 
seizure  or  attachment  of  the  property  where  a  judgment  in  rem 
is  sought,  the  same  presumption  of  jurisdiction  will  usually  at- 
tend the  judgments  of  the  court  as  in  cases  falling  within  its 
general  powers." 

And  this  principle  was  applied  in  the  case  of  Voorhees  v. 
Jackson,  10  Pet.  449,  in  which  the  validity  of  certain  proceed- 
ings in  attachment  against  a  nonresident  were  called  in  ques- 
tion collaterally  on  the  ground  that  the  record  of  the  court  in 
which  the  proceedings  were  had  did  not  show  that  an  affidavit 
for  an  attachment  had  been  made  and  filed  with  the  clerk  be- 
fore the  writ  issued,  or  that  notice  of  the  issuing  of  the  at- 
tachment had  been  given  by  publication,  or  that  the  defendant 
had  been  called  at  three  different  terms  of  court,  and  the  de- 
fault recorded,  or  that  the  auditors  had  waited  till  the  expira- 
tion of  twelve  months  from  the  return  of  the  writ  before  mak- 
ing the  sale;  all  of  which  were  specially  required  in  the  act 
regulating  the  proceedings  under  attachment.  Now,  that  was 
a  case  of  a  proceeding  in  rem,  without  jurisdiction  over  the 
person,  where  the  record  produced  failed  to  disclose  that  cer- 
tain provisions  of  the  statute  material  for  the  protection  of  th^ 
defendant's  ^^^  rights  had  been  complied  with,  and  it  was 
argued  by  counsel  there,  as  here,  that  all  of  these  requirements 
were  conditions  precedent,  which  must  not  only  be  performed 
before  the  court  had  power  to  order  a  sale,  but  that  such  per- 
formance must  appear  in  the  record;  but  the  court,  in  reply, 
to  this  argument,  said:  "The  provisions  of  the  law  do  not  pre- 
scribe what  shall  be  deemed  evidence  that  such  acts  have  been 
done,  or  direct  that  their  performance  shall  appear  on  the 

record "We  do  not  think  it  necessary  to  examine  the 

record  in  the  attachment  for  evidence  that  the  acts  alleged  to 
have  been  omitted  appear  therein  to  have  been  done.  Assum- 
ing the  contrary  to  have  been  the  case,  the  merits  of  the  pres- 
ent controversy  are  narrowed  to  the  single  question  whether 
this  omission  invalidates  the  sale.  The  several  courts  of  com- 
mon pleas  of  Ohio,  at  the  time  of  these  proceedings,  were 
courts  of  general  jurisdiction,  to  which  was  added,  by  the  act 
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of  1805,  power  to  issue  writs  of  attachment,  and  order  a  sale  of 
the  property  attached,  on  certain  conditions.  No  objection, 
therefore,  can  he  made  to  their  jurisdiction  over  the  case,  the 

cause  of  action,  or  the  property  attached There  is  no 

principle  of  law  better  settled  than  that  every  act  of  a  court 
of  competent  jurisdiction  shall  be  presumed  to  have  been 
rightly  done  till  the  contrary  appears If  the  defend- 
ant's objections  can  be  sustained,  it  will  bo  on  the  ground  that 
this  judgment  is  false,  and  that  the  order  of  sale  was  not  exe- 
cuted according  to  law,  because  the  evidence  of  its  execution  ia 
not  of  record.  The  same  reason  would  equally  apply  to  the 
nonresidence  of  the  defendant  within  the  state,  the  existence 
of  the  debt  due  the  plaintiff,  or  any  other  creditor,  which  is  the 
basis  on  which  the  whole  proceedings  rest." 

Again,  in  Cooper  v.  Reynolds,  10  Wall.  308,  ^^^^  where  a 
defect  in  an  affidavit  for  a  writ  of  attachment,  as  well  as  the 
premature  issuing  of  the  writ,  was  set  up  to  defeat  the  title  to 
land  sold  under  a  judgment  in  an  action  against  nonresidents 
who  had  been  served  with  summons  by  publication,  it  was  held 
that  jurisdiction  of  the  res  was  attained  by  the  levy  of  the 
writ,  and  that  the  errors  and  irregularities  pointed  out  were  of 
no  avail  on  a  collateral  attack.  Mr.  Justice  Miller,  after  dis- 
cussing the  essential  principles  underlying  the  jurisdiction  of 
the  courts  in  proceedings  by  attachment  against  nonresidents 
who  are  not  served  with  process  within  the  territorial  limits  of 
the  courts,  and  do  not  appear  in  the  action,  says:  "Now,  in  this 
class  of  cases,  on  what  does  the  jurisdiction  of  the  court  de- 
pend? It  seems  to  us  that  the  seizure  of  the  property,  or  that 
which,  in  this  case,  is  the  same  in  effect,  the  levy  of  the  writ 
of  attachment  on  it  is  the  one  essential  requisite  to  jurisdic- 
tion, as  it  unquestionably  is  in  proceedings  purely  in  rem. 
Without  this  the  court  can  proceed  no  further;  with  it  the 
court  can  proceed  to  subject  that  property  to  the  demand  of 
plaintiff.  If  the  writ  of  attachment  is  the  lawful  writ  of  the 
court,  issued  in  proper  form  under  the  seal  of  the  court,  and  if 
it  is  by  the  proper  officer  levied  upon  property  liable  to  the  at- 
tachment, when  such  a  writ  is  returned  into  court  the  power 
of  the  court  over  the  res  is  established.  The  affidavit  is  the 
preliminary  to  issuing  the  writ.  It  may  be  a  defective  affi- 
davit, or  possibly  the  officer  whose  duty  it  is  to  issue  the  writ 
may  have  failed  in  some  manner  to  observe  all  the  requisite 
formalities;  but,  the  writ  being  issued  and  levied,  the  affidavit 
has  served  its  purpose,  and,  though  a  revisory  court  might  see 
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in  some  such  dojiarture  from  the  strict  direction  of  the  statute 
sufficient  error  to  reverse  the  judgment,  we  are  unable  to  see 
how  that  can  deprive  the  court  of  the  jurisdiction  acquired  by 
the  writ  levied  upon  defendant's  property."  ^^^  This  case  has 
been  often  quoted  and  approved  by  the  supreme  court,  and  is 
said  in  Matthews  v.  Densmore,  109  U.  S.  216,  219,  to  be  con- 
clusive in  regard  to  the  validity  of  such  proceedings  when  col- 
laterally assailed.  To  the  same  effect,  see  Harvey  v.  Tyler,  2 
Wall.  328;  Ludlow  v.  Ramsey,  11  Wall.  581;  Grignon  v.  Astor, 
2  How.  319. 

6.  The  result  of  these  cases  is  that  the  objection  that  it  does 
not  affirmatively  appear  that  a  summons  was  issued  in  the  ac- 
tion brought  by  the  plaintiff  against  the  Richardsons  in  Mult- 
nomah county  at  or  before  the  issuance  of  the  writ  of  attach- 
ment, is  of  no  avail  in  this  suit. 

7.  It  is  next  claimed  that  no  valid  attachments  in  such  ac- 
tions were  made,  and  for  that  reason  the  court  did  not  acquire 
jurisdiction  of  the  res,  and,  therefore,  had  no  power  or  au- 
thority to  proceed  against  the  defendants  on  a  service  of  sum- 
mons by  publication.  The  statute  (Hill's  Annotated  Laws,  sec. 
149)  provides  that:  "Real  property  shall  be  attached  by  leaving 
with  the  occupant  thereof,  or,  if  there  be  no  occupant,  in  a  con- 
spicuous place  thereon,  a  copy  of  the  writ  certified  by  the  sher- 
iff"; and  the  return  of  the  sheriff  on  the  writs  of  attachment 
in  question  is  that  he  executed  the  same  on  a  certain  date,  "in 
Monroe  precinct,  Benton  county,  Oregon,  by  posting  a  copy  of 
said  writ  of  attachment,  prepared  and  certified  to  by  me,  as 
sheriff  of  said  county,  in  a  conspicuous  place  on  the  following 
described  property  [being  the  property  in  controversy],  there 
being  no  occupant  thereof  on  the  premises."  The  contention 
for  the  defendants  is  that  this  return  is  insufficient,  because  it 
does  not  show  the  particular  place  where  the  copy  of  the  writ 
was  posted,  or  that  the  property  was  attached  as  the  property 
of  the  defendants  in  the  action,  or  that  the  premises  were  not 
in  fact  occupied  at  the  time  the  attempted  ^^^  levy  was  made, 
or  that  it  was  made  by  leaving  a  copy  of  the  writ  in  a  conspicu- 
ous place  on  the  premises.  Where,  as  in  case  of  the  location 
of  a  public  highway,  provision  is  made  by  statute  for  acquiring 
jurisdiction  of  the  person  by  notices  posted  in  a  public  or  con- 
spicuous place,  it  is  probably  necessary  that  the  proof  of  post- 
ing show  the  particular  places  where  the  notices  were  posted, 
60  that  the  court  can  say  whether  it  was  a  public  place  or  not. 
But  in  case  of  an  officer  serving  a  writ  of  attachment  there  is 


Sept.  1898.]       Bank  of  Colfax  v.  Richardson.  675 

a  natural  presumption  in  favor  of  the  discbarge  of  official  duty, 
and  when  he  is  required  to  post  a  notice  in  a  conspicuous  place, 
and  certifies  that  he  has  done  so,  his  certiUcate  is  sufficient, 
when  questioned  collaterally,  without  pointing  out  the  partic- 
ular place  where  the  notice  was  por^tcd:  Waples  on  Attachment, 
sec.  334;  Torter  v.  Pico,  55  Cal.  1G5;  Davis  v.  Baker,  72  Cah 
494;  Lewis  v.  Quinkcr,  3  Met.  (Ky.)  2S4;  Anderson  v.  Sutton, 
2  Duvall,  4S0;  Head  v.  Daniels,  3S  Kan.  1,  10.  llall  v.  Steven- 
son, 19  Or.  l.")3,  20  Am.  St.  Rep.  803,  is  not  in  conffict  with 
this  proposition  because:  1.  It  was  not  a  collateral  attack;  and 
2.  The  return  of  the  sheriff  was  held  insufficient  because  it  did 
not  show  that  the  person  to  whom  the  copy  of  the  writ  was 
delivered  was  an  occupant  of  the  premises  sought  to  be  at- 
tached, or  that  the  place  where  it  was  posted  was  a  conspicu- 
ous place  on  the  premises.  There  is  no  holding  or  intimation 
in  the  o])i]uon  that  v.'hen  a  sheriff  levies  upon  real  property  by 
leaving  a  notice  in  a  conspicuous  place  thereon  his  return 
must  sliow  the  particular  place  where  he  left  the  copy  of  the 
writ,  or  that  it  would  not  be  sulTicient  in  such  a  return  for  him 
to  certify  that  he  left  it  in  a  conspicuous  place. 

8.  Again,  it  is  claimed  that  the  return  under  consideration 
is  insuilicient  because  it  docs  not  state  that  the  ^'"^  land  at- 
1  ached  was  the  property  of  the  defendants  in  the  writ.  There 
is  some  apparent  conilict  in  the  autliorities  as  to  the  efloct  of 
the  omission  of  such  a  statement  from  an  olliccr's  return  on  a 
writ  of  at iach merit,  and  some  of  the  earlier  cases  hold  that  it 
would  be  fatal  to  the  attachment;  but  the  decided  weight  of 
auth'Tity,  ns  well  as  reason,  seems  to  be  that  such  a  statement 
is  not  necessary  to  its  validity,  or  to  the  jurisdiction  of  the 
I'Murt  over  the  res,  the  presumption  being  that  the  officer 
olicyi'd  the  mandates  of  his  writ,  and,  when  he  returned  it  with 
a  ceiiiiicate  that  in  pursuance  thereof  he  attached  certain 
]'ropc!'ty,  it  is  to  be  presumed  that  it  belonged  to  the  defend- 
ants in  the  writ,  because  he  had  no  authority  to  attach  the 
property  of  anyone  else:  Drake  on  Attachment,  sees.  207,  203; 
"Waples  on  Attachment,  sec.  311. 

9.  The  claim  is  also  made  that  the  return  does  not  show 
that  the  premises  vrcre  unoccupied  at  the  time  they  were  at- 
tached. The  statute  reipiircs  an  attachment  of  real  property 
to  be  made  by  leaving  with  the  occupant,  if  there  be  one,  a 
copy  of  the  writ,  and,  if  not,  by  leaving  it  in  a  conspicuous 
place  thereon.  The  laii,2funge  of  the  return  under  considera- 
tion is  that  tliere  was  '"no  occupant  thereof  on  the  premises" 
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when  the  vrrit  was  served,  and  counsel  argues  that  this  is,  in 
effect,  a  statement  that  the  premises  were  actually  occupied, 
but  the  occupant  was  temporarily  absent  at  the  time  of  the 
officer's  visit.  In  view  of  the  presumptions  which  always  come 
to  the  aid  of  an  imperfect  or  indefinite  return  of  an  officer,  the 
construction  of  the  return  given  by  counsel  is,  in  our  opinion, 
untenable. 

10.  But,  if  it  is  sound,  there  is  authority  for  holding  that 
under  the  statute  a  valid  attachment  of  real  property  may  be 
made  by  leaving  a  copy  of  the  writ  in  a  conspicuous  place  there- 
on, if  the  officer,  at  the  time  of  visiting  ^^^  the  land  for  the 
purpose  of  attaching  it,  cannot  find  anyone  visibly  occupying 
the  same:  Davis  v.  Baker,  72  Cal.  494. 

11.  Another  objection  to  the  sufficiency  of  the  attachment  is 
that  the  sheriff  certifies  that  he  made  it  by  "posting"  a  copy 
of  the  writ  in  a  conspicuous  place  on  the  premises,  while  the 
statute  provides  that  real  property  shall  be  attached  by  "leav- 
ing" a  copy  of  the  writ  in  such  a  place.  But,  in  our  opinion, 
when  an  officer  certifies  that  in  the  discharge  of  a  duty  requir- 
ing him  to  leave  a  copy  of  a  writ  or  other  paper  he  performed 
such  duty  by  posting  the  writ  or  paper,  it  is  but  reasonable  to 
conclude  in  a  collateral  proceeding  that  he  left  it  so  posted,  and 
thus  complied  with  the  requirements  of  the  statute:  Lewis  v. 
Quinker,  2  Met.  (Ky.)  284,  287.  In  support  of  the  position  of 
counsel,  we  are  cited  to  Lewis  v.  Botkin,  4  W.  Va.  533,  and  to 
Matteson  v.  Smith,  37  Wis.  333;  Hall  v.  Graham,  49  Wis.  553, 
and  Wilkinson  v.  Bayley,  71  Wis.  131.  These  cases  are  not 
only  direct  attacks  made  in  an  appellate  court  upon  the  return 
of  an  officer,  but  they  are  based  upon  statutes  entirely  different 
from  ours,  and  the  decisions  are  expressly  put  upon  the  pecu- 
liar wordings  of  the  statute.  Thus,  for  example,  in  Lewis  v. 
Botkin,  4  W.  Va.  533,  the  statute  requires  the  officer  to  "leave  a 
copy  posted  at  the  front  door  of  the  place  of  abode  of  the  defend- 
ant," and  he  returned  that  service  was  made  by  "posting  an  office 
copy  hereof  on  the  front  door."  On  a  motion  to  quash,  the  re- 
turn was  held  insufficient  because  it  must  be  presumed  that  the 
legislature  meant  something  more  than  mere  posting  by  re- 
quiring the  copy  to  be  left  posted,  and  that,  in  view  of  this 
provision  of  the  statute,  it  could  be  true  that  the  officer  posted 
the  copy,  and  yet  not  be  true  that  he  left  it  posted;  but  the 
court  did  not  hold  that,  in  the  absence  of  such  a  statutory  re- 
quirement, '^^^  a  court  might  not  reasonably  conclude  from 
the  certificate  of  an  officer  that  he  posted  a  notice  at  a  certain 
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place  that  lie  left  it  so  posted.  The  Wisconsin  cases  are  based 
upon  either  a  rule  of  court  having  the  force  and  effect  of  a 
statute,  or  of  a  statute  requiring  proof  of  service  to  show  that  a 
copy  of  the  summons  was  left  with  the  defendant,  as  well  as  de- 
livered to  him;  and  therefore  it  was  held  on  appeal  that  a  re- 
turn which  did  not  so  state  was  insufficient. 

12.  It  is  next  claimed  that  the  orders  for  publication  of  the 
summons  in  the  actions  brought  against  the  Richardsons  are 
void,  because:  1.  The  affidavits  upon  which  they  are  based  did 
not  tend  to  show  that  any  diligence  had  been  used  to  find  the 
defendants  in  this  state,  or  that  they,  or  either  of  them,  had 
property  therein;  2.  No  legal  proof  was  made  that  the  defend- 
ants could  not  be  served  in  Multnomah  county;  and  3,  The 
orders  for  publication  do  not  direct  that  a  copy  of  the  sum- 
mons and  complaint  be  deposited  in  the  postoffice,  as  required 
by  section  57  of  Hill's  Annotated  Laws,  "forthwith."  The 
affidavits  for  publication,  after  reciting  the  facts  constituting 
plaintiff's  cause  of  action,  allege  the  commencement  of  the 
actions,  the  filing  of  the  necessary  affidavits  and  bonds  for 
writs  of  attachment,  the  issuance  thereof,  and  that  "the  same 
was,  on  the  twenty-second  day  of  April,  1894,  duly  executed  by 
levying  upon,  and  the  attachment  of,  certain  real  estate  of  the 
defendants  in  Benton  county,  Oregon;  that  said  attachment 
has  not  been  dissolved  or  discharged;  that  the  defendants  are, 
and  each  of  them  is,  a  nonresident  of  the  state  of  Oregon,  and 
are,  and  each  of  them  is,  a  resident  of  the  state  of  Washington; 
and  they  are  now,  and  each  of  them  now  is,  without  the  state 
of  Oregon,  and  cannot  be  found  within  said  state,  even  after 
diligent  search;  and  affiant  therefore  avers  that  personal  ser- 
vice of  summons  cannot  be  ^****  made  upon  defendants,  or 
either  of  them,  within  the  state  of  Oregon."  Under  the  rul- 
ing in  Pike  v.  Kennedy,  15  Or.  420,  these  averments  are  suffi- 
cient to  sustain  the  order  for  publication  on  a  collateral  attack. 
In  the  case  referred  to,  the  affidavit  stated  that  the  defend- 
ants, to  secure  the  payment  of  a  promissory  note,  executed  a 
mortgage  on  certain  real  property  in  the  city  of  Portland, 
Multnomah  county,  Oregon,  and  this  was  held  a  sufficient  al- 
legation that  they  did  have  property  within  the  state.  In  the 
case  at  bar,  the  statement  is  that  certain  real  property  of  the 
defendants  in  Benton  county,  Oregon,  had  been  tlieretofore 
at  I  ;i ("lied,  and  this  is  obviously  a  more  positive  showing  that 
defendants  have  property  in  the  state  than  the  one  held  good 
in  Pike  v.  Kennedy,  15  Or.  420. 
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13.  So,  also,  in  the  latter  case,  it  was  averred  that  personal 
service  could  not  be  made  upon  the  defendants  in  this  state,  for 
the  reason  that  they  had  departed  therefrom,  "and  now  reside 
at  Walla  Walla,  in  the  territory  of  Washington,"  which  was  not 
absolutely  inconsistent  with  their  actually  being  within  the 
state  at  the  time;  while  in  the  affidavits  under  consideration 
the  statement  is  that  the  defendants  not  only  reside  in  the 
state  of  Washington,  but  there  is  a  positive  statement  that  at 
the  time  of  making  the  affidavits  they  were  not  within  the 
state  of  Oregon,  and  in  this  regard  the  showing  is  also  more 
positive  than  the  affidavit  in  Pike  v.  Kennedy,  15  Or.  420. 

14.  Again,  it  is  claimed  that  a  valid  order  for  service  by 
publication  can  be  made  only  after  a  summons  has  been  placed 
in  the  hands  of  the  sheriff,  and  returned,  "Xot  found."  But 
we  find  no  such  provision  in  the  statute.  It  provides  (section 
56)  that  when  service  of  the  summons  cannot  be  made  as  pre- 
scribed in  the  last  preceding  section,  "and  the  defendant,  after 
due  diligence,  cannot  be  found  within  the  state,  and  when  that 
*^''  fact  appears  by  affidavit  to  the  satisfaction  of  the  court 
or  judge  thereof,  ....  and  it  also  appears  that  a  cause  of 
action  exists  against  the  defendant,  or  that  he  is  a  proper  parly 
to  an  action  relating  to  real  property  in  this  state,  the  court 
or  judge  ....  shall  grant  an  order  that  the  service  be  made 
by  publication  of  a  summons"  in  certain  designated  cases. 
This  section  provides  when  service  may  be  made  by  publication, 
and  how  the  necessary  jurisdictional  facts  for  an  order  to  that 
effect  shall  be  made  to  appear.  It  does  not  provide  that  before 
making  the  order  it  shall  appear  from  the  return  of  the  sheriff 
that  the  defendant  cannot  be  found,  but  that  it  shall  so  appear 
by  affidavit  to  the  satisfaction  of  the  court  or  judge  thereof; 
and,  when  the  requisite  facts  thus  appear,  the  court  has  juris- 
diction to  make  the  order:  Goodale  v.  Coffee,  24  Or.  346,  354. 
The  method  of  service  by  publication  is  statutory,  and  it  is 
sufficient  when  the  requirements  of  the  statute,  whatever  they 
are,  have  been  complied  with.  It  is  claimed  by  counsel,  how- 
ever, that  the  only  legal  evidence  of  the  fact  that  service  of  the 
summons  cannot  be  made  as  provided  "in  the  last  preceding 
section"  is  a  return  of  the  sheriff  to  that  effect.  In  support  of 
this  contention  he  cites  section  59  of  Hill's  Annotated  Laws, 
which  provides:  "Whenever  it  shall  appear  by  the  return  of  the 
sheriff,  his  deputy,  or  the  person  appointed  to  serve  the  sum- 
mons, that  the  defendant  is  not  found,  the  plaintiff  may  de- 
liver another  summons  to  be  served,  and  so  on  until  service 
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be  had;  or  the  plaintiiT  may  proceed  by  publication  as  in  this 
title  provided,  at  his  election."  But,  as  we  view  it,  this  section 
has  no  bearing  whatever  on  the  question  under  consideration. 
It  simply  gives  to  the  plaintiff  the  right  to  issue  an  alias 
summons,  or  proceed  by  publication,  as  he  may  elect,  whenever 
it  appears  by  the  return  of  the  sheriff  or  deputy  that  the  de- 
fendant is  ^'"^^  not  found;  but  it  docs  not  undertake  to  pro- 
vide what  the  method  of  procedure  shall  be  in  case  the  plain- 
tiff elects  to  proceed  by  publication.  That  is  elsewhere  pro- 
vided in  the  statute. 

15.  The  next  objection  is  that,  although  the  order  for  pub- 
licaiion  of  the  summons  directs  that  a  copy  of  the  complaint 
and  summons  be  deposited  in  the  postoffice,  addressed  to  the 
defendants  at  their  place  of  residence,  it  does  not  order  such 
deposit  to  be  made  "forthwith,"  as  the  statute  (section  57) 
requires.  The  omission  of  the  word  "forthwith"  from  such 
an  order,  although  required  by  the  statute,  is  not  regarded,  on 
collateral  attack,  as  fatal  to  the  proceedings,  when  it  appears 
that  the  copies  were  in  fact  mailed  within  a  reasonable  time 
after  the  date  of  the  order:  Lyon  v.  Comstock,  9  Iowa,  306; 
Anderson  v.  Goff,  73  Cal.  65,  1  Am.  St.  Rep.  34. 

16.  It  is  claimed,  however,  that  the  deposit  in  this  case  was 
not  so  made.  The  order  for  publication  is  dated  July  13th, 
and  the  publication  was  had  in  the  first  issue  thereafter  of  the 
newspaper  in  which  it  was  directed  to  be  made — on  the  20th — 
and  copies  of  the  complaint  and  summons  mailed  to  the  de- 
fendants on  tlie  same  day;  and,  in  our  opinion,  this  was  a  sub- 
stantial compliance  with  the  requirements  of  the  statute,  and 
was  not  such  a  delay  as  to  oust  the  court  of  the  jurisdiction 
otherwise  rightfully  obtained.  The  object  to  be  accomplished 
by  such  a  dei)osit  in  the  postoffice,  wdiere  the  residence  of  the 
defendant  is  known,  is  to  give  him  such  notice,  in  connection 
with  the  publication  itself,  as  will  inform  him  that  the  suit  is 
pending,  so  that  he  may  have  an  opportunity  to  appear  and 
defend,  if  ho  so  desires;  and  this  i)urpose  is  served,  it  seems  to 
us,  when  the  deposit  is  made  in  the  postoffice  as  early  as  the 
first  '"^^'*  ]iublication,  if  such  publication  itself  is  made  within 
a  reasonable  time  after  the  date  of  the  order. 

17.  It  is  also  claimed  that  the  proof  of  publication  and  of 
the  mailing  is  insufficient  to  sustain  the  judgment  because:  1. 
Such  proof  is  not  attached  to  or  indorsed  on  the  original  sum- 
mons; 2.  The  de]wsit  in  the  postoffice  was  not  made  by  the 
sheriff  or  his  deputy,  or  by  a  person  specially  appointed  by  him 
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or  the  court,  but  "by  an  unofficial  person;  and  the  affidavit  in 
proof  of  such  deposit  does  not  show  that  a  copy  of  the  summons 
required  to  be  published  was  deposited,  or  that  such  copy  was 
certified  to.  But  these  objections  are  each  without  merit. 
There  is  no  principle  of  law  rendering  a  judgment  invalid  on 
collateral  attack  simply  because  the  proof  of  service  of  the 
Bummons  is  not  annexed  to  or  indorsed  on  the  summons  itself. 

18.  Nor  are  we  advised  of  any  provision  of  the  statute  which 
requires  the  proof  of  a  deposit  of  the  complaint  and  summons 
in  the  postoffice,  in  pursuance  of  an  order  for  service  by  publi- 
cation to  be  made  by  the  sheriff  or  his  deputy,  or  a  person 
specially  appointed  for  that  purpose,  or  that  the  copy  of  the 
summons  so  deposited  should  be  certified  to  by  anyone.  Sec- 
tion 54  of  the  statute  designates  the  person  by  whom  service 
of  the  summons  shall  be  made  when  the  defendant  is  found  in 
the  state,  but  it  has  no  reference,  as  we  interpret  it,  to  the 
method  of  service  by  publication.  In  the  latter  case,  the  law 
requires  a  copy  of  the  complaint  and  summons  to  be  deposited 
in  the  postoffice,  directed  to  the  defendant,  if  his  residence  is 
known  to  the  party  making  the  application,  or  can  with  reason- 
able diligence  be  ascertained  (section  57);  but  there  is  no  pro- 
vision that  such  deposit  shall  be  made  by  any  particular  officer 
or  person,  and,  in  our  opinion,  it  is  sufficient  if  made  by  any 
adult  '^■^^  person  competent  to  make  the  required  proof  there- 
of, except,  probably,  the  party  himself. 

19.  It  is  also  insisted  that  the  judgment  is  void  because  the 
original  summons  does  not  appear  in  the  judgment-roll.  But 
there  is  likewise  no  merit  in  this  objection.  The  proof  of  pub- 
lication, as  well  as  the  findings  and  recitals  in  the  judgment  of 
the  court,  shows  that  such  a  summons  was,  in  fact,  issued,  and 
its  omission  from  the  judgment-roll  is,  therefore,  of  no  conse- 
quence at  this  time. 

20.  And,  finally,  it  is  contended  that  the  judgments  upon 
which  this  suit  was  brought  are  void  because  the  attached 
property  had  been  transferred  by  the  Eichardsons  to  their  co- 
defendants  before  the  commencement  of  the  several  actions  at 
law,  and  hence  it  is  claimed  that  they  had  no  interest  therein 
which  could  be  seized  on  attachment,  and  so  the  court  did  not 
obtain  jurisdiction  to  render  any  judgment  whatever.  A  suffi- 
cient answer  to  this  position  is  that  the  complaint  in  this  suit 
avers  that  such  transfer  was  made  for  the  purpose  of  defraud- 
ing creditors,  and  as  to  the  plaintiff  it  is,  therefore,  only  an  ap- 
parent, and  not  a  real,  transfer.     As  to  it,  the  land  still  be- 
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longed  to  the  fraudulent  grantor,  and  was  as  much  suhject  to 
attachment  as  thouyh  the  fraudulent  deed  had  never  been 
made:  Waples  on  Atiachment,  sec.  249;  Mulock  v.  Wilson,  19 
Colo.  296;  Kccne  v.  Sallenbach,  15  Neb.  200;  Williams  v.  Mich- 
enor,  11  N.  J.  Eq.  520;  Grcenway  v.  Thomas,  14  111.  271;  Dewey 
V.  Eckert,  G3  111.  218. 

Having  tlius  disposed  of  the  numerous  objections  to  the 
validity  of  the  judgments  upon  which  this  suit  is  based,  the 
only  remaining  question  is  one  of  fact  to  be  determined 
from  the  testimony.  The  court  below  found  that  the  con- 
veyance from  the  Richardsons  to  their  minor  children  was 
fraudulent  and  void  as  to  the  plaintiff,  and  ^'*^  this  con- 
clusion is,  in  our  opinion,  fully  supported  by  the  testimony. 
It  is  unnecessary  to  state  the  facts  disclosed  by  the  evidence 
in  detail.  It  is  sufficient  that  at  and  prior  to  the  time 
of  the  conveyance  in  question  the  defendants  Richardson 
were  indebted  to  the  plaintiff  in  the  aggregate  sum  of  more 
than  eight  thousand  dollars,  and  to  other  parties  in  large 
sums,  and  were  wholly  insolvent;  that  before  the  date  of  the 
conveyance  they  were  called  upon  by  plaintiff  to  either  pay 
or  secure  the  indebtedness  due  it,  and  several  conferences  had 
been  had  between  them  and  the  officers  of  the  bank  in  regard 
to  the  matter,  during  which  the  question  of  securing  the  in- 
debtedness by  a  mortgage  on  the  Oregon  land  was  considered. 
While  these  negotiations  were  in  progress,  and  while  the  bank 
was  relying  upon  their  honesty  and  good  faith,  they  secretly 
conveyed  their  personal  property  in  Washington  to  one  of  their 
hired  men,  a  part  of  the  stated  consideration  being  wages  al- 
leged to  be  due  him,  took  his  note  for  the  balance,  and  trans- 
ferred it  to  one  of  their  creditors;  and  also  conveyed  the  Oregon 
land  to  their  three  minor  children,  the  eldest  of  whom  was  at 
the  tinic  eighteen  years  of  age,  and  the  youngest  ten,  for  the 
evident  purpose,  as  we  read  the  testimony,  of  preventing  its 
seizure  by  their  creditors. 

It  is  true  the  answer  alleges,  and  the  defendants  A.  C.  and 
Laura  R.  Richardson  undertook  to  claim,  that  the  conveyance 
was  made  to  their  children  in  payment  and  satisfaction  of  a 
debt  due  them.  The  evidence  which  they  offer  in  support  of 
this  defense  is  that  in  1881  they  received  from  the  grandmother 
of  the  children  three  hogs  of  uncertain  pedigree,  but  of  the 
allogod  value  of  five  hundred  dollars,  in  trust  under  an  agree- 
ment to  care  for  them,  and  to  account  to  the  children  for 
their  increase,  and  the  product  thereof,  whenever  the  grand- 
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mother  should  call  upon  them  to  do  so;  that  at  or  about  the 
time  of  the  ^^'^  conveyance  in  question  they  were  called  upon 
to  render  an  account  of  their  trust,  and  upon  such  accouuting 
it  was  found  they  were  indebted  to  their  children  in  the  sura 
of  ten  thousand  four  hundred  and  fifteen  dollars  and  sixty-six 
cents,  and,  upon  demand  of  the  grandmother,  the  conveyance 
was  made  in  payment  thereof.  When  it  is  remembered  that 
this  conveyance  was  made  at  a  time  when  the  defendants  were 
insolvent,  were  being  pressed  by  their  creditors,  and  that  the 
evidence  discloses  that  the  property  received  from  the  chil- 
dren's grandmother,  if  any,  was  used,  managed,  controlled, 
handled,  and  disposed  of  by  the  Eichardsons  at  their  pleasure; 
that  no  account  whatever  was  kept  in  reference  thereto,  and 
no  witness  in  the  case  has  been  able  to  give  even  approximately 
the  several  items  going  to  make  up  the  aggregate  sum  of  ten 
thousand  dollars;  and  the  further  fact  that  one  of  the  grantees 
in  the  conveyance  was  not  born  until  after  the  creation  of  such 
alleged  trust — it  will  be  apparent  that  this  defense,  and  the 
evidence  in  support  of  it,  do  not  appeal  very  strongly  to  a 
court  of  equity. 

21.  The  conveyance,  and  the  circumstances  under  which  it 
was  made,  bear  the  semblance  of  an  attempt  to  cover  up  the 
property,  and  it  was,  therefore,  the  defendant's  duty  to  show 
that  it  was  made  in  good  faith,  and  for  a  valuable  consideration. 
Under  such  circumstances,  the  defendants  ought  to  be  able  to 
point  out  definitely  the  various  items  going  to  make  up  the 
alleged  indebtedness.  As  said  by  Mr.  Justice  Thayer  in  Marks 
V.  Crow,  14  Or.  382:  "Any  other  rule,  where  property  has  been 
shifted  from  one  member  of  a  family  to  another,  and  creditors 
left  unprovided  for,  would  lead  to  the  most  flagrant  frauds. 
The  creditors  could  not  show  that  the  indebtedness  claimed  to 
be  the  consideration  of  the  transfer  did  not  exist.  They  could 
do  no  more  than  to  inquire  when  and  under  what  circumstances 
it  was  created;  and,  unless  the  recipient  of  the  property  ^*^ 
could  give  a  clear  and  precise  account  of  the  items  constituting 
it,  they  should  have  the  right  to  ask  the  court  to  infer  that 
it  was  a  sham  and  pretense;  otherwise  property  might  be  put 
beyond  the  reach  of  creditors  with  impunity."  Fraudulent  in- 
tent is  a  question  of  fact,  but  it  is  agreed  that  it  may  be  in- 
ferred from  the  facts  and  circumstances  surrounding  the  trans- 
action. It  sometimes- — and  often,  indeed — happens  that  the 
surrounding  circumstances  quite  as  satisfactorily  explain  the 
true  hiw  ardiiess  of  the  transaction,  and  import  knowledge  of  its 
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object  or  of  the  intended  fraud,  as  any  other  character  of  testi- 
mony. It  follows  that  the  decree  of  the  court  below  must  be 
affirmed,  aiid  it  is  so  ordered. 


COLLATERAL  ATTACK  ON  .7UDGMENTS.— A  jiidgmont  of  a 
court  having  jiiriwdietion  of  the  parties  and  of  the  subject  matter 
cannot  be  iinpe.'iched  collaterally,  on  the  ground  of  error  or  irregu- 
lai-ity:  Hall  v.  Sauntry.  12  Minn.  420,  71  Am.  St.  Kep.  4'.)7:  nf)te  to 
John-Ston  v.  San  Francisco  Sav.  Union.  7  Am.  St.  Kep.  137;  Knott] 
V.  Taylor.  09  \.  C.  f)!!.  G  Am.  St.  Kep.  547.  Such  an  attack  on  a 
judirmeut  or  order  cannot  lie  successful  unless  the  judgment  or  or- 
der is  void:  Dyer  v.  I.e;icli,  91  Cal.  191,  25  Am.  St.  Kep.  171;  King- 
man V.  I'aulson,  Ilm;  Ip.d.  r,()7.  22  Am.  St.  Rep.  Gil;  and  it  is  not 
void  unless  the  tiling  lacking  or  making  it  so  is  apparent  in  tho 
record:  Kingman  v.  I'aulson,  12G  Ind.  507,  22  Am.  St.  Rep.  GIL  A 
judgment  of  a  courr  of  competent  jurisdiction  cannot  be  collaterally 
impeached,  unless  tlie  record  sliows,  afflrmatively,  a  want  of  juris- 
diction: Notes  to  Brown  v.  AVilson,  52  Am.  St.  Rep.  239;  Hardy  v. 
Beaty,  31  Am.  St.  Rep.  87. 

ATTACrniENT  AGAINST  NONRESIDENTS— JUDGMENT.— If 
a  party  is  a  nonresident,  a  judgment  against  him  is  effectual  only 
as  a  judgment  in  rem,  acting  upon  such  property  as  he  may  have 
within  the  jurisdiction:  Notes  to  Alley  v.  Caspari,  6  Am.  St.  Rep. 
182;  ]\Iorrill  v.  Morrill,  23  Am.  St.  Rep.  11.5.  Service  of  process  by 
pul)lication  enables  the  court  to  give  etTect  to  a  proceeding,  so  far 
only  as  it  is  one  in  rem:  Wilson  v.  St.  Louis  etc.  Ry.  Co.,  108  Mo. 
588,  32  Am.  St.  Rep.  G24.  The  court,  in  such  a  case,  has  jurisdic- 
tion to  enforce  a  pecuniary  penalty  for  the  satisfaction  of  which 
property  has  been  attaclied:  Note  to  Morrill  v.  Morrill,  23  Am.  St. 
Rep.  115.  If  property  is  attaclied,  and  the  defendant  is  served  by 
publication  only,  tlie  court  lias  jurisdiction  to  render  a  judgment  per- 
sonal in  form,  but  affecting  only  the  property  attached:  Neufelder 
V.  German  etc.  Ins.  Co..  G  Wash.  33G.  3G  Am.  St.  Rep.  IGG.  See  note 
to  Ilartzell  v.  Yigen.  GG  Am.  St.  Rop.  GOl.  The  jurisdiction  over  a 
nonresident  on  service  by  puldication  results  from  the  fact  that  ho 
has  property  within  tlie  jurisdiction,  and  extends  only  to  such  prop- 
erty as  was  within  the  state  wlien  the  jurisdiction  attached:  Stone 
V.  Myers,  9  Minn.  303,  8G  Am.  Doc.  104. 

ATTACHMENT  AGAINST  NONRESIDENTS— rROCESS—COIy- 
IjA'I'ERAL  ATTACK. — .ludgments  rendered  upon  constructive  ser- 
vice l)y  pulilication  are  given  the  same  conclusive  effect  and  are 
entilled  to  tlie  same  favoraide  presumptions  as  judgments  upon  per- 
sonal service.  If  Tlie  court  has  jurisdiction,  its  judgment  cannot 
be  impeached  collaterally:  Hardy  v.  Beaty.  84  Tex.  5G2.  31  Am.  St. 
Rep.  SO;  Cruzen  v.  Stephens,  123  Mo.  337.  45  Am.  St.  Rep.  549; 
and  see  the  monographic  note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep. 
iO-i,  treating  of  collateral  attacks  upon  judgments.  In  such  a  case, 
the  judgment  is  not  subject  to  collateral  atiaek  for  any  errors  com- 
mitted by  tlie  court  in  the  course  of  the  proceedings:  Taylor  v. 
Coots.  ."2  Nell.  30.  29  Am.  Si.  llcp.  42G.  11  cannot  lw>  collaterally, 
attacked  for  defects  in  the  affidavit  for  the  publication  of  sum- 
mons, or  even  its  falsity:  Stevens  v.  Reynolds.  143  Ind.  4(>7.  .52  Am. 
St.  Rep.  422;  or  on  tiie  ground  that  such  affidavit  is  insufficient: 
Hanly  v.  Beaty,  84  Tex.  .5(i2,  31  Am.  St.  Rep.  80.  A  collateral  at- 
tack on  an  attachment  can  never  be  sustained  for  causes  wliich  do 
not  render  the  writ  alisolutelv  void,  and  not  merely  voidable:  Mudge 
V.  Steinhart,  78  Cal.  34,  12  Am.  St.  Rep.  17. 
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ATTACnMENT  AGAINST  NONRESIDENTS— ORDER  FOR 
PUBLICATION— SUMMONS— AFFIDAVIT— An  order  for  publica- 
tion of  summons  must  be  based  on  an  atfidavit  by  the  plaintiff 
showing  affirmatively  an  existing  cause  of  action  against  the  de- 
fendant; otherwise  the  court  will  not  acquire  jurisdiction  of  the 
defendant.  The  affidavit  should  show  that  the  defendant  is  a  non- 
resident of,  and  cannot  be  found  within,  the  state,  and  that  due 
diligence  to  find  him  has  been  exercised:  Note  to  Taylor  v.  Coots, 
29  Am.  St.  Rep.  433.  The  filing  of  the  affidavit  is  a  prerequisite  con- 
dition to  an  authorized  publication:  Barber  v.  Morris,  37  Minn.  194, 
5  Am.  St.  Rep.  830.  An  order  for  the  publication  of  the  summons 
must  follow  the  issuance  of  the  summons  and  not  precede  it:  Coffin 
V.  Bell,  22  Nev.  1U9,  5S  Am.  St.  Rep.  738.  An  affidavit  for  the  pub- 
lication of  summons  that  the  defendant  is  a  nonresident  of,  and 
absent  from,  the  state,  and  cannot  be  served  with  summons  therein. 
Is  sufficient  to  authorize  service  by  publication:  Taylor  v.  Coots, 
32  Neb.  30,  29  Am.  St.  Rep.  426;  note  to  Williams  v.  Wescott,  14 
Am.  St.  Rep.  29(5;  Anderson  v.  Goff,  72  Cal.  65,  1  Am.  St.  Rep.  34. 
It  is  not  necessary  for  the  affidavit  for  service  of  summons  by  pub- 
lication upon  a  nonresident  to  show  that  a  writ  of  attachment  has 
issued,  or  that  the  defendant  has  property  in  the  state:  Anderson 
V.  Goff,  72  Cal.  65,  1  Am.  St.  Rep.  34.  Contra,  see  note  to  Williams 
V.  Wescott,  14  Am.  St.  Rep.  296.  Nor  need  the  affidavit  for  attach- 
ment against  a  nonresident  state  that  he  has  property  in  the  state 
subject  to  attachment:  Note  to  Mudge  v.  Steinhart,  12  Am.  St.  Rep. 
22.  But,  while  it  is  not  necessary  to  state  this  fact  either  in  the 
ftffldavlt  for  the  publication  of  summons  or  in  the  affidavit  for  at- 
tachment, the  fact  remains  that  there  is  nothing  to  support  juris- 
diction unless  property  of  the  defendant  is  attached:  See  the  prin- 
cipal case.  It  is  held  In  Hartzell  v.  Vigen,  6  N.  Dak.  117,  66  Am, 
St.  Rep.  589,  that  it  Is  not  necessary,  to  support  a  judgment  based 
upon  constructive  service  of  process,  that  any  attachment  should 
have  been  levied  before  the  publication  of  summons  was  made.  It 
Is  sufl3cient  that  such  levy  f)receded  the  entry  of  the  judgment. 
An  order  for  the  publication  of  summons,  directing  a  deposit  of  a 
copy  of  the  summons  in  the  postoffice,  but  omitting  the  word  "forth- 
with" in  such  direction,  is  not  void  because  of  such  omission,  and 
will  sustain  a  service,  where  such  deposit  was  in  fact  made  on  the 
same  day  the  order  was  signed:  Anderson  v.  Goff,  72  Cal.  65,  1 
Am.  St.  Rep.  34.  Proof  of  service  of  summons  may  be  made  by 
anj'one  competent  to  be  a  witness,  and  who  has  knowledge  of 
the  fact.  Such  proof  is  sufficient  on  collateral  attack:  Taylor  v. 
Coots,  32  Neb.  30,  29  Am.  St.  426;  Hahn  v.  Kelly,  34  Cal.  391,  94 
Am.  Dec.  742.  The  summons  must  precede  the  issuance  of  the  at- 
tachment: Note  to  Langtry  v.  Wayne  Circuit  Judges,  13  Am.  St. 
Rep.  354;  White  v.  Johnson,  27  Or.  282,  50  Am.  St  Rep.  726. 

ATTAGIIMivXT— SUFFICIENCY  OF  RETURN.— If  the  return 
of  a  sheriff  shows  that  he.  In  attaching  realty,  left  a  true  copy  of 
the  attachment  order,  it  will  be  presumed  that  he  did  his  duty  in 
serving  the  writ,  and  that  the  service  was  legally  made,  though  the 
return  does  not  show,  in  so  many  words,  that  he  left  a  copy  of  the 
order  with  an  occupant,  or  if  tliere  was  no  occupant,  in  a  "con- 
spicuous" place  upon  the  land:  Note  to  Hall  v.  Stevenson,  20  Am. 
St.  Rep.  808. 

FRAUDULENT  CONVEYANCES— BURDEN  OP  PROOF.— To 
set  aside  a  conveyance  as  fraudulent,  it  first  devolves  upon  the  at- 
tacking creditor  to  show  a  fraudulent  intent;  but  when  this  Is  done, 
and  the  circumstances  are  suspicious,  the  purchaser  must  prove  that 
he  paid  full  value.  When  a  fact  is  peculiarly  within  the  knowledge 
of  a  party,  he  must  produce  the  neeessary  evidence  to  prove  it: 
Note  to  Butler  v.  Thompson,  72  Am.  St.  Rep.  847. 
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EoAOH  V.  Kelly. 

[194  Pennsylvania  State,  24.] 

NEGLIGENCE— PROXIMATE  CAUSE.— A  man  Is  answer- 
able for  the  consequences  of  a  fault  only  so  far  as  they  are  natural 
or  proximate,  or  may  on  this  account  be  foreseen  by  ordinary  fore- 
cast, and  not  for  those  which  arise  from  a  conjunction  of  his  fault 
with  circumstances  of  an  extraordinary  nature. 

NEGLIGENCE— PROXIMATE  CAUSE.— If  a  saloon-keeper 
furnishes  liquor  to  an  iotoxieated  man,  who  quarrels  with  another 
man  in  the  saloon,  and  then  leaves  and  quarrels  with  a  second  man, 
afterward  proceeding  to  a  private  lot,  where  he  whips  his  second 
opponent  and  then  engages  in  a  fight  with  his  first  opponent,  and 
upon  the  approach  of  the  police  runs  away,  slipping  down  a  steep 
bank,  falling  into  a  sewer  and  breaking  his  neck,  the  furnishing  of 
the  liquor  is  so  remote  from  the  injury  that  it  cannot  be  made  th-e 
basis  of  a  recovery. 

C.  Burleigh  and  "W.  A.  Challener,  for  tEe  appellant. 

W.  J.  Brennen,  for  the  appellee. 

^^  DEAN,  J.  Kelly,  the  defendant,  was  a  licensed  retail 
liquor  dealer  in  the  city  of  Pittsburg.  On  the  afternoon  of 
June  26,  1897,  between  5  and  6  o'clock,  one  John  Eoach,  a  man 
about  thirty-four  years  of  age,  a  puddler  by  trade,  entered 
Kelly's  barroom;  when  there  he  took  one  or  more  drinks  of 
whisky  and  at  the  time  was  visibly  intoxicated;  as  to  whether  he 
was  sober  and  as  to  how  many  drinks  he  took  there  was  con- 
tradictory evidence,  but  the  jury  has  found  both  facts  against 
defendant,  and  we  assume  the  findings  to  be  correct.  While 
in  the  barroom  he  met  John  Atkinson  with  whom  some  time 
before  he  had  quarreled,  and  toward  whom  he  bore  ill-will. 
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The  old  quarrel  was  renewed;  Kelly,  fearing  a  disturbance, 
reqiiested  Koacli  to  leave,  which  he  did;  he  went  out  and  stood 
on  the  pavement  a  very  few  minutes,  then  returned  to  the  bar- 
room and  talked  for  some  minutes  with  several  acquaintances, 
then  went  out  again  to  the  pavement,  where  he  soon  got  into  a 
war  of  words  with  one  Pratt,  the  father  in  law  of  Atkinson;  he 
soon  left  Pratt,  and  a  short  distance  o2  met  Butler,  and  told 
him,  he,  Poach,  was  going  to  have  a  fight;  the  two  walked  back 
to  Pratt;  then  the  three  walked  together  along  the  street  to 
the  entrance  of  a  tunnel  under  the  Baltimore  and  Ohio  Rail- 
road; here  they  met  George  Wessel,  and  the  four  went  through 
it  to  a  vacant  lot  at  the  far  end;  on  this  lot  was  an  open  sewer 
excavation.  Roach  then  took  oS.  his  coat  to  fight  Pratt,  be- 
cause of  insulting  epithets  applied  to  him  by  Pratt  when  in 
front  of  the  barroom;  while  fighting,  Atkinson  came  on  the 
ground  and  took  part  with  his  father  in  law,  Pratt;  then  Butler 
took  part  with  Roach,  and  fought  against  Atkinson;  Roach  de- 
feated Pratt  and  then  went  to  the  help  of  Butler  in  his  fight 
with  Atkinson.  By  this  time  a  noisy  crowd  had  gathered;  the 
police  ran  to  quell  the  disturbance;  it  was  shouted  that  the 
police  were  coming;  the  fighters  and  the  crowd  ran  in  different 
directions;  three  of  them,  one  being  Roach,  attempted  to 
scramble  up  and  over  the  steep  railroad  bank;  Roach  tried  to 
seize  the  legs  of  one  of  ^^  those  before  him  to  help  him  in 
climbing,  missed  his  catch  and  fell  back,  tumbling  down  the 
.steep  bank  into  the  opening  for  the  sewer,  breaking  his  neck 
in  the  fall.  This  was  7  o'clock,  or  from  thirty  minutes  to  an 
hour  after  he  had  taken  his  last  drink  of  liquor  at  Kelly's. 
The  facts,  as  thus  narrated,  were  either  found  by  the  jury  or 
are  undisputed. 

Roach's  widow,  this  plaintiff,  brought  suit  under  the  act  of 
18-54  for  damages  occasioned  by  the  death  of  her  husband  and 
got  a  verdict  for  five  thousand  dollars.  The  act  reads  thus: 
"Any  person  furnishing  intoxicating  drinks  to  any  other  per- 
son in  violation  of  any  existing  law  or  of  the  provisions  of  this 
act  shall  be  held  civilly  responsible  for  any  injury  to  person  or 
property  in  consequence  of  such  furnishing,  and  anyone  ag- 
grieved may  recover  full  damages  against  such  person  so  fur- 
nishing by  action  on  the  case  instituted  in  any  court  having 
jurisdiction  of  such  form  of  action  in  this  commonwealth." 
Then  comes  the  seventeenth  section  of  the  act  of  1887  as  fol- 
lows: "It  shall  not  be  lawful  for  any  person,  with  or  without 
license,  to  furnish  by  sale,  gift,  or  otherwise  to  any  person  any 
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spirituous,  vinous,  malt,  or  brewed  liquors  on  any  day  upon 
which  elections  are  now  or  hereafter  may  be  required  to  be 
held  nor  on  Sunday,  nor  at  any  time  to  a  minor  or  a  person  of 
known  intemperate  habits,  or  a  person  visibly  affected  by  in- 
toxicating drink." 

If  the  violation  of  this  statute  by  defendant  was  the  proxi- 
mate cause  of  the  death  of  Ivoach  it  follows  that  Kelly  is  "civ- 
illy responsible"  to  the  party  aggrieved,  Mrs.  lioach. 

At  the  trial  defendant's  counsel  requested  the  court  to 
charge  that  on  the  undisputed  facts  the  verdict  should  be  for 
defendant;  but  the  learned  judge  was  of  the  opinion  that  it  was 
for  the  jury  to  determine  whether  the  unlawful  sale  of  liquor 
was  the  proximate  cause  of  lioach's  death.  His  legal  conclusion 
is  very  clearly  announced  in  this  quotation  from  the  charge: 
"In  a  case  of  this  kind,  the  burden  of  proof  is  on  the  plaintiff, 
and  it  must  be  established  to  the  satisfaction  of  the  jury  that 
the  death  resulted  from  the  liquor  obtained  at  the  defendant's 
saloon;  in  other  words,  that  that  must  be  the  direct  or  what  in 
law  is  called  the  proximate  cause  of  the  death.  If  the  death 
resulted  from  any  other  cause,  any  intervening  cause,  the  sell- 
ing of  the  liquor  would  not  be  the  proximate  cause;  but  there 
may  have  been  several  little  incidents  occurring  or  little  things 
occurring  ^*^  after  the  sale  of  the  liquor,  and  if  these  are  also 
the  result  of  the  sale  of  the  liquor,  they  would  simply  be  as 
links  in  the  chain  of  causation  and  be  related  back  to  the  origi- 
nal cause." 

Of  course,  defendant  had  but  small  chance  for  a  verdict  un- 
der this  instruction,  nor  from  this  and  other  parts  of  the  charge 
di)  we  suppose  the  learned  judge  intended  he  should  have  much, 
for  he  seems  to  have  been  of  opinion  that  tlie  proximate  cause 
of  the  death  wa?  the  unlawfid  sale  of  the  liquor,  and  he  might 
as  well  have  plainly  said  so  to  the  jury. 

There  are  many  cases  where  the  question  of  remote  or  proxi- 
mate cause  is  for  the  jury;  but  this  is  not  one  of  them.  The 
facts  are  undisputed;  deceased  had  an  old  grudge  against  At- 
kinson; when  heated  by  liquor  he  revived  the  old  quarrel;  in 
gratification  of  his  ill-will  he  also  picked  a  quarrel  with  Pratt, 
the  father  in  law  of  the  man  he  hated;  they  proceeded  some 
distance  to  private  property  and  fouglit;  Eoach  defeated  Pratt, 
then  attacked  Atkinson;  while  engaged  in  this  second  flagrant 
breach  of  the  peace  the  cry  of  police  is  raised,  and  all,  both  the 
drunk  and  sober,  fled;  Roach,  by  the  concurring  circumstancea 
of  the  slip  on  the  bank  and  the  fall  into  the  open  sewer,  was 
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killed.  Admit  that  his  resentment  on  account  of  the  old  grudge 
and  his  quarrelsomeness  were  prompted  by  the  liquor  and  re- 
sulted in  the  fight;  he  received  no  injury  in  that  consequence 
of  defendant's  act;  the  direct  effect  of  the  liquor  ended  with 
the  fight;  in  a  subsequent  attempt,  however,  to  escape  arrest 
for  a  violation  of  law  he  met  his  death;  this  was  an  interme- 
diate cause,  disconnected  from  the  primary  one,  for  which,  un- 
der no  view  of  the  facts,  was  defendant  responsible.  If  Roach 
in  his  flight  had  been  arrested  by  the  officers,  and  in  a  scuffle 
to  escape  from  them  had  met  his  death,  it  might  as  well  have 
been  argued  the  proximate  cause  of  his  death  was  the  unlaw- 
ful sale  of  liquor,  yet  it  is  too  plain  for  argument  that  the  resist- 
ance to  the  officers  was  the  proximate  and  effective  intervening 
cause,  while  at  most  the  sale  of  liquor  was  the  very  remote 
cause.  If  we  apply  the  rule  laid  down  in  Hoag  v.  Lake  Shore  etc. 
R.  R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep.  653,  we  reach  the  same 
conclusion.  As  is  well  said  by  Paxson,  J.,  in  that  case:  "A 
man's  responsibility  for  his  negligence  and  that  of  his  servants 
must  end  somewhere.  There  is  a  possibility  of  carrying  an 
admittedly  correct  principle  too  far.  It  may  be  extended  so 
as  to  reach  the  reductio  ad  absurdum,  ^*  so  far  as  it  applies 
to  the  practical  affairs  of  life."  And  then  quoting  Pennsyl- 
vania R.  R.  Co.  V.  Hope,  80  Pa.  St.  373,  21  Am.  Rep.  100,  he 
adopts  as  the  safest  rule,  "that  the  injury  must  be  the  natural 
and  probable  consequence  of  the  negligence — such  a  conse- 
quence as  under  the  surrounding  circumstances  of  the  case 
might  and  ought  to  have  been  foreseen  by  the  wrongdoer  as 
likely  to  follow  from  his  act."  It  is  said  in  Morrison  v.  Davis, 
20  Pa.  St.  171,  57  Am.  Dec.  695:  "The  general  rule  is,  that  a 
man  is  answerable  for  the  consequences  of  a  fault  only  so  far 
as  the  same  are  natural  or  proximate  as  may  on  this  account 
be  foreseen  by  ordinary  forecast,  and  not  for  those  which  arise 
from  a  conjunction  of  his  fault  with  other  circumstances  of  an 
extraordinary  nature.  Thus,  a  blacksmith  pricks  a  horse  by 
careless  shoeing;  ordinary  foresight  might  anticipate  lameness 
and  some  days  or  weeks  of  unfitness  for  use,  but  it  could  not 
anticipate  that  by  reason  of  the  lameness  the  horse  would  be 
delayed  in  passing  through  a  forest  until  a  tree  fell  and  killed 
him  or  injured  his  rider."  The  statute  on  which  this  suit  is 
founded  imposes  no  higher  degree  of  responsibility  on  the 
liquor  dealer  than  the  common  law  imposes  upon  wrongdoers. 
It  declares  he  "shall  be  held  civilly  responsible  for  any  injury 
to  person  or  property  in  consequence  of  such  furnishing."     The 
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criminal  law  imposes  punishment  without  regard  to  the  conse- 
quences; the  civil  law  damages  only  for  the  natural  and  proba- 
ble consequences  of  the  act.  It  might  be  plausibly  argued 
that  defendant  ought  to  have  so  far  foreseen  as  the  natural  and 
probable  consequences  of  his  act,  that  Eoach  might  have  a 
deadly  fall  on  the  highway  when  going  to  his  home,  or  that 
his  death  might  result  from  being  run  down  by  cars  while 
crossing  a  railroad  track,  or  by  falling  into  water  and  drowning, 
or  possibly  by  exciting  his  quarrelsome  disposition  his  death 
might  have  come  from  a  blow  inflicted  by  some  insulted  antag- 
onist, but  that  he  should  quarrel  with  Pratt,  proceed  deliber- 
ately through  a  tunnel  to  a  private  lot  on  the  opposite  side  of  a 
railway,  leisurely  cast  off  his  clothing,  fight  with  Pratt  and 
beat  him,  then  engage  with  Atkinson,  then,  in  terror  of  the 
law  which  he  had  violated,  flee  from  the  officers,  slip  down  the 
steep  bank  he  was  striving  to  climb,  fall  into  an  open  sewer 
hole  negligently  unguarded  on  a  private  lot,  and  thus  break 
his  neck,  surely  this  was  neither  the  natural  nor  probable  con- 
sequence of  giving  him  drink.  The  alleged  cause  ^^  is  so 
remote  from  the  injury  that  the  learned  judge  ought  to  have 
said  peremptorily  that  there  could  be  no  recovery. 

The  judgment  is  reversed  and  judgment  is  entered  for  de- 
fendant. 


PROXIMATE  CAUSE.— If  an  original  wrong  becomes  Injurious 
only  in  consequence  of  the  intervention  of  a  distinct  wrong- 
ful act  or  omission  by  anotlier,  the  injury  must  be  imputed  to  the 
last  wrong  as  the  proximate  cause:  Pickett  v.  Wilniington  etc.  R, 
R.  Co.,  117  N.  C.  616.  53  Am.  St.  Rop.  611.  Proximate  cause  l9 
treated  at  length  in  the  note  to  Gilson  v.  Delaware  etc.  Canal  Co., 
36  Am.  St.  Rep.  807-861. 

DEATH  BY  WRONGFUL  ACT-SALOON-KEEPER'S  LIABIL- 
ITY FOR. — One  who  sells  Intoxicating  liquor  to  a  husband,  who 
becomes  intoxicated  thereby,  and  in  consequence  of  his  abusive  lan- 
guage is  killed  by  a  third  party,  is  not  liable  in  damages  to  the 
wnfe  for  the  death:  Shugart  v.  Egan,  83  111.  56,  25  Am.  Rep.  359. 
See,  further,  the  monographic  notes  to  Gilson  v.  Delaware  ete.  Canal 
Co..  36  Am.  St.  Rep.  830,  831;  Brown  v.  Electric  Ry.  Co.,  70  Am. 
St.  Rep.  669-6S7. 
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Little  Saw  Mill  Yalley  Turnpike  or  Plank 
EoAD  Company  v.  Federal  Street  &  Pleasant 
Valley  Passenger  Railway  Company. 

[194  Pennsylvania  State,  144  ] 

CORPORATIONS— POWER  TO  CONTRACT.— A  street  rail- 
road company  operatinj?  by  horse  power  on  the  roadbed  of  a  turn- 
pike company  has  corporate  power  when  it  constructs  an  electric 
road  to  enter  into  a  contract  with  the  former  company  to  com- 
pensate it  for  the  increased  burden  placed  upon  its  property. 

CORPORATIONS— SEALr-PRESUMPTION.— If  the  common 
seal  of  a  corporation  is  affixed  to  an  instrument  and  the  signatures 
of  the  proper  ofiicers  are  proved,  it  is  presumed  that  the  officers  did 
not  exceed  their  autliority,  and  the  seal  itself  is  prima  facie  evidence 
that  it  was  affixed  by  proper  authority. 

W.  P.  Potter  and  W.  A.  Stone,  for  the  appellant. 

W.  B.  Eodgers,  for  the  appellee. 

14T  BROWN,  J.  The  Federal  Street  &  Pleasant  Valley 
Passenger  Railway  Company,  appellant,  incorporated  under  the 
act  of  February  20,  18G8,  was  occupying  at  the  time  of  the 
execution  of  the  contract  sued  upon  a  portion  of  the  appellee's 
roadbed,  with  its  tracks  upon  which  cars  were  run  by  horse 
power.  The  agreement  under  which  it  had  its  tracks  upon 
the  turnpike  or  plank  road  seems  to  have  been  a  verbal  one, 
the  terms  of  the  same  being  immaterial  in  considering  the 
questions  raised  on  this  appeal.  In  1889  the  appellant  decided 
to  change  its  motive  power  to  electricity,  and  in  making  this 
change  others  became  necessary.  New  and  additional  tracks 
were  required,  as  well  as  overhead  construction,  for  the  opera- 
tion of  the  road  by  the  new  power.  These  changes  imposed 
new  and  additional  burdens  upon  the  appellee,  entitling  it  to 
compensation,  and  there  can  be  no  question  that  the  appellant 
had  corporate  power,  implied  if  not  express,  to  provide  by 
agreement  what  should  be  paid  to  the  turnpike  or  plank  road 
company,  instead  of  having  the  same  adjusted  by  adverse  and 
expensive  proceedings  at  law. 

An  agreement  in  its  name  was  executed  by  D.  F.  Henry,  its 
president,  providing,  among  other  things,  for  the  change  to 
electricity  ^■*^  as  a  motive  power,  and,  in  consideration  of  the 
change  so  allowed,  guaranteeing  to  the  Little  Saw  Mill  Valley 
Turnpike  or  Plank  Road  Company,  payment  by  the  appellant 
each  year  after  1889  of  any  deficiency  in  the  gross  receipts 


Dec.  '99.]    Little  Saw  Mill  etc.  Co.  v.  Federal  etc.  Ry.    691 

based  upon  those  received  in  that  year.  The  tolls  diminished 
for  the  years  1893  to  1896,  inclusive,  six  thousand  four  hundred 
and  twenty-eight  dollars  and  sixty-three  cents,  and  this  suit 
was  brought  i'or  the  recovery  of  that  sum.  On  the  trial,  the 
plaintiff  insisted  that  this  deficiency  in  tolls  was  the  measure  of 
recovery  fixed  by  the  contract,  but  the  court,  fairly  and  liber- 
ally construing  it,  at  least  so  far  as  the  defendant  was  con- 
cerned, did  not  sustain  this  view.  The  jury  were  instructed 
that  the  amount  recoverable  was  what  they  might  find  was  the 
loss  in  tolls  due  to  the  substitution  of  electricity  for  horse  and 
mule  power  in  moving  the  cars.  They  were  told  to  ascertain 
to  the  best  of  their  ability  under  the  evidence  what  amount,  if 
any,  of  tolls  had  been  lost  by  the  defendant's  use  of  electricity 
on  its  cars,  and  that  if  no  loss  had  occurred  by  the  use  of  it,  the 
plaintiff  could  not  recover.  Their  attention  was  called  to  what 
might  have  been  other  causes  for  the  diminution  of  the  re- 
ceipts, and  their  verdict,  in  the  light  of  the  meager  evidence 
to  guide  them,  was  in  favor  of  the  plaintiff  for  less  than  one- 
third  of  its  claim.  "We  cannot  disturb  it,  if  the  instructions 
complained  of  were  not  improper. 

The  first  complaint  is,  that  the  court  erred  in  not  holding 
that  the  contract  was  ultra  vires,  and  that,  therefore,  the  plain- 
tiff could  not  recover.  The  court  properly  refused  so  to 
charge  the  jury,  and  the  first  assignment  of  error  is  over- 
ruled. It  is  insisted,  however,  that  the  railroad  company  was 
not  bound  by  the  contract,  because  it  was  made  by  the  presi- 
dent without  authority  from  the  corporation  or  its  board  of 
directors.  It  is  signed  by  the  president.  The  corporate  name 
attached  was  apparently  in  the  handwriting  of  the  secretary, 
and  the  common  seal  was  aflixod.  Neither  officer  was  called  to 
deny  authority  to  act,  and  the  presumption  was  that  it  had  been 
given.  The  maxim.  Omnia  praesumuntur  rite  esse  acta,  applies 
to  acts  done  on  behalf  of  corporations,  and  it  can  never  be  pre- 
sumed that  a  corporate  agent  is  acting  wrongfully;  or  that  an 
act  which  might  have  been  a  proper  act  to  do  on  behalf  of  the 
corporation  was  done  under  circumstances  rendering  it  in\- 
proper:  Ta3dor  on  Private  Corporations,  sec.  201.  ''Where 
^■*^  a  party  deals  with  a  corporation  in  good  faith — the  trans- 
action is  not  ultra  vires — and  he  is  unaware  of  any  defect  of 
authority  or  other  irregularity  on  the  part  of  those  acting  for 
the  corporation,  and  there  is  nothing  to  excite  suspicion  of  such 
defect  or  irregularity,  the  corporation  is  bouTid  by  the  contract, 
although  such  defect  or  irregularity  in  fact  exists.     If  the  con- 
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tract  can  Le  valid  under  any  circumstances,  an  innocent  party 
in  such  a  case  has  a  right  to  presume  their  existence,  and  the 
corporation  is  estopped  to  deny  them":  Merchants'  Bank  v. 
State  Bank,  10  Wall.  644.  "When  the  common  seal  of  a  cor- 
poration appears  to  he  affixed  to  an  instrument,  and  the  signa- 
tures of  the  proper  officers  are  proved,  the  courts  are  to  pre- 
sume that  the  officers  did  not  exceed  their  authority,  and  the 
seal  itself  is  prima  facie  evidence  that  it  was  affixed  by  proper 
authority":  Angell  and  Ames  on  Corporations,  sec.  224.  The 
second  point  submitted  by  defendant  was  properly  refused. 
The  second  and  third  assignments  of  error  are  overruled  and 
the  judgment  affirmed. 


CORPORATIONS— IMPLIED  POWERS— In  every  express  grant 
of  power  to  a  corporation  there  Is  Implied  a  power  to  do  whatever 
Is  necessary  or  reasonably  appropriate  to  the  exercise  of  the  au- 
thority expressly  conferred:  Northside  Ry.  CJo.  v.  Worthington,  88 
Tex.  562,  53  Am.  St.  Rep.  778,  and  note. 

ULTRA  VIRES  CONTRACTS  of  private  corporations  are  dis- 
cussed in  the  note  to  In  re  Assignment  Mutual  etc.  Ins.  Co.,  70  Am. 
St.  Rep.  156-180. 

CORPORATE  SEAL  AS  EVIDENCE.— The  presence  of  the  cor- 
porate seal  on  a  contract  purporting  to  be  executed  by  a  corporation 
Is  not  evidence  that  the  person  who  aflBxed  it  was  authorized  to  do 
80,  or  that  the  contract  is  the  contract  of  the  corporation:  Morrison 
V.  Wilder  Gas  Co.,  91  Me.  492,  64  Am.  St.  Rep.  257.  But  see  the 
note  to  this  case,  pages  262-265. 


Beilstein  v.  Beilstein. 

[194  Pennsylvania  State ^  152.] 

WILLS— GIFT  OF  INCOME.— A  devise  of  the  Income  of  land 
!b  a  gift  of  the  land  itself. 

WILLS— DEVISE  OVER— "FAMILY."— A  devise  over  in  case 
the  devisee  should  die  "without  leaving  a  family"  Is  an  Implied  de- 
vise to  the  family  of  the  devisee  if  she  should  leave  one. 

WILLS— "DIE  WITHOUT  LEAVING  FAMILY"— MEANING 
OF.— A  devise  to  a  daughter  of  the  Income  of  land  "as  long  as  she 
lives,  but  should  she  die  without  leaving  a  family,"  then  over,  means 
death  -witliout  issue  or  heirs  of  her  body,  and  refers  to  an  Indefinite 
failure  of  issue  creating  a  fee  tall  In  the  first  taker,  enlarged  to  a 
fee  simple  by  statute. 

A.  H.  Rowand  and  H.  H.  Rowand,  for  the  appellants. 

J.  W.  Kinnear,  for  the  appellee. 
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*f5*  MITCHELL,  J.  The  language  of  the  wHl  is  ''it  is  my 
desire  tliat  my  daughter  Gertie  Beilstein  shall  receive  the  in- 
come of  my  property  ....  as  long  as  she  lives,  but,  should 
she  die  without  leaving  a  family,"  then  over  to  testator's  broth- 
ers and  sisters,  the  appellants. 

The  gift  of  the  income  is  the  gift  of  the  land  itself:  Drusa- 
dow  V.  Wilde,  63  Pa.  St.  170;  Curry  v.  Patterson,  183  Pa.  St. 
238.  In  the  former  case  it  is  said  by  Sharswood,  J.:  "There  is 
no  construction  of  words  older  and  better  settled  than  that  a 
grant  or  devise  of  the  profits  of  land  passes  the  land  itself,  'for 
what,'  says  Lord  Coke,  'is  the  land  but  the  profits  thereof,  for 
thereby  vesture,  herbage,  trees,  mines  and  all  whatever  parcel 
of  the  land  doth  pass':  Coke  on  Littleton,  4,  6." 

The  devise  over  in  case  Gertie  should  die  "without  leaving 
a  family"  is  an  implied  devise  to  her  family  if  she  should  leave 
one.  It  is  only  if  she  docs  not  that  the  devise  over  is  to  take 
effect,  and  there  is  a  necessary  implication  that  in  the  other 
unexpressed  contingency  of  her  leaving  a  family  the  estate  is 
to  go  to  them.  This  is  practically  assumed  without  question 
^^**  in  the  long  line  of  cases  on  the  subject,  which  are  care- 
fully reviewed  in  Seybert  v.  Hibbert,  5  Pa.  Sup.  Ct.  537.  The 
contest  in  all  of  them  has  been  whether  the  devise  over  was 
upon  a  definite  or  an  indefinite  failure  of  issue. 

The  present  case,  therefore,  turns  on  the  meaning  to  be  given 
to  the  word  "family"  in  the  testator's  intent.  "Family"  is  not  a 
technical  word,  nor  can  it  be  given  any  technical  meaning,  irre- 
spective of  the  context  and  scope  in  which  the  test?  tor  used  it. 
It  is  conceded  that  it  includes  children,  and  the  appellant's  con- 
tention is  that  it  means  children  only.  But  it  is  a  broader  word 
than  children.  In  a  very  common,  if  not  the  most  usual,  sense, 
it  includes  all  the  persons  of  the  same  blood  who  are  dwelling 
together  in  one  household,  and,  in  many  cases,  even  the  condi- 
tion of  the  same  blood  is  not  requisite,  and  servants  and  others 
may  be  included,  as,  for  instance,  for  the  service  of  process.  As 
already  said,  it  is  admitted  that  the  testator  by  the  word  "fam- 
ily" meant  to  include  children.  If  the  devisee  had  been  mar- 
ried and  with  cliildren  and  grandchildren  all  dwelling  with  her 
as  part  of  her  household,  when  the  testator  wrote  his  will,  there 
could  be  no  doubt  whatever  that  the  testator,  if  he  had  then 
used  the  word  "family,"  meant  to  include  them  all.  But  on 
what  ground  shall  we  assign  it  a  narrower  meaning  when  used 
with  reference  to  the  indefinite  future?  When  he  wrote  his  will 
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his  daughter  was  a  child  of  ten  years,  and  he  was  providing  for 
her  in  her  unknown  circumstances  after  his  death.  He  foresaw 
that  if  she  lived  to  grow  up  she  might  marry  and  have  children, 
and  he  meant  to  provide  for  them  as  well  as  for  her.  Even  the 
word  "children"  may  be  construed  to  include  grandchildren,  if 
it  clearly  appears  that  it  was  used  with  that  intent:  Eichel- 
herger's  Estate,  5  Pa.  St.  264.  Had  the  testator  used  the  word 
"children,"  and  his  daughter  had  survived  all  her  children  and 
died  leaving  grandchildren  only,  it  hardly  admits  of  doubt  that 
the  true  construction  of  his  intent  would  have  included  them. 
But  he  used  a  more  comprehensive  word  than  "children,"  a 
word  that  would  certainly  have  included  grandchildren  and  re- 
moter descendants  if  in  existence  then,  and  we  see  no  reason  to 
exclude  them  from  his  meaning,  though  children  and  grandchil- 
dren were  then  all  alike  only  in  posse.  The  natural  scope  of 
the  word  "family"  in  this  connection  is  shown  by  Justice  Bell's 
use  of  it  in  the  opinion  in  Eichelberger's  Estate,  5  Pa.  St.  2G4. 

150  cj^  jg  p]aiji  that  when  preparing  his  will  [the  testator] 
had  in  his  mind's  eye  all  his  family  consisting  of  his  immediate 
descendants  then  living." 

We  are,  therefore,  clearly  of  opinion  that  by  the  words  "die 
without  leaving  a  family"  the  testator  meant  die  without  issue 
or  heirs  of  her  body,  and  under  all  our  cases  this  refers  to  an 
indefinite  failure  of  issue,  which  creates  a  fee  tail  in  the  first 
taker,  enlarged  to  a  fee  simple  by  the  statute.  Judgment, 
therefore,  was  properly  entered  for  defendant. 

Judgment  affirmed. 

A  DEVISE  OF  THE  RENTS,  profits,  and  Income  of  property  Is 
In  effect  a  devise  of  the  property  itself:  Johnson  v.  Johnson,  92 
Tenn.  .559,  36  Am.  St.  Rep.  1(M. 

THE  WORD  "FAMILY,"  IN  A  WILL,  under  the  English  rule 
Includes  children  alone,  but  In  America  the  term  has  a  broader  ap- 
plication: See  extended  note  to  Wade  v.  Jones,  61  Am.  Dec.  588, 
689. 
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SPECIFIC  PERFORMANCE— IMPLIED  COVENANTS— OIIj 
LEASE.— A  court  of  oqiiity  lias  uo  jurisdiction  to  specitically  enforce 
implied  covenants  in  an  oil  and  gas  lease,  unless  it  appears  that  the 
lessee  is  fraudulently  evading  his  obligations  to  the  lessor. 

LAxXULOItD  AND  TENANT— OIL  LEASES.— There  is  no 
special  relation  of  trust  or  coulldence  between  the  lessor  and  kssee 
in  gas  or  oil  leases  any  more  than  in  any  other.  Like  all  other  con- 
tracting parties,  they  deal  at  arm's  length,  each  for  his  own  interest, 
and  so  long  as  the  question  is  one  of  business  judgment  and  man- 
agement, the  lessee  is  not  bound  to  worlc  unprohiably  for  liimself 
for  the  prolit  of  the  lessor,  and  the  parties  must  be  left  to  their  own 
ways.  It  is  only  when  a  manifestly  fraudulent  use  of  opportuni- 
ties and  control  is  shown  that  courts  are  authorized  to  interfere, 

LANDLORD  AND  TENANT— OIL  LEASER-RIGHTS  OP 
LESSEE. — If  a  lessee  of  oil  or  gas  lands  derives  some  collateral  or 
incidental  advantage  from  his  leases  of  adjoining  land,  he  is  enti- 
tled to  it  just  as  a  stranger  would  be.  He  may  operate  them  jointly 
at  less  expense,  or  he  may  be  helped  in  other  ways  by  having  both 
under  one  management.  It  is  only  when  the  wells  on  adjoining  ter- 
ritory are  being  fraudulently  used  to  drain  the  complainant's  land 
that  courts  have  any  occasion  to  interfere, 

LANDLORD  AND  TENANT— OIL  LEASES— RIGHTS  OF 
TENANT— VESTED  RIGHTS— EQUITY  JURISDICTION.— Les- 
sees in  an  oil  lease  who  have  bound  themselves  by  covenants  to  de- 
velop a  tract,  and  have  entered  and  produced  oil,  have  a  vested  es- 
tate in  the  land  which  cannot  be  taken  away  on  any  mere  difference 
of  judgment,  and  the  jurisdiction  of  equity  to  decree  any  specific 
act  against  the  lessee  or  to  declare  a  forfeiture  depends  on  fraud 
averred  and  fully  proved. 

J.  McF.  Carpenter  and  E.  W,  Cummins,  for  the  appellant. 

J.  K.  r.  Duff,  for  the  appellee. 

^^  MITCHELL,  J.  This  is  a  bill  in  equity  by  lessor 
against  lessee  for  specific  performance  of  covenants,  or  in  the 
alternative  for  forfeiture  of  the  lease  and  also  for  an  account. 
As  the  covenants  are  merely  implied,  and  their  extent  depends 
altogether  on  oral  evidence  of  opinions,  the  case  for  relief  is 
wholly  wanting  in  that  precision  and  certainty  of  contractual 
duty  which  is  necessary  to  sustain  the  ordinary  chancery  decree 
for  specific  performance.  The  jurisdiction  of  equity  in  a  similar 
case  was,  however,  sustained  in  Kleppner  v.  Lemon,  176  Pa.  St. 
502,  and  we  do  not  now  propose  to  question  it.  But  that  de- 
cision was  on  the  ground  of  fraud,  the  majority  of  the  court 
being  of  opinion  that  the  defendant  was  fraudulently  evading 
his  obligations  to  plaintiff  while  draining  the  oil  from  plaintiff's 
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land  through  wells  on  adjacent  territory.  "The  findings 
show,"  says  Williams,  J.,  "that  it  is  the  expressed  purpose  of 
the  defendant  to  secure  Kleppner's  oil  through  his  wells  on  the 
Garlach  and  Stotler  tracts  of  land."  The  basis  necessary  to 
sustain  the  hill,  therefore,  is  fraud,  and  that,  of  course,  must  be 
affirmatively  and  clearly  proved. 

S40  There  is  no  relation  of  special  trust  or  confidence  be- 
tween lessor  and  lessee  in  gas  or  oil  leases,  any  more  than  in 
any  other.  Like  all  other  contracting  parties  they  deal  at 
arm's  length,  each  for  his  own  interest.  So  long  as  the  ques- 
tion is  one  of  business  judgment  and  management,  the  lessee 
is  not  bound  to  work  unprofitably  to  himself  for  the  profit  of 
the  lessor,  and  the  parties  must  be  left,  as  in  other  cases,  to 
their  own  ways.  It  is  only  when  a  manifestly  fraudulent  use 
of  opportunities  and  control  is  shown  that  courts  are  author- 
ized to  interfere. 

The  defendant  contracted  by  its  lease  to  put  down  one  well 
on  the  plaintiff's  land;  it  has  in  fact  put  down  five.  The  bill 
charges,  however,  that  the  five  were  put  down  on  the  eastern 
half  of  the  farm,  to  the  neglect  of  the  development  of  the  west- 
ern half,  and,  further,  that  although  five  wells  were  sunk  on 
the  eastern  side,  yet  defendant  was  unduly  draining  that  part 
of  the  land  by  wells  on  adjoining  territory  leased  from  other 
owners.  As  to  this  latter  complaint  the  bill  asked  that  such 
outside  wells  'T}e  decreed  to  be  wells  taking  and  draining  the 
oil  from  plaintiff's  said  land,"  and  that  an  account  and  payment 
be  ordered.  The  plaintiff's  case,  however,  was  so  absolutely 
wanting  in  merit  on  this  branch  that  the  learned  judge  below 
not  only  granted  no  relief,  but  did  not  even  discuss  it  in  his 
conclusions  of  law.  It  would  not  be  necessary,  therefore,  for 
us  to  consider  this  part  of  the  case  at  all,  were  it  not  that  the 
evidence  throws  a  very  strong  light  on  the  main  question  of 
good  faith  in  the  defendant's  whole  plan  of  operations  for  the 
development  of  the  farm. 

As  already  said,  defendant's  contract  obligation  was  to  sink 
one  well.  It  has  sunk  five.  One  of  these,  known  as  Colgan 
No.  5,  it  was  desirable  in  defendant's  judgment  to  locate  very 
near  the  line  of  another  lessor,  Caldwell.  Defendant  accord- 
ingly consulted  both  plaintiff  and  Caldwell,  who  both  agreed 
to  the  location  chosen,  with  the  notice  from  defendant  to  plain- 
tiff that,  if  it  proved  a  paying  well,  defendant  would,  in  justice 
to  Caldwell,  put  down  another  on  Caldwell's  side  of  the  line  a3 
an  offset.     This  was  done.     The  well  on  plaintiff's  side  of  the 
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line  proved  a  fair  producer,  though  it  declined  after  a  few- 
weeks,  and  the  other  well  was  then  sunk  on  Caldwell's  side  and 
proved  about  an  equal  producer.  This  second  well,  known  as 
Caldwell  No.  4,  is  the  chief  subject  of  plaintitl's  complaint  and 
request  ^*'-  for  an  account.  It  is  quite  apparent,  as  the 
learned  judge  reports,  that  each  of  these  wells  draws  its  supply 
partly  from  the  other's  territory,  but  this  was  foreseen,  and  an 
express  agreement  made  as  to  the  location  of  the  first  one  and 
the  necessity  for  the  second  "as  an  offset."  The  plaintiff's  bill, 
therefore,  on  this  branch  is  conclusively  met  by  his  own  agree- 
ment beforehand  to  the  conduct  he  now  complains  of.  In  cases 
of  this  kind,  arising  from  conflicting  claims  as  to  the  territory 
from  which  the  supply  of  any  particular  well  is  drawn,  the 
rights  and  duties  of  the  parties  must  be  determined  by  their 
contracts.  As  between  the  parties,  each  lease  must  stand  npon 
its  own  terms.  The  obligations,  for  example,  of  the  defendant 
to  the  plaintiff  depend  on  the  lease  from  the  latter  to  the  form- 
er, and  are  not  in  any  way  increased  or  diminished  by  other 
leases  from  other  parties.  If  the  defendant  derives  some  col- 
lateral or  incidental  advantages  from  its  leases  of  adjoining  ter- 
ritory, it  is  entitled  to  them  just  as  a  stranger  wonld  be.  It 
may  operate  them  jointly  at  less  expense,  or  it  may  be  helped 
in  other  ways  by  having  both  under  one  management.  It  is 
only  when  the  wells  on  adjoining  territory  are  being  fraudu- 
lently used  to  drain  the  complainant's  land  that  courts  have 
any  occasion  to  interfere.  The  practical  test  is  to  be  found  in 
the  question,  Are  the  outside  wells,  as,  for  example,  the  Cald- 
well, draining  the  Colgan  wells  to  such  an  extent  that  if  the 
former  were  operated  by  a  third  party,  the  defendant,  as  les- 
see of  the  latter,  would  find  it  good  management  to  put  down 
another  well  to  save  its  own  leased  territory  from  exhaustion? 
If  so,  then  good  faith  to  its  lessor  would  require  it  to  put  down 
the  additional  well  that  the  lessor  might  get  his  proper  royalty. 
But,  if  not,  the  latter  has  no  cause  of  complaint.  If  plaintiff, 
as  owner,  would  not  find  it  profitable  to  put  down  a  wlU  to 
stop  his  neighbor's  drainage  of  his  land,  the  lessee  cannot  bo 
held  to  any  higher  o])ligation.  He  is  not  bound  to  work  at 
his  own  loss  for  his  lessor's  profit.  In  the  present  case,  so  far 
from  establishing  any  fraud,  the  plaintiff  has  clearly  shown  the 
entire  good  faith  of  the  defendant. 

On  the  other  branch  of  the  case  the  court  below  found  that 
tlie  western  holf  of  the  farm  '•'would  furnish  at  least  one  paying 
well."  and  decreed  that  a  well  should  lie  put  down  by  ilie  ap- 
pellant.   There  is,  unfortunately,  no  evidence  whatever  to  sup- 
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port  *^  this  finding.  Not  a  single  witness  says  so,  and  three 
experienced  operators  examined  by  defendant  testify  positively 
as  to  their  judgment  that  another  well  would  not  pay  for  its 
cost.  All  that  the  plaintiff  showed  was  that  there  are  several 
wells  on  the  farjns  adjoining  the  west  half,  which  are  producing 
oil.  How  much  was  not  shown,  nor  whether  any  one  of  them 
had  paid  for  its  cost.  On  the  other  hand,  the  defendant's  wit- 
nesses testified  that  these  wells  were  light  producers,  and  while 
they,  being  down,  can  now  be  worked  at  a  profit,  yet  they  have 
not  paid  for  their  cost,  and  are  a  positive  disproof  of  the  wisdom 
of  putting  down  another. 

The  extent  of  plaintiff's  own  testimony  was  that  he  thought 
he  "could  get  plenty  of  other  parties  to  take"  the  land,  "but 
I  will  do  it  myself."  This  is  very  far  short  of  what  is  required. 
So  long  as  the  lessee  is  acting  in  good  faith,  on  business  judg- 
ment, he  is  not  bound  to  take  any  other  party's,  but  may  stand 
on  his  own.  Every  man  who  invests  his  money  and  labor  in  a 
business  does  it  on  the  confidence  he  has  in  being  able  to  con- 
duct it  in  his  own  way.  No  court  has  any  power  to  impose  a 
different  judgment  on  him,  however  erroneous  it  may  deem  his 
to  be.  Its  right  to  interfere  does  not  arise  until  it  has  been 
shown  clearly  that  he  is  not  acting  in  good  faith  on  his  business 
judgment,  but  fraudulently,  with  intent  to  obtain  a  dishonest 
advantage  over  the  other  party  to  the  contract. 

Nor  is  the  lessee  bound  in  case  of  difference  of  judgment  to 
surrender  his  lease,  even  pro  tanto,  and  allow  the  lessor  to  ex- 
periment. Lessees  who  have  bound  themselves  by  covenants  to 
develop  a  tract,  and  have  entered  and  produced  oil,  have  a 
vested  estate  in  the  land  which  cannot  be  taken  away  on  any 
mere  difference  of  judgment.  It  is  not  within  the  jurisdiction 
of  any  court  to  oust  the  owner  and  forfeit  the  title  to  estates 
in  that  way,  and  the  jurisdiction  of  equity  to  decree  any  specific 
act  or  declare  forfeiture  depends  on  fraud  averred  and  fully 
proved.  Experimental  drilling  of  other  wells  on  the  western 
portion  of  this  tract  may  work  injury  to  defendant's  wells  al- 
ready down,  without  any  corresponding  advantage  to  the  plain- 
tiff. The  weight  of  the  evidence  is  that  such  would  be  the 
probable  result,  but  whether  it  would  or  not  the  defendant  is 
not  bound  to  submit  to  the  experiment.  It  has  an  estate  in 
the  whole  tract,  has  fully  performed  its  agreement  in  relation 
*'*^  thereto,  and  not  a  single  fact  has  been  shown  to  authorize 
the  court  to  interfere  with  its  title  or  possession. 

Decree  reversed  and  bill  directed  to  be  dismissed  with  costs. 
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SPECIFIC  PEKFOKMANCE  OF  LEASES  is  discussed  in  tlio  ex- 
tendod  note  to  Walhice  v.  Sco.irgins,  17  Am.  St.  Rep.  755-757.  Any 
uncertainty  in  tlie  tcrnis  of  a  lease  will  defeat  its  specific  enforce- 
ment: See  monofirapliic  note  to  Atwood  v.  Cobb,  26  Am.  Dec.  669. 

ON  OIL  LEASES  and  their  construction,  see  McKnight  v.  Manu- 
facturers' Nat.  Gas  Co.,  14(1  I'a.  St.  ]sr>.  I'S  Am.  St.  Rep.  790;  Wetr 
tengel  ?.  Gormley,  100  I'u.  St.  559,  40  Am.  St  Rep.  733. 


Braun  v.  Braun. 

[194  Pennsylvania.  tTATE,  287.] 

MARRIACxE  AND  DIVORCE-CRUELTY.-A  divorce  may 
be  granted  a  wife  upon  evidence  showing  that  the  husband  In  his 
conduct  toward  her  has  been  guilty  of  vile  indecency,  obscenity, 
dreadful  profanity,  coarse  and  brutal  vulgarity,  and  that  he  added 
1o  this  charges  again.*t  the  virtue  of  such  wife,  denying  the  pater- 
nity of  his  children,  accusing  her  of  adultery,  compelling  her  to 
talie  dangerous  drugs,  and  urging  her  to  consent  to  a  criminal  op- 
eration to  produce  an  abortion,  and  spreading  his  accusations  broad- 
cast without  apparent  cause,  except  an  insane  and  unfounded  jeal- 
ousy. 

MARRIAGE  AND  DIVORCE— PLEADING.— A  libelant  in  a 
divorce  case  may  .ioin  two  or  more  distinct  causes  for  divorce  in 
the  same  bill.  Thus,  cruelty  and  adultery  may  be  set  up  in  the 
same  libel  for  divorce. 

J.  D.  Watson,  L.  McGnistion,  "W.  A.  Forquer,  F.  H.  Murphy, 
and  W.  S.  McElroy,  for  the  appellant. 

J.  M.  Thompson,  J.  M.  Galbreath,  H.  L.  Christie  and  W.  0. 

Thompson,  for  the  appellee. 

^^^  GREEN,  J.     This  was  a  proceeding  for  divorce  a  vinculo 

Ly  a  wife  against  her  husband  in  which  the  libel  alleged  cruel 
and  barbarous  treatment  and  also  adultery.  A  jury  trial  was 
had  and  resulted  in  a  general  verdict  in  favor  of  the  libelant. 
So  far  as  the  questions  of  fact  are  concerned,  the  verdict  of 
the  jury  establishes  the  truth  of  both  the  charges.  An  ex- 
amination of  the  testimony  develops  a  great  mass  of  evidence, 
far  more  than  suHicicnt  to  justify  the  verdict  on  both  charges. 
It  Beems  almost  incredible  that  any  man  fit  to  associate  with 
his  fellowmen  could  possibly  be  guilty  of  the  vile  indecency, 
the  obscenity,  the  dreadful  profanity,  the  coarse  and  brutal 
vulgarity  with  which  this  respondent  constantly  treated  his 
wife.  Added  to  this,  his  charges  against  the  virtue  of  his 
wife,  denying  the  paternity  of  '-^^^  his  children,  accusing  her 
of  adulterous  intercourse  with  other  men,  comiielling  her  to 
take  dangerous  drugs,  and  urging  her  to  consent  to  a  criminal 
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operation,  all  to  produce  an  abortion,  and  spreading  his  ac- 
cusations broadcast  throughout  the  community,  without  any 
apparent  cause  except  an  insane  and  unfounded  jealousy,  make 
out  a  case  of  such  cruel  and  barbarous  treatment  as  is  seldom 
heard  in  courts  of  justice.  The  language  he  constantly  used 
to  his  wife  is  too  filthy  and  vile  to  quote,  but  its  citation  is  un- 
necessary in  view  of  the  verdict,  which  settles  all  controversy 
respecting  it.  There  is  really  but  one  matter  presented  by 
the  assignments  of  error  that  is  worthy  of  the  least  considera- 
tion. The  appellant  claims  that  it  was  incompetent  to  set  up 
two  causes  of  divorce,  cruelty  and  adultery,  in  the  same  libel, 
and  therefore  the  libel  should  have  been  dismissed  or  the  jury 
directed  to  find  for  the  defendant.  No  decision  of  this  court 
is  cited  to  support  this  contention;  in  fact,  the  question  does 
not  appear  to  have  ever  been  before  us.  In  2  Bishop  on  Mar- 
riage and  Divorce,  section  327,  it  is  said:  "If  several  matri- 
monial wrongs,  as,  for  example,  adultery  and  cruelty,  are  each 
made  cause  for  the  same  kind  of  divorce,  whether  from  bed  and 
Aboard  or  from  the  bonds  of  matrimony,  the  applicant  for  di- 
vorce may  join  all  in  one  libel  and  take  his  decree  for  the 
one  or  more  particular  offenses  which  he  proves.  This  is  the 
universal  practice  in  England  and  in  our  states."  In  Young 
V.  Young,  4  Mass.  430,  it  was  said:  "The  libel  in  this  case 
charged  upon  the  respondent  extreme  cruelty  and  also  adultery, 
and  prayed  a  divorce  a  vinculo,  or  such  other  decree  relative  to 
the  premises  as  to  the  court  should  seem  just  and  lawful." 
The  bill  was  sustained.  In  McDonald  v.  McDonald,  1  Mich. 
N.  P.  191,  it  was  held  that  a  bill  alleging  two  grounds  for  di- 
vorce, adultery  and  habitual  drunkenness,  is  not  for  that  rea- 
son multifarious.  In  Stokes  v.  Stokes,  1  Mo.  330,  it  was  ruled 
that  different  causes  of  divorce  may  be  joined  in  the  same  bill. 
In  Morris  v.  Morris,  20  Ala.  168,  it  was  said:  ''But  even  if 
two  distinct  grounds  for  divorce  are  contained  in  the  same  bill 
it  is  not  demurrable  on  that  account."  In  Quarles  v.  Quarles, 
19  Ala.  363,  it  was  held  that  a  bill  for  divorce  a  vinculo  matri- 
monii which  alleges  cruelty,  abandonment,  and  adultery  on  the 
part  of  the  defendant  is  not  multifarious.  To  the  same  effect 
are  Fritz  v.  Fritz,  23  Ind.  3SS,  and  Gritlith  v.  Griffith,  89  N.  C. 
^^""^  113.  In  Story's  Equity  Pleading,  section  257,  it  is  said: 
"The  title  to  the  relief  prayed  is  the  same  whether  one  or  the 
other  of  the  several  alleged  grounds  be  proved.  It  is  well  set- 
tled that  the  plaintiff  may  aver  facts  of  a  different  nature  which 
will  equally  support  his  ajiplication." 
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The  case  of  Johnson  v.  Johnson,  6  Johns.  Ch.  163,  cited  for 
appellant,  in  which  it  is  held  these  charges  may  not  be  united 
in  the  same  hill,  is  ruled  upon  the  special  provisions  of  the  New 
York  statute  which  is  different  from  ours  in  the  points  in- 
dicated. Thus  the  chancellor  said:  "I  feel  well  persuaded  from 
a  perusal  of  the  statute  which  gives  jurisdiction  on  this  sub- 
ject, that  the  prosecutions  for  adultery  and  for  cruel  usage  were 
contemplated  as  totally  distinct  and  separate  prosecutions." 

Thus,  upon  authority,  it  seems  that  the  point  is  not  well 
taken.  Upon  principle  we  do  not  see  any  sufficient  reason  for 
holding  that  the  libelant  in  a  divorce  case  may  not  join  two  or 
more  distinct  causes  for  divorce  in  the  same  bill;  especially 
where  the  decree  is  the  same  in  both — that  is,  either  both  a 
mensa  or  both  a  vinculo.  In  this  case  the  decree  for  cither 
cause  would  be  a  vinculo.  It  is  contended  that  the  proper  de- 
cree in  a  case  of  adultery  ought  to  contain  a  prohibition  against 
subsequent  marriage  with  the  paramour.  But  there  is  nothing 
in  our  act  which  requires  that  the  decree  shall  contain  such 
prohibition.  The  act  simply  provides  that  in  such  a  case  there 
shall  be  no  such  marriage,  but  that  prohibition  takes  place  by 
force  of  the  statute  and  does  not  require  the  help  of  a  decree, 
although  it  is  very  proper  to  insert  it  therein.  In  this  case  it 
happens  that  the  court  below  made  the  general  decree  which 
gave  the  parties  liberty  to  marry  again.  It  was  competent  for 
the  libelant  to  complain  of  this  and  ask  the  court  to  correct  it, 
but  the  respondent  has  no  cause  of  complaint,  and  is  not  en- 
titled to  be  heard  on  that  subject. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 

DIVORCE— CRTTELTY  WITHOUT  VIOLENCE.— There  may  be 
extreme  cruelty  without  the  slightest  violence.  Profane,  obscene, 
and  insulting  language,  or  false  charges  of  adultery,  indulged  by 
either  spouse  toward  the  other,  may  amount  to  cruelty  within  the 
meaning  of  divorce  laws:  See  the  monographic  note  to  Relnhard  v. 
Reinhard,  65  Am.  St.  Rep.  75,  80. 
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Estate  op  Mustin, 

[194  Pennsylvania  State,  437.] 

WILLS-EQUITABLE  GONVERSION.-If  a  testator  by  will 
masses  his  realty  aud  personalty  in  a  common  fund,  and  directs 
tiiat  tlie  balances  remaining  after  payment,  made  of  successive  lega- 
cies of  money,  shall  also  be  paid  over,  the  will  works  a  conversion 
of  the  realty  complete  at  the  death  of  the  testator,  and  from  that 
time  the  whole  estate  is  assets  for  the  payment  of  debts,  freed,  as 
to  any  part  of  it,  from  the  operation  of  the  statute  relating  to  the 
lien  of  the  decedent's  debts. 

B.  Gilpin,  for  the  appellant. 

G.  P.  Rich  and  J.  G.  Johnson,  for  the  appellee. 

'*^  ASHMAN",  J.  On  the  question  of  the  character  of  the 
estate  in  the  hands  of  the  accountants,  as  realty  or  personalty, 
depends  the  effectiveness  of  the  order  to  pay  and  of  the  pres- 
ent petition  to  sell  or  mortgage.  If  the  property  is  real  estate, 
it  is  free  by  lapse  of  time  from  the  lien  of  the  debts  set  out 
in  the  petition,  and  it  may  not  be  sold  or  mortgaged  at  the 
instance  of  creditors.  If  it  is  personal  estate,  it  is  assets  for 
the  payment  of  debts  of  the  decedent.  That  it  has  been 
hitherto  treated  as  real  estate  by  the  parties  and  even  by  the 
court  in  the  disposition  made  of  the  rents  is  not  conclusive, 
because  the  question  of  conversion  is  now  raised  for  the  first 
time.  The  will  must,  therefore,  be  resorted  to,  and  its  pro- 
visions, we  think,  cannot  be  reconciled  with  the  absence  of  an 
intent  on  the  part  of  the  testator  to  distribute  his  estate  as 
money  and  not  as  land.  It  begins  with  a  specific  bequest  of 
personal  effects,  followed  by  a  legacy  of  *^^  three  thousand 
dollars,  and  it  gives  the  residue  of  realty  and  personalty,  in 
trust  after  life  estate  in  the  wife,  to  pay  a  legacy  of  ten  thousand 
dollars,  to  set  aside  the  sum  of  one  hundred  and  twenty  thou- 
sand dollars,  and  eventually  to  pay  it  in  three  separate  amounts 
of  forty  thousand  dollars  absolutely,  and  in  trust,  if  a  bal- 
ance should  still  remain,  to  pay  additional  pecuniary  legacies 
aggregating  eight  thousand  dollars.  In  case  the  estate  should 
not  then  be  exhausted,  the  trustee  was  directed  to  pay  to  a 
charity  two  thousand  dollars,  and  to  divide  and  pay  over  any 
final  balance  in  three  equal  parts.  Both  at  the  time  of  the 
execution  of  his  will  and  at  the  time  of  his  death,  the  testator's 
personal  property  was  inadequate  to  pay  tAese  gifts;  but  we 
concede  that  this  fact  was  not  conclusive,  because  his  esti- 
mate of  its  value  may  have  been  an  exaggerated  on«.     Wt 
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read  bis  iutcnt  in  his  testamentary  language.  He  treats  his 
real  and  personal  estate  as  a  blended  fund,  out  of  wbicb 
legacies  to  tlie  amount  wliicb  be  evidently  tbinks  may  ex- 
haust the  fund  are  to  be  paid.  If  any  balance  after  their  pay- 
ment shall,  however,  remain,  he  directs  the  payment  of  addi- 
tional bequests,  and  if  there  should  still  remain  a  balance, 
he  provides  a  sum  for  a  charity;  and  he  finally  directs  that  if 
these  original  and  added  gifts  shall  not  have  disposed  of  the 
residue,  what  may  remain  of  his  estate  shall  be  paid  over  to 
three  distributees.  A  man  may,  it  is  admitted,  make  a  good 
devise  of  real  estate  by  a  simple  direction  to  pay  it  over;  but 
when  he  masses  his  realty  and  personalty  in  a  common  fund, 
and  directs  that  the  balances  which  may  remain  after  payment 
made  of  successive  gifts  of  money  shall  also  be  paid  over,  the 
inference  is  almost  irresistible  that  the  final  payment  is  to  be 
of  the  same  character  as  those  which  preceded  it.  In  Mar- 
shall's Estate,  147  Pa.  St.  77,  a  conversion  was  implied  from  a 
residuary  gift  of  real  and  personal  estate  to  executors  as  trus- 
tees for  children,  and  where  the  interest  of  a  child  dying  with- 
out issue  was  to  be  distributed  among  the  survivors  or  the  heirs 
of  deceased  children.  Our  conclusion  is,  that  the  will  worked 
a  conversion;  that  the  conversion  was  complete  at  the  death 
of  the  testator;  and  that  from  that  moment  the  whole  fund 
was  assets  for  the  payment  of  debts,  and  freed  as  to  any  part 
of  it  from  the  operation  of  the  act  relating  to  the  lien  of  de- 
cedent's debts:  McWilliam's  Appeal,  117  Pa.  St.  111. 

The  prayer  of  the  petition  is  granted;  counsel  will  draw  the 
decree. 


WILLS.-AN  EQUITABLE  CONVERSION  Is  worked  where 
there  is  such  a  blending  of  real  and  personal  estate  by  the  testator 
In  his  will  as  clearly  to  show  that  he  intended  to  create  a  fund  out 
of  both  and  bequeath  It  as  money:  See  monographic  note  to  Ford 
r.  Ford,  5  Am.  St.  Rep.  143. 
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Deeifus  V.  Columbian  Exposition  Salvage  Co. 

[191  Pennsylvania  State,  475.] 

CONTRACTS— CANCELLATION-CONSIDERATION  FOR 
NEW  OONTIlACl\ — The  mutual,  unexecuted  undertakings  of  an 
existing  contract  are  a  sufficient  consideration  for  the  cancellation 
of  such  contract  and  the  substitution  of  a  new  one  with  different 
terms,  and  it  Is  immaterial  if,  for  a  moment  during  the  interval, 
there  is  technically  a  breach  of  the  old  agreement,  since  by  the  new 
agreement  both  parties  treat  the  old  one  as  an  existing  contract, 
and  mutually  agree  to  a  rescission  of  it. 

CONTRACTS— CANCELLATION— CONSIDERATION  FOR 
NEW  CONTRACT —If,  upon  the  breach  of  a  contract  to  deliver 
merchandise  by  one  party,  the  other  party  agrees  to  accept  a  fixed 
quantity  and  quality  of  merchandise,  at  certain  times  and  prices, 
different  from  those  mentioned  in  the  original  contract,  this  works 
a  cancellation  of  the  old  contract,  and  is  a  sufficient  consideration 
for  the  new  one. 

T.  Learning,  for  the  appellant. 

A.  Israel,  J.  Singer,  and  E.  Furtli,  for  the  appellees. 

"♦s*  DEAN,  J.  This  suit  was  begun  by  foreign  attachment, 
and  at  the  hearing  the  issue  took  the  form  of  an  action  of 
assumpsit.  The  cause  was  sent  for  trial  to  E.  Hunn  Hanson, 
Esq.,  as  referee,  to  find  facts  and  apply  to  them  his  conclusions 
of  law;  in  effect,  both  his  findings  and  conclusions  are  in  favor 
of  plaintiffs,  and  defendant  appeals,  alleging  he  erred  in  not 
finding  for  defendant  and  certifying  a  balance  in  its  favor. 
The  findings  of  fact  are  so  full  and  so  orderly  stated  by  the 
learned  referee  that  it  would  be  a  useless  labor  to  restate  them 
at  length  in  this  opinion.  Counsel  for  appellant  accepts  as 
true  all  the  material  facts  of  the  referee  approved  by  the  court 
below,  but  he  assigns  for  error  the  referee's  conclusions  from 
them. 

Briefly  stated,  defendant,  in  February,  1895,  contracted 
to  deliver  f.  o.  b.  cars  at  Chicago,  for  shipment  to  Pittsburg, 
three  thousand  tons  of  sheared  steel  at  seven  dollars  and  fifty 
cents  per  ton,  the  deliveries  to  be  completed  by  June  30th  fol- 
lowing, to  be  paid  for  in  plaintiff's  thirty  day  drafts  when  de- 
livered. At  the  expiration  of  the  time,  neither  party  had  per- 
formed to  the  letter  the  contract;  shipments  continued  during 
the  summer,  but  defendant,  alleging  a  breakdown  of  its  ma- 
chinery for  shearing  the  steel,  made  no  shipments  after  the  7th 
of  August,  and  on  the  10th  of  that  month  notified  plaintiffs 
that  it  was  impossible  to  ship  sheared  steel  as  provided  by  the 
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contract.  By  this  time  the  steel  had  largely  advanced  in  price 
over  the  coniraet  figure — had  very  nearly  doubled.  It  is  not 
improbable,  as  plaintiils  allege,  that  defendant  sought  to  evade 
its  contract  obligation;  and  it  is  too  plain  for  argument  that 
plaintiffs  wanted  the  steel  and  did  not  want  a  suit  against  de- 
fendant for  damages;  so,  on  September  11th,  L.  E.  Block,  a 
member  of  the  plaintiff  partnership,  met  Levine,  president  of 
defendant  company  in  Chicago;  much  anger  was  displayed  by 
both,  and  suits  were  threatened,  but  the  interview  ended  in 
the  making  of  a  new  contract,  by  which  the  old  one  was  can- 
celed, and  the  new  one,  materially  modifying  and  changing  the 
terms  of  the  old,  was  agreed  upon.  The  terms  of  the  new  one 
are  expressly  set  out  in  the  two  letters  of  the  12th  and  13th 
of  September,  one  and  two  days  after  the  interview  between 
Block  and  Levine.     These  are  the  letters: 

^5  "Chicago,  September  12th,  1895. 
"Messrs.  Dreifus,  Block  &  Co.,  Pittsburg,  Pa. 

"Gentlemen:  In  accordance  with  agreement  between  the 
writer  and  your  Mr.  L.  E,  Block,  the  various  contracts  between 
yon  and  this  company  are  canceled  and  you  agree  to  accept  in 
lieu  thereof  200  tons  of  steel  scrap  6  feet  and  under  and  900 
tons  of  steel  in  shape  as  we  bring  them  to  our  shears.  In  all 
other  respects  such  as  to  price,  delivery,  terms  of  payment, 
and  return  of  expense  bills,  etc.,  the  same  provisions  shall  ap- 
ply as  in  the  contracts  which  are  canceled.  Please  acknowl- 
edge receipt  and  oblige, 

"THE  COLUMBIAN  EXPOSITION  SALVAGE  CO., 

"Per  A.  LEVINE, 

"President.'* 

'Tittsburg,  Pa.,  September  13,  1895. 
"The  Columbian  Exposition  Co.,  Chicago,  III. 

"Gentlemen:  Eeplying  to  your  favor  of  the  12th  same  is 
satisfactory  to  us.  Please  have  all  of  this  material  shipped 
without  further  delay. 

"Yours  respectfully, 

"DREIFUS,  BLOCK  &  CO." 

Shipments  continued  under  this  new  contract  for  months 
when  plaintiffs  seized  by  foreign  attachment  one  hundred  and 
four  tons  of  steel  shipped  by  defendant  to  Pittsburg,  and  re- 
fused payment  of  the  drafts  therefor;  then  this  suit  was  com- 
menced in  Philadelphia  by  plaintiffs  to  recover  damages  for  the 
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breach  of  the  old  contract.  The  referee  finds  thus:  "The  let- 
ters of  September  13th  and  13th  exhibit  in  the  clearest  way 
that  it  was  the  expressed  purpose  of  the  parties  to  end  their 
rights  under  the  contract  of  February  8th,  9th,  and  12th,  and 
in  place  of  them    to  substitute  the  September  agreement." 

But  on  this  established  fact,  the  referee  concludes  thus: 
"There  was  no  valuable  consideration  for  the  agreement.  Since 
the  plaintiffs  invoke  the  strict  legal  principle,  it  is  decided  that 
after  the  breach  of  the  February  contracts  there  could  be 
neither  the  substitution  of  another,  nor  its  cancellation,  neither 
its  release  nor  discharge  without  a  valuable  consideration  for 
it." 

Hence  his  finding  for  the  plaintiffs.  He  states  the  general 
rule  of  law  correctly,  when  he  says:  **^  "It  is  true  that  even 
after  a  breach  of  contract,  a  debtor,  by  paying  to  his  creditor 
but  a  part  of  his  debt,  may  have  a  valid  discharge  of  all,  if 
there  was  doubt  as  to  the  amount  due,  or  if  that  which  was  due 

is  unliquidated,  but  not  otherwise In  this  case  the  debt 

was  capable  of  exact  ascertainment  by  calculation  ....  and 
that  which  was  due  was  not  unliquidated." 

The  opinion  of  a  lawyer,  of  the  learning  and  ability  of  the 
referee,  has  moved  us  to  a  careful  revision  and  consideration  of 
his  report;  after  the  most  mature  deliberation,  we  are  clearly 
of  the  opinion  he  erred  in  his  application  of  the  law  to  the  facts 
found  by  him.  Assume,  as  he  does,  that  at  the  personal  inter- 
view between  Block  and  Levine  on  the  11th  of  September, 
there  was  a  distinct  declaration  by  the  latter  that  his  company 
would  not  perform  its  contract;  still  if  anything  can  be  clear,  it 
is,  that  above  all  things  plaintiffs  did  not  want  a  lawsuit  for 
damages;  at  that  stage,  their  damages  were  wholly  uncertain, 
depending  on  the  fluctuating  price  of  steel;  they  did  know  they 
wanted  the  steel;  what  damages  they  might  want  by  reason  of 
defendant's  breach,  or  what  they  might  sustain,  they  did  not 
know.  In  this  dilemma,  they  sought  for  and  obtained  a  new 
contract  expressly  canceling  the  old.  They  did  not  accept  a 
less  sum  than  the  money  due  on  a  debt  certain  in  amount,  a 
contract  which  under  the  authorities  would  have  been  without 
consideration;  they  agreed  to  accept  a  fixed  quantity  and  quality 
of  merchandise  at  fixed  times  and  prices,  instead  of  the  un- 
certain event  of  a  lawsuit.  It  in  no  way  changes  the  character 
of  the  contract  of  September  11,  ^895,  that,  now,  long  after  the 
event,  the  referee  can  under  the  terms  of  the  old  contract, 
to  his  satisfaction,  with  approximate  certainty,  liquidate  the 
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damages  occasioned  by  the  breach.  How  did  matters  stand, 
then,  with  the  uncertainty  of  the  steel  market  on  that  day? 
That  was  the  question  in  contemplation  of  both  parties.  In 
McNish  V.  Keyiiolds,  95  Pa.  St.  4S3,  we  held,  "that  the  mutual, 
unexecuted  undertakings  of  an  existing  contract  are  a  suf- 
ficient consideration  for  the  cancellation  of  such  a  contract,  and 
the  substitution  of.  a  new  one  with  different  terms."  It  is  im- 
material if,  for  a  moment  during  the  interview,  there  was 
technically  a  breach  by  defendant;  by  the  new  agreement  both 
treated  the  old  one  as  an  existing  contract,  and  mutually  agreed 
to  a  rescission  of  it. 

'*''*''  And  even  taking  the  most  rigid  statement  of  the  rule 
invoked  by  the  referee,  that  rule  reaches  no  further  than 
stated  by  Sharswood,  C.  J.,  in  Bank  v.  Huston,  11  Week.  Not. 
Cas.  3S9:  "It  may  be  considered  now  well  settled  in  this  state 
that  payment  of  a  part  of  an  undisputed  debt  after  it  is  due, 
iliough  accepted  in  full,  is  not  a  good  accord  and  satisfaction. 
While  this  is  so,  it  is  equally  well  settled  that  the  acceptance 
of  a  collateral  thing,  without  regard  to  its  value,  is  a  good  ac- 
cord and  satisfaction.  In  the  absence  of  fraud,  the  courts 
never  inquire  into  the  adequacy  of  the  consideration  of  an 
agreement." 

Assuming  that  the  damages  could  have  been  liquidated  with 
certainty  at  that  date,  plaintiffs  condoned  all  the  wrong  defend- 
ant threatened,  and  accepted  as  full  satisfaction,  certain  mer- 
cliandise,  a  collateral  thing,  steel  of  a  different  size,  unsheared 
scrap,  at  a  different  price,  instead  of  insisting  on  payment  in 
money  of  the  sum  certain.  In  Flcgal  v.  Hoover,  156  Pa.  St. 
J2TG,  involving  a  contract  which  in  all  its  material  features 
resembles  the  one  before  us,  our  Brother  ]\Iitchell,  speaking 
for  tlic  court,  says:  "The  parties  then  came  together,  agreed 
upon  a  settlement,  put  its  terms  in  writing,  which  w^as  signed 
by  1)01  h,  and  partly  carried  out.  Such  an  agreement  is  not  an 
accord,  ])ut  a  compromise,  and  is  as  binding  as  any  other  con- 
tract. ]]at  it  was  not  necessary  to  the  validity  of  the  agree- 
ment of  ]\Iay,  ISnS,  that  there  should  have  been  even  a  com- 
promise of  dis])utcd  rights.  The  parties  to  a  contract  may  at 
any  time  rescind  it,  either  in  whole  or  in  part,  by  mutual  con- 
sent, and  the  surrender  of  their  mutual  rights  is  suflioient 
consideration.  That  is  what  the  ])arties  did  in  the  present  case, 
and  their  rights  must  be  determined  exclusively  by  the  agree- 
ment of  ]\Iay,  lSO-3 The  })ar(ie3  have  made  a  final  ad- 
justment  of  all   these  matters,  and  the   original  contract   of 
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1891  is  of  no  further  efficacy  except  as  a  guide  in  determining 
how  much  was  due  under  it  for  the  logs  and  bark  mentioned 
in  the  agreement  of  1892." 

The  learned  referee  holds  that  this  contract  must  be  deter- 
mined by  the  lex  loci,  the  law  of  Illinois,  but  there  is  no  sub- 
stantial conflict  between  the  law  of  that  state  and  this,  as  will 
be  seen  by  reference  to  Martin  v.  White,  40.  111.  App.  281,  and 
Bishop  V.  Busse,  69  111.  403.  In  Insurance  Co.  v.  Detwiler, 
23  111.  App.  656,  the  court  says:  ^^  "The  term  'cancellation' 
of  a  contract  necessarily  implies  a  waiver  of  all  rights  there- 
under by  the  parties.  If,  after  breach  by  one  of  the  parties, 
they  agreed  to  'cancel'  it  and  make  a  new  contract  with  reference 
to  its  subject  matter,  that  is  a  waiver  of  any  cause  of  action 
growing  out  of  the  original  breach,  and  this  is  the  rule  even 
though  the  original  contract  was  under  seal." 

As  to  the  attachment  proceedings  on  the  one  hundred  and 
four  tons  of  iron  in  Pittsburg,  delivered  on  the  second  con- 
tract, we  think,  as  the  court  there  had  jurisdiction  before  suit 
was  entered  here  on  the  old  contract  for  damages,  it  is  best 
that  that  court  should  retain  jurisdiction  in  that  matter  until 
final  judgment.  It  would  not  be  conducive  to  orderly  litiga- 
tion to  import  that  question  into  this  issue. 

But,  for  the  reasons  given,  the  judgment  of  the  court  below 
in  this  case  is  reversed,  and  judgment  is  entered  for  defendant. 


CONTRACTS— RESCISSION— CONSIDERATION.— Where  a  con- 
tract is  executory  and  before  breach  thereof,  It  may  be  rescinded 
by  the  mutual  agreement  of  the  parties;  and  so  far  as  it  remains 
executory,  an  agreement  to  annul  on  one  side  Is  consideration  for 
such  an  agreement  upon  the  other  side:  Note  to  McCreery  v.  Day, 
16  Am.  St.  Rep.  799.  But  a  new  consideration  la  essential  to  sup- 
port an  agreement  to  substitute  (me  contract  In  place  of  another: 
Spann  v.  Baltzell,  1  Fla.  301,  46  Am.  Dec.  346;  or  to  support  a  parol 
rescission  of  a  written  contract:  See  extended  note  to  Bryant  v.  Is- 
burgh,  74  Am.  Dec.  658. 
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Wiley  v.  McGrath. 

[194  Pennhylvania.  State,  498.] 

REPLEVIN.— PUNITIVE  DAMAGES  in  replevin  may  be  al- 
lowed in  all  eases  whore  tliore  lias  l)oon  ))eculiar  cireninstanoes  of 
outrage,  oppression,  and  wrong  in  the  taking  or  tletention  of  the 
property, 

REPLEVIN-EVIDEXCE.— In  replevin,  a  married  woman 
claiming  the  contents  of  a  livery  staljle  sold  to  her  by  her  husband 
under  a  bill  of  snle  may,  in  addition  to  sucli  bill  of  sale,  offer  in  evi- 
dence the  lease  of  the  stable  and  an  assignment  to  her  by  her  hus- 
band of  a  policy  of  insurance  on  the  property  as  cumulative  evi- 
dence of  tlie  exclusive,  open,  and  notorious  character  of  her  tenancy 
and  possession. 

REPLEVIN— PI,EADI NO.— The  defendant  in  replevin  cannot 
disclaim  property  in  himself  by  plea,  and  then  attempt  to  prove 
property  in  himself  when  he  has  filed  no  plea  making  that  an  issue. 

A.  Simpson,  Jr.,  and  F.  J.  Lambert,  for  the  appellant. 

T.  A.  Fahy,  for  the  appellee. 

•*»»  DEAN",  J.  Joseph  Wiley,  the  husband  of  plaintiff,  kept 
a  livery  stable  ^^^  on  Sydenham  street  in  Philadelphia.  On 
July  27,  1894,  by  regular  bill  of  sale,  he  transferred  to  his 
wife,  Elizabeth  Wiley,  four  horses,  some  harness,  two  carriages 
and  one  coupe,  kept  at  the  stable.  While  the  consideration 
expressed  is  "one  dollar  and  other  good  consideration,"  it  is 
not  disputed  that  she  paid  a  full  price  for  the  articles.  The 
wife  took  possession  of  the  property,  and  undertook  to  carry  on 
the  stable;  she  gave  notice  generally  of  her  purchase,  and  with- 
in a  few  days,  having  occasion  to  call  upon  Frank  McGrath, 
who  conducted  a  stable  on  Seventeenth  street,  she  exhibited  to 
him  the  bill  of  sale,  also  showed  it  to  young  Frank  C.  McGrath, 
this  defendant,  who  is  a  cousin  of  Frank  McGrath,  and  as- 
sisted in  the  stable  work.  Her  husband,  it  appeared,  went  to 
Ireland  inmiodiately  after  the  sale,  whence  he  did  not  return 
until  about  December  1st,  following.  On  the  night  of  Decem- 
ber 7th,  two  of  the  horses,  some  harness,  and  a  coach,  all  of 
which  were  embraced  in  the  bill  of  sale,  were  taken  from  the 
wife's  stable  by  the  husband,  and  sold  to  defendant.  'Wlien 
she  made  search  for  her  property  she  called  at  the  Mc(}rath 
stable,  but  both  the  McGraths  feigned  ignorance,  and  promised 
their  aid  in  searching  for  the  property;  five  days  later,  she  dis- 
covered it  in  the  McGrath  stable;  it  had  been  purchased,  os- 
tensibly by  defendant  from  the  husband,  by  regular  bill  of  sale. 
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Plaintiff  at  once  replevied  it;  defendant  gave  to  the  sheriff  a 
claim  proi^ei'ty  bond,  and  retained  possession;  in  the  issue 
made  up  he  pleaded  non  cepit,  and  on  this  plea  the  case  \eent 
to  trial.  The  learned  trial  judge  ruled  that  the  plea  admitted 
property  in  plaintiff,  and  rejected  evidence  tending  to  show  a 
purchase  of  the  property  by  McGrath  from  the  husband.  He 
also  submitted  the  evidence  to  the  jury  to  find  whether  there 
had  been  such  flagrant  wrong  and  deception  on  part  of  de- 
fendant as  to  warrant  punitive  damages.  The  jury  found  for 
plaintiff  one  thousand  dollars  damages,  and  we  have  this  ap- 
peal by  defendant,  who  assigns  nine  errors.  The  first  two 
allege  the  court  erred  in  not  instructing  the  jury  that  the 
measure  of  damages  was  the  actual  value  of  the  property  at 
the  time  the  writ  was  issued. 

While  appellant  concedes  that  punitive  damages  may  he  al- 
lowed in  replevin,  yet  it  is  urged  it  must  be  a  rare  case  of  mis- 
conduct where  the  jury  will  be  allowed  to  exceed  in  their  ver- 
dict the  value  of  the  property.  That  punitive  damages  in 
replevin  may  be  allowed  in  all  cases  where  there  have  been 
peculiar  ^^^  circumstances  of  outrage,  oppression,  and  wrong 
in  the  taking  or  detention  was  settled  by  this  court  in  Mc- 
Donald V.  Scaife,  11  Pa.  St.  381,  51  Am.  Dec.  556.  The  case 
was  ably  tried  by  Judge  Lowrie  in  common  pleas,  and  on  ap- 
peal to  this  court  was  fully  argued  by  able  counsel  on  both 
sides,  nearly  all  the  authorities  bearing  on  the  question  being 
cited.  This  court,  Rogers,  J.,  rendering  the  opinion,  after  a 
full  review  of  the  authorities  and  discussion  of  the  subject,  at 
the  close  of  the  opinion  announces  this  conclusion:  "On  a 
review  of  the  authorities,  we  have  come  to  the  conclusion  that 
it  is  settled,  on  reason  and  authority,  that  although  the  or- 
dinary rule  is  to  give  damages  for  the  value  of  the  goods  taken, 
with  interest,  yet  the  jury  may,  under  peculiar  circumstances, 
go  beyond  it  by  giving  exemplary  damages,  as  in  case  of  an 
action  of  trespass."  What  were  the  circumstancgs  here?  This 
woman  purchased  this  property  from  a  thriftless  husband,  who 
immediately  deserted  her;  she  undertakes  to  earn  a  living  by 
conducting  with  it  a  stable  for  hire;  almost  immediately,  she 
notifies  defendant  of  her  purchase,  and  exhibits  to  him  the 
bill  of  sale;  during  some  time,  she  interchanges  business  in 
emergencies  with  him,  for  he  also  carries  on  a  livery  stable; 
he  knew  this  property  was  absolutely  hers;  in  a  few  months, 
unknown  to  the  wife,  the  worthless  husband  returns,  and  in 
the  night-time  secretly  takes  his  wife's  property  from  her 
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stable  and  sells  it  to  defendant,  who  conceals  it;  when  the 
■wife  makes  inquiry  of  him  he  falsely  alleges  ignorance,  and 
pretends  to  aid  her  in  finding  it;  then  she  discovers  it  in  his 
possession  and  replevies  it,  and  the  cause  is  for  trial;  he  admits 
of  record  the  properly  is  hers  and  that  he  is  wrongfully  in  pos- 
session, but  seeks  to  retain  it  by  beating  the  verdict  down  to 
the  actual  value  at  the  issue  of  the  writ,  after  he  has  had  pos- 
session nearly  four  years;  that  is,  after  knowingly  wronging 
her  out  of  her  property,  he  wrongfully  withholds  it  from  her 
for  years,  and  then  seeks  to  turn  the  transaction  into  a  forced 
sale  of  the  property  at  its  actual  value  when  taken.  Plaintiff's 
evidence  tended  to  establish  these  facts,  and  the  jury  believed 
it.  These  are  peculiar  circumstances  of  wrong  and  oppression; 
they  show  collusion  by  defendant  with  a  dishonest  husband  to 
deprive  a  wife  of  her  property.  Such  circumstances  are  pecu- 
liar, because  it  must  be  a  rare  case,  taking  the  worst  view  of 
human  nature,  that  a  man  will  be  guilty  of  such  conduct.  We 
^^^  think  the  court  under  the  evidence  and  the  law  committed 
no  error  in  instructing  the  jury  that,  if  they  found  the  facts 
as  plaintiff  alleged,  they  might  find  punitive  damages. 

The  third  and  fourth  assignments  are  to  rulings  of  the  court 
on  admission  of  evidence  offered  by  plaintiff.  She  offered  in 
evidence  the  lease  of  the  stable,  and  the  assignments  by  her 
husband  to  her  of  a  policy  of  fire  insurance  on  the  property, 
which  against  the  objection  of  defendant  the  court  admitted. 
The  ruling  was  not  error;  plaintiff  had  a  right  to  show,  in  ad- 
dition to  the  bill  of  sale  which  she  exhibited  to  defendant,  the 
exclusive,  open,  and  notorious  character  of  her  tenancy  and 
possession.  True,  it  was  cumulative,  but  it  was  not  for  that 
reason  irrelevant  evidence.     These  assignments  arc  overruled. 

The  fifth,  sixth,  seventh,  eighth,  and  ninth  assignments  are  to 
the  rejection  of  evidence  offered  by  defendant  which  tended  to 
directly  contradict  his  plea;  that  is,  he  attempted  to  prove 
that  he  had  purchased  the  property  from  the  husband,  the  os- 
tensible owner,  and  paid  him  for  it.  The  plea  disclaimed  any 
right  of  property  in  the  things  replevied;  the  court  properly 
held  that  defendant  could  not  disclaim  property  in  himself,  by 
plea,  and  then  attempt  to  prove  property  in  himself,  when  he 
had  filed  no  plea  making  that  an  issue. 

All  the  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


■REPLETTN.— EXElVrrLATvY   DAATAHES   nrp   rof^ovoriMo   In    ro- 
plevin  if  there  are  circunjstances  of  aggravation  or  outrage  atu-uil- 
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Ing  the  taking  or  detention:  Notes  to  Herdic  v.  Young,  93  Am.  Dec. 
744;  Yandle  v.  Kingsbury,  22  Am.  Rep.  285;  but  not  where  an  offi- 
cer in  good  faith  levies  on  the  property  of  a  stranger  to  the  writ: 
Note  to  Carpenter  v.  Innes,  25  Am.  St.  Rep.  258.  Exemplary  dam- 
ages are  discussed  in  the  extended  notes  to  Tisdale  v.  Major,  68  Am. 
Bt.  Rep.  277-280;  Hobolien  Printing  etc.  Co.  v.  Kahn,  59  Am.  St  Rep. 
589(309;  Spelimau  v.  Richmond  etc  R,  R.  Co.,  28  Am.  St.  Rep.  &70, 
883. 


EwEN  V,  Philadelphia. 

[194  Pennsyi-vania  State,  548.1 

MUNICIPAL  CORPORATIONSr-DISCRETIONARY  POW- 
ERS—LIABILITY IN  DAMAGES.— Municipal  corporations  are  not 
liable  to  an  action  for  damages,  either  for  the  nonexerclse  of,  or 
for  the  manner  In  which  in  good  faith  they  exercise,  discretionary 
powers  of  a  legislative  character. 

MUNICIPAL  CORPORATIONS—DISCRETIONARY  POW- 
ERS-DUTY TO  GUARD  DAM.-If  a  river  is  slackwater  naviga- 
tion, made  so  by  a  municipal  corporation,  duly  authorized  by  stat- 
ute, with  power  to  erect  dams,  locks,  and  other  appliances  neces- 
sary for  the  purpose,  and  subject  to  a  duty  to  maintain  the  naviga- 
tion in  a  manner  for  practical  use,  such  city  is  not  subject  to  any 
duty  to  maintain  safeguards  across  the  river  above  a  dam  erected 
by  it.  in  order  to  prevent  boats  or  vessels  from  floating  over  such 
dam. 

J.  M.  and  C.  Vanderslice,  for  the  appellant. 

E.  S.  Miller,  assistant  city  solicitor,  and  J.  L.  Kinsey,  city 
solicitor,  for  the  appellee. 

»4»  PER  CUEIAM.  The  river  Schuylkill  is  a  slackwater 
navigation,  made  so  by  a  corporation  duly  authorized  by  state 
legislation,  with  power  to  erect  dams  and  locks  and  other  ap- 
pliances necessary  for  the  purpose,  and  subject  to  a  duty  to 
maintain  the  navigation  in  a  manner  for  practical  use.  The 
dam  at  which  the  accident  in  question  occurred  is  a  part  of  the 
system  of  navigation  thus  established.  We  have  not  been  re- 
ferred to  any  authority  declaring  that  either  the  navigation 
company  or  the  city  is  subject  to  any  duty  to  maintain  safe- 
guards across  the  river  above  the  dam,  in  order  to  prevent 
boats  or  vessels  of  any  kind  from  floating  over  the  dam.  In 
the  absence  of  any  legislation  establishing  such  a  duty,  we  fail 
entirely  to  discover  any  principle  upon  which  a  recovery  can 
be  based  in  such  a  case  as  this.     In  McDade  v.  Chester  City, 
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117  Pa.  St.  414,  2  Am.  St.  Eep.  681,  we  said:  "Wlien  a  legal 
duty  has  been  im])osed  by  statute  upon  a  municipal  corpora- 
tion, it  is  undoubtedly  liable  for  injuries  resulting  from  the 
neglect  of  that  duty;  in  such  case  it  stands  on  the  same  footing 

in  respect  of  negligence  as  a  purely  private  corporation 

But  the  duty  imposed  must  be  absolute  or  imperative,  not  such 
as,  under  a  grant  of  authority,  is  intrusted  to  the  judgment  and 
discretion  of  the  municipal  authorities;  for  it  is  a  well-settled 
doctrine  that  a  municipal  corporation  is  no£  liable  to  an  action 
for  damages,  either  for  the  nonexercise  of,  or  for  the  manner 
in  which,  in  good  faith,  it  exercises  discretionary  powers  of  a 
legislative  character." 

In  the  present  case,  no  duty  of  any  kind  in  this  regard  has 
been  imposed,  and  hence  the  reasoning  above  stated  is  quite 
conclusive  that  there  is  not  any  basis  of  liability  upon  which  a 
right  of  recovery  can  be  set  up.  There  was  no  real  occasion 
for  the  accident  in  question  except  the  want  of  proper  care  on 
the  part  of  the  persons  who  were  running  the  vessel,  and  for 
'^^^  the  want  of  such  care  the  city,  of  course,  is  not  liable. 
The  authorities  cited  for  the  erection  of  barriers  on  the  pre- 
cipitous sides  of  public  highways  have  no  application. 

Judgment  affirmed. 

A  MUNICIPAL  CORPORATION  IS  NOT  LIABLE  to  an  action 
for  damages,  either  for  the  nonexercise  of,  or  for  the  manner  in 
which  in  good  faith  it  exercises  discretionary  powers  of  a  public  or 
legislative  character:  McDade  v.  Chester  City,  117  Pa,  St.  414,  2 
Am.  St.  Rep.  681.  A  municipality  is  not  answerable  In  damages  to 
one  who  is  injured  by  its  taking,  or  neglecting  to  talje,  strictly  gov- 
ernmental action:  Bartlett  v.  Clarlisburg,  45  W.  Va,  393,  72  Am.  St. 
Bep.  817. 
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Redmond  v.  Excelsior  Savings   Fund  and  Loan 
Association. 

[194  Pennsylvania  State,  643.] 

ESTOPPETy-PERMITTING  ERECTION  OF  BUILDING. 
A  property  owner  who  stands  and  permits  a  building  to  be  erected 
over  an  adjoining  alley  and  into  and  against  his  own  building,  de- 
manding no  compensation  and  offering  no  objection  thereto  until 
six  years  thereafter,  and  during  that  time  living  on  his  adjoining 
property,  is  estopped  from  denying  that  he  consented  to  the  manner 
of  building  the  adjoining  house. 

H.  M.  Tracy,  for  the  appellant. 

J.  P.  H.  Jenkins,  for  the  appellee. 

^^^  GEEBN",  C.  J.  The  special  verdict  determined  the  facts, 
and  if  upon  those  facts  an  estoppel  was  raised  against  the  plain- 
tiff which  prohibited  him  from  setting  up  his  legal  title  the 
judgment  should  he  sustained.  It  was  found  by  the  verdict 
that  Eedmond,  the  plaintiff,  did  agree,  while  the  building  was 
going  up,  that  the  building  of  Miss  McAdams  should  extend 
over  the  alley  which  divided  the  plaintiff's  house  from  the 
house  in  question,  and  into  and  against  the  plaintiff's  house; 
that  Redmond  knew  of  and  consented  to  this  method  of  build- 
ing, demanded  no  compensation  and  offered  no  objection  there- 
to until  six  years  afterward,  and  that  during  all  this  time,  and 
while  the  building  was  going  up,  the  plaintiff  lived  in  his  own 
house  next  door.  We  think  the  testimony  was  quite  sufficient 
to  sustain  the  verdict.  The  testimony  of  Miss  McAdams  was 
very  full,  precise,  clear,  and  positive  as  to  the  fact  of  the  agree- 
ment. Hallowell's  testimony,  while  it  was  not  so  precise  nor 
so  clear  as  that  of  Miss  McAdams,  was  quite  corroborative  in 
its  character  of  the  testimony  of  Miss  McAdams.  He  said: 
"After  the  building  was  under  way,  during  the  course  of  the 
construction  of  the  building,  there  was  a  conversation  between 
Eedmond  and  Eose  McAdams  as  to  the  building  her  house 
against  his  side  wall.  It  was  talked  of.  I  do  not  know  what 
was  said.  I  was  under  the  impression  that  Mr.  Eedmond 
wanted  to  run  it  over,  but  I  cannot  say  positive  about  that. 
....  Certainly  Mr.  Eedmond  must  have  agreed  that  the 
house  should  be  put  over  against  his  wall,  or  it  would  not 
have  been  done.  He  made  no  objection  to  me  at  all.  He  was 
present  every  day  when  I  was  building  it.     He  saw  I  was 
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building  against  his  property He  was  there  every  day. 

He  lived  next  door,  in  the  house  that  it"  was  joined  to.  I 
never  knew  during  the  progress  of  the  work  that  he  objected 
to  this." 

All  of  this  testimony  is  most  highly  corroborative  of  the  testi- 
mony of  Miss  McAdams.  He  knew  there  was  a  conversation 
^^^  between  the  parties,  and  that  it  was  upon  this  very  subject. 
But,  above  all,  he  was  the  contractor  who  erected  the  building, 
and  necessarily  knew  just  what  he  was  doing,  and  he  there- 
fore said,  "Certainly,  Mr.  Redmond  must  have  agreed  that 
the  house  should  be  put  over  against  his  wall,  or  it  would  not 
have  been  done."  And  this  is  the  only  rational  conclusion  that 
can  be  drawn  from  the  circumstances,  lie  further  says  that 
Redmond  made  no  objection  to  it,  and  that  fact  is  alone  suf- 
ficient in  such  circumstances  to  raise  an  estoppel,  because  mere 
silence  is  equivalent  to  express  consent  in  such  a  situation. 
But  the  testimony  of  Redmond  himself  is  also  strongly  corrobo- 
rative in  some  of  its  must  important  facts.  It  is  true  he  says 
he  never  gave  permission,  but  he  also  says  he  came  home  on 
the  evening  of  the  day  when  the  joists  were  put  into  his  wall 
and  testified,  "I  said  to  her  when  I  sat  down  to  my  supper, 
'You  said  last  night  yon  were  not  going  into  my  wall.*  She 
says,  'Mr.  Hallowcll  says  it  will  make  a  better  job  on  that  side.' 
I  says,  'Whenever  you  want  to  sell  it  you  will  make  a  groat 
mistake.*  She  said,  'It  was  never  going  to  be  sold.'  She  said, 
'I  would  never  want  it,  but  my  children  would  fall  into  it.* 
She  says,  'I  know  you  will  never  want  it.'  She  was  my  sister 
in  law  and  was  living  in  my  house  at  that  time.     She  lived  in 

the  house  until  her  own  was  finisliod I  never  gave  her 

permission.  She  took  that  permission I  had  a  conver- 
sation with  Rose  and  !Mr.  Hallowcll  before  the  joists  were  put 

up  against  my  house,  before  they  were  put  into  my  wall 

I  did  not  agree  to  it.     I  did  not  agree  to  nothing When 

she  had  a  chance  to  sell  this  property,  about  five  years  ago,  was 
the  first  time  I  made  any  claim,  because  she  had  told  me  to  be 
quiet,  it  would  come  to  my  own  children,  that  she  was  not  go- 
ing to  sell  the  property.  That  is  the  first  time  I  made  the 
complaint,  and  as  soon  as  I  found  she  was  going  to  sell  it,  I 
stopped  it."  Tlius  it  appears  by  the  plaintilf's  own  testimony 
that,  although  he  knew  pc^-feetly  well  that  the  building  was 
extended  over  against  his  own  all  the  time  from  the  very  com- 
mencement, and  stood  by  and  saw  it  done,  he  never  made  any 
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objection  to  it  until  after  he  learned  she  was  going  to  sell  the 
property,  some  five  years  later.  This  is  not  mere  silent  ac- 
quiescence; it  is  affirmative  proof  of  express  acquiescence 
founded  upon  an  expectation  that  his  own  children  were  to  get 
the  property  some  day  in  the  future.  Whether  that  expectation 
was  disappointed  ***''  is  a  matter  of  no  consequence.  The  fact 
of  the  expectation,  and  of  no  objection  being  made,  is  only  con- 
sistent with  actual  acquiescence.  But,  in  any  event,  it  is  quite 
enough  to  raise  the  estoppel.  Upon  every  principle,  if  he  did 
not  agree,  it  was  his  duty  to  speak  when  the  work  was  going  on, 
and  arrest  it.  Failing  to  do  this,  he  cannot  be  permitted  to  wait 
five  years  after  the  building  was  put  up  before  his  own  eyes,  and 
with  his  fullest  knowledge,  allowing  all  the  expenditure  to  be 
made,  without  any  protest  or  objection,  and  then  set  up  a  claim 
entirely  inconsistent  with  all  his  previous  conduct.  It  is  almost 
unnecessary  to  cite  the  authorities.  They  are  numerous  and  di- 
rectly in  point.  In  Arnold  v.  Cornman,  50  Pa.  St.  361,  we  held 
that  where  a  defendant  built  a  wall  across  an  alleged  way  with 
the  full  knowledge  of  the  plaintiff  who  saw  the  erection  pro- 
gressing day  by  day  without  complaint  or  assertion  of  a  right, 
it  was  not  error  to  submit  his  acts  and  conduct  to  the  jury  as 
evidence  of  an  estoppel  in  pais.  In  Cumberland  Valley  R.  R. 
Co.  V.  McLanahan,  59  Pa.  St.  23,  we  held  that  where  plaintiff 
had  knowledge  of  a  building  being  erected  and  gave  no  notice 
of  his  claim  he  was  estopped. 

A  party  who  stands  by  and  sees  a  bona  fide  purchaser  making 
valuable  improvements  upon  the  land  in  the  neighborhood  of 
which  the  former  has  resided  for  nearly  twenty  years,  without 
giving  notice  of  an  equitable  title  in  himself,  will  be  estopped 
from  subsequently  asserting  the  same:  "Woods  v.  Wilson,  37 
Pa.  St.  379. 

Silence  will  postpone  a  title  when  one  knowing  his  own  right 
should  speak  out.  One  led  by  such  title  ignorantly  and  inno- 
cently to  rest  on  his  title,  believing  it  secure,  and  to  expend 
money  and  make  improvement  without  timely  warning,  will 
be  protected  by  estoppel:  Chapman  v.  Chapman,  59  Pa.  St.  214. 

One  who  by  positive  acts  has  induced  another  to  purchase 
lands  of  which  he  is  himself  the  true  owner  is  thereafter  es- 
topped from  setting  up  his  title  against  the  purchaser,  even 
though  he  acted  in  good  faith  and  in  ignorance  of  his  own 
rights:  Putman  v.  Tyler,  117  Pa.  St.  570;  Miller's  Appeal,  84 
Pa.  St  391. 
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It  is  unnecessary  to  extend  the  citations;  the  principle  in- 
volved is  60  very  familiar  that  no  discussion  is  required.  The 
assignments  of  error  are  dismissed. 

Judgment  affirmed. 


ESTOPPEL  IN  PAIS.— If  one  by  his  acta  or  conduct  voluntarily 
causes  another  to  believe  in  the  existence  of  certain  facts,  and  in- 
duces him  to  act  upon  that  belief  so  as  to  change  his  previous  posi- 
tion, the  former  is  estopped  to  aver  a  different  state  of  facts:  Note 
to  Barton  v.  Pioneer  Sav.  etc.  Co.,  65  Am.  St.  Rep.  553.  So  one  who 
stands  by  without  making  known  his  claim  and  suffers  another  to 
purchase  and  expend  money  on  his  land,  under  an  erroneous  opinion 
of  title,  cannot  assert  his  legal  right  against  such  person:  Note  to 
Williamson  v.  Jones,  64  Am.  St  Rep.  020. 
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Wilson  v.  Triumph  Consolidated  Mining  Co. 

[19  Utah,  66.] 

MINES  AND  MINING— LrOCATION  BY  ALIEN— TRANS- 
FER TO  CITIZEN— If  a  mining  claim  is  located  by  an  alien  on 

unappropriated  jrovornment  land,  and  lio  nnd  liis  representatives, 
claimins:  to  be  the  owners  thereof,  perform  all  the  acts  and  work 
necessary  to  keep  the  claim  good  until  it  is  conveyed  by  them  to  a 
citizen,  such  conveyance  vests  the  title  in  such  citizen  as  between 
him  and  another  citizen  who  takes  subsequent  possession  of  the 
claim,  provided  no  rights  of  third  persons  have  attached  prior  to 
such  conveyance. 

CORPORATIONS-CITIZENSHIP.— A  corporation  organized 
tinder  the  laws  of  a  state  is  a  citizen  of  that  state. 

MINES  AND  MINING— CITIZENSHIP.— While  it  Is  true,  as 
a  general  rule,  that  only  citizens  of  the  United  States  can  locate 
mining  claims  therein,  yet  the  question  of  citizenship  can  be  as- 
eerted  only  by  the  government,  and  it  does  not  arise  and  cannot  be 
considered  in  a  contest  between  individuals  In  an  action  of  eject- 
ment. 

MINES  AND  MINING— LOCATION  BY  ALIEN-RELOQA- 
TION.— A  qualified  locator  may  relocate  a  mining  claim  in  the  pos- 
session of  an  alien  who  has  not  declared  his  intention  of  becoming 
a  citizin,  provided  such  relocation  is  made  without  force  and  vio- 
lence, and  prior  to  such  declaration.  As  against  a  mere  intruder  or 
trespasser  the  possession  of  the  alien  is  prima  facie  evidence  of  a 
right  thereto,  but  as  against  a  person  connecting  himself  with  the 
government  title,  this  mere  occupancy  must  yield  to  the  higher  riglit. 

MIXES  AND  MINING— TITLE  TO  JUSTIFY  POSSESSION. 
A  lease  and  bond  of  a  mining  claim  from  an  administrator  under 
order  of  court  and  by  consent  of  all  persons  interested  and  posses- 
sion taken  thereunder  is  a  sufficient  .showing  of  title  to  justify  pos- 
session and  support  an  action  of  ejectment  against  a  mere  tres- 
passer. 

MINES  AND  MINING— SUFFICIENCY  OF  NOTICE  OP 
LOCATION. — If  notice  of  the  location  of  a  mining  claim  is  recorded, 
it  must  contain  the  name  or  names  of  the  locators,  the  date  of  the 
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location,  and  such  a  description  of  tbe  claim  located,  by  reference  to 
some  natural  object  or  permanent  monument,  as  will  identify  the 
claim.  A  refereuce  tlieveiu  to  a  linowu  mining  claim  with  date  of 
its  location,  or  to  recorded  claims  adjoining  it,  with  a  hoisting 
shaft,  is  a  sutticient  compliance  witli  tlie  law  requiring  reference  to 
be  made  to  some  natural  object  or  permanent  monument. 

MINES  Ax\D  MINING— WORK  ON  ONE  CLAIM  FOR  BEN- 
EFIT OF  SEVI^UAL.— If  the  evidence  tends  to  show  the  consoli- 
dation of  a  group  of  mining  claims  for  development  and  working 
purposes,  and  that  the  required  amount  of  work  was  done  on  one 
claim  for  all,  wliere  they  belong  to  one  owner,  the  question  of 
whether  such  work  inures  to  the  benelit  of  all  of  the  property  is 
properly  left  to  the  jury  to  determine. 

J.  W.  Pike  aud  H.  L.  Pickett,  for  the  appellant. 

Day  &  Street  and  W.  H.  Bramel,  for  the  respondents. 

®*  MINEE,  J.  This  action  in  ejectment  was  brought  by  the 
plaintiffs  and  appellants  in  Juab  county  against  the  defendant 
and  respondent,  to  recover  possession  of  a  certain  mining 
claim  called  the  "Steeple  Chase"  by  the  appellants,  and  the 
"Mormon  Chief"  by  the  respondent,  located  in  Tintic  mining 
district,  state  of  Utah,  The  appellants  insist  that  the  Steeple 
Chase  mining  claim  was  located  January  1,  1897,  by  one  E.  C. 
Alexander,  their  grantor,  upon  unappropriated  mineral  land 
of  the  United  States,  subject  to  location  in  observance  of  all 
the  laws  of  the  United  States,  and  the  by-laws  of  the  Tintic 
mining  district,  and  that  the  appellants  are  the  owners  thereof 
''^  subject  to  the  paramoimt  title  therein  in  the  United  States, 
and  that  while  the  plaintiffs  and  their  grantors  were  the 
owners  and  entitled  to  the  possession  of  said  Steeple  Chase 
mining  claim,  the  defendant,  on  the  fifteenth  day  of  January, 
1897,  entered  into  possession  of  said  claim,  and  unlawfully 
withheld  the  possession  of  said  claim  from  the  plaintiffs,  to 
their  damage,  etc. 

It  appears  that  J.  F.  Kappes,  at  the  time  of  his  death,  Sep- 
tember 24,  1895,  was  the  owner  of  the  Mormon  Chief,  which 
covers  the  same  ground  as  the  Steeple  Chase,  located  x\ugust 
10,  1883,  by  W.  W.  Hinch  and  0.  T.  McMillan.  The  Pride  of 
the  Hills  mine  was  located  August  11,  18"85,  by  J.  F.  Kappes. 
The  Sunday  mine  was  located  January  21, 1890, by  J.  F.  Kappes 
and  George  Kappes.  The  Sunday  Extension  was  located  No- 
vember 29, 1890, by  J. F. Kappes. and  the  Silver  Star  was  located 
January  29,1892,  by  J.  F.  Kappes.  These  five  claims  were  lying 
contiguous  to  each  other.  Notice  of  the  consolidation  of  these 
live  claims  for  working  purposes,  including  the  Morman  Chief, 
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was  duly  made  and  recorded,  and  the  group  consolidated  on  or 
before  1896.  On  November  9,  1895,  Hugo  Deprizen  was  ap- 
pointed administrator  of  the  estate  of  J.  F.  Kappes,  deceased. 
The  administrator  expended  five  hundred  dollars  in  assessment 
work  on  these  consolidated  claims  in  1896,  by  running  a  tunnel 
in  the  Pride  of  the  Hills  mine,  the  work  being  completed  on 
November  28,  1896.  This  work  was  done  for  development 
work,  for  the  benefit  of  the  five  claims  named.  On  December 
24,  1896,  Deprizen,  as  administrator,  and  under  an  order  of 
the  probate  court,  and  by  consent  and  agreement  of  all  the 
heirs  and  parties  interested  in  the  estate  of  J.  F.  Kappes,  de- 
ceased, entered  into  a  contract  to  sell,  bond,  and  lease  said  five 
claims  to  Valentine  Kramer,  for  ten  ''^  thousand  dollars,  of 
which  sum  fifteen  hundred  and  sixty-three  dollars  and  thirty- 
one  cents  was  paid  in  cash  with  an  option  to  pay  the  balance  in 
two  years.  Kramer  went  into  possession  and  at  work  on  the 
five  claims  in  December,  1896,  and  continued  at  work  until  Jan- 
uary 7,  1897.  On  January  11,  1897,  Kramer  assigned  his  con- 
tract to  Kirby,  and  on  February  12,  1897,  Kirby  assigned  his 
contract  to  the  respondent,  a  corporation  organized  under  the 
laws  of  the  state  of  Utah.  From  January  5,  1897,  to  the  time  of 
the  trial,  continuous  work  was  done  by  the  respondent  and  its 
grantors  on  the  property.  George  Kappes  had,  previously  to 
1896,  conveyed  his  interest  in  the  claims  t©  J.  F.  Kappes.  The 
respondent,  in  its  answer,  denied  all  the  allegations  of  the  com- 
plaint, and  alleged  that  the  plaintiff  had  no  right,  title,  or  in- 
terest in  said  claims,  and  is  not,  and  never  was,  entitled  to  the 
possession  thereof.  The  Steeple  Chase  mining  claim  claimed 
by  the  appellants  as  having  been  located  by  their  grantor,  Jan- 
uary 1, 1897,  is  the  same  ground  as  the  Mormon  Chief,  included 
in  said  group,  and  conveyed  by  the  administrator  of  J.  F. 
Kappes,  by  lease,  bond,  and  sale.  This  is  the  only  claim  in- 
volved in  this  litigation.  The  jury  returned  a  verdict  in  favor 
of  the  defendant,  and  the  plaintiffs  appeal. 

The  appellants  contend  that  after  having  made  a  prima 
facie  case,  and  no  sufficient  evidence  of  the  location  of  the 
claims  appearing,  that  the  court  erred  in  refusing  to  instruct 
the  jury  that  unless  it  appeared  to  their  satisfaction,  from  the 
evidence,  that  George  Kappes  and  J.  F.  Kappes,  the  persons 
who  located  the  Pride  of  the  Hills,  were  citizens  of  the  United 
States,  or  had  declared  their  intention  of  becoming  such  at  the 
time  of  making  of  the  location  in  question,  they  acquired  no 
right  under  section  ''^  2319  of  the  Revised  Statutes  of  the 
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United  States,  and  the  location  made  under  which  the  re- 
spondent claims,  is  invalid. 

The  five  claims  liad  been  consolidated  for  the  purpose  of 
doing  the  work  for  the  benefit  of  all  upon  one  claim.  The 
location  notice  for  each  claim  was  shown  in  evidence  by  the 
defendant,  as  was  also  testimony  tending  to  show  that  the  as- 
sessment work  for  1896  was  done  on  the  Pride  of  the  Hills  for 
the  benefit  of  the  five  claims,  and  evidence  was  given  tending 
to  show,  in  some  degree,  that  J.  F.  Kappes  was  a  citizen  at  the 
time  he  located  the  claims,  and  received  a  conveyance  thereof 
from  George  Kappes. 

The  authorities  bearing  upon  the  question  in  issue  are  in 
conflict.  From  a  review  of  all  of  them,  upon  this  question,  we 
conclude  that  if  Kappes,  although  not  a  citizen,  performed  all 
the  acts  necessary  to  make  a  valid  location  of  the  claim,  and 
claimed  to  be  the  owner  thereof,  as  the  proof  tends  to  show, 
and  that  he  or  his  administrator  performed  the  work  necessary 
to  keep  his  claim  good  had  he  been  a  citizen,  until  the  adminis- 
trator, by  order  of  the  court  and  by  consent  of  the  heirs,  con- 
veyed the  claim  to  the  defendant  or  its  grantors,  and  the  defend- 
ant was  a  citizen  of  the  United  States  when  it  received  the  con- 
veyance, and  after  the  conveyance  to  it  took  possession  and 
control  of  the  claims,  and  kept  up  the  monuments  and  per- 
formed the  necessary  conditions  to  keep  the  claims  good,  its 
grantor,  being  a  citizen,  carried  a  good  and  valid  right  to  the 
claims,  as  against  the  plaintiffs,  from  the  date  of  the  convey- 
ance to  it  and  its  grantors,  provided  no  other  right  attached  in 
plaintiir"s  favor,  prior  to  such  conveyance  and  the  subsequent 
performance  of  the  required  conditions  by  it  and  its  grantors. 
The  respondent  being  a  corporation,  organized  under  the  laws 
of  Utah,  is  a  citizen  of  the  state.  No  question  is  raised  con- 
cerning the  citizenship  '''^  of  respondent's  grantors.  The  de- 
fendant and  its  grantors  acquired  the  conveyance  before  the 
plaintiir  located  his  claim,  and  the  title  vested  in  the  defendant, 
even  although  the  original  locator  was  an  alien:  North  Noon- 
day Co.  V.  Orient  Co.,  6  Saw.  299;  9  Morr.  Min,  Rep.  529;  Man- 
uel V.  Wulf!,  152  U.  S.   505;  1  Lindley  on  Mines,  sees.  232-234. 

This  action  does  not  involve  the  right  of  possession  of  any 
ground  except  the  Mormon  Chief.  This  is  not  an  application 
for  a  patent,  nor  does  the  claim  arise  under  section  2326  of  the 
Eevised  Statutes  of  the  United  States. 

After  an  examination  of  all  the  authorities,  we  conclude 
that,  as  a  general  rule,  it  is  true  that    only    citizens    of    the 
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United  States  can  locate  mining  claims;  but  it  has  been  held 
in  the  case  of  Manuel  v.  Wulff,  153  U.  S.  505,  that  this  is  a 
question  that  can  only  be  asserted  by  the  government.  In  a 
contest  by  individuals,  as  in  this  case,  which  is  an  action  in 
ejectment,  that  question  does  not  arise.  When  a  party  applies 
for  a  patent,  the  government  is  interested,  and  in  a  case  of  that 
•kind  the  citizenship  of  the  parties  must  be  shown  before  they 
would  be  entitled  to  a  patent.  This  not  being  an  action  for 
a  patent,  but  an  action  in  ejectment  for  the  possession  of  the 
Mormon  Chief,  the  question  of  citizenship  does  not  arise  and 
cannot  be  considered.  It  is  only  for  the  government  to  make 
that  objection  on  the  ground  of  noncitizenship:  Billings  v. 
Aspen  Min.  Co.,  51  Fed.  Rep.  338;  Billings  v.  Aspen  Min.  Co., 
52  Fed.  Eep.  250;  Lone  Jack  Min.  Co.  v.  Megginson,  82  Fed. 
Rep.  89;  1  Lindley  on  Mines,  sees.  232-234;  Jantzen  v.  Arizona 
Copper  Co.  (Ariz.,  Jan.  19,  1889),  20  Fac.  Rep.  93;  Manuel 
V.  WulU,  152  U.  S.  505;  Croesus  etc.  Co.  v.  Colorado  etc.  Co., 
19  Fed.  Rep.  78;  Ferguson  v.  Neville,  61  Cal.  356;  Goman  Min. 
Co.  V.  Alexander,  2  S.  Dak.  557;  Osterman  v.  Baldwin,  6  Wall. 
122;  Wulff  V.  "^^  Manuel,  9  Mont.  279;  Craig  v.  Radford,  3 
Wheat.  594. 

The  conclusions  reached  in  1  Lindley  on  Mines,  section 
234,  and  which  appear  to  us  to  be  sustained  by  the  greater 
weight  of  authority  and  reason  in  a  case  like  this,  are:  "1. 
An  alien  may  locate  or  purchase  a  mining  claim,  and  until 
'inquest  of  office'  may  hold  and  dispose  of  the  same  in  like 
manner  as  a  citizen;  2.  Proceedings  to  obtain  patents  are  in 
the  nature  of  'inquest  of  office,'  and  in  such  proceedings  citi- 
zenship is  a  necessary  and  material  fact  to  be  alleged  and 
proved;  3.  In  all  other  classes  of  action  between  individuals 
with  which  the  government  has  no  concern,  citizenship  is  not  a 
fact  in  issue;  it  need  be  neither  alleged  nor  proved." 

These  rules  may  be  subject  to  the  limitation  that  a  qualified 
locator  may  relocate  the  claim  in  the  possession  of  an  alien, 
who  has  not  declared  his  intention  to  become  a  citizen,  if  such 
relocation  be  made  without  force  or  violence,  and  prior  to  the 
declaration  of  intention  of  naturalization  of  the  alien,  or  con- 
veyance of  his  rights  to  the  claim  to  a  citizen.  As  against  a 
mere  intruder  or  trespasser,  or  one  having  no  higher  or  better 
right  than  the  occupant,  possession  of  the  mineral  claim  is 
prima  facie  evidence  of  a  right  of  possession  whether  the  occu- 
pant be  an  alien  or  not.  But  as  against  one  connecting  him- 
Belf  with  the  government  title  this  mere  occupancy  must  yield 
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to  the  higher  right:  1  Lindley  on  Mines,  sees.  216,  218;  Sparks 
V.  Pierce,  115  U.  S.  408;  Brandt  v.  Wheaton,  52  CaL  430.  We 
conclude  that  uo  error  was  committed  by  the  court,  in  refusing 
the  request. 

It  is  also  contended  that  the  lease,  bond,  and  contract  of  sale 
by  the  administrator  to  the  defendant,  was  improperly  ad- 
milted  in  evidence,  and  did  not  convey  any  right  ''**  of  posses- 
sion. It  appears  that  the  lease  and  contract  of  sale  was  made 
by  the  administrator  to  the  defendant  by  order  of  the  court, 
and  by  consent  of  all  the  heirs  and  parties  interested  in  the 
estate  of  J.  F.  Kappes,  deceased,  based  upon  a  proper  petition, 
and  that  the  defendant  was  in  possession  thereunder  by  consent 
of  all  the  interested  parties.  This  as  against  a  stranger  not 
claiming  under  or  through  any  party  in  interest,  as  well  as 
against  a  trespasser,  was  a  sulficient  showing  of  title  under 
which  to  justify  possession:  Smith  v.  Xortli  Canyon  Water  Co., 
IG  Utah,  194;  Carpentier  v.  Small,  35  Cal.  346;  Freeman  on 
Judgments,  3d  ed.,  sec.  335;  Haws  v.  Victoria  Min.  Co.,  160 
U.  S.  303;  Zilmer  v.  Gorichten,  111  Cal.  73. 

It  is  also  claimed  that  the  court  erred  in  admitting  evidence 
of  the  certificate  of  location  of  the  Pride  of  the  Hills  Mine,  on 
the  ground  that  the  location  was  not  sulTiciently  tied  to  any 
natural  object  or  permanent  monument,  so  as  to  identify  the 
claim.  The  certificate  recites  that  the  claim  is  located  on  the 
east  side  of  the  Mormon  Chief  Mine,  and  southeast  of  the  El- 
mer liay  'Mine,  located  August  11,  1885,  together  with  a  de- 
ecription  of  its  boundaries  and  size,  measured  from  the  stakes 
and  discovery  shaft  of  the  claim,  in  the  Tintic  mining  district. 
The  ^lormon  Chief  Mine  referred  to,  and  also  the  Elmer  Eay, 
were  definitely  known  and  staked.  The  Mormon  Chief  was 
located  about  four  hundred  feet  southeast  from  the  hoisting 
works  of  the  Lock  Ground  mining  claim  on  the  Sunbeam  lode 
in  the  same  district.  No  objection  was  made  to  the  introduc- 
tion of  the  location  notice  of  the  Mormon  Chief.  We  conclude 
that  when  a  notice  of  location  is  recorded,  it  must  contain  the 
name  or  names  of  the  locators,  the  date  of  the  location,  and 
such  a  description  of  the  claim  or  claims  located,  by  reference 
to  some  ''"  natural  object  or  permanent  monument,  as  will 
identify  the  claim.  A  reference  therein  to  a  known  mining 
claim  with  date  of  its  location,  or  to  recorded  claims  adjoining 
it,  with  a  hoisting  sliaft,  is  a  suilicicnt  compliance  with  law  re- 
quiring reference  to  be  made  to  some  natural  object  or  perma- 
nent monument.     When  the  location  is  made  upon  a  barren 
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hillside,  the  posting  of  notices  at  each  of  the  four  corners  of 
the  location,  either  by  driving  stakes  into  the  ground,  or  build- 
ing stone  monuments  so  as  to  keep  the  stakes  in  place,  is  suffi- 
cient, if  the  locality  is  referred  to  by  means  of  natural  monu- 
ments, or  other  known  locations,  with  date  of  location,  so  that 
the  claim  can  be  found  and  readily  traced  upon  the  ground,  and 
it  is  in  accordance  with  the  legal  rules  and  laws.  In  such 
cases  the  construction  given  the  notice  should  be  liberal  and 
not  technical.  This  construction  is  not  in  conflict  with  Darger 
V.  Le  Sieur,  8  Utah,  160,  and  is  in  conformity  with  the  weight 
of  authority:  Book  v.  Justice  Min.  Co.,  58  Fed.  Kep.  106;  Ham- 
mer V.  Garfield  Min.  Co.,  130  U.  S.  291;  1  Lindley  on  Mines, 
383;  Upton  v.  Larkin,  7  Mont.  449,  728;  Riste  v.  Morton,  20 
Mont.  139.  "We  are  of  the  opinion  that  the  notice  of  location 
was  properly  admissible  in  evidence. 

Many  objections  were  made  to  the  admissibility  of  evidence 
based  upon  the  ground  that  the  locators  were  not  citizens. 
This  question,  having  been  disposed  of  adversely  to  the  appel- 
lants, requires  no  further  consideration. 

It  is  also  contended  that  the  group  of  claims,  including  the 
Steeple  Chase  or  Mormon  Chief,  was  one,  and  not  held  in  com- 
mon, and,  therefore,  work  upon  one  of  the  group  would  not 
inure  to  the  benefit  of  all. 

The  testimony  tends  to  show  the  consolidation  of  these 
claims  for  development  and  working  purposes,  and  that  the 
required  amount  of  work  was  performed  on  the  Pride  '^'^  of 
the  Hills  for  that  year,  to  answer  the  requirements  of  the 
statute,  upon  all  the  claims,  and  that  J.  F.  Kappes  was  the 
owner  of  all  the  claims,  by  location  or  assignment. 

The  court  submitted  all  these  matters  to  the  jury,  and  we 
are  unable  to  discover  any  reversible  error  in  such  instructions. 
We  are  of  the  opinion  that  the  court  committed  no  error  in  re- 
fusing to  grant  the  requests  of  the  appellants,  as  requested. 
We  have  given  attention  to  all  the  several  assignments  of  error, 
and  conclude  that  no  reversible  error  was  committed. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Bartch,  C.  J.,  and  Baskin,  J.,  concur. 


MINES— RIGHTS  OF  ALIENS  AS  TO.-The  mineral  lands  of  the 
povernment  are  open  to  location  and  purchase  only  by  a  citizen  of 
the  United  States,  or  one  who  has  declared  his  Intention  to  become 
such;  but  after  the  prant  of  title  to  mineral  land,  or  the  equivalent 
of  such  .?rant,  Is  made  to  an  alien,  it  cannot  be  attacked  bv  a  third 
party:  Justice  Min.  Co.  v.  Lee,  21  Colo.  200,  52  Am.  St  Rep.  216? 
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and  a  conveyance  by  an  alien  is  good:  See  extended  note  to  Mc- 
Cllntock  V.  Rrydon,  r>3  Am.  Doc.  107.  Under  an  early  California 
statute  prohibiting  foreigners  to  mine  without  obtaining  a  license, 
It  was  held  that  the  state  alone  could  enforce  the  law:  Note  to  Mc- 
Clintock  V.  Brydon,  a'i  Am.  Dec.  107. 

CORrORATIONS— CrriZEXSIIir.— A  corporation  created  by 
and  transacting  business  in  a  state  Is  to  be  deemed  an  inhalMtant 
of  such  state,  capable  of  being  treated  as  a  citizen  for  all  purposes 
of  suing  and  being  sued:  Note  to  Railroad  v.  Barnhill,  30  Am.  St. 
Rep.  892.  See,  too.  Ireland  v.  Globe  Milling  etc.  Co.,  19  R.  I.  180, 
61  Am.  St.  Rep.  750,  and  note. 


Crofoot  v.  Thatcher. 

[19  Utah,  21.'.] 

LIMITATION  OF  ACTIONS— CONFLICT  OF  LAWS-LEX 
FORI— LEX  LOCI  CONTRACTUS.— The  lex  fori  controls  as  to  the 
time  within  which  a  cause  of  action  shall  be  enforced,  but  the  lex 
loci  contractus  controls  in  determining  when  the  cause  of  action 
upon  a  contract  arises,  so  as  to  put  the  statute  of  limitations  in  op- 
eration. 

CONFLICT  OF  LAWS— STOCKHOLDERS'  LIABILITY. 
The  liability  evidenced  by  stock  notes  given  by  stockliolders  in  a 
mutual  insurance  corporation,  must  be  considered  and  enforced  with 
respect  to  the  laws  in  force  wlien  and  where  the  contract  is  made. 

LIMITATION  OF  ACTIONS-STOCKHOLDERS'  LIABIL- 
ITY—CALL OR  DEMAND.— Stock  notes  payable  by  their  terms  on 
demand,  made  under  the  authority  of  a  statute  permitting  one-half 
of  the  capital  stock  of  a  joint  stock  insurance  company  to  be  evi- 
denc«.'d  by  tlie  notes  of  tlie  stockholders  are  not  payable,  and  the 
statute  of  limitations  does  not  begin  to  run  against  them  until  an 
actual  call  or  demand  has  been  made,  or  the  corporation  has  been 
adjudged  insolvent. 

CORPORATIONS— UNPAID  SUBSCRIPTIONS— STATUTH 
OF  LIMITATIONS— DEMAND.— Unpaid  subscriptions  to  the  capi- 
tal stock  of  a  corporation  are  a  trust  fund,  and  tlie  statute  of  limi- 
tations has  no  application  thereto,  and  does  not  begin  to  run  until 
an  actual  call  or  demand  of  payment  is  made,  or  until  the  corpora- 
tion is  adjudged  insolvent. 

CORPORATIONS-PROPERTY  AS  TRUST  FUND.— Prop- 
erty of  a  corporation  is  a  trust  fund  to  the  extent  that  It  must  be 
fairly  and  honestly  applied  to  the  purpose  for  wliicli  it  was  obtained, 
and  held  by  virtue  of  the  law  creating  the  corporation,  and  in  case 
of  an  express  trust  created  by  mutunl  conlidence  and  contract  of  the 
parties,  the  statute  of  limitations  does  not  begin  to  run  until  the 
(H'Stui  que  trust  has  actual  or  constructive  notice  of  the  repudiation 
of  the  trust. 

CORPORATIONS^PROPERTY  AS  TRUST  FUND— STAT- 
UTE OF  LIMITATIONS.- Tlie  i)roperty  of  a  corporation,  Including 
notes  for  unpaid  stock  suljscriptioiis,  constitutes  a  trust  fund  for  tlio 
benefit  of  creditors,  and  creates  a  right  against  which  the  statute  of 
limitations  does  not  begin  to  run  until  the  beneficiaries  have  notice 
of  the  repudiation  of  the  trust. 
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Action  by  the  receiver  of  the  Omaha  Fire  Insurance  Com- 
pany against  defendants  upon  a  note  payable  on  demand  al- 
leged to  have  been  made  under  the  laws  of  Nebraska.  De- 
fendants demurred  to  the  complaint  on  the  ground,  among 
others,  that  the  cause  of  action  was  barred  by  the  statute  of 
limitations  of  Utah.  The  demurrer  was  sustained  and  judg- 
ment rendered  dismissing  the  action.    Plaintiff  appealed. 

J.  E,  Frick,  for  the  appellant. 

G.  Q.  Eich  and  A.  T.  Schroeder,  for  the  respondents. 

^^  MINOE,  J.  Under  the  issue  raised  in  this  case,  it  is 
necessary  to  determine  whether  the  laws  of  Utah  or  the  laws  of 
Nebraska  govern  and  control  in  this  case.  It  is  conceded  that 
the  statute  of  limitations  falls  within  the  remedy,  and  the  law 
of  Utah  controls  in  so  far  as  the  remedy  is  concerned  as  ap- 
plied to  an  existing  and  enforceable  cause  of  action.  When  the 
cause  of  action  in  fact  arose,  or  whether  or  not  any  cause  of 
action  ever  existed,  or  now  exists,  against  the  respondent,  is  not 
of  the  remedy,  but  of  the  right,  and  therefore  is  to  be  con- 
trolled by  the  law  of  the  state  where  the  contract  sued  upon 
was  made,  and  the  same  is  governed  by  the  laws  of  that  state. 
The  law  of  the  forum  controls  in  respect  to  the  cause  of  action, 
BO  far  as  the  time  within  which  it  must  be  enforced  is  con- 
cerned, but  the  law  of  Nebraska  controls  as  respects  the  time 
when  the  cause  of  action  matured  or  arose  under  a  contract 
made  in  pursuance  of  its  laws.  If,  under  the  laws  of  Nebraska, 
no  cause  of  action  existed  against  respondent  upon  the  note 
sued  upon  until  the  happening  of  a  certain  event,  then  the  stat- 
ute of  limitations  of  Utah  began  to  run  only  from  the  time 
such  cause  of  action  arose  in  Nebraska,  and  irrespective  of 
what  the  laws  of  --^  Utah  might  be.  The  statute  of  limita- 
tions applies  only  to  existing  causes  of  action. 

Thompson  in  his  work  on  Corporations,  volume  3,  section 
3047,  says:  "If  the  liability  of  a  resident  stockholder  of  a 
foreign  corporation  rests  in  contract  merely,  as  in  case  of  the 
obligation  to  pay  for  shares  of  stock,  which  he  enters  into,  who 
has  subscribed  for  them,  or  who  has  purchased  them  from  a 
subscriber  or  holder  before  payment,  and  if  the  obligation  thus 
assumed  is  valid  and  subsisting  according  to  the  laws  of  the 
domicile  of  the  corporation,  it  will  be  good  everywhere,  and, 
upon  obvious  principles,  will  be  enforced  in  the  court  of  every 
other  state  or  country." 
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Mr.  Beach,  in  his  work  on  Private  Corporations,  in  section 
148,  says:  "Where  a  person  becomes  a  stockholder  in  a  corpo- 
ration organized  under  the  laws  of  a  foreign  state,  he  must  be 
held  to  contract  with  reference  to  all  the  laws  of  the  state  un- 
der which  the  corporation  is  organized  and  which  enter  into  its 
constitution;  and  the  extent  of  his  indivfdual  liability  as  a 
stockholder  to  the  creditors  of  the  company  must  be  deter- 
mined by  the  laws  of  that  state,  not  because  such  laws  are  in 
force  in  the  other  state,  but  because  he  has  voluntarily  agreed 
to  the  terms  of  the  company's  constitution.  It  is  equally  clear, 
both  upon  principle  and  authority,  that  this  liability  may  be 
enforced  by  creditors  wherever  they  can  obtain  jurisdiction  of 
the  necessary  parties.  This  does  not  depend  upon  any  prin- 
ciple of  comity,  but  upon  the  right  to  enforce  in  another  ju- 
risdiction a  contract  validly  entered  into.  The  validity,  inter-' 
pretation,  and  effect  of  the  act  imposing  the  liability  are  de- 
termined by  the  law  of  the  state  creating  the  corporation." 

The  liability  claimed  here  is  upon  contract,  and  must  be  con- 
sidered and  enforced  by  courts  in  accordance  with  the  laws  in 
force  when  and  where  the  contract  was  made.  ^^^  This  is  the 
rule  in  Utah:  People's  Bldg.  etc.  Assn.  v.  Fowble,  18  Utah, 
20G;  Ferguson  v.  Sherman,  116  Cal.  169;  Beach  on  Private 
Corporations,  sec.  148;  Hancock  Nat.  Bank  v.  Ellis,  166  Mass. 
414,  55  Am.  St.  Pep.  414;  Lowry  v.  Inman,  46  N.  Y.  119;  Man- 
dell  V.  Swan  Trust  etc.  Co.,  154  111.  177,  45  Am.  St.  Pep.  124; 
Thompson  on  Corporations,  sec.  1136. 

Having  dctermiucd  that  the  law  of  Nebraska  controls,  it 
next  become?  important  to  determine  at  what  time  the  cause 
of  action  sued  upon  accrued  for  the  purpose  of  enforcing  the 
same  for  the  benefit  of  the  creditors  of  the  corporation  of 
which  tlic  rcspofident  was  a  member  and  for  whose  benefit  he 
made  tlie  slock  or  subscription  note  upon  which  this  action  was 
brcm-ht.  As  appears  from  the  complaint,  the  stock  note  sued 
n]mn  was  made  under  tlie  authority  given  by  section  3,  chapter 
43,  of  the  Compiled  Statutes  of  Nebraska,  entitled  "Insurance 
Companies,"  and,  so  far  as  material,  reads  as  follows:  "No 
joint  stock  company  shall  be  incorporated  under  the  provisions 
of  tliis  act  with  a  smaller  capital  than  one  hundred  thousand 
dollars,  nor  more  than  one  million  dollars,  as  may  be  specified 
in  the  certificate  of  incor])oration,  wliicli  stock  shall  be  divided 
into  shares  of  one  hundred  dollars  each,  of  which  capital  at 
least  fifty  per  cent  shall  be  fully  paid  up  in  cash,  and  that  for 
the  remainder  of  its  capital  there  are  in  its  possession  notes  of 
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its  stockholders,  secured  by  at  least  one  surety  or  by  mortgages 
on  unencumbered  real  estate,  within  this  state,  worth  at  least 
twice  the  amount  of  such  notes,  which  notes  or  other  security 
shall  be  approved  by  the  state  auditor." 

Subdivision  4  of  article  11,  entitled  "Miscellaneous  Corpora- 
tions," of  the  constitution  of  Nebraska  should  be  considered 
in  connection  with  the  above  statute.  It  reads  as  follows:  ^^^ 
"In  all  cases  of  claims  against  corporations  and  joint  stock 
associations,  the  exact  amount  justly  due  shall  be  first  ascer- 
tained, and  after  the  corporate  property  shall  have  been  ex- 
liausted  the  original  subscribers  thereof  shall  be  individually 
liable  to  the  extent  of  their  unpaid  subscription,  and  the  liabil- 
ity for  the  unpaid  subscription  shall  follow  the  stock." 

The  stock  note  sued  upon  reads  as  follows: 

"$1,250.  Omaha,  Nebraska,  April  24,  1889. 

"On  demand  after  date  we,  or  either  of  us,  promise  to  pay 
to  the  Omaha  Fire  Insurance  Company,  or  order,  $1,250,  for 
value  received,  payable  at  the  Nebraska  National  Bank  of 
Omaha,  Nebraska.  G.  W.  THATCHER. 

"S.  T.  JOSSELYN." 

The  object  of  the  incorporation  formed  was  to  write  con- 
tracts of  insurance,  insuring  property  of  its  owner  against 
loss  by  fire.  The  statute  required  a  capital  stock  of  not  less 
than  one  hundred  thousand  dollars,  fifty  thousand  of  which 
must  be  paid  in  cash;  the  remaining  fifty  thousand  was  re- 
quired to  be  secured  to  be  paid  to  the  company  by  notes  se- 
cured by  one  surety  or  by  mortgages,  and  in  such  a  manner  as 
would  be  best  calculated  to  secure  payment  of  the  same  when 
needed  and  called  for  by  those  in  whose  hands  the  trust  was 
imposed.  No  form  of  note  was  prescribed.  The  time  of  pay- 
ment was  left  to  the  judgment  of  the  members  of  the  corpora- 
tion. These  officers  made  these  stock  notes  payable  "on  de- 
mand," which  was  in  accordance  with  the  law  and  the  probable 
business  requirements  of  the  corporation.  Under  these  cir- 
cumstances, was  the  note  barred  by  the  statute  of  limitations, 
as  claimed  by  the  respondent  under  his  demurrer?  The  note 
was  dated  April  24,  1889,  and  ^^'*  payable  on  demand,  after 
date.  This  action  was  commenced  May  27,  1898.  The  date  of 
the  insolvency  of  the  corporation  was  the  twenty-fourth  day  of 
February,  1896.  The  court  determined  the  amount  of  the 
claims  due,  and  that  the  property  of  the  corporation  was  ex- 


April,  ib'JU.]  CuuiMuT  v.  Thatcher.  729 

hausted  December  2?,  1S97.  Xo  demand  was  ever  made  by  the 
corporation  or  its  receivers  until  December,  1897.  The  re- 
spondent claims  that  tiio  note  was  negotiable  in  form,  payable 
on  demand,  and  therefore  it  was  payable  forthwith  or  within 
six  months  from  date  under  the  Utah  statute,  and  within  one 
year  under  the  Nebraska  statute;  that  its  demand  of  payment 
could  have  been  made  at  once,  and,  if  not  paid,  the  statute  of 
limitations  would  at  once  commence  to  run  in  favor  of  the  re- 
spondent. This  claim  is  based  upon  the  theory  that  the  stock 
note  was  given  in  full  payment  and  liquidation  of  the  sub- 
scription for  stock,  and  it  should  be  treated  the  same  as  any 
ordinary  note  in  any  commercial  transaction,  and  that  it  would 
be  governed  by  the  law  applicable  to  negotiable  instruments 
given  in  payment  of  ordinary  debts.  We  are  of  the  opinion 
that  this  contention  is  incorrect.  The  corporation  required 
capital  to  pay  losses  and  expenses.  Losses  are  usually  met  by 
collecting  premiums,  but  a  condition  may  arise  whereby  losses 
overbalance  the  premiums,  so  that  a  fixed  capital  is  required 
to  meet  all  emergencies.  The  fifty  thousand  dollars  cash 
capital  had  to  be  paid  at  once  as  a  fund  for  all  requirements. 
As  the  remaining  fifty  thousand  might  not  be  required  at  once, 
and  possibly  not  at  all,  the  law  gave  the  stockholder  the  privi- 
lege of  retaining  it,  but  required  notes  to  be  given  to  evidence 
the  obligation,  with  securities,  so  that  the  same  could  be  col- 
lected when  called  upon  by  those  in  whose  hands  the  trust  was 
imposed.  The  statute  and  law  under  which  the  stock  note  was 
given,  and  the  object  and  purposes  of  the  law,  the  ^^^  object 
and  contemplation  of  the  parties  availing  themselves  of  the 
privileges  of  the  law  of  Nebraska  in  forming  the  corporation, 
should  control  rather  than  the  mere  form  and  wording  of  the 
contract.  The  parties  would  hardly  enter  into  a  contract  paya- 
ble on  demand  if  they  intended  the  contract  to  be  payable 
forthwith  without  any  demand.  Fifty  per  cent  of  the  sub- 
scription was  payable  in  cash  at  the  time  of  the  making  of  the 
sul)scription  and  the  balance  was  to  be  represented  by  secured 
notes.  To  hold  that  the  fifty  per  cent  secured  by  the  notes 
was  due  forthwith  will  be  to  hold  that  under  the  statute  and 
the  contract  as  made,  that  fifty  per  cent  of  the  subscription  was 
payable  in  cash  and  the  balance  payable  forthwith,  or  in  other 
words,  that  the  whole  capital  stock  should  be  paid  in  cash,  or 
that  which  would  amount  to  that.  This  construction  would 
not  be  reasonable,  but  would  be  contrary  to  the  plain  read- 
ing of  the  statute  and  the  intention  of  the  parties  in  form- 
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ing  of  the  corporation  under  it.  When  the  stock  notes  were 
made  payable  on  demand,  the  parties  must  have  intended 
that  they  should  be  paid  upon  call  by  the  corporation  when 
it  required  part  or  all  the  proceeds  thereof,  and  not  before. 
This  sum  might  be  required  very  soon,  and  might  not  be 
required  for  years,  and  possibly  not  at  all,  but  it  remained 
a  part  of  the  capital  stock  of  the  corporation,  to  be  used 
for  the  purposes  and  objects  for  which  the  capital  stock 
was  intended  under  the  statute  creating  it,  and  the  subscribers 
were  liable  on  their  promised  subscription  to  the  capital  stock 
for  the  payment  of  its  obligations.  This  subscription,  whether 
paid  in  cash  or  represented  by  notes,  was  a  part  of  the  capital 
stock  and  could  not  be  diverted  or  lost  to  the  corporation  by; 
any  fault  of  the  corporate  officers,  or  other  devices. 

In  Sawyer  v.  Hoag,  17  Wall.  610,  the  court  said:  "Capital 
stock  or  shares  of  a  corporation,  especially  ^^*  the  unpaid 
subscriptions  to  such  stock,  or  shares,  constitute  a  trust  fund 
for  the  benefit  of  the  general  creditors  of  the  corporation. 
This  fund  cannot  be  defeated  by  simulated  payment  of  the 
stock  subscription  nor  by  any  device  short  of  an  actual  pay- 
ment in  good  faith." 

Had  the  amount  subscribed  for  been  all  paid  in  cash,  it 
could  not  be  claimed  that  any  part  of  it  would  be  diverted 
to  any  other  purpose  than  to  carry  out  the  objects  of  the 
corporation.  The  rule  as  to  unpaid  subscriptions  when  the 
corporation  becomes  insolvent  is  enforced  by  courts  in  requir- 
ing that  the  same  be  applied  for  the  benefit  of  the  creditors. 
The  creditor  of  the  corporation  would  have  no  conceded  right 
to  call  for  these  unpaid  subscriptions  while  the  corporation 
was  solvent,  regardless  of  the  statute  of  limitations,  and  if  the 
stockholders  having  the  management  of  the  corporation  should 
refuse  or  neglect  to  call  for  such  payment,  possibly  with  intent 
of  permitting  a  bar  of  the  statute,  the  result  might  be  to  re- 
duce the  capital  stock  of  the  corporation  one-half,  to  the  wrong 
of  the  creditors  and  of  the  stockholders  alike.  So  the  courts 
have  almost  universally  held  that  this  capital  stock  is  a  trust 
fund  for  the  benefit  of  the  creditor  of  the  corporation,  and 
that  the  statute  of  limitations  has  no  application  and  creates 
no  bar  until  the  creditors  have  had  an  opportunity  to  enforce 
payment  of  the  unpaid  portion  of  their  claims,  irrespective  of 
the  time  that  has  elapsed  between  the  making  of  the  subscrip- 
tion and  the  insolvency  of  the  corporation — the  insolvency  of 
the  corporation  being  the  cause  that  made  it  necessary  to  collect 
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such  unpaid  suLscriptions.  The  statute  of  limitations  does 
not  commence  to  run  until  there  is  a  cause  of  action.  In  this 
case  no  cause  of  action  existed  until  after  demand.  The  object 
and  purposes  of  the  parties  under  the  statute  and  constitution 
forbids  tlie  construction  that  "on  ^^"  demand"  nleans  forth- 
with. The  parties  must  have  intended  the  term  "on  demand'' 
to  have  a  special  signiiicance,  and  to  mean  on  an  actual  call  or 
demand  for  payment,  and  not  merely  to  be  governed  by  the  law 
controlling  ordinary  negotiable  instruments.  To  hold  other- 
wise would  be  to  obliterate  from  the  case  the  object  for  which 
the  stock  notes  were  given. 

The  supreme  court  of  ISTew  York,  in  AYilliams  v.  Taylor, 
120  N.  Y.  24:4:,  in  discussing  this  subject  says:  "Where  the 
thing  promised  is  the  payment  of  a  sum  of  money,  no  actual 
demand  will,  in  general,  be  necessary,  notwithstanding  the 
terms  of  the  contract,  hut  it  is  nevertheless  in  the  power  of  the 
parties  so  to  frame  their  engagements  as  to  make  a  preliminary 
demand  essential.  And  so  likewise,  though  there  be  nothing 
in  the  terms  of  the  instrument  to  take  the  case  out  of  the 
general  rule,  the  attending  circumstances  and  the  nature  of  the 
duty  may  be  such  that  the  words  which  mention  a  demand 
or  request  will  have  a  special  significance,  and  will  require  a 
preliminary  demand  to  be  made," 

In  the  case  of  Kilbreath  v,  Gaylord,  34  Ohio  St.  305,  where 
the  action  was  on  a  demand  note  like  the  case  at  bar,  the 
court  held  that  the  statute  of  limitations  did  not  apply  to  such 
demand  notes.  The  court  says:  "The  plaintiffs  in  error  and 
their  associates  hecame  incorporated  for  the  purpose  of  carry- 
ing on  the  business  of  life  insurance.  The  only  means  of  the 
company  for  doing  business  consisted  of  its  stock  subscriptions. 
In  pnyriient,  or  to  secure  the  payment  of  these  subscriptions, 
the  subscribers  executed  their  non-negotiable  notes  to  the  com- 
]'any,  payable  on  demand.  These  notes  must  be  construed  in 
connection  with  the  nature  of  the  business  of  the  corporation, 
and  in  view  of  the  object  intended  by  the  parties  in  giving  the 
notes.  The  notes  represented  the  ^'-^^  fund  intended  ulti- 
mately for  the  payment  of  debts  if  they  should  be  required  for 
such  purpose.  To  hold  that  the  statute  of  limitations  began 
to  run  from  the  time  of  the  execution  of  the  notes  would  de- 
feat the  purpose  intended,  and  work  a  fraud,  not  only  on  the 
policy-holders,  hut  on  such  of  the  stockholders  as  might  see 
fit  to  pay  the  cash  in  discharge  of  their  liability." 
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In  a  similar  case  arising  in  Nebraska,  State  v.  German  SaY. 
Bank,  50  Neb.  73i,  the  court  construed  and  applied  section  4 
of  article  11  of  the  Nebraska  constitution.  The  court  held — 
we  quote  from  the  syllabi:  "1.  That  this  statute  refers  to 
liabilities  of  stockholders  upon  their  stock;  2.  That  the  con- 
stitution makes  the  liability  of  subscribers  for  unpaid  subscrip- 
tions for  the  purpose  of  paying  debts  of  the  corporation  a 
secondary  liability,  to  be  enforced  only  after  the  amount  of 
the  debts  has  been  judicially  ascertained  and  other  corporate 
property  has  been  exhausted;  3.  That  a  proceeding  by  the  re- 
ceiver of  an  insolvent  bank  to  collect  unpaid  subscriptions  to 
its  capital  stock,  is  on  behalf  of  creditors  of  the  corporation, 
and  is  a  "case  of  claims'  against  the  corporation,  within  the 
meaning  of  the  constitution;  4.  That  the  statute  quoted,  in  so 
far  as  it  attempts  to  authorize  actions  to  recover  unpaid  stock 
subscriptions  before  the  corporate  debts  have  been  judicially 
ascertained  and  the  corporate  property  exhausted,  is  in  con- 
flict with  the  constitution  and  void."  So,  if  there  was  no  en- 
forceable right  of  action,  there  could  be  no  application  of  the 
statute  of  limitations. 

In  the  case  of  Van  Pelt  v.  Gardiner,  54  Neb.  701,  by  the 
supreme  court  of  Nebraska,  the  court  held  that  the  statute  of 
limitations  does  not  apply  until  the  property  of  the  corporation 
is  exhausted,  and  then  the  liability  of  the  subscriber  attaches: 
See,  also,  Merrimac  Min.  Co.  v.  Levy,  54  Pa.  St.  227,  93  Am. 
Dec.  697. 

22»  In  Fear  v.  Bartlett,  81  Md.  435,  the  court  said:  "In  deal- 
ing with  the  defendant's  subscription,  we  have  treated  it  as  a 
Virginia  contract.  The  company  was  chartered  by  that  state, 
with  its  office  and  place  of  business  in  that  state,  and,  al- 
though the  subscription  was  made  in  this  state,  the  contract 
was  to  be  performed  in  Virginia,  and,  this  being  so,  the  rights 
and  liabilities  of  the  parties  under  it  are  to  be  determined  by 
the  law  of  that  state." 

The  leading  case  relied  upon  by  the  respondent  in  opposition 
to  the  principles  here  laid  down  is  the  case  of  Howland  v.  Ed- 
monds, 24  N.  Y.  307,  23  How.  Pr.  159,  and  some  other  cases 
from  New  York.  These  cases  are  examined,  and  distinguished 
from  the  case  at  bar  in  a  recent  case  from  New  York,  reported 
as  Williams  v.  Taylor,  120  N.  Y.  244.  As  there  held,  these 
cases  were  all  based  upon  the  provisions  of  special  statutes 
and  determined  accordingly.  In  Williams  v.  Taylor,  120  N.  Y. 
244,  it  was  held  that  the  statute  of  limitations  would  not  com- 
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mence  to  run  against  the  subscriber  until  a  demand  or  call  was 
made.  The  following  cases  bear  upon  the  question  or  hold  that 
unpaid  subscriptions  to  the  capital  stock  of  a  corporation  is  a 
trust  fund,  and  that  the  statute  of  limitations  has  no  application 
or  does  not  begin  to  run  until  call  or  demand  of  payment  is 
made  or  until  the  corporation  be  adjudged  insolvent:  Glenn  v. 
Semple,  80  Ala.  159,  60  Am.  Eep,  92;  2  Beach  on  Private  Cor- 
porations, sees.  568,  569;  Cook  on  Stock  and  Stockholders, 
sec.  195;  2  Thompson  on  Corporations,  sees,  2002-2U07,  3779; 
Hawkins  v.  Glenn,  131  U.  S.  319;  Hatch  v.  Dana,  101  U.  S.  210; 
Hill  v.  Merchants'  Ins.  Co.,  134  U.  S.  515;  Scovill  v.  Thayer, 
105  U.  S.  143;  Germantown  Pass.  Ey.  Co.  v.  Fitler,  60  Pa.  St. 
124,  100  Am.  Dec.  546;  Ogden  Clay  Co.  v.  Harvey,  9  Utah, 
497;  Noble  Mercantile  Co.  v.  Mt.  Pleasant  etc.,  12  Utah,  213; 
Thomas  v.  Glendenning,  ^^^  13  Utah,  47;  Ingwersen  v.  Edge- 
combe, 42  Neb.  740;  Van  Pelt  v.  Gardner,  54  Neb.  701;  Her- 
man V.  Page,  62  Cal.  448;  Payne  v.  Bullard,  23  Miss.  88,  55 
Am.  Dec.  74;  Thompson  v.  Eeno  Sav.  Bank,  19  Nev.  103,  3 
Am.  St.  Eep.  797. 

This  court  has  already  held  that  the  property  of  a  corpo- 
ration is  a  trust  fund  to  the  extent  that  it  must  be  fairly  and 
honestly  applied  to  the  purpose  for  which  it  was  obtained  and 
held  by  virtue  of  the  law  creating  the  corporation,  and  that 
in  case  of  an  express  trust  created  by  mutual  confidence  and 
contract  of  the  parties  the  statute  of  limitations  does  not  be- 
gin to  run  until  the  cestui  que  trust  has  actual  or  constructive 
notice  of  the  repudiation  of  the  trust:  Thomas  v.  Glendenning, 
13  Utah,  47;  Weyeth  Hardware  Co.  v.  James-Spencer-Bateman 
Co.,  15  Utah,  110;  People's  Bldg.  etc.  Assn.  v.  Fowble,  18  Utah, 
206;  "Wood  on  Statute  of  Limitations,  2d  ed.,  386;  Morse  on 
Banks  and  Banking,  2d  ed.,  39;  Hollins  v,  Brierfield  Coal  Co., 
150  U.  S.  371. 

The  property  of  the  corporation  was  exhausted,  and  it  be- 
came insolvent  December  27,  1897.  This  action  was  brought 
in  May,  1898.  It  appears  to  us  that  no  cause  of  action  existed 
before  December  27,  1897,  against  the  respondent.  The  un- 
paid stock  subscriptions,  including  the  note  in  question,  con- 
stituted a  trust  fund  out  of  which  the  debts  due  the  creditors 
of  the  corporation,  when  the  exact  amount  justly  due  thereon 
had  been  ascertained,  and  the  corporate  property  had  been  ex- 
hausted should  be  paid. 

We  are  of  the  opinion  that  in  view  of  the  statute  and  con- 
stitution of  Nebraska,  and  in   view   of  the  decisions  of  the 
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supreme  court  of  tliat  state  and  other  authorities  hearing  upon 
this  question,  that  the  court  erred  in  sustaining  the  denmrrer 
and  in  dismissing  the  action  and  in  holding  that  the  cause  of 
action  was  barred  by  the  statute  *^^  of  limitations.  The  case 
is  reversed  and  remanded  with  directions  to  the  district  court 
to  vacate  and  set  aside  the  judgment,  and  to  grant  a  new  trial. 
Appellant  is  entitled  to  costs. 

Bartch,  C.  J.,  and  Baskin,  J.,  concur. 


CONFLICT  OF  LAWS.— THE  LIABILITY  OF  THE  STOCK- 
HOLDERS of  a  corporation  must  be  determined  by  the  laws  of  the 
Btate  or  county  which  created  It:  Mandel  v.  Swan  Land  etc,  Co., 
154  III.  177,  45  Am.  St.  Rep.  124. 

CORPORATIONS— UNPAID  SUBSCRIPTIONS— LIMITATION 
OF  ACTIONS.— In  equity  the  capital  stock  of  corporations,  includ- 
ing especially  unpaid  subscriptions,  constitutes  a  trust  fund  for  the 
benefit  of  its  creditors;  and  if  stock  is  payable  on  call,  the  statute 
of  limitations  does  not  run  against  the  right  of  creditors  to  enforce 
payment  of  unpaid  subscriptions  until  a  call  or  demand  has  been 
made,  or  until  the  corporation  has  ceased  to  be  a  going  concern:  See 
monographic  note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St  Rep. 
808,  828. 

CORPORATIONS— PROPERTY  AS  A  TRUST  FUND.— The  stock 
and  property  of  every  corporation  are  to  be  regarded  as  a  trust 
fund  for  the  payment  of  its  debts:  In  re  Brockway  Mfg.  Co.,  89  Me. 
121,  56  Am.  St.  Rep.  401;  Buck  v.  Ross,  68  Conn.  29,  57  Am.  St 
Rep.  60. 

LIMITATION  OF  ACTIONS^TRUSTS.— The  statute  of  limita- 
tions will  never  run  in  favor  of  a  trustee  as  against  a  cestui  que 
trust  until  the  former  repudiates  the  trust,  and  notice  of  such  repu- 
diation is  brought  home  to  the  cestui  que  trust:  Note  to  Chaae  v. 
Cartright  22  Am.  St.  Rep.  213.  See,  also,  Talbott  v.  Barber,  11  Ind. 
App.  1,  54  Am.  St  Rep.  491. 

LIMITATION  OF  ACTIONS— CONFLICT  OF  LAWS.— See,  on 
this  subject  Eingartner  v.  Illinoia  Steel  Co.,  103  Wis.  373,  74  Am.  St. 
Rep.  871,  and  note. 


Warren  v.  Eobison, 

[19  Utah,  289.] 

CORPORATIONS— LIABILITY  OF  DIRECTORfi— USE  OF 
CARE  AND  PRUDENCE.— The  directors  of  a  corporation  in  admin- 
istering its  affairs  must  exercise  ordinary  care,  skill,  and  dihgenee. 
They  must  give  the  business  under  their  care  such  attention  as  an 
ordinarily  discreet  busine-ss  man  would  give  to  his  own  concerns 
under  similar  circumstances,  and  It  is  incumbent  upon  them  to  de- 
vote so  much  of  their  time  to  their  trust  as  is  necessary  to  familiar- 
ize them  with  the  business  of  the  institution  and  direct  its  opera- 
tions. 
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CORPOnATTOXS— LIARILITY  OF  DIRECTORS-DELEGA- 
TION OF  AUTIIOKITY.— If  the  board  of  directors  of  a  corporation 
delegate  its  business  and  tlie  wliolo  management  and  control  thereof 
to  its  executive  officers,  tliey  cannot,  when  disaster  to  the  stoclihold- 
c-rs  and  creditors  ensues  tlirougli  carelessness  and  mismanagement 
avoid  personal  liability  on  tlie  ground  that  they  did  not  know  of  the 
unfortunate  transactions,  and  were  ignorant  of  the  business. 

CORPORATIONS— LIABILITY  OF  DIRECTORS.— If  direc- 
tors of  a  corporation,  acting  in  good  faitli  and  with  reasonable  care, 
skill,  and  diligenc»\  nevertheless  fall  into  a  mistake,  either  of  law 
or  fact,  causing  llnaucial  loss,  they  cannot  be  held  personally  liable 
for  the  consequences  then-of. 

CORPORATIONS-LIAP.ILITY  OF  DIRECTORS.— Directoi-3 
of  a  corporation  are  not  merely  bound  to  be  honest;  they  must  also 
be  diligent  and  careful  in  the  performance  of  duties  they  have  un- 
dertaken. They  cannot  excuse  imprudence  on  the  ground  of  their 
ignorance  or  inexperience,  or  the  honesty  of  their  intentions;  and  if 
they  commit  an  error  of  judgment  through  mere  recklessness  or 
want  of  ordinary  prudence  or  skill,  they  may  be  held  liable  for  the 
consequences. 

M.  D.  Lessinger,  A.  J.  Weber,  E.  Fan,  and  Bennett,  Ilowat 
&  Bradley,  for  the  appellants. 

Eogers  &  Johnson,  R.  II.  Whipple,  Marshall,  Eoyle  &  Hemp- 
Btcad,  for  the  respondents. 

294  BARTCH,  C.J.  This  action  was  instituted  by  the  plain- 
tiffs as  stockholders  of  defendant  Citizens'  Bank,  in  behalf  of 
themselves  and  all  other  stockholders,  creditors,  and  others 
similarly  situated,  against  the  defendants  for  an  accounting,  and 
for  damages  alleged  to  have  been  occasioned  by  reason  of  negli- 
gence in  the  management  of  the  bank  by  its  directors  and  of- 
ficers. It  appears  that  the  bank  was  organized  about  August 
11,  1890,  with  a  capital  stock  of  $150,000,  and  the  banking 
business  commenced  soon  thereafter.  It  failed  and  made  an 
assignment  for  the  benefit  of  its  creditors,  on  December  26, 
1893,  and  afterward  a  receiver  was  appointed.  The  defend- 
ants H.  A.  Spencer,  George  Murphy,  Ad.  Kuhn,  John  Maguire, 
R.  A.  Wells,  iSTewall  Beeman,  George  W.  Perkins,  S.  S. 
Schramm,  and  W.  W.  Corey  were  directors.  W.  W.  Corey  was 
the  first  president,  and  ISTewall  Beeman  was  the  president  when 
the  bank  failed.  The  defendant  Theodore  Robison  was  vice- 
president  and  manager,  and  Charles  M.  Brough  was  cashier.  J. 
C  Armstrong  was  receiver.  The  transactions  which  resulted 
disastrously  to  the  bank,  and  whicli,  it  is  claimed,  were  made  be- 
cause of  the  negligence  of  the  directors  and  officers,  are  of 
such  a  character  as  to  require  careful  investigation.  It  is  cer- 
tainly quite  startling  to  notice  that  a  bank  ^^s  jj^  h^q  hands 
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of  honest  husincss  men,  as  the  directors  and  officers  were  re- 
puted to  be,  should  in  so  short  a  space  of  time  meet  with  so 
many  heavy  losses  as  to  actually  wreck  the  institution.  The 
losses,  it  appears  from  the  testimony,  hegan  immediately  upon 
the  commencement  of  the  business,  as  is  evidenced  by  the 
shortage  of  Barbour,  the  first  cashier,  who,  although  a  banker 
of  good  reputation,  was,  it  seems,  a  stranger  to  the  directors. 
He  was  placed  in  charge  of  the  funds  of  the  bank  without  first 
having  given  a  bond,  as  required  by  the  articles  of  incorpora- 
tion, in  respect  to  active  executive  officers,  and,  through  the 
leniency  of  the  directors,  had  given  no  bond  at  the  time  of 
his  death,  which  occurred  about  three  weeks  after  the  com- 
mencement of  the  corporate  business.  Then,  upon  the  cash 
being  counted,  a  shortage  of  $3,600  was  discovered  which  re- 
sulted in  a  total  loss.  Soon  after  the  organization  of  the  bank, 
the  Anderson  Pressed  Brick  Company,  a  new  corporation,  be- 
came one  of  its  customers,  and  loans  were  made  to  it,  which 
resulted  in  a  loss  to  the  bank  of  $22,000.  That  corporation 
was  capitalized  at  $50,000,  and  one  witness  said  its  plant  was 
worth  in  the  neighborhood  of  $45,000,  while  other  witnesses 
estimated  its  value  to  have  been,  about  the  time  the  loans  were 
made,  from  $12,000  to  $20,000.  One  of  the  directors  of  the 
bank  was  also  a  director  in  the  brick  company.  After  the 
loans  were  made,  security  was  taken  on  the  plant,  but,  owing  to 
a  misdescription  in  the  mortgage,  the  security  proved  to  be 
worthless,  after  the  company  had  become  otherwise  involved 
and  judgment  had  been  entered  against  it.  In  1891,  the  Junc- 
tion City  Driving  Park  Association  was  organized  for  the  pur- 
pose of  promoting  an  interest  in  horses.  Several  directors  of 
the  bank  also  became  directors  of  the  association,  and  the  presi- 
dent of  the  bank  was  its  president,  and  the  vice-president  ^*®^ 
of  the  bank  was  the  treasurer  of  the  association.  Through  this 
association,  by  way  of  loans  and  overdrafts,  made  and  permitted, 
it  appears,  without  security,  the  bank  lost  about  $1,700.  So 
the  Junction  City  Paint  Company  borrowed  of  the  bank  $4,750, 
and  afterward  another  creditor,  it  appears,  attached  the  prop- 
erty of  the  company,  and  then  the  bank  bought  in  the  stock  for 
$4,360,  paid  off  the  judgment  of  the  creditor,  and  carried  on 
the  paint  business,  under  the  name  of  H.  Gillette  &  Co.,  until 
a  purchaser  was  found  for  the  stock.  The  loss  to  the  bank 
occasioned  by  this  transaction  was  over  $9,000. 

The    bank  was    also    unfortunate    in    dealings  with    Corey 
Brothers  &  Co.     Its  president,  W.  W.  Corey,  was  a  member  of 
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that  firm,  and  the  firm  borrowed  money  from  the  hank  from 
time  to  time,  without  security,  until,  when  it  failed  in  business 
and  assigned,  it  owed  the  bank  $28,000.  The  firm  had  also 
borrowed  from  another  bank  about  $70,000,  but  that,  it  seems, 
was  secured  by  real  estate.  The  evidence  relating  to  the  trans- 
actions resulting  in  the  $28,000  yet  remaining  unpaid,  is  such, 
to  say  the  least,  as  to  raise  a  strong  suspicion  of  negligence  on 
the  part  of  those  whose  duty  it  was  to  supervise  the  affairs  of 
the  bank;  and  it  savors  much  of  a  violation  of  law. 

The  loan  to  James  C.  Lonergan  of  $700  also  resulted  in  a 
loss  to  the  bank.  This  loan  was  recommended  by  one  of  the 
directors,  and  was  made  without  security.  So,  it  appears  the 
bank  lost  $3,200,  through  loans  and  overdrafts,  without  se- 
curity, except  some  bank  stock,  to  Theodore  Robison,  its 
manager.  Likewise  its  cashier,  Plelfrich,  made  overdrafts  and 
received  loans,  which  resulted  in  a  loss  to  the  bank  of  $6,375. 
The  overdrafts,  it  appears,  he  began  to  make  in  October,  1890. 

Another  loan  which  proved  unfortunate  and  a  loss  to  ^^"^ 
the  bank,  was  one  of  $10,000  to  the  Cache  A'alley  Land  and 
Canal  Conijiany.  Tl^.o  jjlaiiiliii's  claim  this  loan  was  made  in- 
directly to  the  olTicers  of  the  bank.  It  appears  that  Robison, 
the  manager  of  the  bank,  was  also  president  of  the  Canal  Com- 
pany; that  Brough,  the  bank's  cashier  at  the  time  of  the  loan, 
was  treasurer  and  director  of  that  company;  and  that  Corey, 
the  prusidont  of  tlie  bank,  was  vico-president  and  a  director  of 
the  company.  Tlie  canal  and  property  of  that  company  was 
situated  in  the  state  of  Idaho. 

6uch  are  the  losses  coniplained  of  in  this  case,  and,  as  will 
be  noticed,  tliey  aggregate  over  $84,500.  At  the  trial,  when 
tlie  jjlaint ill's  r^jsted  tht'ir  case,  various  motions  for  nonsuit 
were  made,  and,  upon  argun.ient,  granted  by  the  court,  except 
as  to  dofijulant  W.  A\".  Corey. 

Tlio  important  question  presented  is.  Did  the  plaintiffs  make 
I'ut  a  prima  facie  case?  To  determine  this,  it  is  necessary  to 
consi'lcr  fii'st  the  degree  of  care  and  diliironce  and  the  extent 
of  sni'.ervision  which  must  be  exercis'jd  by  directors  and  officers 
cf  a  banking  institution,  so  as  to  disL-li!ir„e  their  duty  to  stock- 
li'.'iders  and  creditors,  and  then  ascertain  whether,  under  the 
oviiii.'nce  as  it  now  appears,  all  or  any  of  the  defendants  exer- 
cised such  supervision,  skill,  and  diligence,  as  the  circumstances 
and  nature  of  the  business  ru'iuired. 

It  is  not  contend."]  that  I'u'  directors  knorringly  permitted 
any  \'  !■     I'Mi  of  law  in  any  banking  transaction,  or  that  they 
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"were  dishonest  in  the  administration  of  the  hank's  affairs,  but 
it  is  insisted  that  they  wrongfully  intrusted  the  exclusive  man- 
agement and  control  of  the  banking  business  to  the  cashier 
and  manager,  and  were  negligent  in  the  performance  of  the 
duties  imposed  upon  them  by  law. 

2i>8  rpj^g  statute  under  which  this  bank  was  incorporated, 
and  its  business  transacted,  is  found  in  the  Compiled  Laws  of 
Utah  of  1888,  and  provides  in  section  2498,  subdivisions  5  and 
7,  as  follows: 

"To  elect  by  its  stockholders,  directors  from  time  to  time, 
and  by  its  board  of  directors,  to  appoint  a  president,  a  vice- 
president,  cashier,  and  such  other  officers  as  shall  be  provided 
for  in  its  articles  of  association,  define  their  duties,  require 
bonds  of  them,  and  fix  the  penalty  thereof,  dismiss  such  offi- 
cers or  any  of  them  at  pleasure,  and  appoint  others  to  fill  their 
places. 

"To  exercise  by  its  board  of  directors  or  duly  authorized  offi- 
cers or  agents,  subject  to  law,  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business  of  banking  by  dis- 
counting or  negotiating  promissory  notes,  drafts,  bills  of  ex- 
change, and  other  evidences  of  debt,  by  receiving  deposits,  by 
buying  and  selling  exchange,  coin,  and  bullion,  and  by  loaning 
jon  personal  or  real  security." 

No  doubt  the  board  of  directors  of  a  bank  incorporated  under 
the  act,  of  which  these  provisions  form  a  part,  may  appoint 
executive  and  other  officers,  as  therein  provided,  and  may 
"carry  on  the  business  of  banking''  through  such  officers,  but 
this  does  not  release  the  directors  from  the  duties  which  de- 
■yolve  upon  them.  It  does  not  follow  that  the  responsibility  of 
the  board,  or  of  the  individual  director,  ends  with  the  appoint- 
ment of  honest  men  to  the  executive  offices.  The  language  of 
the  statute  does  not  enable  the  directors  to  say  that  they  have 
no  duties  of  supervision  and  control.  If  it  had  been  the  in- 
tention of  the  legislature  that  the  officers  provided  for  should 
have  full  control,  without  supervision,  of  the  business  transac- 
tions and  affairs  of  a  bank,  then  it  would  have  been  a  u-eless 
thing  to  provide  for  a  board  of  directors,  for  the  stockholders 
could  elect  such  officers  as  ^^^  easily  as  they  could  the  board. 
The  legislature  had  in  view  no  such  purpose.  The  directors 
were  not  iiiiu]i'l;d  lo  be  mere  figureheads  without  duty  or  re- 
sponsibility. The  manifest  design  of  the  law-makers  was  that 
the  officers,  elected  by  the  board,  were  to  look  after  and  attend 
to  the  details  of  lousiness,  and  generally  to  conduct  ordinary 
business  matters.    They  are  the  moans  with  which  the  directors 
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are  to  administer  the  affairs  of  the  bank.  It  is,  therefore,  the 
right  and  duty  of  the  directors  to  take  upon  themselves  the 
management  of  the  institution,  and  to  exercise  and  maintain 
a  supervision  over  all  business  operations  upon  the  skillful  and 
wise  conduct  of  which  depend  the  prosperity  of  the  institution 
and  the  safety  of  those  dealing  with  it.  This  duty  of  manage- 
ment and  supervision  they  cannot  shift  upon  the  officers,  and 
such  duty  is  imposed  as  to  no  department  of  the  banking  busi- 
ness more  certainly  than  that  of  making  loans  and  discounts: 
Morse  on  Banks  and  Banking,  sec.  117. 

It  is  true  the  executive  officers  attend  to  and  execute  the 
details  of  the  transactions  of  the  institution,  but  it  is  never- 
theless incumbent  upon  the  board  of  directors  to  possess  a 
general  knowledge  of  the  character  of  the  transactions  and  of 
the  manner  in  which  they  are  made.  "^Tiile  such  directors  are 
not  required  to  watch  the  ordinary  routine  of  business  or  ob- 
serve the  exact  state  of  each  day's  accounts,  still  they  are 
bound  to  possess  a  general  knowledge  of  the  manner  in  which 
the  busiDess  is  transacted,  and  of  the  character  of  the  transac- 
tions, and  to  maintain  such  a  degree  of  vigilance  over,  and 
intimacy  with,  the  business  as  will  enable  them  to  know  to 
whom,  and  upon  what  security,  the  large  lines  of  credit  are 
given.  Especially  is  this  so  as  to  large  loans  and  discounts, 
or  matters  at  once  affecting  the  stability  ^^*^  and  prosperity  of 
the  bank,  and  the  safety  of  depositors.  It  is  true  directors  of 
a  banking  institution  will  not  be  held  responsible  for  sudden 
and  unexpected  violations  of  law  or  duty  by  executive  officers, 
or  for  losses  which  ordinary  vigilance  could  not  prevent.  Nor 
is  a  director  responsible  for  acts  committed,  transactions  made, 
or  losses  incurred  before  he  became  a  member  of  the  board, 
or  for  any  act  of  the  board  done  in  his  absence  and  without  his 
knowledge  and  assent,  or  for  the  default  of  a  codirector  made 
without  his  connivance  or  assent:  Briggs  v.  Spattlding,  141 
U.  S.  132. 

Tlie  duties  of  officers  appointed  by  the  board  are  of  an  execu- 
tive cliaracter  and  relate  mainly  to  details,  and  doubtless  the 
making  of  a  loan  or  discount  in  any  considerable  amount,  or 
the  transaction  of  other  business  of  moment,  should  be  pre- 
ceded by  an  authorization  from  the  board.  The  duties  of  di- 
T'Otors  are  administrative,  relate  to  supervision  and  direction, 
aiii]  wh»jn  it  is  sought  to  liold  them  responsible  for  a  dereliction 
of  duty,  because  of  which  a  loss  occurred  to  stockholders  and 
cicJiim-s,  they  cannot  evade  liability  by  pleading  ignorance  of 
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the  affairs  of  the  institution,  incompetency,  or  gratuitous  ser- 
vice, or  that  the  management  of  the  banking  business  was  in 
the  hands  of  the  cashier  or  other  executive  otiicer. 

"Where  there  is  a  duty  of  finding  out  and  knowing,  negligent 
ignorance  has  the  same  effect  in  law  as  actual  knowledge. 
While  the  directors  of  a  corporation  may  and  must,  as  already 
stated,  commit  the  details  of  its  business  to  inferior  officers, 
this  does  not  absolve  them  from  the  duty  of  maintaining  a  rea- 
sonable supervision,  and  if  such  inferior  officers  waste  the  as- 
sets of  the  corporation,  it  is  conceded  that  the  directors  cannot 
escape  liability  on  the  ground  that  they  did  not  know  of  the 
wrongdoing,  provided  that  it  appear  that  their  ignorance  ^^ 
was  the  result  of  a  want  of  that  care  which  ordinarily  prudent 
and  diligent  men  would  exercise  under  similar  circumstances": 
Thompson  on  Corporations,  sec.  -1108,  And  their  liability  does 
not  depend  upon  statute.  "The  liability  of  directors  to  the  cor- 
poration for  damages  caused  by  unauthorized  acts  rests  upon 
the  common-law  rule  which  renders  every  agent  liable  who 
violates  his  authority  to  the  damage  of  his  principal.  A  stat- 
utory prohibition  is  material  under  these  circumstances  merely 
as  indicating  an  express  restriction  placed  upon  the  powers 
delegated  to  the  directors  when  the  corporation  was  formed": 
Morawetz  on  Private  Corporations,  sec,  556;  Brinckerhoff  v. 
Bostwick,  88  N.  Y.  52. 

Such  is  likev.'ise  the  case  where  damages  have  resulted  to 
stockholders  and  creclitors  through  unauthorized  acts  or  omis- 
sions of  duty  in  the  management  of  the  corporate  business. 
iS'or  is  such  liability  affected  by  the  technical  relation  existing 
butv.een  the  directors  and  the  corporation,  stockholders,  or 
crtdirors.  It  exists  whether  the  relation  be  that  of  trustees 
to  cesiui  que  trust,  or  of  agents  to  principals.  Doubtless,  as 
between  the  bank  and  a  director,  it  is  mainly  that  of  principal 
and  agent,  while  under  some  circumstances  the  relation  of 
trustee  to  cestui  que  trust  may  exist.  Whatever  the  technical 
relation  may  be,  to  determine  what  acts  or  omissions  amount 
to  actionable  negligence  is  a  matter  of  no  little  difficulty.  Un- 
doubtedly, each  case  must  depend  upon  its  own  peculiar  cir- 
cumstances. The  opinions  of  judges,  respecting  the  degree 
of  care,  skill,  and  diligence  which  directors  of  a  banking  in- 
stitution must  exercise  in  order  to  avoid  liability  for  negligence, 
are  not  all  hannonious.  That  they  must  exercise  some  degree 
of  care  and  diligence  is  not  subject  to  controversy.  What  de- 
gree of  negligence  will  render  ihom  liable?     What  degree  of 
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care  and  diligence  must  they  exercise  to  avoid  liability?  Some 
of  the  courts  have  ^^^  held  that  such  directors  are  liable  only 
for  crassa  negligentia,  which,  taken  literally,  means  gross  negli- 
gence. That  phrase,  however,  has  been  held  to  mean  a  want 
of  ordinary  care  and  diligence.  In  Seott  v.  Depeyster,  1  Edw. 
Ch.  513,  the  vice-chancellor  said:  "I  think  the  question  in  all 
such  cases  should  and  must  necessarily  be  whether  they  have 
omitted  that  care  which  men  of  common  prudence  take  of  their 
own  concerns.  To  require  more  would  be  adopting  too  rigid 
a  rule  and  rendering  them  liable  for  slight  neglect;  while  to 
require  less  would  be  relaxing  too  much  the  obligation  which 
binds  them  to  vigilance  and  attention  in  regard  to  the  interests 
of  those  confided  to  their  care  and  expose  them  to  liability  for 
gross  neglect  only,  which  is  very  little  short  of  fraud  itself." 

In  Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Eep.  684,  Mr. 
Justice  Sharswood  said:  "They  [directors]  can  only  be  re- 
garded as  mandataries — persons  who  have  gratuitously  under- 
taken to  perform  certain  duties,  and  who  are  therefore  bound 
to  apply  ordinary  skill  and  diligence,  but  no  more." 

In  3  Thompson  on  Corporations,  section  4104,  the  author 
says:  "AA'hile  a  class  of  decisions  places  the  liability  of  directors 
under  this  head  on  a  ground  more  favorable  to  them,  by  re- 
straining it  to  cases  of  gross  and  habitual  negligence,  non- 
attendance,  and  inattention  to  their  duties,  yet  none  of  the  de- 
cis^ious  exact  more  than  reasonable  business  knowledge  and 
skill,  strict  good  faith,  and  a  reasonable  measure  of  care  and 
diliu'once  under  the  circumstances  of  the  particular  case."  And 
m  si'Ction  4106,  he  says:  "It  is  plain  that  the  expressi')n  'gross 
lu-gligence'  is  loosely  used  in  many  of  the  judicial  decisions, 
and  that  it  is  sometimes  used  as  the  mere  antithesis  of  a  want 
■jI'  ordinary  cure":  Hun  v.  Gary,  82  N.  Y.  65,  37  Am.  Rep.  5-lC; 
United  Society  of  Shakers  v.  Underwood,  9  Bush,  Gui).  15  Am. 
Iicp.  731.  ^**"'  Evidently  persons  who,  as  directors,  assume 
control  of  a  banking  institution  must  exercise  such  a  degree 
of  care,  skill,  and  diligence  as  is  required  by  the  situation  and 
nature  of  the  business.  By  taking  such  positions,  althougli 
without  compensation,  directors  invite  confidence  that  they 
possess  at  least  ordinary  knowledge  and  skill,  and  that  they  will 
do  all  that  men  of  reasonable  {)rudence  and  caution  ought  to 
do  to  protect  the  interests  of  stockholders  and  depositors,  or 
those  dealing  with  the  in.^titution.  The  public,  therefore,  have 
a  rii:!it  to  suppose  that  they  are  men  of  liigh  character  for  in- 
tegrity, of  reasonably  sound  judgment,  and  of  such  good  busi- 
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ness  sense  as  is  necessary  to  conduct  the  affairs  of  the  bank 
wisely  and  with  reasonable  safety.  Acting  upon  this  supposi- 
tion, the  public  trust  their  deposits  with  the  bank  in  the  confi- 
dence that  the  important  duty  of  management  and  direction 

will  be  discharged  by  the  directors.  The  directors,  however, 
ought  not  to  be  held  to  the  highest  degree  of  care  and  dili- 
gence, for  that  might  prevent  men  whose  unspotted  reputa- 
tions and  good  business  judgment  would  give  character  and 
stability  to  the  institution,  from  accepting  such  positions;  nor 
ghould  they  be  held  to  the  slightest  degree,  for  that  would 
have  a  tendency  to  destroy  public  confidence,  and  few  men 
would  be  willing  to  deposit  their  money  with  the  bank.  The 
rule  most  in  harmony  with  the  character  and  well-being  of  such 
an  institution  appears  to  be  that  the  directors  in  administering 
its  affairs,  must  exercise  ordinary  care,  skill,  and  diligence. 
Under  this  rule  it  is  necessary  for  them  to  give  the  business 
under  their  care  such  attention  as  an  ordinarily  discreet  busi- 
ness man  would  give  to  his  own  concerns  under  similar  circum- 
stances, and  it  is  therefore  incumbent  upon  them  to  devote  so 
much  of  their  time  to  their  trust  as  is  necessary  to  familiarize 
them  with  the  business  of  the  institution,  and  to  supervise  ^**^ 
and  direct  its  operations.  That  the  board  of  directors  can 
leave  the  management  of  the  banking  business  to  the  executive 
officers,  and  then  when,  through  carelessness  and  mismanage- 
ment, disaster  to  the  stockholders  and  creditors  ensues,  avoid 
liability  on  the  ground  that  they  did  not  know  of  the  unfor- 
tunate transactions,  and  were  ignorant  of  the  business,  is  a 
notion  which  must  be  repudiated.  If,  however,  directors  act- 
ing in  good  faith,  and  with  reasonable  care,  skill,  and  diligence, 
nevertheless  fall  into  a  mistake,  either  of  law  or  fact,  they  will 
not  be  liable  for  the  consequences  of  such  mistake. 

Bearing  upon  the  general  subject  herein  discussed  is  the 
very  instructive  case  of  Charitable  Corp.  v.  Sutton,  2  Atk. 
400,  where  the  action  was  brought  for  relief  against  the  de- 
fendants, committeemen,  and  other  officers  of  a  corporation, 
for  breaches  of  trust,  fraud,  and  mismanagement,  and  in  which 
were  involved  questions  of  the  liability  of  directors.  Among 
the  object?  of  tlie  corporation  was  that  of  banking  with  notes 
payable  on  demand  within  the  amount  of  the  stock,  and  of  lend- 
ing money  on  pledges,  etc.  Among  the  things  complained  of 
was  a  method  of  advancing  money  several  times  upon  old 
pledges,  which  were  not  worth  more  than  the  first  sum  lent. 
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or  giving  credit  upon  imaginary  pledges.  Under  the  charge  of 
crassa  negligentia,  the  breaches  of  duty,  amongst  others,  com- 
plained of  were  nonattendance  of  committeemen  or  directors 
upon  their  employment,  never  once  inspecting  the  warehouse 
to  see  what  number  of  real  pledges  were  there,  and  putting 
the  whole  power  into  the  hands  of  others.  Lord  Chancellor 
Hardwicke,  conceding  that  the  employment  was  not  one  affect- 
ing the  government,  said:  "I  take  the  employment  of  a  director 
to  be  of  a  mixed  nature;  it  partakes  of  the  nature  of  a  public 

office,  as  it  arises  from  the    charter  of  the   crown ^**^ 

Therefore,  committeemen  are  most  properly  agents  to  those 
who  employ  them  in  the  trust,  and  who  empower  them  to  direct 
and  superintend  the  affairs  of  the  corporation.  In  this  respect 
they  may  be  guilty  of  acts  of  comniission  or  omission,  of  mal- 
feasance or  nonfeasance."  Referring  to  malfeasance  or  non- 
feasance, the  chancellor  said:  "To  instance  in  nonattendance: 
if  some  persons  are  guilty  of  gross  nonattendance,  and  leave 
the  management  entirely  to  others,  they  may  be  guilty  by  this 
means  of  the  breaches  of  trust  that  are  committed  by  others. 
By  accepting  a  trust  of  this  sort,  a  person  is  obliged  to  execute 
it  with  fidelity  and  reasonable  diligence;  and  it  is  no  excuse  to 
say  that  they  had  no  benefit  from  it,  but  that  it  was  merely 
honorary;  and  therefore  they  are  within  the  case  of  common 
trustees.  Another  objection  has  been  made,  that  the  court  can 
make  no  decree  upon  these  persons  which  will  be  just,  for  it 
is  said  every  man's  nonattendance  or  omission  of  liis  duty  is 
his  own  default,  and  that  each  particular  person  must  beai 
sucli  a  proportion  as  is  suitable  to  the  loss  arising  from  hit 
particular  neglect,  which  makes  it  a  case  out  of  the  power  of 
this  court.  Now,  if  this  doctrine  should  prevail,  it  is  indeed  lay- 
ing the  ax  to  the  root  of  the  tree.  But  if,  upon  inquiry  before 
the  master,  there  should  appear  to  be  a  supine  negligence  in  all 
of  them,  by  which  a  gross  complicated  loss  happens,  1  will 
never  determine  that  they  are  not  all  guilty.  Nor  will  I  ever 
determine  that  a  court  of  equity  cannot  lay  hold  of  every  breach 
of  trust,  let  the  person  be  guilty  of  it  either  in  a  private  or 
public  capacity." 

In  Land  Credit  Co.  etc.  v.  Lord  Fermoy,  L.  R.  5  Ch.  763, 
Lord  Hatherley  said:  "I  am  exceedingly  reluctant  in  any  way 
to  exonerate  directors  from  performing  their  duty,  and  I  quite 
agree  that  it  is  their  ^^*^  duty  to  be  awake,  and  that  their  being 
asleep  would  not  exempt  them  from  the  consequences  of  not 


744  Warren  v.  Robison.  [Utah, 

attending  to  the  business  of  the  company.  But  we  must  look 
at  the  nature  of  the  business  of  the  company." 

So,  in  Briggs  v.  Spaulding,  141  U.  S.  133,  165,  a  case  on 
which  the  respondents  appear  to  rely,  Mr.  Chief  Justice  Fuller, 
speaking  for  the  court,  said:  "Without  reviewing  the  various 
decisions  on  the  subject,  we  hold  that  directors  must  exercise 
ordinary  care  and  prudence  in  administration  of  the  affairs  of 
a  bank,  and  that  this  includes  something  more  than  officiating 
as  figureheads.  They  are  entitled  under  the  law  to  commit  the 
banking  business,  as  defined,  to  their  duly  authorized  officers, 
but  this  does  not  absolve  them  from  the  duty  of  reasonable 
supervision,  nor  ought  they  to  be  permitted  to  be  shielded  from 
liability  because  of  want  of  knowledge  of  wrongdoing,  if  that 
ignorance  is  the  result  of  gross  inattention." 

In  that  case  the  law  seems  to  be  stated  with  much  liberality 
in  favor  of  directors,  and  it  seems  a  very  liberal  application 
of  the  law  to  the  facts  was  made  in  favor  of  the  defendants, 
and  four  of  the  jurors  dissented,  but  still  the  conclusion  was 
reached  that  directors  must  exercise  ordinary  care  and  pru- 
dence, holding  that  the  committing  of  the  banking  business  by 
them  to  the  officers  does  not  absolve  the  directors  from  reason- 
able supervision. 

In  Cutting  v.  Marlor,  78  N.  y.  460,  Mr.  Chief  Justice  Church 
said:  "A  corporation  is  .represented  by  its  trustees  and  man- 
agers; their  acts  are  its  acts,  and  their  neglect  its  neglect. 
The  employment  of  agents  of  good  character  does  not  discharge 
their  whole  duty.  It  is  miscouduct  not  to  do  this,  but  in  ad- 
dition they  are  required  to  exercise  such  supervision  and  vigi- 
lance as  a  discreet  person  would  exercise  over  his  own  affairs. 
The  bank  might  not  be  liable  for  a  single  act  of  fraud  or 
crime  on  the  part  of  an  officer  or  agent,  while  it  would  be  for  a 
^^"^  continuous  course  of  fraudulent  practice,  especially  those 
60  openly  committed  and  easUy  detected  as  these  are  shown  to 
have  been.  Here  were  no  supervision,  no  meetings,  no  exam- 
ination, no  inquiry." 

So,  in  Williams  v.  McKay,  40  N".  J.  Eq.  189,  53  Am.  Rep.  775, 
where  the  observations  of  Lord  Chancellor  Hardwicke  and 
Hatherley  were  referred  to  with  approval,  Mr.  Chief  Justice 
Beasley,  delivering  the  opinion  of  the  court,  said:  "I  entirely 
repudiate  the  notion  that  this  board  of  managers  could  leave 
the  entire  affairs  of  this  bank  to  certain  committeemen,  and 
then,  when  disaster  to  the  innocent  and  helpless  cestuis  que 
trustent  ensued,  stifle  all  complaints  of  their  neglects  by  say- 
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ing,  We  did  not  do  these  things,  and  we  know  nothing  about 
tliem."  And  again  he  said:  "The  misconduct  in  question  was 
manifested  in  frequent,  glaring  instances,  and  it  is  not  easy 
to  imagine  how  they,  or  some  of  them,  failed  to  be  discovered 
by  these  boards  of  managers  on  the  supposition  which,  in  their 
favor  the  Jaw  will  make,  that  they  exercised  their  office  in  this 
respect  with  a  reasonable  degree  of  vigilance.  The  neglectful 
acts  in  question  cannot  be  regarded  by  the  court  as  isolated  in- 
stances, for  they  run  through  the  whole  period  of  the  life  of 
this  institution,  and  thus  evuice  a  systematic  and  habitual  dis- 
regard of  the  directions  of  the  company's  charter,  and  a  very 
striking  indifference  with  regard  to  the  security  of  the  money 
held  in  trust  by  them." 

In  Hun  V.  Gary,  83  N.  Y.  65,  37  Am.  Eep.  546,  where  the 
question  of  the  degree  of  vigilance  to  be  exercised  by  directors 
of  a  savings  bank  was  involved,  Mr.  Justice  Earl,  speaking  for 
the  court,  said:  'Tew  persons  would  be  willing  to  deposit 
money  in  savings  banks,  or  to  take  stock  in  corporations,  with 
the  understanding  that  the  trustees  or  directors  were  bound 
only  to  exercise  slight  care,  such  as  ^^*  inattentive  persons 
would  give  to  their  own  business,  in  the  management  of  the 
large  and  important  interests  committed  to  their  hands. 
When  one  deposits  money  in  a  savings  bank,  or  takes  stock  in 
a  corporation,  thus  devesting  himself  of  the  immediate  control 
of  his  property,  he  expects,  and  has  the  right  to  expect,  that 
the  trustees  or  directors,  who  are  chosen  to  take  his  place  in 
the  management  and  control  of  bis  property,  will  exercise  ordi- 
nary care  and  prudence  in  tlio  trusts  committed  to  tliem,  the 
same  degree  of  care  and  prudence  that  men  prompted  by  self- 
interest  generally  exercise  in  their  own  affairs.  When  one 
v(jluniari!y  takes  the  ])()sition  of  trustee  or  director  of  a  cor- 
poration, good  faith,  exact  justice,  and  public  policy  unite  in 
requiring  of  him  such  a  degree  of  care  and  prudence,  and  it 
is  a  gross  breach  of  duty — crassa  negligcntia — not  to  bestow 
them." 

So,  in  3  Thompson  on  Corporations,  section  410S,  with  ref- 
erence to  the  liability  of  directors  for  negligent  ignorance  of 
corporate  affairs,  it  is  said:  "The  true  theory  disregards  the 
subtile  and  impracticable  distinction  between  ordinary  negli- 
gence and  inattention  and  gross  negligence  and  inattention, 
and  holds  directors  responsible  for  not  knowing  that  of  which 
they  bad  the  means  of  kii  nvlodcre;  and  while  relieving  them 
from  the  responsibilities  of  insurers,  ascribes  liability  on  the 
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ground  of  ignorance  of  that  which  could  have  been  discovered 
by  that  good  business  diligence  which  is  incumbent  upon 
them":  1  Morse  on  Banks  and  Banking,  sees,  116,  125,  126, 
128;  1  Morawetz  on  Private  Corporations,  sees.  552-562;  1  Reid 
on  Corporate  Finance,  sec.  181;  3  Thompson  on  Corporations, 
sec.  4113;  2  Am.  &  Eng.  Ency.  of  Law,  114-116;  Gibbins  v. 
Anderson,  80  Fed.  Eep.  345;  Marshall  v.  Farmers'  etc.  Sav. 
Bank,  85  Va.  676,  17  Am.  St.  Eep.  84;  Houston  v.  Thornton, 
122  N.  C.  365,  65  Am.  St.  Eep.  699;  Horn  Silver  Min.  Co.  v. 
Eyan,  42  Minn.  196;  ^^  Cumberland  Coal  etc.  Co.  v.  Parish, 
42  Md.  598;  Ackerman  v.  Halsey,  37  N.  J.  Eq.  356;  Delano  v. 
Case,  121  111.  247,  2  Am.  St  Eep.  81;  Martin  v.  Webb,  110 
U.  S.  7;  Trustees  Mut.  Bldg.  Fund  v.  Bosseiux,  3  Fed.  Eep. 
817;  Brannin  v.  Loving,  82  Ky.  370;  Stephens  v.  Mononga- 
hela  Nat.  Bank,  88  Pa.  St.  157,  32  Am.  Eep.  438. 

Having  thus,  in  the  light  of  authority,  considered  the  degree 
of  care,  skill,  and  diligence  which  directors  of  a  bank  must 
exercise  to  avoid  liability  for  acts  of  commission  or  omission 
which  result  in  loss  to  the  institution,  its  stockholders,  or  cred- 
itors, it  now  becomes  important  to  ascertain  whether,  under 
the  evidence  in  this  case,  as  it  now  stands,  the  defendant  di- 
rectors are  shown  guilty  of  such  negligence  as  will  render  all 
or  any  of  them  liable  for  the  losses  occasioned  by  the  transac- 
tions of  which  the  appellants  complain;  and  the  alleged  lia- 
bility is  such  that  facts  must  be  examined  as  to  each  of  them. 

The  testimony  shows  that  the  defendant  Beeman  was  elected 
director  and  president  of  the  bank  in  January,  1893.  But 
one  of  the  loans  complained  of  was  made  during  his  term  of 
office,  and  that  was  the  one  to  the  Cache  Valley  Land  and  Canal 
Company,  which  was  made  without  his  knowledge  or  consent. 
After  he  became  director  and  president,  he  was  for  some  time 
necessarily  absent  from  the  state.  He  attended  various  meet- 
ings of  the  board,  advised  with  the  manager  and  cashier,  ex- 
amined the  books,  notes,  accounts,  bills  receivable  and  payable, 
and  about  the  middle  of  August  discovered  the  $10,000  loan  of 
the  canal  companj.  Thereupon,  it  appears  he  required  a 
statement  of  the  affairs  of  the  bank  from  the  manager,  and  upon 
receiving  the  same  and  making  an  examination  of  it,  and  sub- 
mitting it  to  another  banker  for  advice,  he,  on  August  23,  1893, 
wrote  a  letter  to  the  manager  in  which  he  in  effect  deplored 
the  condition  of  ^^*^  the  bank,  criticised  the  manner  of  mak- 
ing loans,  especially  to  oflieers  of  the  institution,  instancing 
the  $28,000  loan  to  the  former  president,  stated  that  no  loan 
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bliould  be  nuide  to  an  olTicer,  even  with  ample  security,  without 
the  unanimous  consent  of  the  board  of  directors,  and  main- 
tained that  the  board  should  vote  on  all  loans  above  a  certain 
amount,  and  that  overdrafts  should  be  put  in  the  form  of 
notes.  In  fact,  the  letter  is  such  as  would  naturally  come  from 
a  discreet  business  man,  and  indicates  a  desire,  on  the  part  of 
the  writer,  to  institute  a  prudent  and  diligent  administration 
of  the  affairs  of  the  institution.  The  evidence  fails  to  show 
that  the  disastrous  consequences  to  the  bank,  stockholders, 
and  creditors  could  have  been  avoided  even  by  the  highest 
degree  of  care  and  vigilance  after  he  assumed  the  duties  of  of- 
fice. Under  these  circumstances,  the  court  would  not  have 
been  warranted  in  holding  him  liable,  and  therefore,  as  to 
hi}n,  the  nonsuit  was  properly  granted.  We  are  also  of  the 
opinion  that  the  nonsuit  was  properly  granted  as  to  defendants 
Maguire  and  Perkins.  It  appears  they  were  elected  directors 
about  July,  1893,  after  all  the  loans  complained  of  had  been 
made,  and  the  plaintiffs  failed  to  make  a  prima  facie  showing 
that  the  crisis,  which  came  a  few  months  later,  was  due  to  any 
negligence  committed  by  them,  or  that  it  could  have  been 
averted  by  any  care  or  vigilance  which  they  could  have  exer- 
cised. 

We  are  further  of  the  opinion  that  the  plaintiff  failed  to 
make  out  a  prima  facie  case  as  to  defendant  Armstrong,  the 
receiver.  The  defendant,  Robison,  it  appears,  was  not  properly 
before  the  court,  hence  his  case  calls  for  no  consideration  from 
us.  liespecting  the  remaining  defendants,  the  ruling  of  the 
court  in  granting  the  nonsuit  presents  a  much  more  serious 
question,  under  the  evidence.  As  to  them,  the  testimony  ap- 
jjears  to  show  a  ^^^  dilTerent  state  of  facts.  Defendant  Spen- 
cer was  elected  as  a  director  and  member  of  the  executive  com- 
mittee in  January,  1892.  It  was  the  duty  of  the  executive 
committee  to  make  and  pass  on  loans.  Testifying  as  a  wit- 
ness, he  said  that  he  examined  the  Corey  loan  of  $28,000,  and 
thought  that  most  of  it  was  made  before  he  was  director.  He 
knew  that  Corey  was  an  officer  of  the  bank,  but  did  not  rec- 
ollect as  to  any  security  for  the  loan.  Was  aware  of  the 
Gillette  &  Co.  transaction,  but  did  not  know  whether  the  debt 
was  for  loans  or  overdrafts.  He  knew  what  his  duties  were  as 
a  member  of  the  executive  committee.  The  witness  said:  "The 
executive  committee  met  every  two  or  three  months.  I  have 
ex]ilainod  that  the  loaninsi-  Avas  principally  intrusted  to  Robison 
and  Brough.     Frequently,  when  I  was  in  the  bank,   Robison 
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would  ask  me  what  I  thought  about  certain  loans.  I  don't  know 
whether  I  was  an  ofl&cer  of  the  Junction  City  Driving  Park 
or  not.  I  was  a  director,  I  believe.  The  Eccles  Lumber  Com- 
pany is  a  corporation.  I  am  a  member  of  that.  We  attached 
the  driving  park.  I  don't  know  when  the  loan  was  made  to 
the  driving  park,  or  whether  they  had  any  personal  property  at 
the  time  or  not.  We  didn't  examine  the  books  of  the  bank  very 
often;  we  generally  looked  at  the  notes  and  counted  the  money 
on  hand  and  looked  at  the  cash-book  as  to  the  amount  they 
should  have.  We  did  not  audit  the  books  as  a  rule;  we  never 
examined  them." 

The  witness  was  on  Helfrich's  bond,  but  did  not  know  that 
he  had  overdrawn,  and  said  they  gave  the  privilege  to  overdraw 
accounts  to  no  one.  Matters  of  loans  were  generally  left  with 
the  manager  and  cashier. 

Defendant  Murphy  became  director  in*  1891,  and,  as  a  wit- 
ness, said:  "I  know  most  of  the  loans  complained  of  in  this 
case.  I  had  nothing  to  do  with  them  at  the  time  *^  of  the 
making  of  the  loans.  I  knew  nothing  about  them  at  the  time. 
I  only  know  what  I  have  heard  since  about  the  condition  of 
the  Cache  Valley  Land  and  Canal  Company  transaction,  and 
the  loan  made  to  the  Cache  Valley  Land  and  Canal  Company. 
I  didn't  pass  on  the  loan  at  the  time  it  was  made  or  at  the 
time  of  the  renewal." 

Defendant  Kuhn  assumed  the  duties  of  director  in  January, 
IS&l.  As  a  witness,  he,  in  part,  said:  "I  was  one  of  the 
executive  board  of  the  bank.  I  don't  believe  that  as  a  mem- 
ber of  that  board  I  passed  upon  the  Anderson  Pressed  Brick 
Company  loan.  I  was  in  the  bank  quite  often;  I  very  seldom 
looked  at  the  books.  I  had  an  opportunity  of  looking  at  them 
at  any  time.  I  looked  at  the  daily  blotter  once  in  a  while. 
During  all  the  time  I  was  a  director  I  was  a  member  of  the 
executive  board.  I  remember  that  Corey  got  some  money 
there.  I  passed  upon  the  loan  at  the  time.  I  think  it  was 
$2,500  that  he  wanted.  I  have  been  in  business  here  sixteen 
or  eighteen  years.  I  have  a  man  to  keep  our  books.  I  do  not 
understand  bookkeeping.  I  could  probably  find  an  account  if 
I  took  time  for  it.  I  knew  that  the  bank  was  discounting  paper 
and  makir.g  loans.     I  knew  its  general  class  of  business." 

He  was  aware  of  the  Barbour  shortage  and  other  transac- 
tions of  which  complaint  is  made.  The  loan  to  the  Cache 
Valley  Land  and  Canal  Company  was  made  while  he  was  ab- 
sent from   the  state.     Sometimes  he  was  absent  on  business 
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two  or  three  months  at  a  time.  He  heard  of  and  noticed 
nothing  to  arouse  suspicion,  and  had  confidence  in  the  manager. 

So  the  defendant  Wells  testified:  "I  don't  know  about  the 
Cache  Valley  note  transaction.  I  never  looked  it  up  or  had 
anything  to  do  with  it.  I  never  examined  the  books  of  the 
bank,  or  counted  the  cash.  I  remember  ^^  when  Barbour 
.was  accused  of  being  short  in  his  accounts.  It  was  at  the  time 
of  Robison  and  Corey's  giving  their  note.  I  was  a  director  at 
the  time.  Robison  and  Corey  told  me  and  gave  the  directors 
to  understand  that  they  would  stand  good  for  that  shortage. 
....  I  was  one  of  the  executive  board,  appointed  in  1891.  As 
a  member  of  the  board,  I  did  not  pass  on  any  of  the  loans  at 
that  time.  Kor  did  any  of  the  board  in  my  presence  pass  on 
any  loan.  I  was  in  some  of  the  meetings.  Kuhn,  Spencer, 
and  Cahoon  were  the  other  members  of  the  committee,  I  think. 
"When  I  was  a  member  of  the  executive  board,  I  never  passed 
on  any  loans;  I  left  tlie  whole  matter  to  Helfrich  and  Robison, 
and  delegated  my  power  to  them." 

On  cross-examination  the  witness  said:  "I  was  one  of  the  first 
directors,  and  was  appointed  upon  the  executive  board  to  pass 
upon  the  sutTiciency  of  securities  and  such  as  that.  I  attended 
meetings  and  had  stock  in  the  bank.  We  did  not  have  the 
list  of  notes,  or  the  note  pouch  placed  upon  the  table.  The 
bonks  were  there,  but  1  never  was  at  a  meeting  where  they  ex- 
amiiiud  any  of  the  notes.  I  knew  what  my  duties  were  and 
undorstooJ  the  purpose  of  my  appointment.  I  knew  that  the 
sToekliolders  wore  looking  to  me  to  protect  their  interest;  but 
I  didn't  do  it.  I  jusL  let  it  go  by  del'ault.  I  don't  suppose 
the  other  meinhers  of  the  board  were  as  derelict  as  I  v.as." 

The  testimony  of  defeRd;mt  Corey  is  in  part  as  follows:  *T 
wi.^  the  first  president  of  the  Citizens'  Bank.  I  do  not  think 
ti::'t  J.  P.  iSaruour,  the  first  casliier,  gave  a  bond  while  acting  as 
i^uoh,  1  did  borrow  money  in  March,  1893,  and  at  diil'erent 
times  from  the  bank,  while  president.  I  do  not  remember  how 
much.  I  did  not  give  any  security  at  that  nine.  Robison 
passed  on  the  ^^"^  loan.  1  do  not  remember  anything  about  a 
$3,700  note.  1  do  remember  about  an  indebtedness  of  mine 
and  the  Corey  Brothers  for  $28,000.  We  borrowed  the  money 
fruui  the  bank  from  time  to  time,  and  would  take  up  one 
note  and  give  another  oTie  at  dilferent  times.  It  might  be  that 
]  got  money  on  my  individual  note,  I  do  not  remember.  We 
left  our  hank  stock  as  security.  I  cannot  rc^colK-^ct  the  date? 
of  the  n-ites,  but  I  knov:  that  we  borrowed  for  the  company 
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there.  I  think  the  aggregate  was  something  like  $28,000.  The 
company  failed  in  the  fall  of  1892,  about  October  or  Novem- 
ber. We  owed  the  First  National  Bank  at  that  time  in  the 
neighborhood  of  $70,000.  We  gave  them  good  real  estate 
security  as  far  as  it  went.  I  did  not  make  any  effort  to  get 
security  for  the  Citizens'  Bank.  I  did  not  borrow  $8,000  of 
them  after  we  failed.  As  president  of  the  bank,  I  believe  I 
was  elected  as  a  director  of  the  Cache  Valley  and  Land  Canal 
Company.  I  did  not  know  anything  about  the  canal  company 
transaction.  The  truth  is  I  was  only  nominal  president  of  the 
bank.  I  presided  at  meetings,  and  every  day  I  was  in  the 
city  I  looked  around  after  the  interests  of  the  bank.  I  was 
interested  in  the  Junction  City  Driving  Park  Association  and 
was  president  of  it.  I  don't  know  much  about  the  loans  or 
overdrafts  of  the  Driving  Park  Association.  I  don't  know 
whether  or  not  the  directors  approved  of  the  loans  to  the  A.  P. 
B.  Co.  I  knew  in  a  general  way  that  they  were  making  loans. 
I  did  not  know  anything  about  the  details  of  the  loans  at  the 
time  they  were  made.  I  wasn't  manager  or  anything  of  that 
kind.  I  couldn't  tell  you  how  many  meetings  I  presided  over. 
I  never  missed  a  meeting  while  I  was  in  the  city,  that  1  know  of. 
Sometimes  they  held  two  or  three  meetings  a  month,  and  some- 
times one." 

The  defendant  Schramm,  another  director,  gave  testimony 
^^^  as  follows:  "I  was  a  stockholder  from  the  inception  of  the 
bank,  down  to  December,  1893.  I  was  generally  at  all  of  the 
meetings  of  the  directors  of  the  Citizens'  Bank.  I  couldn't  say 
how  many  meetings  I  would  attend  during  the  year.  I  had  a 
very  slight  acquaintance  with  Barbour,  The  directors  re- 
quested him  to  furnish  a  bond  shortly  after  the  bank  was  or- 
ganized. The  directors  that  were  meeting  at  that  time  were 
Corey,  Eobison,  Cahoon,  Keck,  Wurtelle;  I  can't  think  of 
the  others.  I  did  not  make  a  personal  examination  of  the 
books  of  the  bank  during  the  administration  of  Barbour.  I 
knew  about  the  Corey  loan  when  it  was  made;  I  can't  give 
you  the  date.  After  they  went  to  the  wall,  the  manager  was  re- 
quested by  the  directors  to  get  what  security  he  could  for  the 
claim.  I  didn't  know  when  the  $10,000  loan  was  made  to  the 
canal  company.  I  knew  nothing  at  all  of  the  transaction  un- 
til after  it  was  completed.  I  can't  remember  when  I  first 
learned  of  the  transaction.  I  remember  Kuhn  saying,  'Come 
over  to  the  bank;  there  is  a  loan  there  we  want  to  consider.' 
We  went  over  and  told  Robison  that  if  there  was  anything  be- 
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ing  loaned  where  the  bank  would  become  indebted,  we  wanted 
him  to  fix  up  security  for  the  bank.  This  was  some  time  in 
the  summer  of  1893.  I  don't  understand  the  bank  style  of 
bookkeeping.  I  was  one  of  the  executive  committee  after 
January,  181)3.  I  did  the  best  I  could  as  director.  The  duties 
of  the  executive  committee  were  passing  upon  the  loans  and 
the  property,  and  the  general  management  of  the  bank.  We 
didn't  consent  to  any  loans  after  I  became  one  of  the  executive 
committee."  The  witness  knew  of  the  various  transactions 
complained  of,  and  had  confidence  in  the  manager  and  cashier. 

The  defendant  Brough  was  cashier,  and  some  of  his  state- 
ments in  his  testimony  are  as  follows:  "I  was  nominally  ^^'^ 
cashier  of  the  Citizens'  Bank.  I  don't  consider  that  I  per- 
formed all  the  duties  of  a  cashier,  because  there  was  a  manager 
of  the  bank,  lie  performed  many  of  the  duties  that  a  cashier 
woiild  perform  if  there  was  no  manager.  I  was  not  selected 
as  manager.  I  was  elected  at  a  board  meeting  of  the  directors 
to  act  as  cashier,  on  a  salary.  I  consider  that  when  I  went 
into  the  bank  I  made  a  contract  with  the  directors  restricting 
my  liability.  They  made  a  contract  with  me  that  I  was  not  to 
be  charged  with  responsibility  or  charged  with  passing  upon 
securities.  That  contract  was  in  writing.  With  it  is  a  proposi- 
tion from  six  of  the  directors  asking  me  to  become  cashier.  I 
was  a  member  of  the  Cache  Valley  Land  and  Canal  Company. 
I  did  not  make  a  loan  to  that  company.  I  did  know  of  a  loan 
being  made  to  tiie  company.  Mr.  Robison  made  the  loan.  I 
did  not  know  of  it  until  evening  came,  and  we  made  up  our 
books.  I  did  not  find  that  the  cash  was  $10,000  short.  There 
v.ns  a  copy  of  the  note  that  was  sent  to  Chicago,  lying  among 
ilie  checks  and  deposit  slips.  The  note  was  taken  in  favor  of 
the  ])ank.  I  saw  the  note  after  it  came  back  from  Chicago. 
]\lr.  Robison  sent  it.  It  was  returned  on  the  twelfth  day  of 
June.  It  w;is  charged  to  our  account  on  the  eighth  day.  This 
*.vas  in  the  year  1893.  Prior  to  the  returning  of  the  note  from 
Cliicngo.  no  minute  entry  was  made  upon  the  books  of  the 
bank,  because  there  was  a  copy  of  the  note  in  the  pouch." 
Wlien  the  bank  made  its  assignment,  the  witness  became  the 
as.-ianee. 

The  evidence  presented  in  the  record  is  quite  voluminous, 
and  further  reference,  in  detail,  is  not  deemed  necessary.  A 
careful  examination  of  all  the  proof  impels  the  conclusion  that 
at  least  some  of  the  transactions  of  whicli  the  plaintitis  com- 
plain, are,  to  say  the  least,  not  •^''  such  as  discreet  business 
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men  ought  to  consummate.  The  overdrafts  and  loans  to  of- 
ficers, the  large  loans  to  individual  borrowers,  in  some  in- 
stances without  security,  as  shown  by  the  evidence,  are  of  such 
a  character  as  ought  to  have  suggested  to  the  directors  the 
depletion  of  the  vaults  of  the  bank  and  the  working  of  its 
ruin.  Some  of  the  directors,  as  is  indicated  by  their  statements 
on  the  witness  stand,  seem  to  have  acted  upon  the  theory  that 
by  the  appointment  of  executive  officers  in  whom  they  had 
confidence  and  who  were  reputed  honest,  they  discharged  their 
duties  as  directors;  that  the  burdens  and  responsibility  of 
management  and  supervision  were  then  shifted  to  such  officers. 
As  we  have  seen,  such  is  not  the  law.  The  directors  were  not 
mere  ornaments  to  the  bank  to  lure  public  confidence.  When 
they  became  directors,  the  law  cast  upon  them  the  important 
duties  of  supervision  and  direction,  which  they  could  not  dele- 
gate to  the  executive  officers,  and  therefore  the  stockholders 
and  depositors  had  the  right  to  intrust  the  institution  with 
their  money  in  confidence  that  the  directors  would  perform  those 
duties.  When  sued  for  losses  which  resulted  from  careless  or 
unlawful  acts,  and  unfortunate  transactions,  they  can  never 
get  up  as  a  defense  that  they  did  not  examine  the  books  or  ac- 
counts of  the  himk,  knew  nothing  about  the  loans  or  discounts, 
were  ignorant  of  banking  business,  or  that  they  intrusted  the 
management  and  supervision  of  the  business  to  the  executive 
officers  in  whom  they  had  confidence.  The  welfare  of  the  pub- 
lic and  the  interests  of  banking  institutions  alike  forbid  this. 

Mr.  Morawetz,  in  his  treatise  on  the  Law  of  Private  Corpo- 
rations, in  section  554,  says:  "Directors  are  not  mtTcly  bound 
to  be  honest;  they  must  also  be  diligent  and  careful  in  perform- 
ing the  duties  which  they  have  undertaken.  They  cannot  ex- 
cuse imprudence  on  the  ^**  ground  of  their  ignorance  or  in- 
experience, or  the  honesty  of  their  intentions,  and  if  they  com- 
mit an  error  of  judgment  through  mere  recklessness  or  want  of 
ordinary  prudence  and  skill,  the  corporation  may  hold  them 
responsible  for  the  consequences":  Marshall  v.  Farmers'  Sav. 
Bank.  85  Va.  676,  17  Am.  St.  Eep.  84. 

We  do  not  herein  assume  to  determine  the  ultimate  rights 
of  the  plaintiffs.  WTiether  or  not  they  will  finally  be  able  to 
recover  for  any  of  the  transactions  complained  of  will,  per- 
haps, depend  largely  upon  the  question  whether  or  not  they 
tliemselves  have  been  guilty  of  such  acts  and  conduct  respecting 
these  transactions,  and  the  management  of  the  bank,  us  will 
prevent  a  recovery  by  them.     We  simply  hold  that  the  plain- 
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tiffs  have  established  a  prima  facie  case  against  the  defendants- 
Brough,  Spencer,  Murphy,  Kuhn,  Wells,  Schramm,  and  Corey;, 
and  as  to  them  the  judgment  of  the  court  must  be  set  aside, 
costs  to  abide  the  result  of  the  action.  As  to  defendants 
Eobison,  Maguire,  Beeman,  Perkins,  and  Armstrong,  the  judg- 
ment of  nonsuit  is  affirmed,  with  costs  against  the  plaintiffs^ 
The  cause  must,  therefore,  be  remanded  to  the  court  below  with, 
directions  to  proceed  in  accordance  herewith.     It  ia  so  ordered., 

Baskin,  J.,  and  Cherry,  D.  J.,  concur. 


CORPORATIONS— CARE     REQUIRED     OF     DI  RECTOR  S.-DK^ 

rectors  of  corporations  are  bound  to  exercise  tliat  degree  of  care 
which  ordinarily  prudent  and  dilijn-nt  men  would  exercLse  under 
similar  circumstances  in  n'siiecr  to  a  like  gratuitous  employment. 
regard  bi-in.a:  had  to  the  u-aii'^.'s  of  l/usiness  and  the  oircnmstauees 
of  each  pariicular  case:  Xoftli  }Iiid-on  etc.  As.sn.  v.  Cliilds,  S2  Wis. 
4G0,  i'l'A  Am.  St.  Itep.  HI.  Tin^v  cannot  excuse  any  imprudence  on  the 
ground  of  their  i^'-noranee  or  inexi^erience  or  ihe  honesty  of  their 
intentions;  and  if  tliey  cfinunit  an  ei-iur  of  jnd:4ment  through  mere 
recklcpsii';:-.'^.  or  want  of  or^Uiiarv  pvndvUje  or  slcill.  the  corporatioi' 
may  !w)ld  tiiem  rt  s^>onsiMe  f'l;-  the  conS'~'quences:  Marshall  v 
Farmers'  eve.  Sav.  l^Miik.  s5  ^'a.  i".7>s  17  Am.  St.  Rep.  84.  But  if  di- 
rectors act  in  good  faith  \\i  liin  the  liraits  of  their  powers,  using 
Iiroper  prudence  are!  diligence,  they  are  not  responsilde  for  mei-f: 
mif^takes  or  errors  of  judu'iii^'nt:  See  extended  note  to  Marshall  v 
Farmers'  etc.  Sav.  Bank.  17  Am.  St.  Rep.  97-100. 
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CRnriNAL    LAW-roxsTITT'TIONAL    RIGHTS    OF    AC 
CrSKD— C0NFi!O.vTATI(».\  BY  WITNESSES.— A  pei-son  accused 

of  e:'itne  has  a  CMnsiinitional  ri2-ht  to  ho  present  at  his  trial,  to  'it 
cniifrdntod  hy  the  witnesses  au-ainst  h'ln,  to  meet  his  accusere  faa 
to  f'ife,  to  appear  and  defemi  against  the  accusation  preferred 
BLiah  '^t  l]'m  in  person  and  by  counsel,  to  examine  the  wltue«ses.  to 
>-■  ■•  into  the  faee  of  eaeli  wr.ih:'  testifyijig  against  him,  to  hear  the 
if-!!?'!nny  ei-i-pn  urmn  the  staii'i  to  soe  and  bp  scpn.  and  to  hear  an^'. 
be  'i  ''rd  nnder  reasonable  regulations,  and  he  cannot  be  denied  stich 
f'.i;-:  ii  nijonal  risrhts  because  of  ih  youth,  ineitpacity.  or  nnwiUiug 
ness  of  ]:is  accuser  to  meet  him  i'r.cv  to  face,  in  the  presence  ot 
c.  ni-t  and  jury.  Hence,  aii  or-ccr  of  t::e  tr'ai  conrt  permitting  the 
]T  s  cnting  or  otlier  witness  to  t'lrn  her  bacic  upon  the  accused  au'i 
liircc'hig  his  removal  to  a  disiau;  j^arr  of  rhe  courtroom  while  tie 
wiiiies'i  testifies  against  him.  so  far  t!,at  i^e  can  neither  hoar  w>r 
.s(  e  ihe  witness  nor  see  the  jury,  because  of  the  distance  and  inter- 
\-.Mi'nLr  ol)s;acles.  d-i::e.s  tiie  accit-ed  a.  cunstitutiomtl  righ.t,  pre'.eiii? 
h:iii  from  havinLr  a  fail-  trial,  aiul  vitiates  a  verdict  and  judgment 
of  con'.ictlon. 

A.M.  vr.  Kkf..  Vol.  LXXV.-4S 
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-S.  H.  Lewis,  for  the  appellant. 

A.  C.  Bishop,  attorney  general,  W.  A.  Lee,  deputy  attorney 
general,  and  R  Van  Cott,  for  the  respondent. 

***  MINEE,  J.  The  defendant  was  convicted  of  the  crime 
<of  an  assault  with  intent  to  commit  a  rape  upon  one  Anna  Bell 
Low.  It  appears  from  the  record  that  the  prosecutrix  upon 
whom  the  alleged  offense  was  attempted  was  about  six  years 
old,  and  when  slie  was  sworn,  and  before  giving  any  testimony, 
stated  in  the  presence  of  the  court  and  jury,  as  follows;  "I 
am  afraid  to  tell,  because  I  am  afraid  of  my  papa,"  meaning 
the  defendant.  The  defendant  was  at  this  time  sitting  with 
his  counsel  in  front  of  the  witness  and  jury,  and  the  court 
thereupon,  without  further  testimony  or  cross-examination  of 
the  witness,  ordered  the  defendant  to  take  a  seat  in  the  south- 
west comer  of  the  courtroom,  south  of  the  entrance  to  the 
bar,  and  facing  the  judge,  clerk^s  bench,  and  jury  box.  The 
prisoner's  bench  was  one  foot  five  inches  in  height,  twenty- 
seven  feet  from  the  jury  box,  twenty-four  feet  west  from  the 
witness  Low,  when  testifying.  The  first  row  of  jurors  were 
seated  in  chairs  two  and  one-half  feet  high  from  the  floor.  The 
judge  and  clerk's  desks  were  three  feet  in  height.  These  were 
the  only  objects  intervening  between  the  defendant  and  the 
witness,  except  the  judge,  clerk,  and  reporter.  Witness  Low, 
when  she  testified,  sat  in  a  chair  one  and  one-half  feet  high, 
and  faced  the  jury,  with  her  back  to  the  defendant.  From  the 
place  ^**^  where  the  defendant  was  ordered  to  sit  during  the 
examination  of  the  witness  he  could  not  see  all  of  the  jurors, 
neither  could  he  see  the  witness,  nor  could  he  hear  any  of  her 
testimony  when  given  to  the  jury.  The  defendant  was  rep- 
resented by  counsel,  who  then  and  there  objected  to  said  order 
of  the  court,  on  the  ground  that  the  defendant  was  not  per- 
jcnitted  to  confront  the  witnesses  against  him,  which  objection 
was  overruled,  and  the  defendant  excepted  to  the  ruling  of  the 
court. 

During  all  the  time  the  witness  was  giving  her  testimony 
she  sat  upon  a  chair  facing  the  jury,  with  her  back  to  the  de- 
fendant, as  ordered  by  the  court.  After  the  testimony  of  thia 
witness  was  finished,  the  defendant  was  permitted  to  return  to 
his  former  seat,  within  the  bar,  hy  his  counsel.  The  witness 
Low  was  the  only  witness  wlio  testified  to  the  corpus  delicti. 
"Prior  to  judgnieut  upon  the  verdict,  the  defendant,  by  hia 
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counsel,  moved  the  court  to  set  aside  the  verdict,  and  to  grant 
a  new  trial  on  the  ground  that  the  trial  was  had  in  the  absence 
of  the  accused;  that  the  prosecutrix  was  permitted  to  testify 
Tvith  her  back  to  the  defendant,  so  that  he  could  not  hear  her 
testimony  or  see  her  face  to  face;  that  the  defendant  was  not 
permitted  to  be  confronted  by  the  witnesses  against  him  while 
testifying;  that  the  testimony  of  the  prosecutrix  was  permitted  ' 
to  go  to  the  jury  when  the  defendant  was  out  of  sight  and 
hearing  of  the  witness,  to  his  prejudice;  that  the  court  during 
the  trial  ordered  the  defendant  out  of  the  presence  and  hear- 
ing of  the  prosecutrix,  when  she  was  giving  her  testimony 
against  him,  and  that  he  was  prejudiced  by  such  ruling  and  or- 
der of  the  court.  From  the  aiSdavit  of  the  defendant,  used 
on  the  motion  for  new  trial,  it  appears:  *'That  on  said  trial, 
one  Anna  Bell  Low  testified  before  the  jury,  on  behalf  of  the 
state,  and  against  this  affiant;  tliat  before  she  so  testified,  ^^^ 
the  presiding  judge  at  said  trial  ordered  defendant  from  the 
presence  of  said  ^ntness,  and  ordered  him  to  take  a  seat  in  a 
part  of  the  courtroom  away  from  the  jury  and  witness;  that  by 
order  of  said  court,  said  defendant  took  said  seat  and  remained 
there  until  said  witness  had  testified  in  the  case  against  this 
defendant;  that  defendant,  omng  to  his  being  ordered  out  of 
the  presence  of  said  witness,  and  away  from  the  jury,  by  said 
court,  could  neither  hear,  nor  did  he  hear,  what  said  witness 
testified  to,  nor  could  he  see  the  said  witness  while  she  testified 
as  above  stated,  nor  could  he  see  the  jury  while  she  was  so 
testifying;  that  the  defendant  then  and  there  objected  to  the 
said  first  order  of  the  said  judge,  and  objected  to  being  absent 
and  out  of  the  presence  of  said  ^vitness,  which  objection  the 
court  overruled,  to  which  ruling  of  the  court  affiant  excepted." 

The  court  denied  the  motion,  and  refused  to  grant  a  new 
trial,  to  all  of  which  the  defendant  excepted.  Thereupon  the 
defendant  was  sentenced  to  imprisonment  in  the  state  prison 
for  a  period  of  seven  years.  From  this  judgment  and  convic- 
tion the  defendant  appeals  to  this  court. 

Under  the  statutes  of  Utah,  when  a  defendant  in  a  crirainal 
case  is  accused  of  a  felony  he  must  be  personally  present  dur- 
ing the  trial.  This  is  a  right  he  cannot  waive.  The  public 
has  an  interest  in  the  life  an.d  lilx^rty  of  an  accused  person. 
Tliat  which  the  law  requires  and  makes  essential  in  the  trial 
of  persons  accused  of  a  felony  cannot  be  dispensed  Avith,  neither 
by  tiie  consent  of  the  accused,  nor  l)y  his  failure  to  object  to 
unauthorized    methods   pursued    by    those    in    authority:  ilev. 
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Stats.  1898,  sec.  4811;  Hopt  v.  People,  110  U.  S.  574;  1  Bishop's 
New  Criminal  Procedure,  sees.  271,  273;  1  Bishop's  Criminal 
Procedure,  sec.  373;  Const.,  art.  1,  sec.  12;  *"  Lewis  v.  United 
States,  146  U.  S.  370;  State  v.  Myrick,  38  Kan.  238. 

Article  1,  section  12,  of  the  state  constitution  provides  that: 
"In  criminal  prosecutions,  the  accused  shall  have  the  right  to 
appear  and  defend  in  person  and  by  counsel,  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  to  have  a  copy 
thereof,  to  testify  in  his  own  belialf,  to  be  confronted  by  the 
witness  against  him." 

In  this  case  the  accused  had  a  right  to  appear  in  the  case 
and  defend  in  person  and  by  counsel,  and  to  be  confronted  by 
witnesses  against  him.  This  constitutional  right  was  denied 
the  accused. 

Webster  defines  confront  as  follows:  1.  To  stand  facing  or 
in  front  of;  to  face;  2.  To  stand  in  direct  opposition;  to  oppose; 
3.  To  sit  face  to  face  for  examination  and  discovery  of  the 
truth;  to  sit  together  for  comparison;  to  compare. 

Bouvier's  Law  Dictioriary  defines  confrontation  in  criminal 
law"  to  mean  "the  act  by  which  a  witness  is  brought  in  the 
presence  of  the  accused;  so  that  the  latter  may  object  to  him, 
if  he  can,  and  the  former  may  know  and  identify  the  accused, 
and  maintain  the  truth  in  his  presence.  No  man  can  be  a  wit- 
ness unless  confronted  with  the  accused,  except  by  coii.-ont." 

In  Anderson's  Law  Dictionary,  page  226,  the  following  defini- 
tion is  given;  "Confront.  To  bring  face  to  face.  The  con- 
stitutional provision  that  the  accused  shall  be  'confronted  with 
the  witnesses  against  him/  means  that  the  witnesses  on  the  part 
of  the  state  shall  be  personally  present  when  the  accu.-ed  is 
on  trial;  or  that  they  shall  be  examined  in  his  presence,  and  be 
subject  to  cross-examination  by  him.'* 

In  State  v.  Thomas,  G-i  N.  C.  74,  it  is  said:  *T;n  all  criminal 
prosecutions  every  man  has  a  right  to  be  '^^^  informed  of  the 
accusation  gainst  him,  and  to  confront  the  accusers  and  wit- 
nesses with  other  witnesses.  We  take  it  that  the  word  'con- 
front' does  not  simply  secure  to  the  accused  the  privilege  of 
examining  vatnesses  in  his  behalf,  but  is  in  affirmance  of  the 
rule  of  the  common  law,  that  in  trial  by  jury  the  witnesses 
must  be  present  before  the  jury  and  accused,  so  that  he  may 
be  confronted,  that  is,  put  face  to  face." 

In  speaking  of  tlie  rights  of  the  defendant,  upon  a  criminal 
trial,  the  court,  in  tlie  ca.<e  of  Brown  v.  State,  3S  Tex.  483,  said: 
"The  accused  should  not  only  be  within  the  walls  of  the  court- 
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house,  but  he  should  be  present  where  the  trial  is  conducted, 
that  he  may  see  and  be  seen,  hear  and  be  heard,  under  such 
regulations  as  the  law  established." 

The  doctrine  now  well  established  is,  that  except  to  docu- 
mentary evidence,  and  dying  declarations,  one  accused  of  a 
felony  cannot  be  convicted  except  on  the  testimony  of  witnesses 
whom,  now  on  the  trial,  or  on  some  previous  occasion,  he  has 
had  the  opportunity  of  meeting  face  to  face  and  openly  ex- 
amining and  cross-examining  in  the  presence  of  the  parties 
and  the  jury:  1  Bishop's  New  Criminal  Procedure,  sec.  1194. 

Under  the  constitution  and  statutes  of  the  state  the  accused 
had  a  right  to  be  present  at  the  trial,  to  be  confronted  by  the 
witnesses  against  him,  and  to  meet  his  accusers  face  to  face. 
He  also  had  the  right  to  appear  and  defend  against  the  accusa- 
tion preferred  against  him  in  person  and  by  counsel.  He  had 
the  right  not  only  to  examine  the  witnesses,  but  to  see  into 
the  face  of  each  witness  while  testifying  against  him,  and  to 
hear  the  testimony  given  upon  the  stand.  He  had  the  right 
to  see  and  be  seen,  hear  and  be  heard,  under  such  reasonable 
regulations  as  the  law  established.  By  our  constitution  ^^^  it 
is  clearly  made  manifest  that  no  man  shall  be  tried  and 
condemned  in  secret  and  unheard.  When  the  court  ordered  the 
defendant  away  from  his  counsel,  twenty-four  feet  away  from 
tlie  witness  who  was  testifying  against  him — so  far  away  that 
he  could  not  hear  her  testimony  nor  see  her  face  because  of 
iiitervc]!!]];::  obstacles,  and  permitted  her  to  turn  her  b;ick  to 
llio  defendant,  so  that  he  could  not  see  her  while  testifying — ■ 
lie  denied  the  defendant  a  constitutional  right,  and  prevented 
him  froin  having  a  fair  trial. 

AVI ! on  tlic  witness  stated,  in  the  presence  of  the  jury,  that 
slio  was  afraid  to  tell,  because  she  was  afraid  of  the  defendant, 
the  court,  without  further  comment,  or  cross-examination  of 
the  witness,  ordered  the  defendant  away,  out  of  the  sight  and 
hearing  of  the  witness.  From  this  order  the  jury  might  draw 
the  inference  that  the  court  not  only  believed  her  statement, 
but  believed  the  witness  had  good  reasons  for  making  the 
statement.  The  order  was  consequently  prejudicial  to  the  de- 
fendant. 

In  cases  of  this  character,  where  the  witness  is  yotms.  the 
court  should  have  considerable  latitude  in  protecting  the  wit- 
ness from  the  effects  of  ini]irnper  conduct  and  language  of 
parties  and  of  counsel,  but  in  doing  so  the  constitutional  right 
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of  the  defendant  must  be  protected.  The  defendant  was  en- 
titled to  a  trial  in  accordance  with  law.  He  waa  entitled 
to  be  confronted  by  witnesses  of  the  state  face  to  face,  and 
he  cannot  be  denied  a  constitutional  right  because  of  the 
youth,  incapacity,  or  unwillingness  of  the  witness  brought 
against  him  to  meet  him  face  to  face. 

The  presumption  of  innocence  follows  every  man  accused 
of  crime  until  the  verdict  of  guilty  is  pronounced.  The  pres- 
ence of  such  a  child,  under  such  circumstances,  doubtless  made 
B  strong  appeal  to  the  court  for  protection,  ***  This  was  nat- 
ural. But  it  must  not  be  forgotten  that  in  this  class  of  cases 
the  "accusation  was  easy  to  be  made  and  hard  to  be  proved, 
and  harder  to  be  defended  by  the  party  accused,  though  never 
so  innocent,"  coming  as  it  did  from  a  child  of  six  years,  with 
no  other  witnesses  to  the  act.  It  was  proper  that  the  defendant 
should  have  a  full  opportunity  to  see  her  and  cross-examine 
the  witness. 

The  constitutional  right  to  be  confronted  by  witnesses  against 
him,  and  to  defend  in  person,  would  be  of  little  avail  to  the 
accused  if  he  could  be  compelled  to  remain  away,  during  his 
trial,  out  of  the  sight  and  hearing  of  the  witnesses  against 
him.  The  right  to  defend  in  person  would  be  a  meaningless 
term  if  the  accused  is  required  to  remain  so  far  away  from 
the  witnesses  that  he  cannot  hear  the  testimony,  and  therefore 
could  not  cross-examine  them.  The  right  of  having  counsel 
in  his  defense  would  amount  to  but  little,  if  the  accused  is  re- 
quired to  remain  so  far  away  from  him  that  he  cannot  con- 
fer with  him  concerning  the  testimony  that  is  given  against 
him. 

The  jury  had  a  right  to  know  whether  the  witness  herself 
knew  the  facts  stated  by  her  from  her  own  knowledge  and  rec- 
ollection, whether  she  was  induced  to  make  the  charge  through 
the  plotting  or  scheming  of  others,  or  whether  she  was  con- 
trolled and  induced  to  make  the  voluntary  statement  that  she 
was  afraid  of  the  defendant,  by  those  having  her  under  their 
control. 

While  the  testimony  of  such  a  witness,  if  she  be  shown  to 
understand  the  obligation  of  an  oath,  is  competent,  proper,  and 
entitled  to  credit  the  same  as  any  other,  yet  it  must  not  be 
forgotten  that  a  child  of  six  years  is  quite  as  likely  to  be  mis- 
taken, or  to  repeat  the  statements  of  those  controlling  her, 
as  other  witnesses.  While  the  court  should  protect  a  witness 
from  imposition,  regulate  the  procedure,  ^^'^  and  control  the 
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conduct  of  the  accused,  within  the  rules  of  law,  it  should  also 
see  to  it  that  the  constitutional  rights  of  the  accused  are  not 
denied  him. 

We  are  of  the  opinion  that  the  court  erred  in  making  the  or- 
der complained  of,  and  in  denying  the  defendant's  motion  for 
a  new  trial. 

Tlie  judgment  of  the  district  court  is  reversed,  and  the  causs 
remanded  with  directions  to  grant  a  new  trial. 

Baskin,  J.,  concurs. 

CHIEF  JUSTICE  BARTCH  concurred  In  the  Judgment  of  re- 
versal, but  not  in  all  of  the  reasoniug.  nor  entirely  with  the  propo- 
sition of  law  laid  down  in  the  majority  opinion.  He  said:  "If  the 
statements  purporting  to  have  been  made  by  the  court  below  con- 
tained in  the  attorney  general's  brief,  as  to  what  took  place  imme 
dlately  preceding  the  order  complained  of,  and  those  Indicating  the 
circumstances  connected  with  the  making  of  the  order  were  in  the 
bill  of  exceptions,  I  would  dissent,  but  as  they  are  not  in  the  record, 
and  since  the  record  as  filed  in  this  court  must  be  held  to  import 
absolute  verity,  the  judgment  announced  seems  to  be  a  logical  se- 
quence, even  though  there  be  a  miscarriage  of  justice,  which,  if  the 
prisoner  is  in  fact  guilty,  Is  likely  to  result,  in  case  the  opinion  be 
literally  complied  with  at  the  next  trial. 

"From  the  tenor  of  the  opinion  it  would  seem  that,  regardless 
of  any  circumstances,  a  court.  In  the  trial  of  a  criminal  case,  has 
no  discretion  whatever  respecting  the  nearness  of  defendant  to  a 
witness:  that  he  may.  if  lie  so  wills,  seat  liiiiiM^lf  immediately  in 
front  of  his  victim  who  is  on  the  witness  stand,  and  remain  there, 
even  though  he  so  intimidate  the  witness  by  his  close  proximity 
and  insistent  look  that  the  witness  will  be  unable  to  testify.  If 
It  were  shown  in  the  record,  as  intimated  in  the  brief  referred  to, 
that  repeated  efforts  to  elicit  the  testimony  of  the  witness  were 
unsuccessful  because  of  the  manner  of  the  defendant  before  the 
witness.  +hen  in  my  judgment  the  ord'er  complained  of  could  not 
be  regarded  as  reversible  error.  Tlie  court,  under  circumstances 
like  these  referred  to,  would  clearly  have  the  riglit  in  the  inter- 
ests  of  justice,  to  exercise  a  reasonable  discretion  In  removing  the 
prLsoner  to  some  other  place  not  without  the  presence  of  the  wit- 
ness and  jury.  The  constitutional  right  of  one  accused  of  crime 
'to  be  confronted  by  tlie  witnesses  against  liim,'  was  never  intended 
as  an  Instrument  with  which  to  defeat  justice. 

"Where  the  witn<'sses  for  the  prosecution  are  present  at  the  trial, 
are   examined  in  the  pnsence   and  within   the  hearing  of  the  ac 
cused  and  jury,  and  an  opportunity  affordeti  the  prisoner  for  cross 
examination,    I   am   of   the    opinion   the   constitutional  provision    is 
coniplie(l    with,    even   though    the   prisoner   l>e    not   permitted    to   sit 
InuiRKliately    in    fi'ont    of   tlie    witness,    when    sucli    i>ositiou    would 
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cause  Intimidation  and  prevent  the  eliciting  of  testimony.  Doubt- 
less the  purpose  of  that  constitutional  provision  is  to  compel  the 
prosecution  to  produce  its  witnesses  at  the  trial,  and  to  prevent 
the  aidtnission  of  testimony  by  deposition,  so  as  not  to  deprive  the 
accused  of  cross-examination   in  his  presence  before  the  jury. 

"The  words  'to  be  confronted'  manifestly  have  reference  to  cross- 
«xamination  of  the  witness  in  the  presence  of  the  accused,  and  not 
to  sitting  face  to  face  In  a  literal  sense.  This  Is  manifest  from 
the  authorities:  Summons  v.  State.  5  Ohio  St.  325;  Howser  v. 
Commonwealth,  51  Pa.  St.  332;  Mattox  v.  United  States,  loG  U. 
S.  237,  wherein  It  was  said  that,  'the  primary  object  of  the  con- 
stitutional provision  in  question  was  to  prevent  depositions  or  ex 
•parte  affidavits,  such  as  were  sometimes  admitted  in  civil  cases, 
being  used  against  the  prisoner  In  lieu  of  a  personal  examination 
and  cross-examination  of  the  witness  in  which  the  accused  has  an 
opportunity,  not  only  of  testing  the  recollection  and  sifting  the  con- 
science of  the  witness,  but  of  compelling  him  to  stand  face  to 
face  with  the  jury,  in  order  that  they  may  IooIj  at  him,  and  judge 
by  his  demeanor  upon  the  stand,  and  the  manner  in  which  he 
gives  his  testimony,  whether  he  is  worthy  of  belief.  There  is 
doubtless  reason  for  saying  that  the  accused  should  never  lose  the 
benefit  of  any  of  the  safeguards,  even  by  the  death  of  the  witness; 
and  that,  if  notes  of  his  testimony  are  permitted  to  be  read,  he  is 
deprived  of  the  advantage  of  that  personal  presence  of  the  witness 
before  the  jury  which  the  law  has  designed  for  his  protection. 
But  general  rules  of  law  of  tliis  kind,  however  l>eneli<t'nl  in  their 
operation  and  valuable  to  the  accused,  must  occasionally  give  way 
r.o  considerations  of  public  policy  and  the  necessities  of  the  case. 
....  A  technical  adherence  to  the  letter  of  a  constitutional  pro- 
vision may  occasionally  be  carried  farther  than  is  necessary  to  the 
just  protection  of  the  accused,  and  farther  than  the  .safety  of  the 
public  will  warrant' 

"So  the  supreme  court  of  Iowa,  in  Wes'tfall  v.  Madison  County, 
62  Iowa,  427,  with  reference  to  the  constitutional  provision  that  the 
accused  shall  'be  confronted  with  the  witnesses  against  him,'  said: 
^We  understand  this  to  mean  tliat  the  witnesses  on  the  part  of  the 
state  shall  be  personally  present  when  the  accused  is  on  trial': 
Anderson's  Law  Dictionary,  22G;  Commonwealth  v.  Richards,  IS 
Pick.  434,  29  Am.  Dec.  Ca)S;  United  States  v.  Gibert,  25  Fed.  Cas. 
1313,  No.  1'5,2C)4;  People  v.  Oiler,  GG  Cal.  101;  Bell  v.  State,  28  Am. 
liep.  429;  2  Tex.  App.  216;  State  v.  Laxton,  76  N.  C.  216. 

"I  am  of  the  opinion  that  a  trial  court  has  power,  in  the  conduct 
of  a  criminal  prosecution,  to  malie  such  an  order  as  is  in  question 
In  this  case,  whenever  the  facts  and  circumstances  warrant  it,  and 
that  an  accused  lias  no  right  to  insist  on  sitting  in  such  a  position 
as  to  intimidate  a  witness  and  defeat  the  ends  of  justice.  In  the 
conduct  of  a  criminal,  the  same  as  in  a  civil  jury  trial,  much  ought 
necessarily  be  leit  to   the  good  sense  and  judgment  of  the  judge. 
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It  is  his  duty  to  exercise  a  sound  discretion  in  all  matters  apper- 
taining to  the  orderly  process  of  the  trial,  and  his  action  should 
not  be  Interfei^  with  unless  there  is  a  clear  abuse  of  discretion," 

CRIMINAL  TRIALr-PRESENCE  OP  THE  ACCUSED.— On  the 
trial  of  felonies  the  prisoner  should  l>e  present  during  the  delivery 
of  the  testimony:  Extended  note  to  Warren  v.  State,  68  Am.  Dec. 
222.  No  principle  is  supposed  to  be  better  settled  and  more  rigidly 
adhered  to  than  that  on  the  trial  of  felonies  the  prisoner  has  a 
right  to  be  present  at  every  ertage  from  the  arraignment  to  the4 
rendition  of  the  verdict:  Extended  note  to  Fight  v.  State,  28  Am. 
Dec.  630.  See,  too,  State  ▼.  Atkinson,  40  S.  a  863,  42  Am.  St 
Rep.  877. 
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NBQOTTABLB  INSTRUMENTS  —  PAYMENT  —  EXTTN- 
GUISHMBNT.— When  a  person  who  is  primarily  bound  for  the 
payment  of  a  note  takes  It  up,  It  is  a  payment,  and  the  note  is  ex- 
tinguished, whatever  the  payer's  intention  may  have  been. 

NEGOTIABLE  INSTRUMENTS— PURCHASE  AND  NOT  A 
PAYMENT— WHAT  IS.— When  a  note  is  taljen  up  by  a  stranger, 
who  is  neither  a  party  to  the  paper,  nor  bound,  in  any  way,  for  its 
payment,  the  transaction  is  a  purchase,  and  not  a  payment^  where 
it  clearly  appears  from  the  evidence  that  he  did  not  intend  to  satisfy 
or  discharge  the  note,  but  to  purchase  it  as  an  investment. 

NEGOTIABLE  INSTRUMENTS—PURCHASE  OF,  FROM 
AGENT  FOR  COLLECTION— TITLE— EQUITIES.— The  purchaser 
of  an  overdue  negotiable  note,  from  an  agent  for  collection,  takes 
it  subject  to  all  the  equities  to  which  it  was  subject  in  the  hands 
of  the  agent  He  acquires  nothing  but  the  actual  right  and  title 
of  the  agent. 

NEGOTIABLE  INSTRUMENTS-INDORSEMENT  "FOR 
COLLECTION,"  AND  CANCELLATION  THEREOF— EFFECT 
OF,  ON  NEGOTIABILITY.— An  indorsement  "for  collection"  de- 
stroys the  negotiability  of  a  promissory  note,  but  a  cancellation  of 
the  Indorsement  restores  the  negotiability  of  the  note, 

NEGOTIABLE  INSTRUMENTS  —  PURCHASE  FROM 
AGENT  "FOR  COLLECTION"— LEGIBLE  CANCELLATION  OF 
INDORSEMENT— NOl^IGE  OF  TITLR— If  a  bank  holds  a  negotia- 
ble promissory  note  for  collection,  a  buyer  of  the  note  is  charged 
with  notice  of  the  bank's  title,  where  an  indorsement  on  the  note, 
"for  collection,"  has  been  canceled,  but  the  Indorsement  is  still 
legible  through  the  pen  marks  by  which  it  was  canceled,  for  this  is 
sufficient  to  put  him  upon  inquiry. 

NEGOTIABLE  INSTRUMENTS  —  PURCHASE  FROM 
AGENT  "FOR  COLLECTION"— NOTICE  OF  TITLE-PRIORITY 
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OF  PAYMENT.— If  one  gives  a  series  of  negotiable  promissory 
notes,  secured  by  a  deed  of  trust  on  real  estate,  payable  In  the 
order  of  their  maturity,  and  two  of  the  notes,  being  in  the  hands 
of  a  bank  for  collection,  are  purchased  by  a  person  under  circum- 
stances proix'rly  charging  the  buyer  with  notice  of  the  bank's  title, 
the  lien  of  the  notes  so  purchased  is  subordinate  to  that  of  a  ma- 
tured, unpaid  note  in  the  hands  of  the  original  owner,  and  the 
latter  must  be  paid  first,  where  the  trust  property  is  ordered  to 
be  sold. 

Suit  by  Brandt  and  Dunlop,  trustees,  against  Cussen  and 
others.     The  defendant,  Cussen,  appealed  from  the  decree. 

L.  L.  Lewis,  for  the  appellant. 

Jackson  Guy,  Coke  &  Pickrell,  John  Dunlop,  and  B.  B.  Mun- 
ford,  for  the  appellees. 

2  BUCHAXAN,  J.  On  the  fifteenth  day  of  Decemher,  1893, 
Charles  II.  Talbott  executed  a  deed  of  trust  on  certain  im- 
proved real  estate  in  the  city  of  Richmond  to  secure  the  pay- 
ment of  twenty  negotiable  notes,  aggregating  thirty-five  thou- 
sand eight  hundred  dollars,  drawn  by  Talbott,  to  his  own  or- 
der, payable  at  the  City  Bank  of  Richmond,  and  secured  in 
the  order  of  their  maturity.  The  first  note  was  payable  six 
laontlis  from  that  date,  and  the  other  nineteen  notes  were  each 
payable  six  months  later  than  its  immediate  predecessor,  the 
last  or  twentieth  note  of  the  series  being  payable  ten  years 
after  date. 

The  notes  were  afterward,  for  value,  indorsed  in  blank,  and 
delivered  by  Talbott  to  William  A.  Marburg,  of  Baltimore, 
Maryland.  The  first,  second,  and  third  notes  were  paid  as 
they  respectively  ^  matured.  A  few  days  before  the  fourth 
note,  which  was  for  $2,690,  became  due,  Talbott  applied  to 
^Marburg  to  extend  the  time  for  its  payment,  or,  if  he  was  not 
willing  to  do  that,  to  assign  it  to  some  one  willing  to  purchase 
it.  ]\larburg  refused  to  sell  the  note,  but  extended  the  time 
for  its  payment  ninety  days,  Talbott  paying  the  interest  and 
executing  his  negotiable  note  for  a  like  sum  payable  at  that 
time.  Some  days  before  the  renewal  note  became  due,  it,  with 
the  original  note,  was  sent  by  the  ISTational  Union  Bank,  of 
Maryland,  to  the  City  Bank,  of  Richmond,  for  collection.  The 
latter  bank  delivered  the  original  note,  and,  as  is  contended 
by  tlic  appellant  and  ]\Iarburg,  the  renewal  note  also,  to  Elara, 
oitluT  as  purchaser  or  payer.  Shortly  before  the  fifth  note  of 
the  series,  payable  thirty  months  after  date,  became  due,  it 
was  also  sent  to  the   Cily  Bank  for  collection,   and  was  de- 
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livered  to  Elam  under  substantially  the  same  circumstances  as 
those  under  which  he  acquired  the  $2,690  note.  The  money 
which  was  paid  by  Elam  was  the  full  amount  of  both  notes, 
and  was  received  by  Marburg. 

When  the  sixth  note  of  the  series,  which  was  payable  in 
December,  1895,  became  due,  the  time  for  its  payment  was 
extended  for  four  months,  and  upon  the  failure  of  Talbott  to 
make  payment,  when  the  renewal  note  became  due,  the  trustees 
in  the  deed  of  trust  were  required  to  make  sale  of  the  property. 

They  filed  the  bill  in  this  case  to  have  the  trust  executed 
under  the  direction  of  the  court,  because,  as  they  allege,  they 
learned  for  the  first  time  when  they  were  about  to  execute  the 
trust  that  one  Henry  Grimm  ell  held  the  twenty-four  months 
note  for  $3,690,  having  taken  up  the  same  about  the  time  of 
the  maturity  of  the  ninety  days  renewal  note,  and  that  the 
thirty  months  note  was  held  by  J.  B.  Elam  who  had  acquired 
it  about  the  time  of  its  maturity;  and  that  they  had  no  evidence 
that  Marburg  had  assigned  these  notes  to  the  parties  who  held 
them,  and  were  demanding  that  the  property  should  be  sold 
for  cash  sufficient  to  pay  them.  *  Talbott  and  wife,  Marburg, 
Grimmell,  and  Elam  were  made  parties  defendant  to  the  suit. 

Elam  filed  his  answer  claiming  that  he  had  purchased  the 
notes,  and  afterward  transferred  the  twenty-four  months  note 
to  Grimmell,  and  that  he,  Elam,  was  still  the  holder  of  the 
thirty  months  note.  Grimmell  answered  stating  that  he  had 
purchased  the  note  held  by  him  from  Elam,  and  both  asserted 
their  right  to  have  the  property  sold,  and  the  notes  held  by 
them  paid  in  their  order  of  priority  as  fixed  by  the  deed  of 
trust. 

Marburg  filed  his  answer,  denied  that  he  had  sold  the  notes, 
a?  claimed  by  Elam  and  Grimmell,  or  authorized  their  sale,  and 
denied  that  those  notes  could  be  paid  out  of  the  proceeds  of  the 
trust  property  until  the  notes  held  by  him  were  paid. 

Subsequently,  the  appellant,  Emilie  Cussen,  who  had  a  large 
debt  secured  by  a  subsequent  deed  of  trust  upon  the  same  prop- 
erty, became  a  party  to  the  suit.  In  her  answer,  she  asserted 
her  claim  under  her  deed  of  trust,  alleged  that  the  notes  held 
by  Elam  aud  Grimmell  had  been  satisfied  and  were  no  longer 
liens  upon  the  property,  and  that  she  was  entitled  to  have  the 
trust  subject  sold  for  the  payment  of  her  debt  free  from  the 
liens  of  these  notes. 

The  matters  involved  in  this  appeal  depend  upon  the  ques- 
tion whether  the  notes  in  controversy  were  paid,  or  purchased, 
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by  the  appellee  Elam  when  he  obtained  them  from  the  City 
Bank.  Elam  and  the  cashier  of  the  bank  are  the  only  wit- 
nesses as  to  what  occurred  when  he  acquired  them.  Elam's 
version  of  what  took  place  is  as  follows: 

*'0n  the  11th  of  March,  1895,  Mr.  Charles  Talbott  came  to 
see  me,  at  my  office,  and  stated  that  a  note  of  his  for  $2,690  was 
about  to  mature;  that  he  was  unable  to  pay  it,  and  desired  me 
to  investigate  the  matter  and  inform  him  whether  I  could  effect 
an  extension  theri'of.  He  stated  what  the  security  was,  giving 
the  date  of  the  note,  and  said  that  it  was  one  of  twenty  notes 
secured  '^  upon  his  two  houses  next  to  the  corner  of  Second 
and  l"ra]ik;in  streets;  that  the  original  transaction  had  been 
nej  iiiateu  by  Mr.  Jackson  Brandt;  that  the  three  notes  prior 
to  tlie  said  note  of  ?'2.G90  had  been  paid  by  him.  and  that  this 
mne  of  $2,690  wliich  he  wished  extended  was  then  held  by  the 
Ciiy  Bauk  of  Kichmund.  I  asked  him  whether  this  note  was 
a  pn-jr  lien  to  the  notes  maturing  subsequently  under  said 
de^J.  He  said  tliat  he  did  not  remember,  but  thought,  in  any 
event,  the  security  was  ample,  stating  his  estimate  of  the  two 
hou.-v  s,  and  undertaking  to  convince  me  that  even  if  it  were  not 
a  prior  lien  tiiere  was  no  doubt  about  the  security.  I  staged 
to  Iiim  that  if  tno  City  Bank  was  the  holder  of  the  note,  and  if 
it  was  a  prior  lien  upon  the  progeny,  that  if  the  notes  had 
p]i)i'ity  one  over  tiic  oiiier  as  usual,  I  could  probably  effect  the 
exte;i-i,in  of  tlie  note  for  $2,(390  for  him,  provided  the  bank 
wa-  :i!e  h.ohJer  an;i  v,-(ni:d  transfer  tlie  same  by  delivery;  and 
tiiat  I  vv-aid  investigate  the  matter,  and  inform  him  of  the  re- 
sult. I  tlien  went  to  tlie  ofHce  of  i\lr.  Ja:nes  W.  Sinton,  the 
e:'=-liier  of  Ihe  Ciiy  Bank,  and  inquired  if  he  held  the  said  note 
for  ■■^•Jo.'O,  ii:::ning  the  date  and  time,  and  the  amount  of  it, 
Ftai:ig  to  him  tliat  my  purpose  was  not  to  pay  the  note  but 
to  ;■  ;'..-ct  an  extension  of  it,  provided,  upon  investigation,  the 
security  was  satisfactory.  He  stated  th^at  he  held  the  note, 
anl.  upon  my  request  to  look  at  it,  he  went  i'>  his  vault  and 
brou_:ht  me  tiie  note  referred  to  by  Mr.  Talboit.  I  stated  to 
him  that  1  would  investigate  the  security,  and,  if  it  were  found 
satisfactory-,  I  would  wish  to  take  up  •^aid  note  for  the  pur- 
pose of  extending  it.  He  said  that  would  be  all  right,  and,  in 
tliat  event,  I  could  brino-  my  check  for  it.  T  went  then  to  the 
ch-rk's  otlice  of  the  cha ;;nerv  court  and  read  the  deed  securing 
said  notes,  and  found  iliat  the  notes  wore  liens  in  the  order  of 
tlnar  mnturitv;  that  thev  vere  dr:wn  bv  Ciiarle^  H.  Talbott  to 
his  own  order,  and  iiidor.-ed  by  him  in  blank,  and  secured  to  the 
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holder  or  holders  thereof,  and  that  the  property  described  was 
as  represented  by  Mr,  Talbott  I  then  went  to  see  the  client 
**  who  had  a  day  or  two  previously  stated  to  me  that  he  would 
have,  within  a  day  or  two,  about  three  thousand  dollars  for  in- 
vestment in  real  estate  paper.  I  stated  to  him  that  1  could 
probably  give  him  a  note  for  $2,690,  stating  to  him  what  the 
security  was,  and  he  consented  to  take  it.  I  then  took  my 
firm's  check  for  $2,G90,  went  to  the  office  of  Mr.  Sinton,  at  the 
City  Bank,  stated  to  him  that  I  had  satisfied  myself  as  to  the 
security  of  said  note  about  which  I  had  spoken  to  him  pre- 
\-iously  on  the  same  day,  and  that  I  was  prepared  to  take  up 
said  note.  He  brought  me  the  note,  and  I  handed  him  the 
check" 

"Then,  some  three  months  later,  Mr.  Talbott  called  and 
stated  tliat  the  note  for  $630,  which  was  the  next  note  in  order 
under  said  deed,  was  very  nearly  due,  and  that  he  was  unable 
to  pay  it,  that  he  would  be  glad  if  I  would  eSect  an  extension 
of  it  in  the  same  manner  as  I  had  done  the  other.  I  told  him 
I  thought  I  could  effect  an  extension  of  that  in  the  same  man- 
ner, and  accordingly,  on  the  17th  of  June,  1895,  as  I  now  re- 
member, I  went  with  my  firm's  check  to  Mr.  Sinton's  office,  and 
said  to  him  that  I  would  be  willing  to  take  np  and  extend  said 
note  for  $630  if  I  might  do  so  in  the  same  manner  in  which  I 
had  taken  up  the  former  note  for  $2,690;  that  this  was  one  of 
the  same  series  of  notes  secured  by  the  same  deed.  He  said, 
"very  well,'  and  went  and  brought  me  the  note  for  $630,  taking 
my  check  for  the  same,  and  delivering  to  me  the  said  note." 

The  cashier  of  the  bank  gives  no  connected  account  of  what 
did  occur.  His  recollection  of  it  seems  to  be  very  imperfect, 
many  of  his  statements  are  vague  and  indefinite,  in  some  in- 
stances contradictory,  and  altogether  his  testimony  is  very  un- 
satisfactory. But,  in  respect  to  the  facts  which  are  to  our 
minds  controlling  in  determining  the  character  of  the  transac- 
tion when  the  bank  parted  with  the  notes,  the  cashier's  evi- 
dence tends  to  sustain  Elam's  account  of  what  occurred.  Elam 
says  that,  when  he  went  to  the  bank  to  inquire  into  the  matter, 
and  to  see  whether  or  not  he  would  take  up  and  extend  the 
$2,690  note,  ''  he  told  the  cashier  what  his  purpose  was.  and 
that  he  did  not  wish  to  pay  the  note.  Upon  this  point  the 
cashier  says:  "I  remember  absolutely,  Mr.  Elam's  coming  to 
me  and  making  inquiry  regarding  certain  Talbott  notes — I  do 
not  now  recall  the  date — and  my  giving  him  what  information 
I  could,  and  his  statement  that  he  did  not  wish  to  pay  said 
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note  or  notes."  Again  when  asked:  'TDo  you  or  not  recall 
that,  when  Mr.  Elam  told  you  tliat  his  object  was  not  to  pay 
said  note,  but  to  take  it  up  and  extend  it,  provided  he  found 
the  security  satisfactory  upon  investigation,  you  told  him  he 
could  do  so?^'  he  answered:  "I  recnll  his  stating  that  he  wished 
to  make  certain  examinations  before  taking  up  said  note,  and 
I  stated  that  he  could  get  the  note."  When  asked  whether  or 
not  the  $630  note  (the  other  note  in  controversy)  was  delivered 
to  Elam  "as  a  paid  note  or  as  a  transferred  note,"  he  replied: 
"We  regarded  it  as  an  unpaid  note."  Elam  states  positively 
that  the  Baltimore  bank's  indorsements  on  the  notes  "for  col- 
lection" were  canceled  when  they  were  delivered  to  him,  and 
that  when  he  first  went  to  the  bank  he  inquired  if  it  held  the 
$2,690  note,  and  was  told  that  it  did,  but  he  was  not  informed 
that  it  held  it  for  collection.  When  the  cashier  was  asked 
whether,  in  any  of  his  interviews  with  Elam  in  reference  to 
the  notes,  he  informed  Elam  that  his  bank  held  the  notes  for 
collection,  and  that  it  had  no  authority  to  sell  or  transfer 
them,  he  replied:  "I  have  no  recollection  of  so  stating  to  Mr. 
Elam." 

Whether  a  transaction  like  this  is  a  payment  or  a  purchase  is 
a  question  of  intention — of  fact  rather  than  of  law — and  is  to 
be  settled  by  the  evidence:  Wood  v.  Guarantee  etc.  Ck).,  128 
TJ.  S.  416.  It  is  undoubtedly  true,  as  contended  by  counsel  for 
appellant,  that  it  is  essential  to  a  sale  that  both  parties  should 
consent  to  it;  but  it  is  as  difiicult  to  see  how  there  can  be  a 
payment  and  an  extinguishment  thereby  of  a  debt,  by  a  stranger 
wlio  is  under  no  obligation  to  pay,  when  there  is  no  intention 
to  pay,  as  it  is  to  see  how  there  can  be  a  sale  without  an  in- 
t-ention  to  sell.  This  assent,  however,  need  not  be  expressed, 
nor  shown  by  direct  *  evidence.  It  may  be  inferred  from  the 
circumstances  attending  the  transaction,  and  often  is:  Ketchum 
V.  Duncan,  96  U.  S.  659. 

It  appears  from  the  record  that  Elam,  who  was  neither  a 
party  to,  nor  under  any  obligation  to  pay,  the  notes,  did  not 
intend  to  satisfy  or  discharge,  but  to  purchase  them  as  an  in- 
vestment; that  he  informed  the  bank  of  such  intention;  that 
with  full  knowledge  of  his  pur],)ose  to  purchase  for  an  invest- 
iiK'nt  and  not  to  pay,  it  received  his  money,  and  delivered  the 
ni'U's  to  him  uncanceled.  These  facts  and  circumstances  show 
that  I-llani  intended  to  jnirchase,  and  that  the  City  Baek,  of 
Eichmond,  tacitly  assenled  to  the  sale.  Upon  no  oth#r  theory 
cau  its  conduct  in  receiving  ]\lam's  monev,  and  delivering  the 


768  CussEN  V,  Brandt.  [Virginift, 

notes  uncanceled,  with  full  knowledge  that  he  intended  to  pur- 
chase them  as  an  iuTestment  and  not  to  pay  them,  be  ex- 
plained. 

The  authorities  hold  that  a  transaction  like  that  under  con- 
sideration is  a  purchase,  and  not  a  payment.  It  was  said  by  the 
supreme  court  of  the  United  States,  in  a  case  similar  to  this 
upon  the  question  under  consideration,  that  "in  cases  like  that 
before  us,  where  the  intention  to  continue  tHe  existence  of  the 
note  and  not  to  cancel  it  by  payment  is  made  evident,  when  the 
money  is  paid  to  the  collecting  agent  appointed  to  receive  it, 
and  the  owner  of  the  note  receives  the  amount  due  to  him,  the 
authorities  sustain  the  transaction  as  a  purchase":  Dodge  v. 
Freedsman  Sav.  etc.  Co.,  93  U.  S.  379;  Ketchum  v.  Duncan, 
96  U.  S.  659;  Carter  v.  Burr,  113  U.  S.  737;  Swope  v.  Leffing- 
well,  72  Mo.  348;  McDonnell  v.  Burns,  83  Fed.  Eep.  866,  28 
C.  C.  A.  174;  Brice's  Appeal,  95  Pa.  St.  150. 

The  case  of  Citizens'  Bank  v.  Lay,  80  Va.  436,  which  was 
much  relied  on  by  the  appellant's  counsel  to  sustain  his  conten- 
tion that  the  notes  must  be  considered  as  paid,  whilst  clearly 
right  upon  the  facts  of  that  case,  sheds  but  little,  if  r.ny,  light 
upon  this,  because  of  the  material  difference  in  the  facts  of  the 
two  cases.  In  each  case  the  party  who  had  taken  up  the  paper 
®  was  a  stranger  to  it,  but  in  that  case  he  was,  by  another  con- 
tract, expressly  and  primarily  bound  to  pay  it,  whilst  in  this 
case  he  was  neither  a  party  to  the  paper,  nor  bound  in  any  way 
for  its  payment. 

When  one  who  is  primarily  boimd  for  the  payment  of  a  note 
takes  it  up,  it  is  a  payment' — an  extinguishment  of  the  note — 
no  matter  what  his  intention  may  have  been:  2  Daniel  on  Nego- 
tiable Instruments,  sees.  1236,  1238;  Citizens,  Bank  v.  Lay,  80 
Ya.  436,  440. 

The  notes  in  question  having  been  purchased  by  Elam  are 
not  extinguished,  as  appellant  contends,  but  are  existing 
liens  upon  the  trust  subject,  and  are  entitled  to  priority  over 
the  deed  of  trust  given  to  secure  her  debt.  The  trial  court  so 
held,  and  its  decree  upon  that  question  must  be  affirmed. 

Under  rule  9  of  this  court  the  appellees,  Elam  and  Grimmell, 
insist  that  the  decree  appealed  from  is  erroneous  in  so  far  as  it 
provides  that  Marburg  shall  have  priority  over  them,  and  shall 
be  first  paid  out  of  the  proceeds  of  the  trust  subject,  and  ask 
that  the  decree  in  that  respect  be  corrected.  This  contention 
we  do  not  think  can  he  sustained.  The  notes  hold  by  them 
respectively  were    purchased    by    Elam    under    circumstances 


March,  1899.]  Cussen  t>.  Brandt,  76& 

which  make  it  equitable  that  their  payment  should  be  post- 
poned until  the  notes  held  by  Marburg  have  been  paid.  When 
Klam  acquired  them,  one  note  was  overdue,  and  held  by  the 
City  Bunk  for  collection.  It  had  no  authority  to  sell  tlieiii. 
but  of  this  Elam  had  no  actual  knowledge,  but  he  did  have 
notice  of  circunisLances  wlucli  were  sufficient  to  put  him  upon 
inquiry,  which  inquiry  would  have  disclosed  the  facts  of  the 
case.  The  note  for  $2,690  being  overdue  when  Elam  purchased 
it,  he  acquired  nothing  but  the  actual  right  and  title  of  the  City 
Bank,  lie  took  it  subject  to  all  the  equities  to  which  it  was 
subject  in  its  hands:  Arents  v.  Commonwealth,  18  Gratt,  750; 
Davis  v.  Miller,  14  Gratt.  1;  1  Daniel  on  Negotiable  Instru- 
ments, sec.  72  ia. 

The  other  note  had  not  yet  matured,  but  it,  as  well  as  the 
$2,090  note,  had  upon  it  the  restrictive  indor^einent  of  the  ^^ 
Baltimore  bank  canceled,  according  to  Elaui's  stateuient,  but 
still  both  indorsements  were  legible  through  the  pen  marks  by 
which  they  v/ere  canceled.  Thc^^e  indorsements  destroyed  the 
negoiiabiiiiy  of  the  notes,  and  were  notice  to  persons  dealing 
with  the  City  I'ank  that  it  held  them  for  collection  only.  Tlie 
cancellation  of  the  indorsements  changed  the  character  of  the 
notes,  and  restored  their  negotiability.  This  was  a  material 
change  in  the  cliaracter  of  the  notes  apparent  upon  their  face 
sufficient  to  put  Elam  upon  inquiry  (Angle  v.  North  Western 
Mut.  Eife  In.^.  Co.,  92  V.  S.  3oU;  1  Daniel  on  Negotiable  In- 
struments, ith  ed.,  sec.  795),  which  incjuiry,  if  pursued,  would 
have  disclosed  the  fact  that  the  City  Ij-aah  only  held  the  notes 
for  collect iiTii,  and  had  no  aulhoriry  to  sell  them.  Elam  made 
no  su'li  i]K[uiry,  gave  no  notice  to  Marburg  of  his  purchase,, 
aiii.iwed  lum  to  remain  under  the  belief  that  the  notes  had  been 
paid,  and  tliat  the  security  for  the  payment  of  other  notes 
lield  by  hiiu  thereby  increa-*ed,  which  latter  object  was,  no 
d'jubt,  the  chief  reason  why  he  refused  to  sell  the  larger  note 
lujfore  its  renewal.  If,  as  Elam  and  Grimmell  contend,  the 
tru.-=t  priq^erty  will  sell  for  a  stun  sullicient  to  satisfy  the  notes 
held  by  Marburg  and  themselves,  then  no  injury  wdl  result  to 
them  except  a  delay  of  two  or  three  years  in  getting  their 
niune}',  as  the  property  by  coP'-^ent  is  to  be  sf>ld  for  one-fourth 
cash,  and  the  residue  !:;)y\h'lo  in  one,  two,  and  three  years.  If, 
o::  - '  0  nih  T  hand,  it  does  not  sell  for  a  sufficient  sum  to  j^ay 
all  I'le  notes,  we  do  not  think  it  would  be  equitable  or  just, 
unb-r  .'111  the  orcumstances  of  tlie  case,  tliat  Marlmrg  shoiilJ 
Bulier  loss  ro'^nhing  fi'om  l^bun's  negligence  when  he  purchased 

Am.  -:■.  Hew,  \'ol.  LXaV.— I'J 
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'the  notes,  and  the  delay  of  the  holders  in  asserting  their  claim. 
We  are  of  opinion,  therefore,  that  there  is  no  error  in  tho 
^decree  complained  of,  and  that  it  should  be  affirmed. 


PAYMENT  OP  DEBT  BY  STRANGEIJr-EFFECJT  OP.— The 
payment  of  a  debt  by  one  who  Is  not  a  party  to  the  contract,  al- 
though made  without  assent  of  the  debtor,  extingnishes  the  debt: 
Harrison  v.  Hicks,  1  Port.  423,  27  Am.  Dec.  638.  Compare  Crum- 
lish  V.  Central  Imp.  Co.,  38  W.  Va.  390,  45  Am.  St  Rep.  872. 

NEGOTIABLE  INSTRUMENTS  —  TRANSFER  —  RIGHT  Aa 
QUIRED  BY. — A  transferee  of  overdue  negotiable  paper  acquires  no 
better  right  than  that  of  his  transferrer:  EMrst  Nat.  Bank  v.  County 
Commrs.,  14  Minn.  77,  100  Am.  Dec.  194;  Vahrin  v.  Hobson,  8  La.  50, 
28  Am.  Dec  125.  Such  paper  Is  subject  to  all  equities  existing 
between  the  original  parties:  Loewen  v.  Forsee,  137  Mo.  29,  59  Am. 
St  Rep.  489. 

NEGOTIABLE  INSTRUMENTS.— AN  INDORSEMENT,  "FOR 
COLLECTION,"  upon  a  negotiable  Instrument  does  not  vest  title 
In  a  collecting  bank,  but  simply  constitutes  it  the  agent  of  the 
owner:  Notes  to  Midland  Nat  Bank  v.  Brightwell,  71  Am.  St  Rep. 
614;  United  States  Nat  Bank  v.  Geer,  70  Am.  St  Rep.  396;  In  re 
State  Bank,  45  Am.  St  Rep.  459;  Garden  City  Nat  Bank  v.  Fltler, 
35  Am.  St  Rep.  877.  Such  an  Indorsement  Is  a  restricted  one,  and 
gives  notice  that  the  instrument  is  the  property  of  the  owner,  and 
that  it  is  no  longer  negotiable.  Hence,  one  acquiring  it  thereafter 
cannot  claim  protection  as  an  innocent  purchaser:  People's  Bank 
¥.  Jefferson  etc.  Sav.  Bank,  106  Ala.  524,  54  Am.  St  Rep.  5a 
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INSURANCE-LIFE.-A  BUILDING  ASSOCIATION  HAS 
NO  INSURABLE  INTEREST  in  the  life  of  one  of  Its  members, 
who  is  not  Indebted  to  it. 

INSURANCE— LIFE— CONTRACT  OF,  WHEN  VOID  AS 
AGAINST  PUBLIC  POLICY.— An  agreement  between  a  build- 
ing association  and  a  member  thereof,  that  the  latter  shall  in- 
sure his  life  for  the  benefit  of  the  association,  is  contrary  to  public 
policy,  and  Invalid,  where  the  association  has  no  insurable  interest 
in  hia  life. 

ESTOPPEL-VOID  CONTRACT  CANNOT  CBDATB.— A 
conti'act  void  as  against  public  policy  cannot  create  an  estoppeL 
Hence,  an  agreement  between  two  persons  that  one  of  them  shall 
make  a  contract  with  a  third  person  for  the  benefit  of  the  other, 
which  contract  would  be  unlawful,  cannot  create  an  estoppel  to  a 
claim  against  the  intended  beneficiary,  who  has  received  from  such 
third  person  the  fruits  of  a  lawful  contract  substituted  for  that 
which  would  have  been  unlawful. 

INSURANCE  -  LIFE  -  UNLAWFUL  AGREEMENT  —  IN- 
SURABLE INTEREST— MEASURE  OF  RECOVERY.— An  unlaw- 
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fnl  agreement  cannot  defeat  a  lawful  right  Hence,  If  a  building 
association  and  three  of  its  meml)ers  agree  that  such  members 
Bhall  insure  their  liv-es  for  the  benefit  of  the  association,  the  latter 
to  pay  the  premiums,  but  the  memi>ers,  instead  of  lieepiug  their 
agreement,  take  out  the  insurance  for  their  own  l>enefit,  without 
the  linowledge  of  the  association,  and  then  assign  the  policies  to 
the  insurance  company  as  collateral  security  for  a  debt  due  to  it  by 
tie  association,  and  the  insurance  company,  upon  the  death  of  one 
of  such  members,  in  whom  the  association  had  no  insural)le  inter- 
est, pays  th-e  policy,  by  crediting  the  amount  on  such  debt,  an  as- 
signee of  the  rights  of  tlie  insured  is  clothed  with  aU  of  the  latter's 
rights,  and,  thou.trh  tlie  variaiice  Irouj  the  aLTciMiunt  did  not  lK'C(.)n]e 
known  to  the  association  until  after  the  death  of  the  insured,  such 
assignee  is  entitled  to  recover  of  tiie  association  the  amount  of  the 
policy,  less  piuMiiiums  paid  by  it  thereon,  and  also  the  amount  con- 
tributed by  him  to  ena!)le  tlK?  association,  along  with  like  contri- 
butions from  other  members,  to  pay  the  interest  on  its  debt  and  the 
premiums  on  the  policies  so  assigned  to  the  insurance  company. 
The  agTfK^ment  for  insurance  upon  the  life  of  a  member  in  which 
the  association  has  no  instirable  interest  is  contrary  to  pnl)lic  policy 
and  invalid,  but  the  member  has  a  lawful  right  to  take  out  insur- 
ance for  his  own  benefit. 

THE  MAXIM,  IN  PARI  DELICTO,  IS  NOT  INFLEXIBLY 
APPLIED  to  an  agreement  which  is  not  intrinsically  immoral  or 
evil,  where  no  fraud  or  deception  upon  anyone  is  designed  by  it, 
and  where  it  is  condemned  by  the  law  because  contrary  to  the  inter- 
ests of  society;  but  the  court  will  consider  whether  pul>l)C  policy 
will  be  promoted  and  like  agreements  be  discouraged  by  enforcing 
or  avoiding  the  agreement.  If  tlie  policy  of  the  law  will  be  ad- 
vanced by  granting  relief,  it  will  be  given. 

INSURANCE— LIFE— WANT  OF  INSURABLE  INTEREST 
—RETENTION  OF  PROCEEDS— PUBLIC  POLICY.— It  is  contrary 
to  public  interest  and  against  pul>lic  pohcy  to  allow  anyone  to 
retain  the  proceeds  of  a  policy  of  insurance,  though  voluntarily  paid 
by  the  insurance  company,  where  the  Insurance  was  effected  for 
his  benefit  upon  the  life  of  another,  in  which  he  had  no  insurable 
Intert'St,  whether  the  policy  was  issued  upon  the  life  of  the  insured 
dirtH^ily  for  such  beneficiary,  or  for  the  benefit  of  the  insured  and 
tlu'U  assigned  by  him  to  the  beneficiary,  as  this  would  encoin-age 
speculation  upon  the  chances  of  human  life,  with  a  direct  Interest 
in  its  early  termination. 

JUDGMENT— CONFESSION  OF,  BY  BUILDING  ASSOCI- 
ATION, FOR  ANTECEDENT  DEBT-EFFECT  OF.-Under  sec- 
tion 1149  of  the  code  of  Virginia,  any  lien  or  encumbrance  created 
by  the  voluntary  act  of  a  company  chartered  by  a  court,  for  the 
purpose  of  giving  a  preference  to  one  creditor  over  another  cred- 
itor, except  to  secure  a  debt  contracted  or  money  Itorrowed  at  the 
time,  inures  to  the  l>enefit  ratal)ly  of  all  Its  creditors.  Hence,  if  a 
building  association  confesses  a  judgment  for  an  antece<lent  debt, 
tlie  lien  thus  voluntarily  and  actively  created  on  its  property  will 
inure  ratably  to  the  benefit  of  all  its  existing  creditors. 

Suit  brought  by  Tate  to  recover  the  amount  of  an  insurance 
policy.  He  also  claimed  the  benefit  of  a  judgment  confessed 
by  the  defendant  association.     Tate  appealed  from  the  decree. 


772  Tate  v.  Commercial  Building  Assn.     [Virginia, 

Caskie  &  Coleman,  J.  H.  Lewis,  and  J.  R.  Henry,  for  the 
appellant. 

Lee  &  Howard  and  Harrison  &  Long,  for  the  appellee. 

^«  EIELY,  J.  In  the  year  1891  the  Commercial  Building 
Association,  a  corporation,  applied  to  the  Maryland  Life  In- 
surance Company  for  a  loan  of  twelve  thousand  dollars,  which 
the  latter  agreed  to  make  upon  certain  conditions.  It  re- 
quired that  the  association  execute  its  hond  for  the  amount  of 
the  loan,  and  that  the  same  he  signed  hy  its  stockholders  as 
sureties.  It  also  required  that  the  association  secure  the  bond 
by  deed  of  trust  on  ninety-four  of  its  lots,  and,  as  a  further 
security  for  the  loan,  that  it  insure  the  lives  of  three  of  its 
youngest  raemliers  in  the  sum  of  twenty  thousand  dollars.  The 
evidence  establishes  that  the  association,  in  compliance  with 
this  last  requirement,  entered  into  a  verbal  agreement  with 
\Y.  H.  "Wrenn,  B.  E.  Hughes,  and  J.  D.  Tate,  the  appellant, 
that  they  take  out  policies  of  insurance  upon  their  lives  for  its 
benefit  in  the  Maryland  Life  Insurance  Company,  aggregating 
the  required  amount,  upon  which  the  association  would  pay  the 
premiums. 

The  evidence  further  shows  that  Wrenn,  Hughes,  and  Tate 
insured  their  lives  lor  the  specified  sum,  but  that,  in  doing  so, 
they  did  not  take  out  the  insurance  for  the  benefit  of  the  asso- 
ciation, but  each  for  his  own  benefit,  and  then  assigned  the  poli- 
cies to  the  insurance  company,  as  additional  collateral  security 
for  the  said  loan.  This  variance  from  the  agreement  did  not 
become  known  to  the  association,  or  to  any  of  the  other  mem- 
bers until  after  the  death  of  Wrenn,  when  the  appellant  claimed 
to  be  entitled  as  assignee  of  Wrenn  to  the  proceeds  of  his 
policy,  subject,  however,  to  the  right  of  the  insurance  company 
under  the  prior  assignment  of  the  policy  to  it  by  Wrenn  as  col- 
lateral security  for  the  loan  to  the  Commercial  Building  Asso- 
ciation. The  insurance  company  paid  the  policy  by  applying 
its  proceeds  as  a  credit  on  the  debt  owing  to  it  by  the  associa- 
tion. 

This  suit  was  brought  by  Tate  to  recover  from  the  associa- 
tion '"''  the  amount  of  the  policy,  less  the  indebtedness  of 
Wrenn  to  it  for  premiums  paid,  upon  the  ground  that  the  pro- 
ceeds of  the  policy  bad  been  applied  by  the  insurance  company, 
by  virtue  of  tbe  assiirnment  from  Wrenn,  to  its  debt  against 
the  associaiion;  and  also  to  recover  the  amount  of  contribu- 
tions by  Tate  to  pny  his  I'l'^portinnate  part  of  assessments  made 
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by  the  association  against  the  members  to  meet  the  premiums 
on  the  policies,  and  the  interest  on  the  debt  to  the  insurance 
company.  Tate  was  the  secretary  of  the  association  and  ap- 
portioned the  assessments  among  the  members,  including  him- 
self, and  paid  his  proportionate  part  of  them  up  to  the  death 
of  Wrenn,  but  thereafter  refused  to  do  so. 

WTien  the  agreement  was  made  that  Wrenn  should  take  out 
the  insurance  on  his  life  for  the  benefit  of  the  association,  he 
was  not  indebted  to  it  as  a  stockholder  or  otherwise,  and  did 
not  thereafter  become  indebted  to  it,  except  for  the  premiums 
paid  by  it  on  his  policy.  The  association  clearly  had  no  insur- 
able interest  in  his  life. 

In  Warnock  v.  Davis,  104  U.  S.  775,  Mr.  Justice  Field  said: 
"It  is  not  easy  to  define  with  precision  what  will  in  all  cases 
constitute  an  insurable  interest,  so  as  to  take  the  contract  out 
of  the  class  of  wager  policies.  It  may  be  stated  generally,  how- 
ever, to  be  such  an  interest,  arising  from  the  relations  of  the 
party  obtaining  the  insurance,  either  as  creditor  of  or  surety 
for  the  assured,  or  from  the  ties  of  blood  or  marriage  to  him, 
as  will  justify  a  reasonable  expectation  of  advantage  or  benefit 
from  the  continuance  of  his  life":  See,  also,  Kichardson  on 
Insurance,  sec.  27;  1  ^[ay  on  Insurance,  sec.  102a;  Connecticut 
Mut.  Life  Ins.  Co.  v,  Luchs,  108  U.  S.  498;  Eoller  v.  Moore, 
8G  Ya.  512. 

If  the  agreenxent  had  been  complied  with  by  Wrenn.  and  he 
had  taken  out  the  in.-urance  on  his  life  for  the  benefit  of  the 
as.-ociation,  tlio  policy  would  have  been  invalid.  The  as.so- 
ciation  could  iiot  ha^e  recovered  from  the  insurance  company 
ujiun  tile  p.  licy.  certainly  not  beyond  the  premiums  paid,  if  ''^ 
indeed  at  all.  An  a.-.-i,^iiee  of  a  policy  having  no  insuralile  in- 
terest in  the  life  of  the  insured  can  only  retain  so  mucli  of  the 
proceeds,  where  the  in.'^urance  was  lawfully  elTected,  as  is  nec- 
essary to  reindjurse  him  for  premiums  paid,  expenses  incurred, 
and  interest  thereon:  Roller  v.  Moore,  86  Va.  512;  Long  v. 
Meriden  Jlriiannia  Co.,  94  Va.  594;  lloaty  v.  Downinir,  96  Va. 
451;  New  York  Life  Ins.  Co.  v.  Davis,  96  Va.  737.  A  fortiori, 
the  association,  ha\ing  no  insurable  interest  in  the  life  of 
Wrenn,  could  not  occufty  any  better  position,  if  he  had  carried 
out  the  unlawful  agreement  and  insured  his  life  for  its  benefit 
instead  of  his  own. 

The  a.iiroen^.ont  that  the  insurance  should  he  offoclod  bv 
Wrenn  for  tlie  benefit  of  the  association  was  contrary  to  public 
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policy,  and  invalid.  Wrenn  did  not  keep  tlie  unlawful  agree- 
ment, but  took  out  the  insurance  for  his  own  benefit,  which 
was  wholly  lawful.  He  then  assigned  the  policy  to  the  in- 
surance company  as  collateral  security  for  the  debt  due  to  it 
by  the  association.  Upon  the  death  of  Wrenn,  the  insurance 
company  paid  the  policy  by  crediting  the  amount  on  the  debt 
the  association  owed  it,  and  for  which  it  held  the  policy  by  as- 
signment as  collateral  security.  The  association  received  and 
accepted  the  benefit  of  the  policy.  It  would,  therefore,  have 
become  liable  to  Wrenn's  estate  for  the  amount  of  the  policy 
if  he  had  not  assigned  it  in  his  lifetime  to  Tate.  The  latter, 
as  assignee  of  Wrenn,  is  clothed  with  all  his  rights.  The  asso- 
ciation can  make  no  defense  against  Tate  that  it  could  not  have 
made  against  Wren.  It  would  have  had  no  lawful  ground  of 
complaint  against  Wrenn  for  not  taking  out  the  policy  for  its 
benefit,  and  can  have  none  against  Tate.  An  agreement  be- 
tween two  persons  that  one  of  them  shall  make  a  contract  with 
a  third  person  for  the  benefit  of  the  other,  which  contract  would 
be  unlawful,  cannot  constitute  an  estoppel  to  a  claim  against 
the  intended  beneficiary  who  has  received  from  such  third  per- 
son the  fruits  of  a  lawful  contract  substituted  for  that  which 
would  have  been  unlawful.  ''**  An  unlawful  agreement  cannot 
defeat  a  lawful  right.  A  contract  which  is  void  as  being 
against  public  policy  cannot  create  an  estoppel,  if,  indeed,  it  has 
vitality  for  any  purpose. 

The  maxim,  "In  pari  delicto  potior  est  conditio  defendentis," 
was  also  invoked  by  the  appellee  to  defeat  a  recovery  by  the 
complainant.  Wrenn,  as  we  have  seen,  did  not  carry  out  the 
unlawful  agreement  and  insure  his  life  for  the  benefit  of  the 
association,  but  took  out  the  policy  for  his  own  benefit.  The 
insurance  effected  was  in  all  respects  a  valid  contract,  and  he 
cannot  be  considered  to  be  in  pari  delicto,  but  if  he  had  per- 
formed the  agreement  and  taken  out  the  policy  for  the  benefit 
of  the  association,  the  agreement  was  not  of  that  kind  with 
respect  to  which  courts  fold  their  hands  and  refuse  to  inter- 
fere: Warnock  v.  Davis,  104  U.  S.  775. 

The  agreement  was  not  intrinsically  immoral  or  evil.  Xo 
fraud  or  deception  upon  anyone  was  designed  by  the  agreement. 
Its  execution  involved  no  moral  turpitude.  It  was  simply  con- 
demned by  the  law  because  contrary  to  the  interests  of  society. 
In  such  case,  the  maxim,  in  pari  delicto,  is  not  inflexibly  ap- 
plied, but  the  court  will  consider  whether  public  policy  -will  be 
promoted  and  like  agreements  be  discouraged  by  enforcing  or 
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avoiding  the  agreement,  and  if  the  policy  of  the  law  will  be 
advanced  by  granting  relief,  it  will  be  given:  PomeroT's  Equity 
Jurisprudence,  sees.  403,  941;  1  Story^s  Equity  Jurisprudence, 
Bee.  298;  Starke  v.  Littlepage,  4  Rand.  368;  Cardwell  v.  Kelly, 
95  Va.  570. 

To  allow  anyone  to  retain  the  proceeds  of  a  policy  of  in- 
surance, if  the  insurance  company  chose  voluntarily  to  pay  it;, 
which  was  effected  for  his  benefit  upon  the  life  of  another,  in 
which  life  he  had  no  insurable  interest,  whether  the  policy  was 
issued  upon  the  life  of  the  insured  directly  for  such  beneficiary, 
or  for  the  benefit  of  the  insured  and  then  assigned  by  him  to 
the  beneficiary,  would  encourage  speculation  Upon  the  chances 
of  human  life,  with  a  direct  interest  in  its  early  termination^ 
contrary  to  the  public  interest,  and  in  contravention  of  the 
policy  of  the  law.  ®^  The  denial  of  all  right  in  the  benefi- 
ciary to  retain  in  such  case  more  of  the  proceeds  of  the  policy 
of  insurance  than  is  necessary  to  reimburse  him  for  premiums 
paid  and  expenses  incurred  dissipates  all  hope  of  profit  and  re- 
moves the  temptation  to  speculate  in  insurance  upon  human 
life. 

In  Cammack  v.  Lewis,  15  Wall.  643,  Lewis  procured,  at  Cam- 
mack's  suggestion,  a  policy  of  insurance  on  his  life  for  three 
thousand  dollars.  Cammack  paid  the  premium,  and  imme- 
diately after  the  policy  was  issued,  Lewis  executed  his  note  to 
Cammack  for  three  thousand  dollars,  for  which  there  was  no 
consideration,  and  assigned  the  policy  to  him  in  absolute  terms. 
Lewis  at  the  time  owed  Cammack  only  seventy  dollars.  He 
died  seven  months  after  taking  out  the  policy,  and  Cammack 
collected  it.  In  an  action  against  him  by  Lewis'  administra- 
trix, it  was  held  that  she  was  entitled  to  recover  the  proceeds 
of  the  policy,  subject  only  to  the  extent  of  Lewis'  indebtedness 
to  Cammack,  including  the  amount  of  the  premium  he  had 
paid  on  the  policy. 

In  Warnock  v.  Davis,  104  U.  S.  775,  the  plaintiff's  intestate, 
on  applying  for  a  policy  of  insurance  on  his  life,  entered  into  an 
agreement  with  a  trust  association,  whereby  the  latter  was  to 
pay  all  fees  and  assessments  on  the  policy  and  receive  nine- 
tenths  of  the  amount  due  thereon  at  the  death  of  the  insured. 
On  receipt  of  the  policy,  he  assigned  it  to  the  trust  association, 
but  reserving  a  one-tenth  interest,  which  he  directed  should  be 
paid  to  his  wife.  Upon  the  death  of  the  insured,  the  a.ssocia- 
tion  collected  the  policy,  paid  to  his  widow  one-tenth  thereof, 
less  certain  sums  due  under  the  agreement,  and  retained  the 
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residue.  Suit  was  brought  against  the  association  by  the  ad- 
ministrator of  the  insured  to  recover  the  residue  of  the  money 
it  had  received  on  the  policy.  It  was  held,  the  case  of  Cam- 
mack  V.  Lewis,  15  Wall.  643,  being  cited  and  approved,  that 
the  plaintiff  was  entitled  to  recover  from  the  association  the 
money  it  had  collected  on  the  policy  with  interest  thereon,  less 
the  sums  advanced  by  it  in  payment  of  fees  and  assessments. 

®*  Tate,  by  the  assignment,  acquired  the  policy  of  Wrenn, 
eubject  to  the  rights  of  the  insurance  company  to  apply  the 
proceeds  of  the  policy  to  the  debt  of  the  association,  but  with 
the  right,  if  so  applied,  to  claim  the  amount  from  the  associa- 
tion, less  such  sum  as  might  be  due  to  it  for  premiums  paid 
for  Wrenn  on  the  policy.  If  the  policy  had  been  taken  out 
by  Wrenn  directly  for  the  benefit  of  the  association  according 
to  the  agreement,  it  would  not  have  had  any  right  to  the  pro- 
ceeds beyond  the  amount  of  the  premiums  it  had  paid,  if  in- 
deed to  that  extent;  and  it  has,  as  is  conceded,  the  right  to 
claim  out  of  the  proceeds  as  against  Tate  the  amount  of  the 
premiums  so  paid.  So  that  Tate,  in  taking  from  Wrenn  an 
assignment  of  his  policy  has  not  deprived  the  association  of 
any  lawful  right  or  interest,  pecuniary  or  otherwise.  Notwith- 
standing any  relation  he  may  have  borne  to  the  associaiion, 
he  has  done  it  no  injury  in  acquiring  Wrenn's  policy.  He  is, 
therefore,  entitled  to  recover  from  it  the  amount  of  the  policy, 
subject  to  a  deduction  of  the  amount  for  premiums  paid  by 
it  on  the  policy;  and  he  is  also  entitled  to  recover  the  amount 
contributed  by  him  to  enable  it,  along  with  like  contributions 
from  other  members,  to  pay  the  interest  on  its  debt  and  the 
premiums  on  the  policies  assigned  to  the  insurance  company  as 
collateral  security  for  the  said  debt. 

On  April  15,  1896.  a  judgment  was  confessed  by  the  Commer- 
cial Building  Association  in  the  circuit  court  of  Lynchburg  in 
favor  of  the  Commercial  Bank  of  Lynchburg  for  the  sum  of 
seven  hundred  and  thirty-four  dollars  and  ninety-four  cents, 
and  constitutes  a  lien  on  the  property  of  the  association.  The 
issue  was  made  by  the  bill  that  the  judgment  created  an  illegal 
preference  in  favor  of  one  of  the  creditors  of  the  association, 
and  is  within  the  provisions  of  section  1149  of  the  code.  The 
evidence  proves  that  the  judgment  was  not  for  a  debt  con- 
tracted or  money  borrowed  at  the  time  of  the  creation  of  the 
lien,  but  for  an  antecedent  debt. 

Any  lien  or  encumbrance  created  by  the  voluntary  act  of 
such  company,  that  is,  a  company  chartered  by  a  court,  for  the 
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®^  purpose  of  giving  a  preference  to  one  creditor  over  another 
creditor,  except  to  secure  a  debt  contracted  or  money  borrowed 
at  the  time,  is  within  the  provisions  of  the  statute,  and,  by  the 
express  terms  thereof,  inures  to  the  benefit  ratably  of  all  its 
creditors.  A  confession  of  judgment  is  not  a  passive  but  an 
active  act  on  the  part  of  the  debtor.  Such  a  company  may  suf- 
fer a  judgment  to  be  recovered  against  it  by  default,  where  it 
has  no  defense  to  the  debt,  but  it  cannot  coufuss  a  judgment  for 
an  antecedent  debt,  and  thus  voluntarily  and  actively  create 
a  lien  on  its  property,  without  tlie  lien  inuring  rataljly  to  the 
benefit  of  all  its  existing  creditors.  Such  an  act  is  w'ithin  the 
spirit  as  well  as  the  very  letter  of  the  statute.  The  judgment 
was  confessed  by  the  president  of  the  association  in  pursuance 
of  a  resolution  adopted  that  day  by  the  association,  and  he 
testified  that  it  was  done  "to  secure  the  Commercial  Bank  in 
preference  to  securing  ourselves,"  Tate  being  confessedly  one  of 
"ourselves."  It  follows  that  the  lien  created  by  the  judgment 
confessed  in  favor  of  the  Commercial  Bank  inures  to  the  benefit 
ratably  of  all  the  creditors  of  the  company  then  existing. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  to  it  for  further  proceedings  to  bo  had  there- 
in in  accordance  with  the  views  expressed  in  this  opinion. 


INPURAXCE— LIFE— IXSUR  A  HLE  INTEREST— NECESSITY 
FOR.— A  party  In-^urinc:  must  have  an  interest  in  tlio  life  to  be  in- 
sured, when  the  insnranco  is  effected  for  liis  ov>'n  benefit,  or  the 
policy  will  bo  void:  Mitchell  v.  Urauii  Life  Ins.  Co.,  45  ^te.  104.  71 
Am.  Dec.  ,520.  S'^e.  ,t1so,  Ck-ineut  v.  Insurance  Co.,  101  Tenn.  22. 
70  Am.  St.  Rfp.  I'i'O.  rnVlic  I'eiicy  rlni's  not  nllow  anyone  havinL' 
no  insurable  iiucr-st.  to  he  tlie  nwiu-v  of  a  policy  of  insurance  up'jn 
tlie  life  of  a  human  1  -iiiu-.  TIk;  public  has  an  inurest,  independ- 
ent of  tlie  consent  and  C'lncuiTcnci-  of  the  panies.  th.at  no  induce- 
nunt  shall  be  offei'od  to  one  man  to  take  tlie  life  of  another:  Note 
to  I'rudential  Ins.   Cn.  v.  .;■  id^ins,  .'7  Am.  St.   liep.  2;'.'i. 

INST'RANCE— LIFE— INSrRAr.PE  INTE  r.EST-A'.'li  Af  IS.— 
,An  interest  in  life,  to  be  iimui'i.Mi'.  must  b.e  an  iiuerest  in  favor 
of  the  continuance  of  the  life  and  not  an  interest  in  its  loss  er 
(leslrurlion:  Note  to  I'rudeutial  Ins.  Co.  v.  .leukins.  57  Am.  St.  Rep. 
221).  The  interest  in  another's  life  •which  will  support  a  life  in- 
surance policy  must  be  pecuniary:  See  monographic  note  to  Mer- 
rell  V.  Trenton  Ins.  Co.,  57  Am.  Doc.  94,  on  the  necessity  of  an  in- 
suraiile  interest  in  the  life  of  jinotlier:  Carpenter  v.  United  States 
Life  Ins.  Co.,  Ifil  Pa.  St.  9,  41  Am.  St.  Rep.  ^so,  and  note. 

INSURANCE— LIFE— ASSIGNMENT— INSURABLE  INTEREST. 
A  life  insurance  policy  may  be  assisrucd:  Wheeland  v.  Atwood,  102 
Fa.  St.  237,  73  Am.  St.  Rep.  803;  and,  when  it  has  been  once  issued 
to  a  beneficiary  legally  entirliMl.  lie  may  assign  or  transfer  it  to 
another  who  has  no  insurable  interest,  if  done  in  good  faith:  Clem- 
ent  V.   Insurance  Co.,   101   Teun.  22,   70  Am.   St.    Rep.    650.     Com- 
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pare  the  extended  note  to  Equitable  Lite  Ins.  Co.  v.  Hazlewood, 
16  Am.  St  Rep.  906-908,  on  the  validity  of  an  assignment  of  life 
Insurance  to  one  wlio  has  no  Insurable  interest  In  the  life  insured; 
note  to  Martin  v.  Stubbings,  9  Am.  St.  Rep.  630;  Keystone  etc 
Ben.  Assn.  v.  Norris,  115  Pa.  St  446.  2  Am.  St  Rep.  572.  A  valid 
policy  of  insurance  cm  one's  own  life  is  assignable:  Steinback  v. 
Diepenbrock,  158  N.  Y.  24,  70  Am.  St  Rep.  424.  A  person  has  an 
Insurable  Interest  in  his  own  life,  and  he  may  effect  such  Insur- 
ance, and  appoint  anyone  to  receive  the  money  In  case  of  his  death 
during  the  existence  of  the  policy:  Prudential  Ins..  Co.  v.  Hunn,  21 
Ind.  App.  525,  69  Am.  St  Rep.  380. 

MAXIMS— IN  PARI  DELICTO-HOW  APPLIED.— Participants 
In  offenses  not  Involving  moral  turpitude  are  not  always  deemed 
equally  in  the  wrong.  The  law  will  therefore  consider  their  degrees 
of  guilt  and  their  relative  delinquency,  and  administer  justice  be- 
tween them:  Lowell  t.  Boston,  23  Pick.  24.  34  Am.  Dec.  83i. 


Portsmouth  Gas  Company  v.   Sanpobd. 

[97  VlRQimA^  124.) 

ATTACHMENT.— A  MUNICIPAL  CORPORATION  MAY  BD 
GARNISHEfD  or  attached  for  an  ordinary  debt  which  it  owes  to  a 
third  person,  though  he  is  a  nonresident 

The  gas  company  brought  an  action  against  the  defendants, 
Sanford,  Brooks  &  Bonsai.  The  action  was  dismissed,  and  the 
plaintiff  sued  out  a  writ  of  error. 

Crocker  &  Crocker  and  E.  C.  Marshall,  for  the  plaintiff  in 
error. 

Watts  &  Hatton,  for  the  defendants  in  error. 

^^  BUCHANAN,  J.  The  plaintiff  in  error  brought  an  ac- 
tion on  the  case  against  the  defendants  in  error  to  recover 
damages  for  injuries  alleged  to  have  been  done  to  the  mains 
and  sewer-pipes  of  the  plaintiff.  The  defendants,  who  were 
contractors  with  the  city  of  Portsmouth  to  construct  a  system 
of  sewerage,  were  nonresidents  of  the  state,  and  the  city  being 
indebted  to  them  on  that  account,  -^^  an  attachment  was 
sued  out  and  levied  by  serving  a  copy  thereof  on  the  city, 
which  was  designated  as  owing  and  having  estate  of  the  de- 
fendants in  its  possession. 

When  the  case,  which  had  been  regularly  matured  by  order 
of  publication,  was  called,  the  defendants  apjjeared  specially 
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and  moved  the  court  to  quash  the  attachment  on  the  ground 
that  the  city  of  Portsmouth  was  not  liahle  to  garnishment. 
The  court  sustained  the  motion,  quashed  the  attachment,  and 
dismissed  the  action.  To  that  judgment  this  writ  of  error  was 
awarded. 

The  only  question  involved  is  the  right  of  the  plaintiff  to 
subject  the  debt  due  from  the  city  of  Portsmouth  to  the  de- 
fendants under  the  provisions  of  our  attachment  law  which 
authorizes  garnishment  proceedings  against  persons  indebted 
to  nonresident  defendants. 

Section  2967  of  the  code  provides,  among  other  things,  how 
the  estate  of  a  nonresident  defendant  may  be  levied  upon  un- 
der attachment  proceedings,  and  how  any  person  indebted  to  or 
having  in  his  hands  effects  of  such  defendant  may  be  sum- 
moned as  a  garnishee. 

The  words  "any  person,"  used  in  that  section,  include  corpo- 
rations as  well  as  natural  persons.  In  Baltimore  etc  Ey.  Co. 
V.  Gallahue,  12  Gratt.  655,  663,  65  Am.  Dec.  354,  it  was  held 
that  when  the  word  "person"  is  used  in  a  statute,  corporations 
as  well  as  natural  persons  are  included  for  civil  purposes.  This 
was  the  rule  at  common  law:  2  Institutes,  697,  703.  They  are 
to  be  deemed  and  taken  as  persons  when  the  circumstances  in 
which  they  are  placed  are  identical  with  those  of  natural  per- 
sons expressly  included  in  such  statutes. 

Section  5,  subsection  13,  of  the  code  provides  that  the  word 
"person"  may  extend  and  be  applied  to  bodies  politic  and  cor- 
porate as  well  as  individuals. 

Judge  Allen,  in  delivering  the  opinion  of  the  court  in  Balti- 
more etc.  Ry.  Co.  v.  Gallahue,  12  Gratt.  663,  664,  65  Am.  Dec. 
254,  said:  "The  general  words  as  to  what  effects,  debts,  or 
estate  may  be  ^^^  attached  would  seem  to  embrace  his  whole 
estate,  without  respect  to  the  character  of  the  person,  natural 
or  artificial,  in  whose  hands  the  effects  were,  or  by  whom  the 
debt  was  due.  The  corporation  stands  in  precisely  the  same 
position  in  regard  to  such  effects  or  debts  as  a  natural  person. 
If  it  owes  the  debts  or  holds  the  effects  of  another,  it,  like  an 
individual,  is  liable  to  be  sued  by  its  creditor  or  the  owner  of 
the  property;  and  the  statute  merely  substitutes  the  plain  till 
in  the  attachment  to  the  rights  of  the  creditor  or  owner  as 
aeainst  the  garnishee.  No  change  is  made  in  its  contract  or 
additional  obligation  imposed  on  it  by  being  proceeded  against 
as  a  garnishee." 
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Tlie  reasoning  of  Judge  Allen  is  applicable  to  all  corpora- 
tions, and  all,  it  would  seem,  should  be  held  to  be  within  the 
statute  unless  there  be  some  rule  of  public  policy  which  would 
exclude  municipal  corporations. 

It  is  well  settled  that  the  officers  of  the  state  are  not  liable 
to  such  proceedings  without  its  consent:  Eollo  v.  Andes  Ins. 
Co.,  23  Gratt.  509,  14  Am.  Rep.  147;  2  "Wade  on  Attachments, 
sec.  346;  Drake  on  Attachments,  7th  ed.,  sec.  516;  and  it  is 
claimed  that  upon  similar  grounds  municipal  corporations 
sliould  not  be.  In  the  courts  of  many  of  the  states  this  view 
prevails,  and  the  reason  upon  which  it  is  based  is  thus  stated 
by  a  learned  writer  upon  the  subject:  "The  foundation  of  the 
doctrine  that  municipal  corporations  cannot  be  called  upon  to 
answer  as  garnishees  is  purely  a  question  of  public  policy. 
They  are  regarded  as  integral  branches  of  the  government,  ex- 
ercising only  public  functions,  and  intended  to  guard  public 
interests.  To  permit  them  to  be  subjected  to  actions,  and 
possible  judgments  and  expense,  in  relation  to  matters  in  which 
they  have  no  interest,  it  is  deemed  would  be  an  intolerable 
burden  in  view  of  the  large  number  of  persons  who  necessarily 
stand  toward  them  as  creditors.  To  turn  th'em  into  mere  in- 
struments for  the  collection  of  private  debts,  it  is  thought, 
would  detract  from  their  dignity,  and  be  subversive  of  the 
public  interest.  To  place  the  debts  owing  by  large  cities, 
^-^  towns,  or  other  municipal  corporations  within  the  reach 
of  this  facile  process,  it  is  feared,  might  endanger  the  work- 
i]i,£r  capacity  of  the  government  by  dri^-ing  away  the  em- 
pl' yes  upon  whom  its  executive  duties  devolve,  thus  endan- 
gering the  peace  and  good  order  of  the  community;  and  much 
more  to  the  same  general  purport,  which  is  not,  however,  uni- 
versally convincing":  2  Wade  on  Attachments,  sec.  345. 

Mr.  Dillon,  in  his  work  on  Municipal  Corporations,  while 
conceding  that  the  weight  of  authority  is  in  favor  of  the  non- 
liability of  municipal  corporations  to  garnishment,  expresses 
the  opinion  that,  "where  the  question  is  left  entirely  open  by 
statute,  on  principle  a  municipal  corporation  is  exempt  from 
liability  of  this  character  with  respect  to  its  revenues  and  the 
salaries  of  its  officers,  but  that  where  it  owes  an  ordinary  debt 
to  a  third  person,  the  mere  inconvenience  of  having  to  answer 
as  garnishee  furnishes  no  sufficient  reason  for  withdrawing 
it  from  the  reach  of  the  remedies  which  the  law  gives  creditors 
of  natural  persons  and  private  corporations":  1  Dillon  on 
Municipal  Corporations,  4th  ed.,  sec.  101. 
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By  an  act  approved  February  19,  1898  (Acts  of  Assembly 
1897-98,  chapter  410,  page  445),  express  authority  is  given  to 
subject  the  wages  and  salaries  of  the  officials,  clerks,  and  em- 
ployes of  a  municipal  corporation  by  garnishment  where  a 
judgment  has  been  rendered  against  such  official,  clerk,  or 
employ^.  If  it  be  the  policy  of  the  state,  as  shown  from  this 
act,  to  make  a  municipal  corporation  liable  to  garnishment 
upon  debts  due  its  officials,  there  would  seem  to  be  no  good 
reason  for  holding  that  it  should  not  be  liable  to  proceeding 
where  it  owes  an  ordinary  debt  to  a  third  person,  unless  a 
contrary  rule  has  been  established  in  this  state.  We  have  no 
decision  of  this  court  upon  the  precise  point.  In  the  case  of 
llicks  V.  Roanoke  Brick  Co.,  94  Va.  741,  it  was  held  that  a 
writ  of  fieri  facias  against  a  contractor  was  a  lion  upon  the 
ani')unt  due  him  by  the  city  of  Roanoke  for  work  done.  In 
order  to  subject  that  fund  in  the  hands  of  the  city  and  make 
tlie  lien  available  the  execution  creditor  ^^^  would  have  the 
right,  it  would  seem,  from  the  very  necessity  of  the  case,  to 
implead  the  city  and  bring  it  before  the  court.  If  the  city 
can  be  brought  before  the  court  in  order  to  subject  the  fund 
in  its  hands  to  the  satisfaction  of  the  lien,  there  is  no  reason 
why  it  cannot  be  done  by  garnishment,  for  in  that  proceeding 
its  rights  can  be  fully  protected  as  in  any  other.  Besides  the 
obJL'crion  to  holding  munie!|tal  corporations  liable  to  garnish- 
m.-nt  is  not  based  upon  the  form  of  the  proceeding,  but  u]ion 
t'le  ground  that  such  corporations  should  not  be  impleaded  at 
all  in  controversies  in  which  they  have  no  interest,  and  where 
the  uljject  of  bringing  them  before  the  court  is  merely  to  subject 
funds  in  their  hands  due  to  one  of  the  litigating  parties  lo  ihe 
payment  of  a  debt  due  the  other. 

It  a  municipal  corporation  is  liable  to  garnishment  in  the 
otdinary  case,  where  both  the  execution  debtor  and  the  gar- 
nishee are  residents  of  the  state,  it  is  clearly  so  where  the 
priiici]i;il  debtor  is  a  nonresident  of  the  state. 

In  that  class  of  cases  another  rule  of  public  policy  is  to  be 
considered,  and  that  is  that  the  state  owes  it  to  its  own  citizens 
to  provide  appropriate  remedies  by  wliich  home  creditors  may 
subject  the  assets  or  eli'ects  of  nonresident  debtors  to  tht  pay- 
ment of  their  debts.  Tlie  general  rule  is,  that  a  foreign  per- 
sonal representative  or  guardian  cannot  be  sued  out  of  the 
juri-^lictlon  in  wdiich  he  qualified,  because  his  duties  are  coa- 
^ii'.e'i/d  ns  strictlv  locn!.  y.^t  uni''.'r  P]n'ci;tl  cirounistances.  in  or- 
der to  ^u-jiect  hunie  crcditDrs,  the  genural  rule  gives  wav,  and 
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our  courts  take  jurisdiction  of  snits  against  them,  as  was 
done  in  Tunstall  v.  Pollard,  11  Leigh,  1,  and  in  Ciendenning 
V.  Conrad,  91  Va.  410.  The  ground  upon  which  our  courts 
take  jurisdiction  in  such  cases  is  that  it  is  the  duty  of  every 
sovereignty  to  provide  for  the  security  of  its  own  people.  Our 
attachment  laws  against  nonresident  debtors  having  assets  or 
effects  in  this  state  are  based  upon  the  same  principle,  6uad  give 
creditors  the  right  to  subject  such  assets  or  effects  to  the  pay- 
ment of  their  debts  in  suits  upon  ^^^  constructive  notice  in 
violation  of  the  general  rule  that  all  parties  sued  are  entitled 
to  personal  notice. 

Upon  the  facts  of  this  case  little  inconvenience  and  no  preju- 
dice can  result  to  the  city  of  Portsmouth  by  holding  it  liable  to 
garnishment.  The  work  undertaken  by  the  defendants  for  the 
city  has  been  completed;  the  city  has  retained,  upon  notice  of 
the  plaintiffs  claim,  a  sum  sufficient  to  meet  its  demands.  The 
city  is  making  no  objection,  so  far  as  the  record  shows,  to  the 
proceedings  against  it.  The  only  objection  made  is  by  the  de- 
fendants, and  if  that  objection  prevails  its  effect  will  be  to  en- 
able the  defendants  to  withdraw  their  effects  from  the  state 
and  compel  the  plaintiff  to  abandon  its  claim,  or  bring  suit  in 
«  foreign  jurisdiction  remote  from  the  place  where  the  cause 
of  action  arose. 

We  are  of  opinion  that  the  city  of  Portsmouth  is  liable  to 
garnishment,  and  that  the  judgment  complained  of  must  there- 
fore be  reversed  and  set  aside,  and  the  cause  remanded  to  the 
circuit  court  for  further  proceedings. 


ATTACHMENT— MUNICIPAL  CORPORATIONS.— A  few  cases 
hold  that  any  fund  du<?  from  a  city  or  town  to  a  debtor  Is  subject 
to  attachment  or  garnishment:  See  monographic  note  to  Leake  v. 
Lacey,  51  Am.  St  Rep.  114,  118,  on  the  garnishment  of  munici- 
palities. Contra,  Porter  etc.  Hardware  Go.  v.  Perdue,  105  Ala.  293, 
53  Am.  St.  Rep.  124;  Sandwich  Mlg.  CJa  V.  Krake,  00  Minn.  110, 
61  Am.  St  Bep.  395. 
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Bristol  I>oob  and  Lumbeb  Company  v.  Bristol. 

[y?  Virginia,  304.) 

INJUNCTION  AGAINST  MUNICIP.AL  GORPORATIONS.- 
Courts  of  fHinity  have  jurisdiction  to  restrain  the  proceedings  of 
municipal  corporations,  where  those  procee<iiugs  encroach  upon  pri- 
vate rights,  and  are  prwluctive  of  Irn -parable  injury. 

MUNICIPAL  CO KPO RATIO NS—PO\Mi:R  OF,  TO  ABATE 
NUISlYNCBS. — The  power  tf>  prevent  and  abate  nuisances,  eou- 
ferrtxl  uiK>n  a  city  In  general  terms,  does  not  authorize  the  extra- 
judicial condemnation  and  destruction  of  that  as  a  nuisance  which, 
in  its  nature,  situation,   or  use.  Is  not  such. 

NUISA^JCE.— A  BUILDING  CANNOT  BE  .VBATED  AS  A 
NUISAJS'CE,  when  It  is  not  the  building  itself,  but  only  its  use, 
which  constitutes  the  nuisance. 

NUISANCE.— THE  DESTRUCTION  OP  A  BUILDING,  AS 
A  NUISANCE,  IS  NOT  JUSTIFIED  on  the  ground  that  It  is  not 
kept  as  clean  as  It  should  be  in  the  interest  of  public  health;  or 
that  its  use  diminishes  tiie  value  of  surrounding  property;  or  that 
the  structure  is  unsiglitly;  or  that  it  is  occupied,  or  resorted  to,  by 
lewd  or  disorderly  i)ei-sons. 

Rhea  &  Peters,  for  the  appellant. 

Bailey,  Price  &  Byars,  J.  S.  Ashworth,  J.  W.  Bead  and  W. 
S.  Hamilton,  for  the  appellees. 

^'•^  HARRISOjST,  J.  At  a  regular  meeting  of  the  council 
of  the  city  of  Bristol,  held  February  4,  1896,  a  resolution  was 
adopted  declaring  a  certain  building  belonging  to  appellant, 
known  as  "BuiTum's  Stalls,"  to  be  a  nuisance,  and  the  mayor 
of  the  city  directed  to  proceed  to  have  the  same  abated  as  such. 

On  the  nineteenth  day  of  March,  1896,  the  mayor  of  the 
city  informed  the  appellant  in  writing  of  the  action  of  the 
council,  and  notified  it  that,  unless  the  building  in  question 
was  removed  in  thirty  days  from  March  20,  1896,  he  would 
proceed  to  enforce  the  ordinance  of  the  city,  prescribing  a  fine 
of  not  less  than  one  dollar,  nor  more  than  twenty  dollars,  for 
<'ach  day  the  building  thereafter  remained,  and  that,  in  ad- 
dition thereto,  he  would  have  the  same  removed  at  the  expense 
of  appellant. 

On  the  twentieth  day  of  April,  1896,  appellant  applied  to 
and  obtained  from  the  judge  of  the  corporation  court  of  the 
city  of  Bristol  an  injunction  restraining  the  execution  of  the 
resolution  of  the  city  council,  which  injunction  was  dissolved 
by  the  decree  appealed  from  on  the  fifth  day  of  April,  1897, 
and  the  bill  dismissed. 
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The  appellant  is  a  corporation,  incorporated  under  the  laws 
of  Virginia,  and  engaged  in  the  manufacture  of  doors,  win- 
dow sash,  moldings,  and  other  house  furnishings.  About  two 
years  before  the  institution  of  these  proceedings,  it  purchased, 
for  the  purpose  of  conducting  its  business,  a  plant  on  Williams 
street,  in  the  city  of  Bristol.  This  purchase  included  a  large 
two-story  ^^  framed  building,  situated  near  the  factory,  con- 
sisting of  eight  tenements,  all  under  one  roof,  and  containing 
in  all  some  forty  rooms,  used  by  the  owners  of  the  factory  for 
occupation  by  its  employes. 

The  bill  charges  that  appellant  knew  nothing  of  the  resolu- 
tion of  the  council,  and  that  it  had  no  notice,  of  any  character, 
that  the  city  authorities  had  under  consideration  the  matter  of 
declaring  its  property  a  nuisance,  and  that  there  was  no  legal 
testimony  before  the  council  that  its  property  was  a  nuisance. 
The  bill  further  charges  that  said  property  is  not  a  nuisance; 
that  it  in  no  way  endangers  the  life  or  health  of  the  citizens  of 
the  city;  that  its  occupants  are  not  disorderly  or  lewd  people; 
that  in  no  respect  and  for  no  reason  could  the  same  be  ac- 
counted a  public  nuisance,  and  that  it  is  valuable  not  only  as 
homes  for  its  employes,  but  for  other  purposes,  such  as  storage 
rooms  for  lumber,  etc. 

The  appellee  demurred  to  this  bill,  and  in  its  answer  vouched 
the  following  section  of  its  charter,  defining  the  powers  of  the 
city  council,  as  the  authority  for  its  action:  "To  require  and 
compel  the  abatement  of  all  nuisances  within  said  city  at  the 
expense  of  the  ])erson  or  persons  causing  the  same,  or  the  owner 
or  owners  of  the  ground  whereon  the  same  shall  be;  to  pre- 
vent and  regulate  slaugbter-houses,  soap  and  candle  factories 
in  said  city;  for  the  exercise  of  any  dangerous,  offensive,  or 
unhealthy  business,  trade,  or  employment  therein;  and  to  reg- 
ulate the  transportation  of  coal  and  other  articles  through  the 
streets  of  said  city."  The  answer  then  alleges,  as  ground  for 
the  resolution  complained  of,  "that  appellant  had  allowed  said 
building  to  become  a  nuisance  by  keeping  disorderly  and  lewd 
persons  therein,  by  permitting  the  same  to  "become  filthy  and 
unsightly  objects,  being  a  constant  source  of  annoyance  to  all 
])  irries  residing  in  their  vicinity,  and  greatly  depreciating  the 
value  of  surrounding  property."  The  bill  states  a  clear  case 
for  the  intervention  of  a  court  of  equity,  and  the  demurrer 
thereto  was  properly  overruled. 

^**"'  The  facts  allefrerl.  if  true,  show  that  appellnnt  was  abont 
to  suffer,  at  the  hands  of  appellee,  an  irreparable  injury  in  the 
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destruction  of  its  property.  In  such  cases  the  law  is  well 
settled  that  courts  of  equity  have  jurisdiction  to  restrain  the 
proceedings  of  municipal  corporations,  where  those  proceedings 
encroach  upon  private  rights,  and  are  productive  of  irreparable 
injury:  High  on  Injunctions,  ed.  1874,  463-471,  tit.  "Municipal 
Corporations";  Yates  v.  Milwaukee,  10  Wall.  497.  In  the  case 
cited,  the  bill  was  filed  by  the  appellant,  Yates,  to  restrain  the 
city  of  Milwaukee  from  interfering  with  his  wharf,  that  had 
been  condemned  by  the  city  as  an  obstruction  to  navigation  and 
a  nuisance,  and  ordered  to  be  abated.  The  bill  was  dismissed 
by  the  lower  court,  and,  upon  appeal,  the  supreme  court  re- 
versed the  decision,  and  entered  a  decree  enjoining  the  city 
from  interfering  with  the  wharf. 

The  exercise  of  the  police  power  is  indispensable  to  the  proper 
government  of  all  cities,  and  the  safety  and  protection  of  their 
citizens.  The  limit  of  tliat  power  it  would  be  difficult  to  de- 
fine, if,  indeed,  it  could  be  fixed.  There  is  no  doubt,  however, 
that  it  extends  to  the  protection  of  the  lives,  health,  morals, 
and  safety  of  all  persons  in  the  community.  It  is  to  secure  and 
promote  the  public  health,  safety,  and  convenience  that  munic- 
ipal corporations  are  so  generally  and  so  liberally  endowed  with 
power  to  prevent  and  abate  nuisances.  This  authority,  and  its 
summary  exercise,  may  be  constitutionally  conferred  on  the  in- 
corporated place,  and  it  authorizes  its  councd  to  act  against 
that  which  c(;ines  within  the  legal  notion  of  a  nuisance;  but 
such  power  conferred  in  general  terms  cannot  be  taken  to  au- 
thorize the  extrajudicial  condemnation  and  destruction  of  that 
as  a  nuisance  wnich,  in  its  nature,  situation,  or  use,  is  not 
such.:  1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  374; 
Yates  V.  Milwaukee,  10  Wall.  497.  In  the  case  last  cited,  Mr. 
Justice  ililler,  speaking  upon  this  subject  for  the  supreme 
court,  says:  "But  the  mere  declaration  by  the  city  council  of 
Milwaukee  that  a  certain  structure  ^**^  was  an  encroachment 
or  obstruction,  did  not  make  it  so,  nor  could  such  declaration 
make  it  a  nuisance  unless  it  in  fact  had  that  character.  It  is 
a  doctrine  not  to  be  tolerated  in  this  country,  that  a  municipa-. 
corporation,  without  any  general  law,  either  of  the  city  or  or. 
the  state,  within  which  a  given  structure  can  be  shown  to  be 
a  )!iii.=;a!ice,  can,  by  its  mere  declaration  that  it  is  one,  subject 
It  to  removal  by  any  pers  ;  upposed  to  be  aggrieved,  or  escv. 
by  the  city  itself.  This  would  place  every  house,  every  business 
and  all  the  property  of  the  city  at  the  uncontrolled  will  of  the 
temj)orary   local    authorities."     Numerous    authorities    of   the 
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highest  value  might  be  cited  to  sustain  the  law  as  laid  down 
by  this  learned  judge,  but  it  is  deemed  unnecessary. 

The  question  whether  or  not  appellant's  building  is  such  a 
nuisance  as  called  for  its  destruction  is  one  of  the  facts  to  be 
determined  by  the  evidence.  As  already  seen,  the  case  stated 
by  appellee  in  its  answer,  which  is  all  it  attempts  to  prove,  is 
that  disorderly  and  lewd  persons  are  allowed  to  occupy  the 
buildings;  that  they  are  permitted  to  become  filthy  and  un- 
sightly objects,  being  a  constant  source  of  annoyance  to  all 
parties  residing  in  their  vicinity,  and  that  the  value  of  the 
surrounding  property  is  thereby  depreciated. 

Had  these  charges  been  established,  the  destruction  of  ap- 
pellant's property  would  not  have  been  justified.  Wlien  a  build- 
ing is  a  nuisance  only  because  of  the  uses  to  which  it  is  de- 
voted, the  building  itself  cannot  be  pulled  down  to  stop  the 
nuisance,  but  only  the  wrongful  use  can  be  stopped:  2  Wood  on 
Nuisances,  sec.  738.  Indeed,  it  would  require  a  great  stretch 
of  judicial  power  for  a  court  of  equity  to  sanction  the  abate- 
ment of  a  building  as  a  nuisance,  when  the  building  itself  does 
not,  but  only  its  use,  constitutes  the  nuisance.  The  law  will 
only  permit  the  abatement  of  so  much  of  a  nuisance  as 
is  necessary  to  prevent  the  injury.  It  is  only  necessary  to  be 
rid  of  the  persons  who  use  the  buildings  for  an  unlawful  or  im- 
proper purpose,  and  '^^^  the  law  affords  ample  remedies,  by  in- 
dictment and  otherwise,  to  accomplish  this  purpose. 

In  1  Dillon  on  Municipal  Corporations,  section  376,  it  is 
said:  'Tower  to  suppress  bawdy-houses  gives  the  corporation 
authority,  by  implication,  to  adopt  by  ordinance  the  proper 
means  to  accomplish  the  end.  But  power  to  the  common 
council  of  a  city  to  make  all  such  by-laws  as  it  may  deem  ex- 
pedient for  effectually  preventing  and  suppressing  houses  of 
ill-fame,  does  not  authorize  the  council  to  decide  that  a  given 
house  is  kept  for  that  purpose,  nor,  if  kept  for  that  purpose, 
does  it  authorize  the  council  to  order  it  to  be  demolished,  nor 
if  thus  demolished,  will  it  justify  the  officers  of  the  city  who 
did  it,  in  execution  of  the  ordinance  and  resolution  of  the 
council.**  In  a  case  involving  this  question,  the  court  of  ap- 
peals of  New  York  said:  "A  house  kept  as  a  house  of  ill-fame, 
and  as  a  resort  for  thieves  and  other  disreputable  persons,  is 
a  public  and  common  nuisance,  but  the  destruction  of  the 
building  and  its  furniture  is  not  necessary  to  its  abatement, 
and  is  unlawful":  Ely  v.  Supervisors  of  Niagara  County,  36 
N.  Y.  297. 
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So,  when  a  building  is  not  kept  as  clean  as  it  should  be  in  the 
interest  of  public  health,  the  remedy  for  this  wrongful  use  is 
ample,  and  a  destruction  of  the  building  for  that  reason  would 
be  unlawful. 

Nor  can  it  justify  the  destruction  of  a  building  that  its  use 
diminishes  the  value  of  surrounding  property.  It  is  not 
enough  that  it  renders  other  property  less  salable,  or  tliat  it 
prevents  one  from  letting  his  premises  for  as  large  a  rent  as  he 
might  otherwise  do,  or  to  as  responsible  or  respectable  tenants. 
Nor  does  the  fact  that  a  building  is  unsightly  Justify  its  de- 
struction. 

There  are  many  unpleasant,  and  indeed  offensive,  things  that 
must  be  borne  with  by  the  o\niers  and  occupants  of  estates,  be- 
cause, although  offensive  to  the  eye  or  cultivated  taste,  they 
do  not  trench  upon  any  recognized  legal  right;  and  this  is  the 
case,  even  though  the  thing  complained  of  materially  lessens 
^^^  the  value  of  surrounding  property.  The  home  of  the  poor 
is  often  unsightly  to  the  eye  of  those  who  are  able  to  live  in 
more  elegant  establishments,  but  to  the  humble  occupant  who 
can  afford  nothing  better  it  is  home:  1  Wood  on  Nuisances,  sec. 
3. 

"We  have  thus  far  dealt  with  the  case  of  the  appellee,  as 
stated  in  its  answer.  The  proof  fails  to  sustain  the  case  stated. 
The  evidence  in  support  of  the  answer  is  chiefly  directed  to  a 
period  of  time  prior  to  the  ownership  of  the  property  in  ques- 
tion by  appellant.  The  weight  of  the  evidence  to  be  considered 
establishes  that,  since  appellant  became  the  owner  of  the  build- 
ing in  question,  it  has  been  occupied  by  three  employes  at  the 
factory  of  the  appellant,  together  with  their  families.  These 
employes  are  shown  to  be  industrious  and  faithful  men,  con- 
stantly at  work,  and  earning  good  wages.  The  evidence  further 
shows  that  since  appellant  became  the  owner  of  the  building 
it  has  not  been  kept  in  an  unclean  condition,  nor  has  it,  during 
that  time,  been  occupied,  or  resorted  to,  by  lewd  or  disorderly 
persons.  The  property  is  separated  from  all  surrounding 
houses  by  streets  and  vacant  lots.  Without  further  comment- 
ing upon  the  evidence,  it  is  sufficient  to  say  that  it  satisfac- 
torily shows  that  the  building  in  question  has  been,  in  no  sense, 
a  nuisance  since  the  ownership  of  the  appellant. 

For  these  reasons,  the  decree  appealed  from  must  be  re- 
versed, and  this  court  will  enter  a  decree  perpetually  enjoining 
the  defendants  in  the  court  below  from  executing  the  resolution 
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in  question  of  the  council  of  the  city  of  Bristol,  directing  the 
destruction  of  the  building  of  appellant  known  as  "Builum'a 
StaUs." 


AN  INJUNCTION  AOAINST  A  VOID  MUNICIPAL  ORDI- 
NANCE should  be  granted,  when  there  is  no  plain  and  adequate 
remedy  at  law,  and  it  Is  necessary  to  prevent  irreparable  injury, 
or  where  the  execution  of  the  ordinance  will  injuriously  affect 
private  rights:  Note  to  Chicago  v.  Collins,  67  Am.  St.  Rep.  232. 

MUNICIPAL  CORPORATIONS— POWER  TO  DECLARE  WHAT 
IS  A  NUISANCE. — Under  a  general  grant  of  power  cities  and  towns 
have  no  power  to  declare  that  a  nuisance  which  is  clearly  not  one: 
Note  to  State  v.  Hord.  (55  Am.  St.  Kop.  744;  St.  Louis  v.  Ileitzeberg 
etc.  Provision  Co.,  141  Mo.  375,  64  Am.  St.  Rep.  516;  notes  to  Hurst 
T.  Warner,  47  Am.  St.  Rep.  545;  Harmison  v.  Lewiston,  46  Am.  St, 
Rep.  S95. 

NUISANCE— BUILDING— BUSINESS  IN.— It  Is  not  lawful  to 
destroy  a  building  in  which  a  nuisance  is  committed  for  the  pur- 
pose of  abating  the  nuisance,  where  it  is  not  the  building,  but  only 
the  purpose  to  which  it  is  devoted,  that  Is  objectionable:  Notes  to 
Gray  v.  Ayres,  32  Am.  Dec.  Ill;  Fields  v.  Btokley,  44  Am.  Eep. 
Ill;  Burdltt  v.  Swenson,  67  Am.  Dec  660i 
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DEEDS— NECESSITY  OP    RECORDING.-The    duty    of    a 

grantee  is  to  promptly  record  the  evidence  of  his  title,  and.  If  he 
fails  to  do  so,  he  must  liear  the  loss  that  his  neglect  has  occasioned. 
DEEDS.— AN  UNRECORDED  DEED  IS  VOID  as  to  all 
creditors  who,  but  for  the  deed,  would  have  a  right  to  subject  the 
property  conveyed  to  their  debts,  wliether  they  were  conu*acted 
before  or  after  the  date  of  the  deed. 

JUDGMENT  LIEN  UPON  LAND,  THE  DEED  TO  WHICH 
IS  rXKECOKDED.-lF  I^VUTIES  EXCHANGE  LANDS,  but  the 
grantee  of  one  tract  fails  to  record  his  deed,  a  Judgment  against 
his  grantor,  docketed  between  the  time  of  delivering  the  deed  and 
the  date  of  its  recordation  by  the  grantee.  Is  a  Hen  upon  the  land 
given  in  exchange,  as  well  as  upon  that  received  in  exchange.  The 
ri gilts  of  the  parties  are  not  affected  by  the  character  of  the  con- 
eidtration  given  for  the  deed. 

Action  by  Wall's  executor  against  M.  S.  Price,  and  others. 
There  was  a  decree  for  the  plaintifE  and  a  defendant,  named 
Price,  appealed. 

Hoge,  Wilson  &  Hoge,  for  the  appellant 

J.  C.  Wysor  and  Longley  >Is:  Jordan,  for  the  appellee. 
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»^  HAERISON,  J.  The  question  raised  by  the  petition 
for  appeal  in  tliis  case  is  whether  a  tract  of  fifty-nine  acres  of 
land  is  liable  to  the  satisfaction  of  a  judgment  in  favor  of  the 
appellee,  and  other  judgments  reported  as  liens  thereon. 

It  appears  that  appellant  and  his  wife,  by  deed  dated  Septem- 
ber 3,  1889,  conveyed,  in  consideration  of  fifteen  hundred  dol- 
lars, to  M.  S.  Price  a  tract  of  land  containing  twenty-nine  acres. 
This  deed  was  recorded  October  5,  1889.  It  further  appears 
that  on  the  same  day,  September  3,  1889,  M.  S.  Price  and  wife 
conveyed,  in  consideration  of  nine  bundred  dollars,  to  appel- 
biiit,  a  tract  of  land  containing  fifty-nine  acres.  This  deed 
was  not  recorded  by  the  grantee  until  January  3,  189G.  The 
evidence  shows  that  this  was  a  mere  exchange  of  lands,  M.  S. 
Price  paying  to  appellant  six  hundred  dollars,  the  diU'erence  in 
value  between  the  two  tracts.  It  further  appears  that  appellee 
obtained  on  November  26,  189-i,  against  M.  S.  Price  a  judgment 
for  three  thousand  six  hundred  dollars,  which  was  docketed 
December  14,  1894.  In  brief,  the  established  facts  are  that 
the  judgment  of  appellee  was  docketed  December  14,  1894,  and 
that  the  judgment  debtor  appeared  at  that  time,  by  title  of 
record,  to  be  the  owner  of  both  the  twenty-nine  and  the  fifty- 
nine  acre  tracts  of  land,  although  he  had,  as  already  seen, 
conveyed  by  deed  dated  September  3,  1889,  to  appellant,  the 
fifty-nine  acre  tract. 

It  further  appears  that  the  appellee  has  subjected  the  twenty- 
nine  acre  tract  to  the  payment  of  his  judgment,  leaving  a  bal- 
ance thereof  unjtaid,  and  now  seeks  to  subject  the  fifty-nine 
acres  to  the  satisfaction  of  the  residue. 

His  right  to  this  relief  is  denied  by  appellant,  who  contends 
that  the  debt  upon  which  the  judgment  was  obtained  was  con- 
tracted prior  to  the  date  of  his  unrecorded  deed;  and  that  sec- 
tion 24(j5  of  the  code  provides  that  an  unrecorded  deed  is  void 
only  as  to  subsequent  creditors. 

This  construction  of  the  section  referred  to  is  wholly  unten- 
able. ^^^  The  change  in  the  position  of  the  word  "creditors" 
in  that  section  was  not  to  ellect  a  modification  of  the  law,  but 
it  was  made  in  order  that  the  words  "without  notice"  might 
more  clearly  refer  to  purchasers  alone,  and  not  to  creditors  as 
well;  and  in  order  that  there  might  be  no  apparent  conflict  be- 
tween the  language  of  the  statute  and  the  decisions  of  this 
court  previously  made:  Eidson  v.  Hull,  29  Graft.  338;  ^larch 
V.  Chambers,  30    Graft.  299;    Dobyn  v.  Waring,  82  Ya.  159. 
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There  has  heen  no  change  in  the  law  since  the  cases  cited  were 
decided.  Now,  as  then,  the  statute  declares  an  unrecorded 
deed  void  as  to  all  creditors,  who,  but  for  the  deed,  would  have 
had  a  right  to  subject  the  property  conveyed  to  their  debts. 

It  is  further  contended  by  appellant  that,  inasmuch  as  this 
was  an  exchange  of  land,  and  appellee  has  already  subjected 
one  of  the  tracts  to  the  satisfaction  of  his  judgment,  equity 
will  not  permit  him  to  assert  his  lien  as  to  the  other. 

It  being  an  exchange  of  land  is  a  matter  of  no  consequence. 
The  rights  of  the  parties  are  not  affected  by  the  character  of 
the  consideration  for  the  unrecorded  deed.  So  far  as  appellee 
is  concerned,  it  is  immaterial  whether  the  consideration  for  the 
land  in  question  was  money,  or  its  equivalent  in  other  land. 
Appellant  having  failed  to  record  his  deed  as  provided  by  law, 
the  land  conveyed  thereby  is  bound  by  the  lien  in  question  as 
effectually  as  if  the  judgment  debtor  had  never  parted  with  it. 

This  is  the  express  mandate  of  the  law,  and  equity  has  no 
poM^er  to  afford  relief  without  destroying  the  registration  laws. 

The  law  pointed  out  to  appellant  a  plain  and  simple  duty, 
that  of  promptly  recording  the  evidence  of  his  title.  Having 
failed  to  perform  that  duty,  he  must  bear  the  loss  its  neglect 
has  occasioned. 

For  these  reasons  the  decree  appealed  from  must  be  affirmed. 


DEEDS— NECESSITY  FOR  RECORDING.— Under  the  Illinois 
statute,  all  deeds  or  other  instruments  relating  to  or  affecting  the 
title  to  real  property  take  effect  only  from  and  after  recording, 
as  to  all  subsequent  purchasers  without  notice:  Anthony  v.  Wheeler, 
130   111.    128,   17   Am.   St.    Rep.    281. 

DEEDS,  UNRECORDED— VALIDITY  OF.— An  unrecorded  deed 
is  void  as  against  a  suliseqnent  pTirchaser  or  creditor,  claiming  un- 
der a  right  derived  from  the  grantor,  unless  such  purchaser  or 
creditor  had  notice  of  such  prior  deed:  Stevens  v.  Brown.  3  Vt.  420, 
23  Am.  Dec.  215.  An  unrecorded  deed  is  void  as  against  creditors 
who  bring  suit  more  than  eight  months  after  its  execution:  \Yithers 
v.  Carter,  4  Graft.  407,  50  Am.  Dec.  78.  An  unrecorded  convey- 
ance is,  by  tlio  law  of  Kansas,  invalid  while  it  remains  unrecorded: 
Smith  v.  Worster,  59  Kan.  640,  68  Am.  St  Rep.  385. 

JUDGMENT  LIEN— UNRECORDED  CONVEYANCES.— The  lien 
of  a  judgment  in  Missouri  is  preferred  to  a  prior  unrecorded  deed: 
Reed  v.  Austin,  9  Mo.  722.  45  Am.  Dec.  336.  A  judgment  is  a  lieu 
on  real  estate  which  has  been  previously  conveyed  by  an  unre- 
corded deed,  of  which  the  judgment  creditor  did  not  have  actual 
notice  at  the  time  that  the  judgment  was  entered:  Doyle  v.  Wade, 
23  Fla.  90,  11  Am.  St.  Rep.  334.  Compare  note  to  Warnock  v.  Har- 
low, 31  Am.  St.  Rep.  217.  218.  on  the  effect  of  judgments  against 
the  holders  of  unrecorded  conveyances. 
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MUNICIPAL  CORPORATIONS— DEFECTIVB  FOOTWAY- 
NEGLIGENCE— ORDINARY  CARE— EXPERT  TESTIMONY.— In 
an  action  by  an  infant  against  a  city  to  recover  damages  for  an 
injury  caused  by  .stepping  into  a  hole  in  a  sidewalk  or  footway,  it 
is  proiHT  not  to  permit  a  witness  for  tlie  defendant  to  answer  the 
question:  "Could  not  a  person,  exercising  ordinary  care,  have  seen 
the  hole  in  the  sidewalk,  and  avoided  stepping  into  It?"  The  ques- 
tion of  "ordinary  care"  is  one  for  the  jury  to  pass  upon  in  view 
of  all  the  circumstances,  the  age  of  the  plaintiff  l)elng  one  of  the 
facts  to  be  considered.  Expert  testimony  upon  the  question  is  not 
admissible. 

MUNICIPAL  CORPORATIONS— DEFECTIVE  FOOTWAY- 
LIABILITY— IMMATERIAL  EVIDENCE.— The  liabihty  of  a  city 
for  injuries  caused  by  its  negligence  in  not  keeping  its  streets  and 
walkways  in  a  I'easonably  safe  condition  for  the  use  of  the  public, 
extends  to  the  limits  of  the  territory  embraced  in  its  charter,  and 
it  cannot  evade  its  liability  by  showing  that  It  has  laid  out  more 
streets,  sidewalks,  and  footways  for  the  use  of  the  pul)lic  than 
it  can  keep  in  a  reasonably  safe  condition.  Hence,  in  an  action  by 
an  infant  against  a  city  to  recover  damages  for  an  injury  caused 
by  stepping  into  a  hole  in  a  sidewalk  or  footway,  evidence  on  the 
part  of  the  city  as  to  how  many  miles  of  streets  it  has  is  imma- 
terial, and  it  is  proper  to  refuse  to  permit  a  witness  to  answer  such 
a  question. 

MUNICIPAL  CORPORATIONS— DEFECTIVE  FOOTWAY- 
LIABILITY  FOR  INJURY  TO  INFANT— PROPER  INSTRUC- 
TION.—A  city  is  l)0und  to  keep  its  streets,  bridges,  and  walkways 
in  a  reasonably  safe  condition  for  the  use  of  the  public,  and,  if  it 
fails  to  use  reasonable  care  in  doing  so,  and  an  infant,  exercising 
such  a  degn^  of  care  and  caution  as,  under  the  circumstances,  might 
l)e  expected  from  one  of  tlie  cliild's  age  and  intelligence,  is  injured 
by  rea.son  of  such  failure,  the  city  is  answerable  for  the  injury. 
To  instruct  the  jury,  in  such  a  case,  that  the  city  must  keep  its  side- 
walks, etc.,  in  a  reasonably  sale  condition  for  "all  persons"  who  use 
them  is  not  objectionable,  because  the  words  "all  persons"  mean 
the   public. 

NEGLIGENCE  —  INFANTS  —  CONTRIBUTORY  NEGLI- 
GENCE—REBUTTING PRESUMPTION.— The  law  presumes  that 
a  child  lietweHin  seven  and  fourteen  years  of  age  cannot  be  guilty 
of  contributory  negligence.  Hence,  to  establish  that  a  child  of  that 
age  is  capal)le  of  contribtitory  negligence,  such  presumption  must 
be  rebutted  by  evidence  and  circumstances  establishing  the  ma- 
turity and  capacity  of  the  infant. 

NEliLIGENCE  OF  PARBNTS^-IMPUTING  TO  CHILD.— 
The  negligence  of  parents  in  allowing  their  cliild  to  go,  unattended, 
upon  a  bridge  or  sidewalk  in  a  city,  where  it  is  injured  by  reason 
of  the  defective  condition  of  the  footway,  cannot  be  imputed  to  the 
mfant. 

NEW  TRIAI.-- SETTING  ASIDE  VERDICT— EXCESSIVE 
DAMAGES.— An  appellate  court  will  not  set  aside  the  verdict  of 
a  jury  in  a  suit  for  damages,  and  grant  the  defendant  a  now  trial, 
on   the  ground   that  the  verdict  is   excessive,   and   contrary  to  the 
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law  and  the  evidence,  where  It  can  neither  say  that  the  verdict 
is  without  evidence  to  sustain  it,  nor  tliat  the  evidence  Is  Insuffi- 
cient to  support  the  verdict. 

Moomaw  &  Wood,  for  the  plaintiff  in  error. 

Cocke  &  Glasgow  and  Alex.  J.  Brand,  for  the  defendant  in 

€rror. 

420  CARDW^LL,  J.  Olive  Virginia  Shull,  an  infant  be- 
tween eleven  and  twelve  years  of  age,  by  her  next  friend,  insti- 
tuted this  action  in  the  circuit  court  of  the  city  of  Roanoke 
to  recover  damages  for  injuries  alleged  to  have  been  sustained 
by  her  in  consequence  of  the  negligence  of  the  city  of  Roanoke, 
plaintiff  in  error,  in  not  keeping  its  streets,  footways,  etc.,  in 
a  reasonably  safe  condition. 

After  setting  out  the  duties  of  the  defendant,  under  its  char- 
ter and  the  general  laws  of  the  state,  to  keep  sound,  safe,  and 
serviceable  for  public  use  and  travel  all  its  pavements,  footways, 
streets,  bridges,  and  sidewalks,  and  particularly  the  sidewalk  or 
footway  on  the  western  side  of  the  bridge  across  Roanoke  river, 
near  the  intersection  of  Virginia  avenue  and  the  Riverside 
boulevard,  in  said  city,  in  which  highway,  bridge,  footway,  and 
"^^  sidewalk  there  was,  and  for  a  long  time  before,  and  on  the 
day  and  year  of  the  alleged  injury,  a  certain  hole  or  opening 
by  a  plank  or  board  (out  of  which  the  footway,  sidewalk,  and 
oridge  is  constructed)  removed  and  missing,  of  all  which  the 
'defendant  long  before  had  notice,  the  declaration  alleges  that 
the  defendant,  well  knowing  the  premises,  although  bound  as 
aforesaid  to  keep  said  highway  in  good  condition  and  repair 
for  the  use  of  the  public  and  the  plaintiff,  disregarded  its  duty 
in  the  premises,  and  did  not  keep  the  same  in  good  repair,  but 
willfully,  wrongfully,  etc.,  permitted  said  hole  to  be  and  con- 
tinue, and  the  same  was  then  and  there  so  badly,  insufficiently 
and  defectively  covered  or  protected,  that  by  means  of  the 
premises,  and  for  the  want  of  proper  covering  and  protection  to 
said  hole  or  area,  the  plaintiff,  who  was  passing  in  and  along 
said  highway,  bridge,  footway,  street,  or  sidewalk,  then  and 
there,  necessarily  and  unavoidably  fell  into  and  through  said 
hole  a  great  distance,  to  wit,  thirty-five  feet,  to  the  ground  be- 
low, and  thereby  her  right  leg  was  broken,  fractured,  and  lacer- 
ated in  two  places,  and  she  was  further  injured  in  her  back, 
epine,  shoulders,  intestines,  and  other  organs,  and  became  sick 
;Bore,  lame,  etc.,  and  by  means  of  the  premises  the  plaintiS  was 
•eo  maimed  as  to  be  disabled  for  life. 
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A  demurrer  to  the  declaration  was  overruled,  and  issue  joined 
on  the  pica  of  not  guilty,  which  was  tried,  and  a  verdict  ren- 
dered in  favor  of  the  plaintill',  assessing  her  damages  at  five 
thousand  dollars,  and  a  judgment  having  been  rendered  on  the 
verdict,  the  case,  on  a  writ  of  error,  was  brought  to  this  court. 

The  demurrer  to  the  declaration  was  waived  in  the  oral  argu- 
ment here,  and  we  will  consider  the  rulings  of  the  court  below 
at  the  trial,  to  which  exceptions  were  talcon  by  the  defendant,^ 
and  which  are  relied  on  here,  in  their  order. 

The  first  is  to  the  reiusal  of  the  court  to  allow  defendant's 
witness  Dyer  to  answer  the  question,  "Could  not  a  person,  exer- 
cising ordinary  care,  have  seen  the  hole  in  the  sidewalk,  and 
'^^  avoided  stepping  into  it?"' — counsel  for  defendant  stating 
that  it  was  intended  by  the  question  to  show  by  the  Avitness, 
who  had  seen  the  place  in  the  sidewalk  complained  of,  the  char- 
acter and  danger  of  the  defect  therein.  We  are  of  opinion 
that  the  court  did  not  err  in  refusing  to  allow  the  question  to 
be  answered.  The  question  of  what  is  "ordinary  care"  was  one 
for  the  jury  to  pass  upon  under  all  the  circumstances  of  the 
case,  the  age  of  the  plaintiff  being  one  of  the  facts  to  be  con- 
sidered. Expert  testimony,  which  the  question  was  intended 
to  elicit,  was  not  admissible,  and  would  have  been  a  usurpation 
of  the  functions  of  the  jury. 

Witness  J.  H.  Wiugate,  the  city  engineer  for  the  city  of 
Eoanoke,  was  asked  by  defendant's  counsel:  "How  many  miles 
of  streets  has  the  city?"  To  tliis  question  objection  was  made, 
and  the  objection  sustained,  and  this  action  of  the  court  con- 
stitutes defendant's  second  bill  of  exceptions.  The  object  of 
this  question,  counsel  for  deffndant  stated,  was  to  show  to  the 
jury  all  the  circumstances  that  exisu-d  when  they  came  to  con- 
sider what  was  a  reasonable  time  to  impute  notice  of  the  deiect 
complained  of  to  the  city  of  Eoanoke,  and  also  what  would  he  a 
reasonable  time,  under  all  the  circumstances,  for  the  city  to 
repair  the  said  defect  after  it  had  notice  thereof,  actual  or  im- 
puted. It  is  diliictdt  to  perceive  how  any  answer  to  this  ques- 
tion could  have  affected  the  responsibility  of  the  city  for  the 
injur}-  complained  of.  The  measure  of  the  city's  liability  is 
fixed  by  law.  Its  liability  for  injuries  caused  by  its  negligence 
in  not  keeping  its  streets  and  walkways  in  a  reasonably  safe 
condition  for  use  of  the  jmhlic  extends  to  the  limits  of  the  ter- 
ritory embraced  in  the  cluirter  of  the  city,  and  it  cannot  evade 
its  liability  because  it  has  laid  out  more  streets,  sidewalks,  and 
footways  for  the  use  of  the  public  than  it  can  keep  in  a  reason- 
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ably  safe  condition.  As  counsel  for  defendant  in  error  well 
observes,  the  law  requires  that  a  municipality  shall  keep  its 
streets,  etc.,  in  a  certain  state  of  repair.  If  it  fails  so  to  do, 
and  an  accident  happens  by  reason  *^*^  of  its  failure  to  per- 
form its  duty,  then  it  is  liable  for  the  injury  so  caused.  It  will 
not  be  permitted  to  say  that  it  had  so  much  to  do  it  could  not 
perform  its  whole  duty.  It  was  not  error  to  refuse  to  permit 
the  witness  Wingate  to  answer  the  question,  as  any  answer 
thereto  would  have  been  irrelevant. 

Of  the  five  instructions  given  to  the  jury  at  the  instance  of 
the  plaintiff,  the  defendant  insists  here  only  upon  its  excep- 
tions to  the  first  and  second.     The  instructions  are  as  follows; 

"1.  The  court  instructs  the  jui-y  that  the  defendant  is 
bound  to  use  reasonable  care  and  precaution  to  keep  and  main- 
tain its  streets,  bridges,  and  sidewalks  in  good  and  sufficient  re- 
pair to  render  them  reasonably  safe  for  all  persons  passing  on 
or  over  the  same,  and  if  the  jury  believe  from  the  evidence  that 
the  defendant,  the  city  of  Roanoke,  failed  to  use  all  reasonable 
care  and  precaution  to  keep  its  bridges  and  sidewalks  in  such 
repair,  and  that  the  injury  complained  of  resulted  from  that 
cause,  as  charged  in  the  declaration,  and  that  the  plaintiff  sus- 
tained damage  thereby,  while  exercising  such  a  degree  of  care 
and  caution  as  under  the  circumstances  might  reasonably  be 
expected  from  one  of  her  age  and  intelligence,  then  she  is  en- 
titled to  recover  of  the  defendant  in  this  suit.*' 

"2.  The  court  further  instructs  the  jury  that  the  conduct  of 
an  infant  is  not  of  necessity  to  be  judged  by  the  same  rules 
which  govern  that  of  an  adult;  that  while  it  is  the  general  rule 
in  regard  to  an  adult,  or  grown  person,  that  to  entitle  him  or 
her  to  recover  damages  for  an  injury  resulting  from  the  fault  or 
negligence  of  another,  he  or  she  must  have  been  free  from  fault, 
such  is  not  the  rule  in  regard  to  an  infant  of  tender  years. 
The  care  and  caution  required  of  a  child  is  according  to  its  ma- 
turity and  capacity  wholly,  and  this  is  to  be  determined  by  the 
circumstances  of  the  case,  and  the  evidence  before  the  jury;  and 
the  law  presumes  that  a  child  between  the  ages  of  seven  and 
fourteen  years  cannot  be  guilty  of  contributory  negligence,  and 
in  order  ^^^^  to  establish  that  a  child  of  such  age  is  capable  of 
contributory  negligence,  such  presumption  must  be  rebutted  by 
evidence  and  circumstances  establishing  her  maturity  and  ca- 
pacity." 

The  main  objection  urged  to  the  first  instruction  is  to  the  use 
of  the  words  "all  persons,"  where  it  told  the  jury  what  was  the 
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duty  of  the  city  in  keeping  its  streets,  bridges,  and  sidewalks  in 
order.  It  is  contended  that  the  instruction,  especially  in  the 
use  of  the  words  "all  persons,"  misled  or  may  have  misled  the 
jury  to  an  erroneous  conclusion  with  reference  to  the  duty  of 
the  city  in  keeping  its  streets,  etc.,  m  order.  Had  these  words 
been  omitted  from  the  instruction,  or  the  words  "the  public" 
been  used  in  lieu  thereof,  the  meaning  of  the  instruction  would 
have  been  the  same.  That  the  city  was  bound  to  keep  its 
streets,  bridges,  and  walkways  in  a  reasonably  safe  condition 
for  the  use  of  the  public  is  not,  nor  can  it  be,  controverted.  The 
instruction  was  entirely  applicable  to  the  case,  and  told  the 
jury,  in  effect,  that  if  the  city  failed  to  use  reasonable  care  in 
keeping  its  bridge  and  sidewalk  over  which  the  plaintitf  was 
passing  when  injured  in  repair,  and  the  accident  resulted  from 
that  cause,  and  the  plaintiff  sustained  damage  therefrom,  while 
exercising  such  degree  of  care  and  caution  as  under  the  circum- 
stances might  reasonably  be  expected  from  one  of  her  age  and 
intelligence,  then  she  was  entitled  to  recover  in  this  action. 
This  is  the  law,  for  which  no  citation  of  authority  is  needed. 

The  only  objection  urged  to  plaintiff's  second  instruction  is 
with  reference  to  that  portion  of  it  which  tells  the  jury  that  the 
law  presumes  that  a  person  between  seven  and  fourteen  years 
of  age  cannot  be  guilty  of  contributory  negligence,  and  that,  in 
order  to  establish  that  a  child  of  such  age  is  capable  of  con- 
tributory negligence,  such  presumption  must  be  rebutted  by 
evidence,  and  circumstances  establishing  her  maturity  and 
capacity. 

This  instruction  propounded  the  law  as  laid  down  by  this 
'*^**  court  in  the  case  of  Trumbo  v.  City  Street  Car  Co.,  89  A"a. 
782,  citing  numerous  authorities  to  sustain  it:  See,  also,  Nor- 
folk etc.  Ey.  Co.  v.  Groseclose,  88  Va.  2G7,  29  Am.  St.  Bep.  718, 
and  Washington  etc.  Ey.  Co,  v.  Quayle,  95  Va.  741.  We  are 
of  opinion,  therefore,  that  the  court  below  did  not  err  in  giving 
either  of  the  plaintiff's  instructions  complained  of. 

The  next  assignment  of  error  is  to  the  refusal  of  the  court  to 
give  defendant's  instruction  No.  3,  which  is  as  follows: 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  sidewalk  on  the  bridge,  where  the  injury  com- 
plained of  by  the  plaintiff  was  sustained,  was  in  a  reasonably 
safe  condition  for  a  person  of  ordinary  caution  and  prudence  to 
have  passed  over,  in  the  ordinary  mode  of  travel  at  the  time  the 
plaintiff  sustained  the  injury  complained  of,  and  that,  by  reason 
of  her  age  and  want  of  capacity,  the  plaintiff  coidd  not  exercise 
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ordinary  caution  and  prudence  to  avoid  accident  on  the  streets, 
sidewalks,  and  bridges  of  the  city  of  Roanoke,  and  that  the 
accident  would  not  have  occurred  but  for  such  incapacity,  and 
that  the  parents  of  the  plaintiff  permitted  her  to  go  upon  the 
sidewalk  on  said  bridge  without  being  accompanied  by  a  person 
of  ordinary  caution  and  prudence  to  care  for  and  protect  her 
from  danger,  that  the  accident  causing  the  injury  was  the  result 
of  the  negligence  of  the  parents  of  the  plaintiff,  and  not  the 
negligence  of  the  city  of  Eoanoke,  then  they  must  find  for  the 
defendant." 

This  instruction  was  plainly  erroneous,  and  was  rightly  re- 
fused. It  sought  to  have  the  court  tell  the  jury  that  if  the 
parents  of  the  plaintiff  were  negligent  in  allowing  her  to  go 
upon  the  bridge  or  sidewalk,  where  she  was  injured,  such  negli- 
gence of  her  parents  was  to  be  imputed  to  her.  This  court 
said,  in  Norfolk  etc.  Ey.  Co.  v.  Groseclose,  88  Va.  267,  29  Am. 
St.  Eep.  718,  that  this  doctrine  had  been  repudiated  in  this 
state,  as  in  many  other  states  of  the  Union,  *^*  and  the  con- 
trary doctrine  established,  and  cites  a  long  line  of  authorities 
in  support  of  that  view  of  the  law,  among  which  is  Norfolk  etc. 
R.  E.  Co.  V.  Ormby,  27  Gratt.  455.  In  that  case,  an  instruc- 
tion, just  the  reverse  of  the  defendant's  instruction  No.  3  asked 
in  this  case,  was  sanctioned  and  approved  by  the  court.  In  that 
case  the  plaintiff  was  only  two  years  and  ten  months  old,  and 
the  instruction  referred  to  told  the  jury  that  although  they  be- 
lieved that  the  parents  of  the  child  did  not  exercise  ordinary 
care  in  allowing  their  child  to  be  on  the  street  without  an  at- 
tendant, yet  the  defendant  was  liable;  it  being  an  action 
brought  by  the  child,  it  was  his  cause  of  action,  and  he  was  not 
responsible  for  the  negligence  of  his  parents. 

The  court  in  the  eleven  instructions  given  at  the  defendant's 
instance,  and  two  given  ex  mero  motu,  covered  every  phase  of 
the  law  applicable  to  the  case  that  the  defendant  could  reason- 
ably have  asked.  It  gave  all  that  were  asked  by  the  defendant 
except  one,  and  without  amendment  except  three,  and  no  valid 
objection  is  urged  here  against  the  amendment  of  these. 

The  remaining  assignments  of  error  requiring  our  consider- 
ation, which  may  be  considered  together,  are  to  the  refusal  of 
the  court  to  set  aside  the  verdict  of  the  jury,  and  grant  the 
defendant  a  new  trial,  on  the  ground  that  the  verdict  is  exces- 
sive, and  contrary  to  tbe  law  and  the  evidence.  As  the  case  was 
fairly  submitted  to  the  jury,  but  little  need  be  said  upon  these 
assignments  of  error. 
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That  the  bridge  through  which  the  plaintiff  fell  was,  at  the 
time  of  the  accident,  and  had  been  for  a  long  while  before,  in 
a  very  bad  condition,  is  clearly  proven,  and  not  seriously  con- 
troverted. At  the  point  of  the  accident,  there  was  a  hole  in 
the  sidewalk  or  footway  one  foot  wide  and  five  feet  long,  divided 
into  three  sections  twelve  inches  wide  by  twenty  inches  long, 
"by  four  sills,  to  allow  for  the  projection  of  the  planks  on  either 
side  of  the  bridge,  tlie  depth  to  the  ground  beneath  being 
thirty-five  feet.  That  this  hole  had  been  there  for  more  than 
a  month  ■*^''  prior  to  the  accident  is  the  uncontradicted  proof 
(some  of  the  witnesses  say  much  longer),  and  that  the  city  had 
notice  of  the  condition  of  the  bridge,  and  of  the  existence  of  the 
hole  through  which  this  unfortunate  child  fell,  while  passing 
over  the  bridge  with  her  younger  brother  to  the  opposite  side 
of  the  river,  is  not  left  in  doubt  by  the  evidence.  Her  injuries 
are  shown  to  be  of  a  permanent  and  grievous  character.  The 
breaking  of  her  leg  near  the  thigh  in  two  places  has  shortened 
the  limb  an  inch  and  a  quarter  or  more,  attended  with  the 
wasting  away  of  the  limb.  There  was  a  total  paralysis  of  her 
lower  limbs  for  several  weeks,  and  a  partial  paralysis  of  those 
limbs  and  her  lower  organs,  impairing  her  bodily  functions, 
continuing  when  the  trial  was  had,  nearly  six  months  after  her 
injury,  and  there  had  been  no  improvement  in  her  condition 
during  the  three  months  previous  to  the  trial,  as  testified  to 
by  her  attending  physician.  He  was  asked  on  the  witness 
stand  as  to  her  prospects  of  recovery  from  this  paralysii>,  and 
replied,  "Not  very  bright." 

The  case  is  clearly  one  in  which  we  can  neither  say  that  the 
verdict  is  without  evidence  to  sustain  it,  nor  that  the  evidence 
is  insufficient  to  support  the  verdict;  therefore  the  judgment 
complained  of  must  be  affirmed. 


MUNICIPAL  CORPORATIONS-DBFECTIVB  SIDEWALKS- 
DUTY  AND  LIABILITY.— A  city  or  town  must  keap  its  bridges 
and  sidewalks  in  reasonably  good  repair,  and  sa^'e  condition  for 
ordiuary  travel,  and,  if  a  person  is  injured,  without  fault  on  hia 
part,  by  its  failure  so  to  do,  ttie  city  is  answerable;  Ru8.sell  v.  Mon- 
roe, 110  N.  C.  720,  47  Am.  St.  Rep.  828;  notes  to  Blylil  v.  Water- 
ville,  47  Am.  Su  lU'p.  6U0;  O'lMuUey  v.  Panwrns,  71  Am.  St.  Rep. 
7S2;  Frankfort  v.  Coleman,  19  Ind-  App.  StiS,  tS  Am.  St.  Rep.  4.12; 
note  to  Loreuee  v.  Elleusburg,  r>2  Am.  St  Rep.  50.  Negligence,  in 
Buch  cases,  is  presumed  from  injury:  Gibson  v.  Huntingdon,  38  W. 
Va.  177,  45  Am.  St.  Rep.  N;">o. 

NDGUIGDNCE  OF  CHILDREN.— THE  RULE  OF  C»NTR1B- 
UlOliY  NIXjTjICiENClD  is  not  to  be  applied  against  children  iis 
It  applies  against  adults;  See  monographic  note  to  Bai-nes  v.  Sbreve- 
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port  City  R.  R.  Co.,  49  Am.  St.  Rep.  408,  on  negHg»ence  In  dealing 
with  children.  A  child  between  seven  and  fourteen  years  of  age 
Is  prima  facie  incapable  of  exercising  judgment  and  discretion,  but 
evidence  may  be  received  to  show  capacity:  See  monographic  note 
to  Westbrook  v.  Mobile  etc.  R.  R.  CJo.,  14  Am.  St  Rep.  591,  on  the 
negligence  of  an  infant  as  a  bar  to  recovery  for  personal  injuries. 
It  Is  very  generally  conceded  that  a  child  under  five  years  of  age 
is  not  capable  of  contributory  negligence,  but  capacity  changes 
with  age,  and  the  question  of  negligence  becomes  one  for  the  jury 
with  the  increase  of  years:  Note  to  Barnes  v.  Shreveport  City  R. 
R.  Co.,  49  Am.  St.  Rep.  410,  discussing  the  subject;  Consolidated 
Traction  Co.  v.   Scott,  58  N.  J.  L.  682,  55  Am.  St  Rep.  620. 

NEGLIGENCE  OF  PARENT  IS  NOT  IMPUTABLE  TO  CHILD. 
In  an  action  by  an  infant  for  damages  resulting  from  an  injury 
to  himself  by  the  negligence  or  want  of  care  of  a  third  party,  the 
negligence  of  the  parent  or  guardian  is  not  to  be  considered  or  im- 
puted to  the  Infant:  Notes  to  Westbrook  v.  Mobile  etc.  R.  R.  Co., 
14  Am.  St.  Rep.  591;  Barnes  v.  Shreveport  City  R,  R.  Co.,  49  Am. 
St.  Rep.  413;  Norfolk  etc.  R.  R.  Co.  v.  Grosecloee,  88  Va.  267,  29 
Am.  St  Rep.  718;  Bottoms  v.  Seaboard  etc.  R.  R.  Co..  114  N.  C.  099, 
41  Am.  St  Rep.  799;  Wlswell  v.  Doyle,  160  Mass.  42,  39  Am.  St 
Rep.  451.  Contra,  monographic  note  to  Freer  v.  Cameron,  55  Am. 
Dec.  677,  on  the  general  principles  of  the  law  of  contributory  neg- 
ligence. 

NEW  TRIAL— SETTING  ASIDE  VERDICT  AS  EXCESSIVE 
OR  CONTRARY  TO  EVIDENCE.— A  verdict  will  not  be  set  aside 
when  authorized  by  evidence:  Emmerson  v.  Clay  well,  14  B.  Mon. 
18,  58  Am.  Dec.  6i5.  It  will  not  be  disturbed  on  appeal  if  there  is 
Any  evidence  to  support  It:  Gibson  w,  llinneapolis  etc  Ey.  Co.,  65 
Minn.  177.  43  Am.  St  Bep.  482. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— WHEN 
FRAUDULENT.— A  deed  of  assignment  for  the  benefit  of  credit- 
ors is  fraudulent,  if  it  reserves  any  benefit  to  the  grantor  himself; 
or  introduces  such  limitations  and  contingencies  as  will  give  him 
control  over  the  property,  or  its  proceeds,  and  enable  him,  in  effect, 
to  defeat  the  conveyance;  or  reserves  to  the  grantor  any  power  to 
revolce  the  instrument;  or  stipulates  for  the  maintenance  of  the 
grantor  or  his  family;  or  provides  for  the  gi-an tor's  employment 
at  a  fixed  salary. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— WHEN 
NOT  FRAUDULENT— CONDUCTING  BUSINESS.- If  a  stock  of 
merchandise  is  conveyed  to  a  trustee  by  a  deed  of  assignment  for 
the  t>eneflt  of  creditors,  neither  a  provision,  in  such  deed,  giving 
to  the  trustee  discretionary  power  to  run  and  operate  the  busi- 
ness for  a  year,  If  he  deems  it  wise,  in  the  interest  of  creditors,  to 
do  so,  nor  a  provision  therein  empowering  him  to  replenish  the 
stock  by  cash  purchases  of  such  additional  stock  as  will  aid  in 
keeping  up  the  business  and  disposing  of  the  other  stock  to  a  better 
advantage,  renders  the  deed  fraudulent  per  se. 
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ASSTONINTENT  FOR  BEXEFIT  OF  CREDITORS— WHEN 
NOT  FRAUDULENT— EMPLOYMENT  OF  DEBTOR  AS  CHIEF 
SAX.EiSMAN.— If  a  stock  of  morchuudise  is  conveyed  to  a  trustee 
by  a  deed  of  assi^nmriit  for  Ibe  benetit  of  creditors,  with  di.scn'- 
tlonary  power  to  liim  to  continue  the  business  for  a  limited  time, 
the  fact  that  ho,  after  elcctiiic  to  «'(iiitirni('  the  business,  employs 
the  debtor,  as  his  chief  salesinao,  to  <lispose  of  the  goods,  doe^j  nut 
invalidate  the  deed. 

ASSIGN^^ENT  FOR  BENEFIT  OF  CREDITORS^VALID- 
ITY— RELEASE  CLAUSE— If  a  dt^btor  makes  a  deed  of  assijjm- 
ment  for  the  benelit  of  creditors  and  stipulates  therein  for  a  release 
from  his  debts  by  his  creditors,  he  must  couvi^y  his  whole  estati', 
or  substantially  all,  and  where  the  (UhmI  dm^s  convey  the  whole 
thereof,  except  that  exempt  by  law,  it  is  valid. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— VALID- 
ITY—WITIillOLDING  PROrEUTY.— If  a  dc»ed  of  assignment  to 
a  trustee  for  the  bonelii  of  creditors  conveys  the  whole  of  the 
debtor's  estate,  the  fact  that  he  withholds  property,  not  exempt 
by  law,  does  not  invalidate  the  deed,  although  it  contains  a  re- 
lea  we  clause,  for  the  trustee,  having  the  title,  may  recover  the  prop- 
erty not  delivered. 

DEEDS  — ACKNOWLEDGMENT  OF,  MUST  COMPLY 
WITH  STATUTORY  FORM.— To  authorize  the  admission  of  a  deed 
to  HH'ord,  its  ackuowhHl^'ir.ent,  and  th(>  certilicate  thereof,  must  sub- 
stantially comply  with  the  form  prescribed  by  statute. 

EVIDENCT^-OMISSIONS  IN  ACKNOWLEDGMENT  OF 
DEED  CANNOT  BE  SUPPLIED  BY  PAROL.— As  the  acknowledg- 
ment of  a  deed,  and  the  certificate  thereof,  must  contain,  sub- 
stantially, all  the  requisites  of  the  form  prescribed  by  statute,  no 
omission  therein  can  be  supplied  by  parol  evidence. 

acknowli:dgment  -of  deed,  and  certificate- 
when  SUFFICIENT.— If  a  deed  is  entitled  to  record  upon  being 
acknowledged  before  "a  commissioner  in  chancery  of  a  court  of  rec- 
ord," and,  und'Cr  the  laws  of  the  state,  there  are  no  such  officers 
'•xcept  commissioners  in  chancery  of  the  circuit  and  corporation 
courts,  which  are  courts  of  record,  a  deed  should  be  admitted  to 
recorei  wliere  its  certilicate  of  acknowledgment  detines  the  teiTi- 
torial  jurisdiction  of  tlie  olticor  ttiking  it  to  have  l>een  a  city  named, 
certifies  in  tlie  body  tlioreof  tliat  it  was  made  before  him  as  a  eom- 
niissioner  in  chancery  for  such  city,  and  is  subscribed  by  him  as 
a  commissioner  in  chancery,  and  where  there  was  no  circuit  court 
at  the  time  for  such  city.  A  commissioner  In  chancery,  whose  ter- 
ritorial jurisdiction  was  limiteii  to  that  city,  was  plainly  a  com- 
missioner in  chancery  of  the  corporation  court  of  that  city,  and  the 
ct^nilicate,  therefore,  shows  on  its  face  that  he  was  a  person  au- 
thorized by   law  to  take  acknowledgments  to  deeds. 

Action  by  Hurst  &  Co.  and  another  against  Leckie  and  an- 
other. There  was  a  decree  for  the  defendants  and  the  com- 
plainants appealed. 

^^'inl)<)r^e  &  Batchelor,  Barton  &  Boyd,  C.  B.  Gujer,  and  O. 

iy  l.eiclier,  for  the  appellants. 

1".  T.  Olnsirow,  William  A.  Anderson,  and  H,  A.  White,  for 

tile  :i{)pellecs. 
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"*  RIELY,  J.  The  deed  of  trust  from  G.  W.  Leckie  to 
Hugh  A.  White,  trustee,  which  is  the  subject  of  this  contro- 
versy, is  assailed  as  fraudulent  per  se,  upon  the  ground  that 
certain  of  its  provisions  are  incompatible  with  the  avowed  pur- 
poses of  the  deed,  and  are  adequate  to  defeat  it  as  a  security  for 
the  payment  of  the  debts  of  the  grantor.  The  clauses  of  the 
deed,  which  are  alleged  to  contain  the  illegal  provisions,  are 
the  following: 

"The  said  Hugh  A.  White,  trustee,  shall  immediately  take 
possession  and  control  of  all  the  property,  real  and  personal 
and  mixed,  hereinbefore  described,  and  proceed  to  make  sale  of 
the  same,  either  privately  or  by  public  auction,  and  as  a  whole 
or  in  parcel  or  parts,  as  he  may  deem  best  for  the  creditors,  and 
in  order  that  the  best  interest  of  the  creditors  may  be  pre- 
served. The  trustee  may,  if  it  seems  to  him  wise,  run  and 
operate  the  merchandise  business  of  the  said  G.  W.  Leckie  for 
the  period  of  one  year  from  the  date  of  this  deed,  and  if,  at  the 
end  of  that  time,  the  indebtedness  is  not  all  paid,  and  it  is  dem- 
onstrated that  a  continuance  of  the  operation  of  the  business 
will  be  to  the  advantage  of  those  creditors  not  yet  paid,  then 
the  said  trustee  shall  continue  to  operate  the  business  for  an- 
other year,  unless  a  majority  in  the  amount  of  the  creditors 
then  unpaid  object,  in  writing,  to  the  further  operation,  and 
upon  such  objection  by  a  majority  in  amount  of  the  creditors, 
or  if  it  is  not  demonstrated  that  it  would  be  to  the  best  interest 
of  the  remaining  ^^^  creditors  at  the  end  of  the  first  year's 
operation  to  continue  to  operate  the  business,  then  the  trustee 
shall  proceed  to  sell  such  stock  of  general  merchandise  at  pub- 
lic auction  to  the  highest  bidder,  after  giving  reasonable  notice 
of  the  time  and  place. 

"The  said  trustee  is  authorized  and  empowered  to  make  such 
purchases  of  additional  stock  for  cash  from  the  proceeds  of  his 
operation  of  the  business  as  will  aid  in  keeping  up  the  business 
and  disposing  of  the  other  stock  to  a  better  and  more  profit- 
able advantage.'* 

It  is  asserted  that  the  foregoing  clauses  contain  a  reservation 
for  the  benefit  of  the  grantor  in  providing  for  the  continuance 
of  the  business  by  the  trustee,  and  that  there  can  be  no  reserva- 
tion to  the  grantor,  or  to  the  trustee,  of  any  right,  power,  or 
control  over  the  subject  of  the  deed  of  assignment,  which  is  in- 
consistent with  an  absolute  application  of  its  proceeds  to  the 
payment  of  the  debts  secured.  It  is  beyond  question  that  to 
reserve  any  benefit  to  the  grantor  himself,  or  to  introduce  limi- 
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tations  and  contingencies  such  as  will  give  him  control  over  the 
property  or  its  proceeds,  so  as  to  enable  him,  in  eii'ect,  to  defeat 
the  conveyance,  or  to  reserve  the  power  to  revoke  it,  or  to  stipu- 
late for  the  maintenance  of  the  grantor  or  his  family,  or  for  his 
employment  at  a  fixed  salary,  will  render  the  deed  fraudulent: 
2  Minor's  Institutes,  4th  ed,,  680,  and  the  cases  there  cited. 

The  deed  in  question  is  an  absolute  conveyairoe  by  the  gran- 
tor of  all  his  property  to  the  trustee,  is  a  complete,  immediate^, 
and  unreserved  dedication  thereof  to  the  payment  of  the  credit- 
ors secured,  and  provides  for  the  immediate  possession  and 
control  by  the  trustee.  It  leaves  no  interest  whatever  m  the 
properly  m  the  grantor,  nor  reserves  to  him  any  use,  possession, 
or  control  over  it,  but,  by  its  express  terms,  ail  right  and  title 
to,  and  possession  and  control  of,  the  property  are  absolutely 
and  immediately  vested  in  the  trustee.  It  provides  not  only 
for  the  immediate  possession  and  control  of  all  the  property  by 
the  °'**  trustee,  but  for  the  immediate  sale  thereof  by  him  for 
the  purpose  of  paying  the  creditors  in  the  order  that  they  art 
secured.  It  is  only  in  the  event  that  it  seems  to  the  trustee 
wise  and  advantageous  to  the  interests  of  the  creditors  that  he 
is  authorized  to  continue  the  business.  Nor  is  he  empowered, 
to  do  so  for  an  indefinite  time,  but  he  is  expressly  restricted  to 
the  period  of  one  year,  unless  the  operation  of  the  business  for 
that  length  of  time  demonstrates  that  a  continuance  of  the 
business  for  another  year  will  be  to  the  advantage  of  the  credit- 
ors wlio  have  not  then  been  paid.  But  even  if  that  be  demon- 
strated by  the  result  of  the  operation  of  the  business  for  a  year, 
yet,  upon  the  objection  of  a  majority  in  amount  of  the  unpaid 
creditors  to  a  further  continuance  of  the  business,  the  trustee 
is  required  to  sell  the  stock  of  merchandise  by  public  auction 
to  the  highest  bidder,  after  giving  reasonable  notice  of  the  time 
and  place  of  sale.  And  if  the  trustee  should  deem  it  wise  to 
run  and  operate  the  business  for  a  year,  instead  of  making  an 
immediate  sale  of  the  stock  of  merchandise,  the  deed  contains 
no  provision  that  the  trustee  shall  employ  the  grantor  as  agent 
or  clerk  to  assist  him  at  a  fixed  salary,  or  that  he  sliould  em- 
ploy him  at  all.  It  is  not  perceived  that  the  deed  contains  any 
reservation  whatever  for  the  benefit  of  the  grantor.  No  inter- 
est or  right  in  or  to  the  property,  or  possession  of  or  coiitroi 
over  it  or  its  proceeds,  is  reserved  to  him. 

Nor  rloes  the  law  condemn  as  vicious  and  illegal  the  provisinr. 
of  the  deed  giving  to  the  trustee  the  discrntionnrv  power  to  run 
and  operate  the  business  for  a  year,  if  he  deem  it  wise  to  do  so 
.\M.  St.  i;ei'.,  Voi,    l.XXV.— 51 
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having  in  view  the  interests  of  the  creditors.  It  is  not  manda- 
tory, and  decs  not  oblige  him  to  carry  it  on  for  a  single  day. 
He  may  immediately  sell  and  convert  the  property  into  money, 
and  apply  the  same  to  the  payment  of  the  debts  in  the  order 
that  they  are  secured.  It  is  only  if  in  his  judgment  best  for 
the  creditors  that  he  may,  in  his  discretion,  carry  on  the  busi- 
ness for  a  year,  taking  that  limited  and  definite  period  to  dis- 
pose of  the  stock  to  the  best  advantage  by  retailing  the  goods 
for  cash  in  the  usual  course  of  '^^  mercantile  trade  and  busi- 
ness, and  not  sacrifice  them  by  a  forced  sale  by  public  auction. 
The  provision  would  seem  to  be  a  salutary  one  instead  of 
fraudulent  and  illegal. 

It  is  also  proper  in  this  connection  to  observe  that  the  deed 
requires  the  trustee  to  proceed  at  once  to  collect  all  debts,  and 
from  such  collections,  and  the  proceeds  of  the  sale  of  the  prop- 
erty, and  out  of  the  operations  of  the  business,  if  it  is  operated, 
after  paying  certain  charges  and  expenses,  to  pay  the  debts  in 
the  order  of  their  priority. 

Nor  is  the  deed  rendered  fraudulent  by  the"  further  provision 
empowering  the  trustee  to  make  such  purchases  of  additional 
etock  for  cash  from  the  proceeds  of  his  operation  of  the  busi- 
ness as  will  aid  in  keeping  up  the  business  and  disposing  of  the 
other  stock  to  a  better  and  more  profitable  advantage.  It  con- 
fers upon  the  trustee  the  authority  to  make  only  such  purchases 
as  will  aid  in  keeping  up  the  business  and  disposing  of  the  other 
stock  more  advantageously.  The  language  of  the  provision 
ehows  clearly  that  the  purchases  of  additional  stock  were  to  be 
only  ancillary  to  the  winding  up  of  the  business.  The  power 
to  replenish  the  stock  for  this  purpose  is  not  illegal:  Marks  v. 
Hill,  15  Gratt.  400;  Williams  v.  Lord,  75  Va.  390. 

The  trustee  is  not  empowered  to  incur  any  debt  in  making 
Buch  purchases.  The  deed  does  not  authorize  him  to  borrow 
money  with  which  to  make  the  purchases,  nor  to  buy  on  credit. 
He  is  restricted  to  purchases  for  cash  received  from  the  opera- 
tion of  the  business.  Buying  for  cash  and  selling  for  cash, 
which  he  was  required  to  do  by  the  express  terms  of  the  deed, 
he  was  not  given  a  power  to  defeat  the  security  for  creditors 
provided  by  the  assignment  by  risking  the  casualties  of  trade. 
It  is  not  perceived  how  the  honest  and  prudent  exercise  of  the 
power  could  so  result.  The  deed  in  question  differs  very  ma- 
terially from  those  pronounced  to  be  fraudulent  and  void  in 
Lang  v.  Lee,  3  Rand.  410,  Sheppards  v.  Turpin,  3  Gratt.  3?3, 
and  Catt  v.  Knabe  Mfg.  Co.,  93  Va.  736,  which  were  the  au- 
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thorities  mainly  relied  ^^^  upon  by  the  learned  counsel  for  the 
appellants  to  show  its  invalidity.  It  is  free  from  their  pro- 
visions, which  were  incompatible  M'ith  the  avowed  object  of  the 
respective  grantors  to  furnish  an  indemnity  to  their  creditors, 
and  destructive  of  the  security  provided. 

In  Lang  v.  Lee,  3  Rand.  410,  the  deed  provided  that  the  stock 
of  goods  should  remain  in  the  possession  of  the  grantor,  re- 
served to  him  the  power  to  make  sales  of  them,  but  to  account 
to  the  trustee,  if  called  upon,  and  authorized  him  to  pay  off 
the  debts  secured  by  installments,  allowing  him  nearly  a  year 
to  do  so.  The  grantor,  while  atiecting  by  the  deed  to  devote 
the  goods  to  the  payment  of  debts,  retained  for  ten  months 
the  possession,  the  use,  and  the  power  of  selling  every  article 
thereof,  to  whom,  in  what  manner,  and  on  what  terms  he 
pleased,  but  to  account,  if  called  upon.  These  powers  were 
incompatible  with  the  avowed  purpose  of  the  deed.  The  only 
effect  of  the  assignment  was  to  mask  the  property.  As  was 
said  by  Judge  Carr  in  that  case,  we  cannot  "imagine  a  power 
more  completely  adequate  to  the  destruction  of  the  avowed 
purpose  of  the  deed  than  that  retained  by  the  grantor." 

In  Sheppards  v.  Turpin,  3  Gratt.  373,  the  deed  conveyed  the 
whole  estate  of  the  debtor  avowedly  for  the  purpose  of  secur- 
ing all  his  creditors,  yet  reserved  to  him  the  right  to  retain 
possession  of  all  the  property  for  three  years;  also,  the  right 
to  carry  on  his  business  as  a  brickmaker  to  any  extent  that  he 
and  bis  trustees  might  think  proper;  empowered  him  to  bor- 
row money  from  the  trustees,  and  they  to  advance  to  him  any 
sums  they  in  their  judgment  should  deem  sufficient  for  the 
prosecution  of  the  business;  authorized  the  trustees  to  become 
his  sureties  upon  all  contracts  for  the  hire  of  laborers  he  might 
make;  and  if,  at  any  time  after  such  loans  or  advancements 
were  made,  the  trustees  should  deem  his  conduct  injudicious  or 
unthrifty,  they  were  given  the  power  to  sell  the  trust  property, 
if  necessary  to  pay  such  loans  and  advancements,  and  to  dis- 
charge the  contracts  for  laborers  upon  ^*^  which  they  might 
have  become  sureties.  In  the  right  reserved  to  the  grantor 
to  carry  on  the  business  for  three  years  was  implied  the  power 
to  sell  the  stock  in  trade  on  hand  and  conveyed,  without  any 
provision  in  the  deed  securing  the  application  of  the  profits  of 
the  business  during  the  three  years  or  such  time  as  he  retained 
thi'  possession  and  carried  on  the  business  under  tlie  provisions 
of  the  deed,  or  of  the  profits  or  proceeds  arising  from  such 
transactions  as  might  be  based  upon  the  contemplated  advance- 
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ments  by  the  trustees,  to  the  payment  of  the  debts  secured. 
Judge  Daniel  truly  said:  "Under  the  power  to  make  the  loans 
provided  for  in  the  deed,  the  property  might,  at  the  expira- 
tion of  the  three  years,  have  stood  charged  with  sums  sufficient 
to  consume  it,  to  the  entire  exclusion  of  all  the  creditors  as- 
senting to  the  deed.'* 

In  Catt  V.  Knabe  Mfg.  Co.,  93  Va.  736,  the  deed  of  trust 
was  declared  to  be  illegal,  because  it  required  the  trustee  to 
conduct  the  school  known  as  the  "Wesleyan  Female  Institute 
for  a  period  of  eighteen  months,  and  to  that  end  authorized 
him  to  employ  tutors  and  such  other  agents  as  he  might  deem 
necessary,  and  pay  them  a  reasonable  compensation  for  their 
services  out  of  the  trust  funds,  and  made  their  salaries  and 
the  "running  expenses"  of  conducting  the  school  a  primary 
charge  upon  the  corpus  of  the  trust  funds  and  superior  to  the 
rights  of  the  creditors.  It  was  therefore  pronounced  fraudu- 
lent per  se  and  void,  because  it  subjected  the  corpus  of  the 
trust  to  the  hazard  of  the  unsuccessful  operation  of  the  school, 
and  made  the  operating  expenses  and  liabilities  prior  in  right 
to  the  creditors  in  the  distribution  of  the  proceeds  of  tKe 
trust  subject. 

Very  different  are  those  cases  from  that  at  bar.  The  incom- 
patible and  destructive  provisions  which  rendered  the  deeds  in 
those  cases  invalid  are  absent  from  the  deed  of  assignment  in 
this  case.  Here  the  possession  and  control  of  the  property 
conveyed  is  not  retained  by  the  debtor,  nor  the  right  reserved 
by  him  to  continue  the  business  and  sell  and  dispose  of  the 
stock  of  goods  '^^^  as  he  might  think  proper,  with  only  the 
personal  liability  to  account  to  the  trustee,  if  called  upon,  as 
in  Lang  v.  Lee,  3  Rand.  410;  nor  is  there  the  retention  of  pos- 
session by  the  debtor  for  three  years,  and  a  reservation  in  him 
of  the  right  to  carry  on  the  business,  to  sell  the  stock  in  trade 
on  hand,  or  to  borrow  money  to  operate  the  business,  and  the 
liabilities  so  incurred  in  the  operation  of  the  business,  made  a 
preferred  charge  upon  the  trust  subject,  thereby  subjecting  it 
to  the  casualties  of  trade,  as  in  Sheppards  v.  Turpin,  3  Gratt. 
3T3;  nor  an  express  and  positive  requirement  that  the  trustee 
shall  continue  the  business  for  a  definite  period,  whether  or 
not  he  deemed  it  judicious  to  do  so  in  the  interest  of  the  cred- 
itors secured,  or  it  proved  to  be  advantageous  to  their  interests, 
and  the  creditors  subordinated  in  the  distribution  of  the  pro- 
ceeds of  the  trust  fund  to  the  liabilities  incurred  in  the  con- 
duct of  the  business  by  the  trustee,  as  in  Catt  y.  Knabe  Mfg. 
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Co.,  93  Va.  73G;  but  an  absolute  conveyance,  and  unreserved 
dedication  of  all  the  esiaiu  ot  the  debtur  to  the  payment  of 
his  debts,  and  the  investment  of  the  trustee  with  the  im- 
mediate possession  and  entire  control  of  the  property,  and  the 
power  to  sell  the  same  at  once  privately  or  publicly,  as  a  wliole 
or  otherwise,  with  the  supuraddod  discretionary  power,  if  he 
should  deem  it  wise,  having  solely  in  view  the  interests  of  the 
creditors  secured,  to  carry  on  the  business  for  one  year,  and  to 
replenish  the  stock  with  such  purchases  as  would  enable  him 
the  more  readily  to  dispose  of  the  stock  of  merchandise  con- 
v(  yod,  as  ancillary  to  its  advantageous  conversion  into  cash, 
and  the  winding  up  of  the  trust.  The  business  was  not  to  be 
conducted  for  the  profit  and  benefit  of  the  debtor,  but  wholly 
with  the  view  to  the  largest  realization  of  the  trust  subject, 
and  the  greatest  advantage  of  the  creditors. 

In  ^larks  v.  Hill,  15  Gratt.  400,  it  was  held  that  a  power  in 
a  deed  of  trust  to  secure  creditors  to  the  trustee  to  continue 
the  business  and  replenish  the  stock,  if  merely  intended  as  a 
means  of  realizing  the  trust  fund,  and  with  a  view  to  the  wind- 
ing up  of  the  business,  as  is  plainly  apparent  was  the  object 
oi'  luese  *"'"'*'*  provisions  in  the  case  at  bar,  did  not  render  it 
fraudulent  per  se,  and  avoid  the  deed.  It  is  not  possible  to 
read  the  deed  in  this  case,  and  not  see  that  all  its  provi.-iMns 
were  solely  intended  to  realize  the  greatest  aniuujit  from  the 
tru-^t  sul)ject  for  the  payment  of  the  creditors,  and  were  not 
designed  to  benefit  the  debtor.  The  same  principle  vras  af- 
iinned  in  Williams  v.  Lord,  75  Ya.  401;  See,  aUo,  Catt  v. 
Knalje  Mfg.  Co.,  93  Ya.  740. 

Tiie  fact  that  the  trustee  elected  to  carry  on  the  business  for 
tlio  limited  period  prescribed  by  the  deed  did  not  invalidiite 
it.  The  right  to  do  so,  if  in  his  judgment  wise,  was  clearly 
conferred  upon  lum,  and,  as  seen  above,  such  a  pruvisiou  is 
nor  illegal. 

Nor  does  the  further  fact  that  the  trustee  em]iloycd  the 
debtor  as  liis  chief  salesman  to  disjjose  of  the  stock  of  mer- 
chandise do  so.  The  deed  of  trust  imposed  on  the  trustee 
no  obligation  to  cmiiloy  the  debtor,  in  the  event  that  he  should 
deem  it  wise  to  ''run  and  oiieratc  the  merchandise  business." 
but  simply  authorized  biiu  to  employ  agents  to  aid  him  in  dis- 
posing of  the  stock.  I'lie  (Iwr  of  trust  in  James  v.  Whitbreau,  9 
bbig.  L.  I'v'  Kq.  431,  and  also  in  C'late  v.  WiUiJms,  9  Etig.  L.  A: 
K(}.  -ISl,  expressly  aut'iorized  tlie  trustee  to  enaploy  the  grantor 
in  winding  up  the  trust,  and  in  carrying  on  the  business,  if 
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thought  expedient  by  the  trustee,  and  to  allow  him  such  sum 
for  his  services  as  the  trustee  might  think  proper,  but  did  not 
Bpeeify  the  salary  or  compensation  to  be  paid.  The  deeds  were 
sustained  in  both  cases.  These  cases  were  cited  with  approval 
by  this  court  in  Marks  v.  Hill,  15  Gratt.  400,  where  a  pro- 
vision in  a  deed  of  trust  that  the  trustee,  with  the  consent  in 
writing  of  certain  of  the  creditors  secured,  should  permit  a 
particular  one  of  the  grantors  to  carry  on  the  mercantile  busi- 
ness, the  stock  whereof  was  assigned  by  the  deed,  and  to 
replenish  the  same,  was  held  not  to  avoid  the  deed.  Our  con- 
clusion is,  that  the  deed,  the  validity  of  which  is  the  sub- 
ject of  this  controversy,  is  not  fraudulent  per  se,  and  should 
not  for  that  reason  be  declared  void. 

^^*^  A  further  objection  was  made  to  the  deed  that,  while 
it  stipulated  for  a  release  of  the  debtor  from  his  debts,  he  did 
not  deliver  up  all  his  estate  to  the  trustee,  it  being  charged 
that  he  withheld  certain  accounts  on  his  books  which,  he  as- 
serted, he  had  transferred  to  his  mother  to  pay  a  debt  he  owed 
her,  but  had  not  done  so. 

It  is  settled  law  that  where  a  debtor  stipulates  in  his  deed  of 
assignment  for  a  release  from  his  debts  by  his  creditors,  he 
must  convey  his  whole  estate.  He  cannot  convey  a  part  only 
to  pay  his  creditors,  and  keep  back  a  part  for  himself.  He  is 
imperatively  required,  where  he  stipulates  for  his  release,  to 
convey  all,  or  substantially  all,  of  his  estate,  or  all  of  sub- 
Btantial  value:  Long  v.  Meriden  Britannia  Co.,  94  Va.  594, 
and  the  numerous  authorities  there  referred  to  and  discussed. 

In  the  case  under  consideration,  the  debtor  granted  and  con- 
veyed to  the  trustee  for  the  payment  of  his  debts  his  entire 
estate.  By  the  express  terms  of  his  deed,  he  conveyed  every- 
thing and  omitted  nothing,  except  what  is  allowed  to  poor 
debtors,  and  exempted  by  law  from  subjection  to  the  payment 
of  debts:  Code,  sees.  3650,  3655.  He  granted  and  conveyed 
all  his  estate — his  land,  personal  property,  choses  in  action, 
and  all  other  estate  of  every  kind,  species,  and  description.  A 
deed  of  this  character,  although  it  stipulates  for  a  release  of 
the  debtor  by  his  creditors,  under  numerous  decisions  of  this 
court,  is  entirely  valid:  Long  v.  Meriden  Britannia  Co.,  94  Ya. 
594;  Skipwith  v.  Cunningham,  8  Leigh,  271,  31  Am.  Dec.  642; 
Kevan  v.  Branch,  1  Gratt.  274;  Phippen  v.  Durham,  8  Gratt. 
457;  Wickham  v.  Martin,  13  Gratt.  427;  Gordon  v.  Cannon, 
18  Gratt.  387;  Robinson  v.  Mays,  76  Va.  708;  Paul  v.  Baugh, 
85  Va.  955. 
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If  the  debtor  failed  to  turn  over  or  to  deliver  up  to  the 
trustee,  iu  pursuance  of  the  terms  of  the  deed,  auy  property 
of  any  kind,  except  that  embraced  in  the  exemption  in  favor 
of  poor  debtors,  that  fact  would  not  invalidate  the  deed  of  as- 
signment. The  title  to  all  the  property  was  absolutely  vested 
in  the  trustee  by  the  '^"^  conveyance,  with  the  right  to  take 
immediate  possession  thereof  for  the  purposes  of  the  deed,  and 
he  could  recover  from  the  debtor  or  other  person  any  that 
might  be  withheld  from  him. 

A  still  further  objection  was  made  to  the  deed,  as  an  im- 
pediment to  the  subjection  by  the  appellants  to  the  payment  of 
their  debts  of  the  property  conveyed  by  it,  that  the  certificate 
of  acknowledgment  does  not  show  that  the  deed  was  duly  ac- 
knowledged for  admission  to  record,  and,  consequently,  that 
its  recordation  was  invalid  to  affect  creditors  with  notice  there- 
of. The  specific  objection  made  to  the  acknowledgment  is 
that  it  purports  to  have  been  made  before  a  commissioner  iu 
chancery,  and  that  the  certificate  of  acknowledgment  does 
not  show  that  it  was  made  before  a  commissioner  in  chancery 
of  a  court  of  record,  nor  that  he  was  a  commissioner  in  chan- 
cery of  any  court.  The  caption  of  the  certificate  is:  "State  of 
Virginia,  City  of  Buena  Vista,  to  wit."  It  is  then  certified: 
"I,  T.  r.  Amole,  a  commissioner  in  chancery  for  the  city  afore- 
said, in  the  state  of  Virginia,  do  certify  that  G.  W,  Leckie  and 
E.  M.  Leckie,  whose  names  are  signed  to  the  writing  hereto 
annexed,  bearing  date  on  the  30th  day  of  August,  1897,  have 
acknowledged  the  same  before  me  in  my  city  aforesaid."  The 
certificate  then  concludes,  and  is  subscribed  as  follows:  "Given 
under  my  hand  this  30th  day  of  August,  1897.  T.  F.  Amole, 
Commissioner  in  Chancery." 

The  statute  (Code,  sec.  2501)  requires  that  a  deed  shall  be 
admitted  to  record  upon  a  certificate  of  acknowledgment  there- 
of before  certain  officers,  among  whom  is  specified  a  com- 
missioner in  chancery  of  a  court  of  record,  and  prescribes  the 
form  of  the  certificate.  The  acknowledgment  must  be  accord- 
ing to  the  prescribed  form,  and  the  certificate  thereof,  in 
that  form  or  to  that  effect,  be  written  upon  or  annexed  to 
the  deed  to  authorize  its  admission  to  record.  It  must  con- 
tain all  the  requisites  of  such  form,  and  no  omission  can 
be  supplied  by  parol  evidence:  First  Nat.  Bank  of  Harrison- 
burg V.  Paul,  75  Va.  594,  40  Am.  Rep.  740:  Virginia  Coal 
etc.  Co.  V.  Roberson,  88  Va.  116;  Hockman  v.  '^^  McClanahan, 
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«7  Va.  33;  Harkins  v.  Forsyth,  11  Leigh,  301;  Hairston  t. 
-Randolphs,  12  Leigh,  445. 

It  has  been  held  by  high  authority  that  if  the  certificate  of 
acknowledgment  does  not  show  the  official  character  of  the 
person  who  took  the  acknowledgment,  it  may  be  proved  by 
parol  evidence,  but  it  appears  that  this  was  where  the  form  of 
the  certificate  had  not  been  prescribed:  1  Devlin  on  Deeds,  sec. 
502;  Van  Ness  v.  Bank  of  United  States,  13  Pet.  17;  Rhaodes 
V.  Selin,  4  Wash.  C.  C.  718;  Byer  v.  Etnyre,  2  Gill,  150,  41 
Am.  Dec.  410;  Shults  v.  Moore,  1  McLean,  520;  Buss  v.  Wingate, 
30  Miss.  440. 

It  was  also  held  by  this  court  in  Harvey  v.  Borden,  2  Wash. 
(Va.)  156,  Ware  v.  Gary,  2  Call,  263,  and  Langhorne  v.  Hobson, 
4  Leigh,  224,  that  it  was  not  essential  that  the  official  char- 
4icter  of  the  persons  taking  the  acknowledgment  should  appear 
in  the  certificate,  but  that  it  would  be  presumed  that  the  ac- 
knowledgment was  made  before  officers  authorized  to  take  it. 
These  cases,  however,  arose  before  the  enactment  of  the  stat- 
ute prescribing  the  form  of  the  certificate  of  acknowledgment, 
which  had  the  effect  to  change  the  law  in  this  respect:  Acts 
1813,  c.  10,  sec.  2,  p.  35;  1  Eev.  Code  1819,  p.  363. 

The  certificate  of  acknowledgment  to  the  deed  in  question 
certifies  in  the  body  thereof  that  the  acknowledgment  was 
made  before  T.  F.  Amole,  a  commissioner  in  chancery,  and  it 
do  also  subscribed  by  him  as  such  officer.  This  description  of 
"his  official  character  implies  ex  vi  termini  that  he  was  a  com- 
missioner in  chancery  of  a  court  of  record,  for,  under  the  laws 
of  this  state,  there  are  no  such  officers  except  commissioners 
in  chancery  of  the  circuit  and  corporation  courts,  which  are 
courts  of  record. 

The  said  certificate  also  defines  the  territorial  jurisdiction  of 
the  officer  to  be  "the  city  of  Buena  Vista,"  and  shows  necessarily 
that  he  was  a  commissioner  in  chancery  of  the  corporation 
court  of  the  city  of  Buena  Vista,  for  there  was  not  up  to  that 
time  a  circuit  court  for  that  city:  Acts  1897-98,  p.  895.  A 
commissioner  ^^'*  in  chancery,  whose  territorial  jurisdiction 
was  limited  to  that  city,  was  plainly  a  commissioner  in  chancery 
of  the  corporation  court  of  that  city,  for  the  territorial  juris- 
diction of  a  commissioner  in  chancery  of  the  circuit  court  of 
Jiockbridge  county  would  be  the  said  county,  and  not  the  cor- 
porate limits  of  a  city  within  it. 

The  certificate  of  acknowledgment,  therefore,  certifies  in 
substance  that  T.  F.  Amole  was  a  commissioner  in  chancery 
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of  the  corporation  court  for  the  city  of  Buena  Vista.  It  de- 
scribes his  official  character,  and  shows  on  its  face  tliat  he  was 
a  person  authorized  by  law  to  take  acknowledgments  to  deeds. 
It  complies  substantially  with  the  requirements  of  the  stat- 
ute, which  is  all  that  is  necessary.  A  strict  or  literal  com- 
pliance is  not  required.  Acknowledgments  of  deeds,  either 
from  convenience  or  necessity,  are  frequently  made  before  and 
certified  by  inexperienced  or  illiterate  persons,  and  to  require 
that  certificates  of  acknowledgTnents  shall  conform  literally  to 
the  prescribed  form  would  jeopardize  titles  to  lands,  and  might 
sacrifice  valuable  rights  depending  upon  them.  A  substantial 
compliance  with  all  the  material  requirements  of  the  statute 
as  to  the  acknowledgment  of  the  deed  and  the  form  of  the 
certificate  is  all  that  is  necessary.  If  words  equivalent  to 
those  in  the  statute  are  used,  it  is  sufficient.  This  is  the  re- 
sult of  our  own  decisions,  and  also  the  general  current  of  the 
authorities:  Hockman  v.  McClanahan,  87  Va.  33;  Virginia  Coal 
etc.  Co.  V,  Eoberson,  88  Va.  116;  Hairston  v.  Randolphs,  12 
Leigh,  445;  Langhorne  v.  Hobson,  4  Leigh,  324;  Tod  v.  Baylor, 
4  Leigh,  498;  Siter  v.  McClanahan,  2  Graft.  293.  See,  also, 
1  Devlin  on  Deeds,  sees.  508,  510;  Livingston  v.  Kettelle,  1 
Gilm.  116,  41  Am.  Dec.  166,  and  note  thereto;  Touchard  v. 
Crow,  20  Cal.  150,  81  Am.  Dec.  113;  Russ  v.  TMngate,  30  Miss. 
440;  Kelly  v.  Calhoun,  95  U.  S.  710;  Carpenter  v.  Dexter,  8 
Wall.  Sis';  Summer  v.  Mitclicll,  29  Fla.  179,  30  Am.  St.  Rep. 
106. 

All  the  important  objections  to  the  validity  of  the  deed  have 
been  now  considered,  except  that  it  was  also  attacked  as  fraudu- 
lent '^^^  in  fact.  It  is  not  deemed  necessary,  nor  would  it 
be  profitable,  to  burden  or  prolong  the  opinion  with  a  discussion 
of  the  evidence  upon  this  point.  It  must  suffice  to  say  that  it 
does  not  sustain  the  charge. 

The  decree  of  the  corporation  court  must  be  affirmed. 


ASSIGNMENT  FOR  BENEFIT  OP  CREDITORS  —  WHEN 
VOID. — A  court  may  declare  an  assicrnnient  for  the  benefit  of  cred- 
itors void,  when  it  conlahis  any  reservation  of  interest,  advantage, 
or  l>onetit  to  the  assignor  inconsistent  with  the  object  of  the  con- 
veyance: Baldwin  v.  Feet,  22  Tex.  70S,  75  Am.  Dec.  806;  mono- 
grapliic  note  to  P.ank  (  t  l.irile  Ilock  v.  l''raii'<.  ."s  Am.  St.  Rep.  TS,  on 
■when  an  aR5?ipnraent  for  the  benefit  of  creditors  is  deemed  fraudu- 
lent, and  the  eflfect  of  the  fraud  on  the  a,ssignment. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  —  WHEN 
VAI..ID.— A  bona  fide  assignment  for  the  lK>nefit  of  all  crediroi-s 
is  pood,  when  it  conv<\vs  all  of  tlie  debtor's  property,  and  contra- 
venes no  express  provision  of  the  insolvent  laws:  Malcolm  v.  Hall, 
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9  Gill,  177,  52  Am.  Dec.  G88.  A  debtor  may  convey  his  property 
In  trust  to  pay  his  cre^litors  in  full,  or  in  unequal  portions,  pro- 
vided he  relinquishes  all  control  over  it,  stipulates  for  no  benefit 
for  himself  or  family,  and  fairly  appropriates  it  to  the  payment  of 
his  debts:  Gazzam  v.  Poyntz,  4  Ala.  374,  37  Am.  Dec.  745.  A  di- 
rection to  the  assignee  to  dispose  of  the  property  to  the  best  ad- 
vantage in  his  discretion,  is  valid:  Note  to  Brahmstadt  v.  Mc- 
Whii-tor,  31  Am.  Rep.  398,  but  see  note  to  Nicholson  v.  Leavitt,  57 
Am.  Dec.  505. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS^CONVEY- 
ANOE  OF  WHOLE  PROPERTY— WITHHOLDING  PROPERTY 
—EXACTING  RELEASE.— A  deed  of  assignment  for  the  benefit  of 
creditors  must  show  on  its  face  that  all  of  the  debtor's  property  is 
included  in  the  assignment:  Note  to  Turuipseed  v.  Schaefer,  2  Am. 
St.  Rep.  24.  A  reservation  of  property  by  the  debtor  invalidates 
his  assignment  particularly  where  the  grantor  exacts  a  release  from 
creditors:  Note  to  Turnipseed  v.  Schaefer,  2  Am.  St  Rep.  24.  But 
the  fact  that  an  assignor  has  withheld  a  part  of  the  assigned  prop- 
erty will  not  Invalidate  the  assignment  because  the  title  to  the 
property  passes  to  the  assignee:  Note  to  Moody  v.  Carroll,  10  Am. 
St.  Rep.  739.  Compare  the  note  to  Bank  of  Little  Rock  v.  Frank, 
58  Am.  St  Rep.  81,  85. 

ACKNOWLEDGMENT  OF  DEED— SUFFICIENCY  OF.— It  is 
the  policy  of  tiu-  law  to  uphol.l  cenincates  of  aclYUOwledgment: 
Summer  v.  Mitchell,  29  Fla.  179,  30  Am.  St.  Rep.  IOC;  but  there 
must  be  a  substantial  compliance  with  all  statutory  require- 
ments. Such  a  compliance,  however,  as  to  the  acknowledg- 
ment and  the  form  of  the  certificate,  is  all  that  is  necessary: 
See  monographic  note  to  Livingston  v.  Kettelle,  41  Am.  Dee. 
1G8,  1G9,  on  when  acknowledgments  of  deeds  are  fatally  defective 
and  when  not.  A  certificate  of  acknowledgment  must  be  held  suffi- 
cient, when  it  shows,  either  alone,  or  aided  by  the  instrument  ac- 
knowledged, that  the  acknowledgment  was  made  before  or  taken 
bv  anv  officer  authorized  by  law  to  do  so:  Summer  v.  Mitchell,  29 
Fla.  179,  30  Am.  St.  Rep.  106. 

EVIDENCE  — SUPPLYING  DEFECTS  IN  ACKNOWLEDG- 
MENT.—PAROL  EVIDENCE  is  inadmissible  to  supply  defects  in 
a  certificate  of  acknowledgment,  except  in  cases  of  fraud,  collusion, 
or  forgery:  Barnet  v.  Bamet  15  Serg.  &  R.  72,  16  Am.  Dec.  516; 
Cox  V.  Holcomb,  87  Ala.  580,  13  Am.  St.  Rep.  79;  First  Nat  Bank 
V.  Paul,  75  Va.  594,  40  Am.  Rep.  740;  note  to  Jordan  v.  Corey,  52 
Am.  Dec.  520. 
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SHERIFFS.-A  RETURN  ON  A  WRIT  OR  PROCESS  Ifl  the 
short  official  stateiiiont  of  the  ollicer,  indorsed  thereon,  of  what 
he  has  done  lu  obedience  to  the  uiaudiite  of  the  writ,  or  why  he  has 
done  nothhig. 

SHERIFFS— RETURN— SUFFICIENCY  OF.— A  return,  by  a 
sheriff,  on  a  writ  or  process,  of  any  fact  showing  why,  without 
fault  or  negligence  on  his  part,  he  has  been  prevented  from  com- 
plying with  tlie  mandate  of  the  writ,  is,  when  indorsed  upon  the 
writ  or  process,  a  suUicieut  return. 

EXECUTION— RIGHT  TO  CONTROL.— In  executing  a  writ 
of  fieri  faf^ias,  the  sheriff  is  the  agent  of  the  plaintiff,  who  is  en- 
titled to  its  proceeds.  Hence,  the  plaintiff  and  his  attorneys  have 
the  riglit  to  control  the  execution  and  to  say  whether  the  officer 
shall  levy  it  or  return  it  without  doing  so. 

EXECUTION  — RETT'UN  WITHOUT  DATE  —  PRESUMP- 
TION.— A  return  without  date,  made  on  an  execution.  Is  presumed 
to  have  been  made  while  the  sheriff  had  the  right  to  make  it,  and 
in  du-e  time. 

EXECUTION.— THE  FAILURE  TO  RETURN  A  WRIT  OF 
FIERI  FACIAS  ON  THE  RETURN  DAY  does  not  destroy  the 
the  legal  effect  of  the  return  indorsed  upon  it.  The  record  is  not 
complete  until  the  writ  is  returned,  but  when  a  proper  return  of 
the  writ  is  made,  though  after  the  return  day,  such  return  is 
thenceforth  competent  evidence  of  the  facts  therein  stated. 

EXECUTION— CONCLUSIVENESS  OF  RETURN.— A  suffi- 
cient return  upon  an  e.Kecution  is  conclusive  between  the  parties. 

EXECUTION— COMPELLING  OFFICER  TO  MAKE  RE- 
TURN.—Neither  of  the  parties  to  a  suit  can  be  deprived  of  the  bene- 
fit of  a  return,  on  a  writ  of  execution,  by  the  oilicer's  neglect  or 
failure  to  return  the  writ  by  the  return  day,  and,  if  he  fails  to  do 
so.  he  may  be  compt'llrd,  by  process  of  contempt,  or  by  a  proceed- 
ing su!).iect.iug  him  to  forfeitures  and  penalties,  to  make  a  return 
upon  the  writ  and  to  return  it, 

INTEREST- ABATEMENT  OF— WHEN  NOT  ALLOW- 
ABLE.—After  judgment  has  been  obtained  for  a  debt,  both  prin- 
cipal and  interest,  it  is  too  late  to  raise  the  question  of  an  abatement 
of  interest. 

Appeal  from  two  decrees  of  a  circuit  court  wherein  the  ap- 
pellee, Hardy's  administrator,  proved  his  debt  against  the  ap- 
pellant, Eowe's  administrator. 

H.  R.  Pollard  and  W.  W.  Woodward,  for  the  appellant. 

J.  B.  Do]iovan,  for  the  appellee. 

^''^  RTELY,  J.  It  is  a.sserted  that  the  conrt  erred  in  not 
holding  that  the  judgment  of  the  appellee  was  barred  by  the 
statute  of  limitations.     The  plea  of  the  statute  was  based  upon 
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the  contention  that  more  than  ten  years  had  elapsed  since  the 
date  of  the  judgment,  without  an  execution  having  been  issued 
upon  it  on  which  there  was  a  valid  return  by  an  oihcer. 

The  judgment  was  obtained  in  the  circuit  court  of  Gloucester 
county  at  its  October  term,  1869,  and  a  writ  of  fieri  facias 
issued  upon  it  on  November  24,  1869,  returnable  to  February 
rules  1870.  It  went  into  the  hands  of  the  sheriff  of  Gloucester 
county  on  December  20,  1869,  and  while  in  his  hands  it  was 
indorsed  by  the  attorneys  for  the  plaintiff  as  follows:  "The 
sheriff  is  hereby  directed  to  return  this  execution  without 
levying  it,  January  3,  1870.  Donovan  &  Page,  p.  q."  In  pur- 
suance of  this  order,  it  was  indorsed  by  the  officer  as  follows: 
*'Eeturn  this  execution  by  order  of  the  attorney  for  the  plain- 
tiff. J.  C.  Eowe,  «^«  D.  for  J.  L.  Waterman,  S.  G.  C";  and 
on  March  19,  1870,  it  was  filed  in  the  clerk's  office  from  which 
it  issued. 

By  sections  12  and  13,  chapter  186,  of  the  code  of  1860  a 
judgment  is  barred  after  the  lapse  of  "ten  years  from  the  re- 
turn day  of  an  execution  on  which  there  is  no  return  by  an 
officer,"  but  a  scire  facias  or  action  may  be  brought  "within 
twenty  years  from  the  return  day  of  an  execution  on  which 
there  is  such  return." 

In  the  account  of  debts  ordered  by  the  court  to  be  taken  in 
this  cause  by  one  of  its  commissioners,  the  judgment  in  con- 
troversy, subject  to  certain  credits,  was  reported  as  a  debt 
against  the  estate  of  the  intestate  of  the  appellant  by  the  com- 
missioner on  November  10,  1886,  which  was  less  than  twenty 
years  from  the  return  day  of  the  execution  issued  upon  it,  and 
also  less  than  twenty  years  (about  seventeen  years)  from  the 
date  of  the  judgment. 

It  is  objected  that  the  statutory  bar  to  the  judgment  is  ten 
and  not  twenty  years,  because  the  return  indorsed  on  the  execu- 
tion by  the  officer  is  not  such  a  return  to  keep  alive  the  judg- 
ment as  is  contemplated  by  the  statute,  but  that  the  officer 
should  have  returned  whether  the  money  was  or  could  not  be 
made,  or  if  there  were  only  part  thereof  which  was  or  could 
not  be  made,  he  should  have  returned  the  amount  of  such  part. 
This,  however,  is  not  the  only  sufficient  return  which  the  of- 
ficer can  make.  His  return  may  also  be  of  the  existence  of 
such  a  state  of  facts  as,  without  fault  or  negligence  on  his  part, 
prevented  a  compliance  with  the  mandate  of  the  writ.  A  re- 
turn on  a  writ  or  process  is  the  short  official  statement  of  the 
officer  indorsed  thereon  of  what  he  has  done  in  obedience  to 
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the  mandate  of  the  writ,  or  why  he  has  done  nothing.  He  may 
have  been  prevented  from  obeying  the  mandate  of  the  writ 
by  an  injunction,  or  by  a  supersedeas,  or  by  the  order  of  the 
plaintiff  or  his  attorney  directing  him  to  hold  it  up,  or  to  re- 
turn it  to  the  clerk's  ofHce  without  levying  it.  A  return  of 
any  of  these  facts,  indorsed  "'^'^  upon  the  writ,  is  a  sufficient 
return:  3  Blackstone's  Commentaries,  273;  2  Bouvier's  Law 
Dictionary,  919;  Freeman  on  Executions,  sees.  355,  356;  Her- 
man on  Executions,  sec.  237;  McKenney  v.  Waller,  1  Leigh, 
434;  State  v.  Bulkeley,  61  Conn.  363;  McCrory  v.  CliafTiu,  1 
Swan,  307;  Eaken  v.  Boyd,  5  Snecd,  206;  Union  Bank  v.  Barnes, 
10  Humph.  244;  State  v.  McDonald,  9  Humph.  606;  Patton 
V.  Marr,  44  N.  C.  377. 

In  the  case  at  bar,  the  order  of  the  attorneys  for  the  plain- 
tiff to  the  sheriff,  to  return  the  execution  without  levying  it, 
was  indorsed  by  them  on  the  writ  shortly  after  it  came  to  the 
hands  of  the  ofTicer,  and  relieved  him  from  the  duty  of  levying 
the  execution  and  making  the  money.  In  executing  the  writ, 
the  sheriff  was  the  agent  of  the  plaintiff,  who  was  entitled  to  its 
proceeds,  and  he  and  his  attorneys  had  the  right  to  control  the 
execution  and  to  say  whether  the  officer  should  levy  it  or  re- 
turn it  without  doing  so:  Crocker  on  Sheriffs,  sec.  412;  Freeman 
on  Executions,  sees.  108,  368;  Levy  v.  Abbott,  19  L.  J.,  N.  S., 
62;  State  v.  ilcDonald,  9  Humph.  606;  Jackson  v.  Anderson,  4 
Wend.  480;  Walters  v.  Sykes,  22  Wend.  568;  State  v.  Boyd,  63 
Ind.  428;  Humphrey  v.  Hitt,  6  Graft.  509,  52  Am.  Dec.  133; 
Walker  v.  Comiiionwealfh,  18  Graft.  13,  98   Am.  Dec.  631. 

In  Plamilton  v.  McConkey,  83  Va.  533,  the  execution  was 
returned  thus  indorsed:  "Not  levied  by  reason  of  the  stay  lau"; 
and  the  return  was  held  to  be  sufficient.  In  that  case,  the 
statute  in  question  was  construed,  and  the  decision  is  conclu- 
tiive  apainst  the  objection  of  the  insufTicioncy  of  the  return. 
The  court  there  said:  "But  whotlier  the  return  is  true  or  false, 
suiiioicnt  or  insufficient,  is  not  a  question  which  can  arise 
under  the  statute  in  question.  The  statute  does  not  prescribe 
concerning  a  true  or  sufficient  return,  but  concerning  a  're- 
turn of  an  officer.'  ...  .  But  it  provides  that  the  limitation, 
where  there  is  a  return  by  an  officer,  shall  be  twenty  years;  and 
it;'  the  return  of  the  officer  is  indorsed  on  the  execution,  it  bring? 
the  same  within  ^^"^^  the  meaning  of  the  twelfth  section  of 
chapter  1S6  of  the  code  of  18G0." 

The  revision  of  the  statute  law  made  bv  the  code  of  1887  now 
defines  the  character  of  the  return  which  will  prevent  the  bar 
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of  the  statute  for  twenty  years  from  the  return  day  thereof, 
and  prescribes  that  "any  return  by  an  officer  on  an  execution 
showing  that  the  same  has  not  been  satisfied,  shall  be  a  suffi- 
cient return  within  the  meaning"  of  the  statute:  Code  1887, 
sec.  3577. 

The  return  of  the  sheriff  on  the  execution  in  this  case  bears 
no  date,  and  the  execution  was  not  filed  in  the  clerk's  office 
from  which  it  issued  until  March  19,  1870,  which  was  after  the 
return  day.  It  was  argued  that  the  return,  to  be  valid  and  to 
have  the  effect  of  keeping  the  judgment  alive,  must  have  been 
indorsed  on  the  execution  by  the  sheriff  on  or  before  the  return 
day,  and  the  execution  returned  by  him  to  the  clerk's  office  on 
or  before  that  day,  and  that  if  the  return  was  thereafter  in- 
dorsed on  the  execution,  or  the  execution  thereafter  returned 
to  the  clerk's  office,  the  return  had  "no  legal  effect,"  and  was 
"inadequate  to  enlarge  the  limitation  from  ten  to  twenty  years, 
and,  as  a  consequence,  the  judgment  was  not  enforceable  after 
October,  1879." 

The  presumption  of  law  is,  until  the  contrary  is  proved,  that 
the  officer  has  performed  his  duty  (1  Greenleaf  on  Evidence, 
sec.  40;  Freeman  on  Executions,  sec.  355;  O'Bannon  v.  Saun- 
ders, 24  Gratt.  138;  Hartwell  v.  Root,  19  Johns.  345,  10  Am. 
Dec.  232;  Maury  v.  Cooper,  3  J.  J.  Marsh.  224;  Egery  v. 
Buchanan,  5  Cal.  53),  and  it  is,  therefore,  to  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  the  return  on  the 
execution  in  this  cause,  being  without  date,  was  made  while  the 
sheriff  had  the  right  to  make  it,  and  in  due  time. 

As  to  the  other  part  of  the  objection  that  the  execution  was 
not  returned  and  filed  in  the  clerk's  office  until  after  the  return 
day,  the  failure  to  return  it  on  the  return  day  did  not  destroy 
the  legal  effect  of  the  return  indorsed  upon  it.  All  that  can  be 
*''^  said  is  that  the  record  of  the  execution  was  not  complete 
until  the  execution,  with  the  return  thereon  of  the  officer,  was 
deposited  by  him  in  the  clerk's  office,  and  that  the  return  upon 
the  execution  did  not  become  a  matter  of  record  and  competent 
evidence  as  such  until  the  execution  was  so  returned.  But 
when  deposited  by  the  sheriff  in  the  clerk's  office  from  which  it 
issued,  the  return  of  the  sheriff,  being  such  as  he  was  author- 
ized to  make,  completed  the  record  of  the  execution,  and  be- 
came thenceforth  competent  record  evidence  of  the  facts  stated 
in  the  return,  although  the  execution  was  not  filed  in  the  clerk's 
office  until  after  the  return  day  thereof:  1  Greenleaf  on  Evi- 
dence, sec.  521;  Crocker  on  Sheriffs,  sees.  40,  43,  45;  Freeman 


Dec.  18  9.]  RowE  v.  Hardy.  815 

on  Executions,  sec.  353;  Herman  on  Executions,  sec.  241; 
Whitmore  v.  l^'ooke,  Sayers,  299;  Gyfford  v.  Woodgate,  11  East, 
297;  Pig-ot  v.  Davis,  3  Hawks,  25;  Hardy  v.  Gascoignes,  6  Port. 
447;  Welsh  v.  Joy,  13  Pick.  477;  Nelson  v.  Cook,  19  111.  440; 
Davis  V.  Clements,  2  N.  H.  390;  Eeinington  v.  Linthicum,  14 
Pet.  84. 

It  is  the  duty  of  a  sheriff  or  other  ministerial  officer  to  return 
all  writs  on  the  return  day  thereof  with  a  short  account  in  writ- 
ing indorsed  by  him  thereon  of  the  manner  in  which  he  has 
executed  the  same,  or  why  he  has  done  nothing.  A  return  up- 
on an  execution,  which  is  sufficient  in  law- — that  is,  a  return 
which  the  officer  had  the  right  to  make — is  conclusive  between 
the  parties,  and  they  are  interested  to  have  the  officer  perform 
his  full  duty,  to  make  his  return  and  file  the  writ  with  its 
proper  custodian.  Neither  of  the  parties  can  be  deprived  of 
the  return  by  his  neglect  or  failure  to  return  the  writ  by  the 
return  day,  and  the  court  in  which  the  judgment  was  obtained, 
upon  which  the  execution  issued,  may,  if  the  writ  be  not  re- 
turned in  due  time,  award  a  rule  against  the  officer  to  return  it, 
and  if  he  do  not  obey  the  rule,  compel  him  to  make  his  return 
upon  the  writ  and  to  return  it  by  attaching  and  fining  him  for 
contempt:  2  Bouvier's  Law  Dictionary,  919;  Crocker  on  Sher- 
iffs, sec.  40;  State  v.  Bulkeley,  61  Conn.  363;  People  v.  Everest, 
4  Hill,  71. 

******  The  failure  of  an  officer  to  make  due  return  on  and  of 
any  process  subjects  him  to  a  forfeiture  of  twenty  dollars;  and 
provision  is  also  made  in  case  of  continued  failure  for  further 
forfeitures  and  fines:  Code  1860,  c.  49,  sees.  27,  28;  Code  1887, 
sees.  900,  901. 

And  it  is  made  the  official  duty  of  the  clerk,  from  whose  office 
the  process  issued,  if  it  be  not  returned  on  the  return  day,  to 
issue  a  rule  against  the  officer,  returnable  to  the  next  succeed- 
ing term  of  the  court,  to  appear  and  show  cause  why  he  should 
not  be  fined  for  his  said  default:  Code  1887,  sec.  900. 

Why  these  provisions  to  force  the  return  of  process,  if  noth- 
ing is  to  be  gained,  no  good  purpose  to  be  served?  Why  power 
in  the  court  to  oblige  the  officer  to  do  so,  if  it  is  uselessly  ex- 
erted? Why  subject  him  to  forfeitures  and  penalties  to  compel 
him  to  make  return  upon  the  writ  and  to  return  it,  if  the  re- 
turn, when  it  is  made  and  the  writ  is  returned,  however  suifi- 
ciont  in  law  the  return  may  be,  is  a  mere  nullity  and  without 
legal  effect,  only  because  it  was  not  made  and  the  writ  returned 
on  the  return  day?     The  answer  is,  that  the  return  on  the  writ 
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is  not  null,  but  that  when  made  and  the  writ  returned,  it  com- 
pletes the  record  of  the  writ,  becomes  competent  record  evi- 
dence of  the  facts  returned,  and  the  parties  are  entitled  to  the 
benefit  of  their  legal  effect. 

It  is  next  asserted  that  the  court  erred  in  not  holding  that  the 
debt  was  paid.  The  debt,  as  stated  above,  is  due  by  judgment, 
and  is  a  matter  of  record.  The  burden  of  establishing  pay- 
ments and  proving  that  there  was  no  longer  any  balance  due 
upon  it  devolved  upon  the  administrators  of  the  debtor.  Credit 
was  allowed  for  all  payments  of  which  they  produced  any  evi- 
dence. At  their  instance,  the  commissioner  required  the  ad- 
ministrator of  the  creditor  and  his  attorney  to  produce  before 
him  all  books  and  papers  in  their  possession  or  under  their  con- 
trol showing  the  amounts  that  had  been  paid  on  account  of  the 
debt,  or  a  certified  statement  ***  thereof  from  the  books. 
They  did  so,  and  furnished,  among  other  credits,  some  for 
which  no  receipts  were  produced.  All  payments  that  were  ac- 
knowledged, or  of  which  there  was  any  evidence,  were  allowed. 
There  is  no  evidence  that  any  payment  was  made  for  which 
credit  was  not  allowed  by  the  commissioner.  His  statement  of 
the  debt  and  report  of  the  balance  found  to  be  due  on  the  judg- 
ment, with  the  exception  of  an  abatement  of  interest  for  the 
three  years  that  the  creditor  was  within  the  lines  of  the  Fed- 
eral army,  was  approved  by  the  court  and  a  decree  entered  for 
its  payment.  The  decree  accords  with  the  evidence,  and  is 
proper  and  right. 

The  debtor  died  in  May,  1885,  and  only  a  few  months  before 
his  death  made  two  payments  on  account  of  the  judgment,  to 
wit,  the  sum  of  two  hundred  and  sixty-five  dollars  on  January 
9,  1885,  and  one  hundred  dollars  on  March  7,  1885,  which  was 
an  admission  on  his  part  that  up  to  that  time  the  judgment 
had  not  been  discharged:  Updike  v.  Lane,  78  Va.  132;  Cole  v. 
Ballard,  78  Va.  139. 

The  exception  to  the  report  of  the  commissioner  abating  in- 
terest for  three  years  during  the  war,  because  the  creditor  was 
for  that  period  within  the  lines  of  the  Federal  army,  was  prop- 
erly sustained.  Judgment  had  been  obtained  for  the  debt,  both 
principal  and  interest,  and  there  was  no  power  to  a/bate  any 
part  of  the  interest  any  more  than  there  would  have  been  to 
abate  a  part  of  the  principal.  The  matter  had  passed  into 
judgment,  and  it  was  too  late  to  raise  the  question  of  an  abate- 
ment of  the  interest:  Eatcliife  t.  Anderson,  31  Gratt  105,  31 
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Am.  Eep.  716;  Robert  v.  Cocke,  28  Gratt.  207;  Marpole  v. 
Gather,  78  V».  239. 

Cross-error  was  assigned  by  the  appellee  to  the  allowance  of 
two  credits  on  the  judgment  of  one  hundred  dollars  each,, 
one  on  January  5,  1883,  and  the  other  on  March  7,  1885.  They 
are  sustained  by  the  evidence,  and  were  properly  allowed. 

The  decree  of  the  circuit  court  must  be  affirmed. 


EXECUTION -CONTROL  OF.— As  the  plaintiff  Is  the  person 
who  is  most  interesrted  in  the  writ,  the  sheriCf  should  generally  heed 
his  instructions,  and  permit  him  to  have  substantial  control  of  the 
writ:  See  extended  note  to  McDonald  v.  Neilson,  14  Am.  Dec.  457. 

EXECUTION— RETURN  OF  SHERIFF— CONCLUSIVENESS 
OF.— A  sherifT's  return,  regular  on  Its  face,  Is  conclusive  upon  the 
parties  to  the  suit  and  their  privies:  Note  to  Stewart  v.  Duncan, 
28  Am.  St  Rep.  368. 

EXECUTION.— AN  OFFICER'S  CONTROL  OYER.  HIS  RE- 
TT'RN  lasts  as  long  as  the  writ  remains  In  his  hands:  Dixon  v> 
Wliite  Sewing  Machine  Co.,  128  Pa.  St.  897,  15  Am.  St.  Rep.  683. 

THE  PRESUMPTION  IS  THAT  OFFICERS  have  performed 
their  official  duty:  Note  to  Hogue  v.  Corblt,  47  Am.  St  Rep.  238. 

SHERIFFS— COMPELLING  RETURN.— A  defendant,  as  well  as 
a  plaintiff,  may  proceed  against  a  negligent  officer,  by  rule 
and  attachment,  to  compel  him  to  return  an  execution  in  due  time: 
See  monographic  note  to  Sloan  v.  Case,  26  Am.  Dec  671,  discussing 
the  subject 
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Chbhalis  County  v.   Hutohbson. 

[21  Washington,  82.] 

ESTOPPET-^-OOUNTY  IS  NOT  ESTOPPED  BY  THE  UN- 
AUTHORIZED ACTS  OF  ITS  AGENTS.— If  a  board  of  county 
commissioners  agrees  with  the  county  superintendent  of  schools 
to  pay  him  a  certain  amount  for  each  school  visited,  and  audits  and 
allows  a  claim  for  such  services,  when  it  is  without  authority  to 
make  such  a  contract,  because  restricted  by  the  constitution,  and 
when  it  has  no  authority  to  audit  and  allow  such  claim  because  the 
statute  directing  its  allowance  is  invalid,  the  county  is  not  estopped, 
by  such  unauthorized  acts  of  its  agents,  from  questioning  the  valid- 
ity of  county  warrants  issued  in  payment  of  the  claim. 

J.  A,  Hutcheson,  for  the  appellant. 

W.  H.  Abel,  prosecuting  attorney,  for  the  respondent. 

®^  EEAVIS,  J.  Action  by  Chehalis  county  to  enjoin  the 
payment  of  county  warrants  issued  to  appellant  as  county  su- 
perintendent in  payment  for  visiting  county  schools.  Appel- 
lant was  superintendent  of  the  county  schools  of  the  county 
from  January,  1893,  to  January,  1897,  and  during  that  time 
filed  itemized  claims  for  which  the  warrants  in  question  were 
issued,  claiming  three  dollars  for  each  school  visited,  and 
mileage  at  the  rate  of  ten  cents  per  mile  for  each  mile  neces- 
sarily traveled  in  making  such  visits.  There  is  no  controversy 
here  with  reference  to  mileage.  The  claims  were  regularly 
allowed  by  the  board  of  county  commissioners  and  warrants 
issued  thereon  by  the  auditor.  The  complaint  alleges  that  the 
warrants,  so  far  as  based  on  the  visits,  were  void,  and  prays 
to  have  them  adjudged  void  and  canceled.     A  demurrer  to  the 
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complaint  was  overruled  and  the  answer  set  up  that  the  visits 
were  made  and  the  'distance  traveled  at  great  expense,  as 
charged  *^  in  the  respective  claims;  set  up  that  the  county 
embraced  a  large  area  of  heavily  timbered  country,  traversed 
by  many  rivers;  that  the  roads  were  poor,  and  that  it  was  very 
expensive  traveling;  and  also  that  the  boar  1  of  county  com- 
missioners had  represented  to  appellant  that  he  would  l^e  paid 
the  three  dolhirs  for  each  school  visited;  that  it  had  been  the 
custom  of  the  commissioners  to  allow  such  payment  to  the 
county  superintendent  and  aiiovv  such  claims  from  time  to  time, 
and  that  appellant,  relying  on  the  provisions  of  the  law  then  in 
force  and  the  representations  of  the  board  of  commissioners  and 
of  like  boards  throughout  the  state,  made  the  visits  to  the 
schools  of  his  county  as  often  as  necessary.  The  superior  court 
adjudged  the  warrants  which  are  unpaid,  in  so  far  as  they  are 
based  on  charges  of  three  dollars  for  each  school  visited,  to  be 
void  and  canceled. 

In  the  case  of  Cox  v.  Holmes,  14  Wash.  255,  decided  in 
^larcli,  189G,  it  was  deternrined  that,  under  article  11,  section 
8,  of  the  constitution,  providing  that  the  legislature  shall  fix 
the  compensation  by  salaries  of  all  county  officers  except  certain 
enumerated  ones,  the  provisions  contained  in  the  Laws  of  1890, 
page  361,  section  17,  providing  that  the  county  superintendent 
shall  receive  com^pensation  at  the  rate  of  three  dollars  for  each 
school  visited,  are  invalid.  But  the  main  contention  of  appel- 
lant here  is  that,  though  the  statute  directing  the  allowance 
by  the  county  board  of  three  dollars  for  each  school  visited  was 
invalid,  because  in  conflict  with  the  constitution,  yet  the 
county  board  having  agreed  before  the  services  were  performed 
to  make  sucb  allowance,  and  having  thereafter  duly  audited 
and  allowed  appellant's  claim,  the  subsequent  decision  that  the 
statute  was  unconstitutional  should  not  affect  the  validity  of  his 
warrants,  and  contends  that  the  county  is  estopped  from  ques- 
tioning their  validity.  Authorities  are  cited  approving  the 
principle  that,  when  ^  contracts  are  made  by  individuals 
■under  an  invalid  law,  the  subsequent  declaration  of  its  invalidity 
will  not  change  the  relation  of  the  parties  under  the  contract, 
and  that  an  estoppel  arises  in  favor  of  the  one  claiming  right* 
under  such  contract,  and  that,  where  such  contracts  are  per- 
formed, the  subsequent  dedaratiori  of  the  invalidity  of  tlie  stat- 
ute will  not  afu'ct  the  parties  to  them;  and  this  is  undoubtedly 
the  rule.  But  a  different  question  is  presented  here.  If  there 
is  an  original  lack  of  authority  upon  the  part  of  the  board  of 
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county  commissioners  to  make  an  agreement  to  pay  for  visit- 
ing schools,  then  such  contract  is  void  ab  initio;  and  likewise 
if  there  existed  no  power  on  the  part  of  the  board  to  allow 
appellant's  claim  of  three  dollars  for  each  school  visited,  it  is 
void,  and  the  county  is  not  estopped.  The  ground  of  this  rule 
is  that  the  acts  of  its  officers  are  unauthorized  and  void,  and 
that  one  dealing  with  them  is  bound  to  take  notice  of  the  ex- 
tent of  their  powers.  In  2  Herman  on  Estoppel,  page  1365,  it 
is  observed:  "The  true  principle  in  such  cases  is  well  settled 
that  one  cannot  do  indirectly  what  cannot  be  done  directly, 
and,  where  there  is  no  power  or  authority  vested  by  law  in  offi- 
cers or  agents,  no  void  act  of  theirs  can  be  cured  by  aid  of  the 
doctrine  of  estoppel.  Where  there  is  power,  and  it  is  irregu- 
larly exercised,  or  there  are  defects  and  omissions  in  exercising 
the  authority  conferred  by  law,  the  doctrine  of  equitable  es- 
toppel may  well  be  applied  by  courts." 

In  the  case  at  bar,  the  board  of  county  commissioners,  the 
agents  of  the  county,  were  without  authority,  because  restricted 
by  the  constitution,  to  make  a  contract  with  appellant  to  pay 
him  three  dollars  for  each  school  that  he  visited.  The  same 
want  of  authority  existed  to  audit  and  allow  a  claim  for  such 
services  under  the  invalid  statute;  and  under  well-settled  prin- 
ciples, from  which  the  court  ***  cannot  depart,  the  county  is 
not  estopped  by  the  unauthorized  acts  of  its  agents. 

The  judgment  of  the  superior  court  is  therefore  affirmed. 

Dunbar,  Fullerton,  and  Anders,  JJ.,  concur. 


ESTOPPEI^MUNICTPAL  CORPORATIONS.-That  the  doc- 
trine of  estoppel  has  been  extended  to  municipal  corporations,  see 
Hutchinson  etc.  R.  R.  Co.  v.  Board  of  Commrs.,  48  Kan,  70,  30  Am. 
St.  Rep.  273.  Compare  Weston  v,  Syracuse,  158  N.  Y.  274,  70  Am. 
St.  Rep.  472,  where  a  city  was  held  not  to  be  estopped,  by  the  con- 
duct of  its  officers,  from  denying  the  validity  of  a  resolution  passed 
by  the  city  council. 
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Lane  v.  Spokane  Falls  &  Northern  Railway  Co. 

[21  Washington,  119.] 

TRIAL  — POWER  TO  ORDER  PERSONAL  EXAMINA- 
TION.—In  a  civil  action  to  recover  damages  for  an  Injury  to  the 
person,  the  court  has  power,  on  application  of  the  defendant,  to 
order  that  the  plaintiff  be  examined  by  medical  experts,  appointed 
by  the  court,  for  the  purpose  of  ascertaining  the  nature,  character, 
and  extent  of  tlio  plaintiff's  injuries,  and  may  enforce  such  order 
by  staying  the  trial  or  dismissing  the  case. 

NEGLIGENCE— USE  OF  CxVRE— WHEN  A  QUESTION  OF 
FACT.— In  an  action  for  personal  injuries,  the  question  as  to 
^\  liether  the  defendant  used  proper  care  is  one  of  fact  for  the  jury, 
where,  under  the  evidence,  it  is  not  free  from  doubt. 

WITNESSES  —  PHYSICIANS  —  PRIVILEGED  COMMUNI- 
CATIONS—RIGHT TO  EXCLUSION  OP  TESTIMONY  WITHOUT 
COMMENT.— In  an  action  for  personal  Injuries  physicians  who  ex- 
amined the  plaintiff,  at  his  instance,  in  a  professional  capacity  to 
determine  the  extent  of  his  injuries  should  not  be  permitted. 
acrainst  the  plaintiff's  objection,  to  testify  as  to  any  information 
acquired  on  such  examination;  and  the  plaintiff  is  entitled  to  have 
such  testimony  excluded  without  its  being  made  the  subject  of 
comment  before  the  jury. 

NEGLIGENCE,  CONTRIBUTORY— STANDING  IN  AISLE 
OP  CAR.— A  passenger  on  a  railway  train,  injured  by  an  engine 
bumping  forcibly  against  cai's,  is  not,  as  a  matter  of  law,  guilty  of 
contributory  negligence  because  he  was  standing  in  the  aisle  of  a 
coach  at  the  time  of  the  collision. 

Actioii  brought  by  Mary  E.  Lane  against  the  defendant  com- 
pany, which  appealed  from  a  denial  of  its  application  for  an 
order. 

Will  H.  Thompson  and  Albert  Allen,  for  the  appellant. 

Fenton  &  O'Brien,  James  E.  Fenton,  and  F.  C.  Eobertson, 
for  the  respondent. 

^^®  GORDON,  C.  J.  Respondent  waa  a  passenger  on  ap- 
pellant's *^^  train  between  Spokane  in  the  state  of  Washing- 
ton and  Rossland,  British  Columbia,  and  sued  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sustained  while  such 
passenger,  as  a  result  of  appellant's  negligence.  In  the  lower 
court,  prior  to  the  commencement  of  the  trial,  defendant  made 
an  application  for  an  order  directing  that  the  plaintiff  be 
examined  by  medical  experts  appointed  by  the  court,  for  the 
purpose  of  ascertaining  the  nature,  character,  and  extent  of 
plnintifFs  injuries.  The  court  denied  the  application,  and  the 
main  rpiostion  for  determination  upon  this  appeal  is  whether 
the  courts  of  this  state  have  the  power  to  compel  one  who  sues 
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to  recover  damages  for  injuries  to  his  person  to  submit  to  such 
an  examination.  The  question  is  a  very  important  one  and  is 
presented  for  the  first  time  in  this  court.  Upon  the  question 
the  courts  of  the  country  are  not  agreed.  In  Iowa,  Nebraska, 
Kansas,  Wisconsin,  Alabama,  Arkansas,  Ohio,  Michigan, 
Georgia,  Minnesota,  and  Missouri  it  has  been  held  that  the 
court  possesses  the  inherent  power  to  make  such  an  order: 
Schroeder  v.  Chicago  etc.  Ry.  Co.,  47  Iowa,  375;  Stuart  v. 
Havens,  17  Neb.  211;  Sioux  City  etc.  R.  R.  Co.  v.  Finlayson,  16 
Neb.  579,  49  Am.  Rep.  724;  Atchison  etc.  R.  R.  Co.  v.  Thul, 
29  Kan.  466,  44  Am.  Rep.  659;  White  v.  Milwaukee  etc.  Ry. 
Co.,  61  Wis.  536,  50  Am.  Rep.  154;  Alabama  etc.  R.  R.  Co.  v. 
Hill,  90  Ala.  71,  24  Am.  St.  Rep.  764;  Sibley  v.  Smith,  46  Ark. 
275,  55  Am.  Rep.  584;  Miami  etc.  Tp.  Co.  v.  Baily,  37  Ohio 
St.  104;  Graves  v.  Battle  Creek,  95  Mich.  266,  35  Am.  St  Rep. 
561;  Richmond  etc.  R.  R.  Co.  v.  Childress,  82  Ga.  719,  14  Am. 
St.  Rep.  189;  Hatfield  v.  St.  Paul  etc.  Ry.  Co.,  33  Minn.  130, 
53  Am.  Rep.  14;  Owens  v.  Kansas  City  etc.  R.  R.  Co.,  95  Mo. 
169,  6  Am.  St.  Rep.  39. 

While  in  Illinois,  New  York,  Indiana,  and  the  United  States 
supreme  court  the  power  is  denied:  Peoria  etc.  Ry.  Co.  v.  Rice, 
144  111.  227;  Roberts  v.  Ogdensburgh  etc.  R.  R.  Co.,  29  Hun, 
154;  Pennsylvania  *^^  Co.  v.  Newmeyer,  129  Ind.  401;  Union 
Pac.  R.  R.  Co.  V.  Botsford,  141  U.  S.  250. 

It  is  said  that  it  is  abhorrent  to  the  principles  of  liberty  to 
compel  a  party  to  submit  to  such  an  examination;  that  it  in- 
vades the  inviolability  of  the  person,  is  an  indignity  involving 
an  assault  and  a  trespass,  and  an  impertinence  to  which  a 
modest  woman  would  not  consent.  Courts  should  not  sacrifice 
justice  to  notions  of  delicacy,  and  knowledge  of  the  truth  is 
essential  to  justice.  The  attainment  of  justice  in  the  courts 
is  of  far  greater  importance  than  any  merely  personal  considera- 
tion. A  witness  is  frequently  required  to  answer  questions 
which  shock  modesty  and  offend  the  sense  of  delicacy.  The 
demands  of  justice  not  infrequently  occasion  private  inconven- 
ience and  annoyance. 

"Her  delicacy  and  refinement  of  feeling,  though,  of  course, 
entitling  her  to  the  most  considerate  and  tender  treatment  con- 
sistent with  the  rights  of  others,  cannot  be  permitted  to  stand 
between  the  defendant  and  a  legitimate  defense  against  her 
claim  of  a  large  sum  of  money.  When  it  becomes  a  question 
of  possible  violence  to  the  refined  and  delicate  feelings  of  the 
plaintiff  on  the  one  hand  and  possible  injustice  to  the  defend- 
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ant  on  the  other,  the  law  cannot  hesitate;  justice  must  be 
done'';  Alabama  etc.  S.  R.  Co.  v.  Hill,  90  Ala.  71,  24  Am.  St. 
Rep.  764. 

In  the  case  at  bar  the  respondent  is  a  voluntary  actor.  She 
brings  the  suit  and,  as  said  by  the  supreme  court  of  Georgia  in 
Richmond  etc.  R.  R.  Co.  v.  Childress,  82  Ga.  719,  14  Am.  St. 
Rep.  189:  "When  a  person  appeals  to  the  sovereign  for  justice, 
he  impliedly  consents  to  the  doing  of  justice  to  the  other  party, 
and  impliedly  agrees  in  advance  to  make  any  disclosure  which 
is  necessary  to  be  made  in  order  that  justice  may  be  done." 

It  is  to  be  presumed  that,  in  exercising  this  power,  the  trial 
court  will  always  see  that  only  proper  physicians  or  **^  sur- 
geons— and,  where  possible,  wholly  disinterested  ones — are  ap- 
pointed to  conduct  the  examination,  and  the  expense  of  such 
examination  should  be  borne  by  the  party  requesting  it.  Care 
should  be  exercised  to  avoid  all  unnecessary  inconvenience  and 
annoyance  to  the  plaintiff,  and,  when  desired,  it  should  be  made 
in  the  presence  of  the  counsel  and  friends  of  the  party  to  be 
examined,  and  the  trial  court  must  be  free  to  exercise  that 
sound  discretion  which  the  nature  of  the  case  and  the  ends  of 
justice  may  require.  In  the  present  case,  we  think  the  appli- 
cation was  seasonable  and  a  proper  one,  and  we  perceive  no 
reason  why  it  should  have  been  denied,  unless,  as  asserted  by 
appellant's  counsel,  the  trial  court  was  of  the.^opinion  that  it 
had  no  power  to  make  the  order.  If  such  was  the  reason  for 
refusing  the  order,  then  it  is  apparent  that  the  court  exercised 
no  discretion,  and  the  case  affords  no  ground  for  our  refusal 
to  review  its  action.  Such  an  order,  when  granted,  will  operate 
to  stay  the  suit  until  its  provisions  are  complied  with.  As  is 
said  by  Justices  Brewer  and  Brown,  dissenting  in  Union  Pac. 
Ry.  Co.  v.  Botsford,  141  TJ.  S.  250:  "It  is  not  necessary,  nor 
is  it  claimed,  that  the  court  has  power  to  fine  and  imprison 
for  disobedience  of  such  an  order.  Disobedience  to  it  is  not  a 
matter  of  contempt.  It  is  an  order  like  those  requiring  se- 
curity for  costs.  The  court  never  fines  or  imprisons  for  dis- 
obedience thereof.  It  simply  dismisses  the  case,  or  stays  the 
trial  until  the  security  is  given.'* 

Authority  of  courts  of  divorce  to  compel  a  party  to  submit 
to  a  physical  examination  by  physicians  or  surgeons  appointed 
by  the  court  has  never  been  doubted:  Le  Barron  v.  Le  Barron, 
35  Vt.  365;  Devanbagh  y.  Devanbagh,  6  Paige,  554,  28  Am. 
Dec.  443. 
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But  it  is  said  by  the  majority  in  Union  Pac.  Ry.  Co.  v.  Bots- 
ford,  141  U.  S.  250,  that  the  reason  for  the  exercise  of  such  an 
iiuthority  in  divorce  actions  is  "the  interest  which  the  ***  pub- 
lic as  well  as  the  parties  have  in  upholding  or  dissolving  the 
marriage  state."  But  will  it  be  said  that  the  public  has  no 
interest  in  the  attainment  of  justice  between  individuals?  The 
admission  that  the  court  has  power  to  make  the  order  whenever 
it  is  deemed  requisite  to  ascertain  the  fact  of  incapacity  in  a 
<iivorce  action  seems  to  us  an  argument  in  favor  of  the  existence 
of  the  power  to  make  such  an  order  in  the  present  case.  It 
exists  by  implication,  and  may  be  exercised  in  either  case,  when- 
ever the  demands  of  justice  require  it.  Actions  of  this  char- 
acter have,  in  recent  years,  become  so  numerous  that  the  ques- 
tion is  of  far  greater  importance  than  it  could  possibly  have 
been  twenty-five  years  ago,  and  it  is  not  surprising  that  most 
of  the  eases  in  which  the  question  has  arisen  or  is  discussed 
at  all  are  of  recent  origin.  In  our  state,  counties,  cities,  and 
other  municipal  corporations  are  liable  for  negligence  resulting 
in  injury  to  the  person,  to  the  same  extent  as  private  corpora- 
tions and  individuals:  Kirtley  v.  Spokane  County,  20  Wash. 
Ill;  Sutton  v.  Snohomish,  11  Wash.  24,  48  Am.  St.  Rep.  847; 
-and  it  becomes  of  the  utmost  importance  that  the  question  be 
determined  with  due  regard  for  the  public  welfare. 

"The  common  law  grew  with  society,  not  ahead  of  it.  As 
society  became  more  complex,  and  new  demands  were  made 
^ipon  the  law  by  reason  of  new  circumstances,  the  courts  ori- 
ginally, in  England,  out  of  the  storehouse  of  reason  and  good 
sense,  declared  the  'common  law.'  But  since  courts  have  had 
an  existence  in  America,  they  have  never  hesitated  to  take 
upon  themselves  the  responsibility  of  saying  what  is  the  com- 
mon law,  notwithstanding  current  English  decisions,  especially 

upon  questions  involving  new  conditions And  we  under- 

-stand  ....  that  where  there  are  no  governing  provisions  of 
the  written  laws,  the  courts  ....  of  this  state  are,  in  all 
matters  coming  before  them,  to  endeavor  to  administer  justice 
according  to  the  promptings  of  reason  and  common  sense, 
which  are  the  cardinal  principles  of  the  ^^^  common  law^': 
Sayward  v.  Carlson,  1  Wash.  29,  40,  41. 

In  concluding  upon  this  question  we  adopt  and  indorse  the 
view  expressed  in  the  dissenting  opinion  in  Union  Pac.  Ry.  Co. 
V.  Botsford,  141  U.  S.  250,  "that  a  party  who  voluntarily  comes 
into  court  alleging  personal  injuries,  and  demanding  damages 
therefor,  should  permit  disinterested  witnesses  to  see  the  na- 
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ture  and  e.xtent  of  those  injuries  in  order  that  the  jury  may  be 
informed  thereof  by  other  than  the  plaintiff  and  his  friends; 
and  that  compliance  with  such  an  order  may  be  enforced  by 
staying  the  trial,  or  dismissing  the  case." 

The  conclusion  we  have  reached  upon  this  question  disposes 
of  the  appeal,  but,  in  view  of  the  new  trial  which  must  occur, 
we  deem  it  necessary  to  notice  other  questions  which  may  arise 
thereon. 

From  the  evidence  in  the  case  it  appears  that  when  the 
train  upon  which  plaintiff  was  a  passenger  arrived  at  the  town 
of  Northport,  a  distance  of  one  hundred  and  forty  miles  from 
Spokane,  the  engine  was  uncoupled  and  taken  by  the  fireman 
up  the  track  a  short  distance,  for  the  purpose  of  getting  water, 
the  engineer  leaving  the  engine  to  get  his  dinner.  It  appears 
that  at  that  point  time  and  opportunity  are  afforded  passen- 
gers to  procure  dinner  before  proceeding  on  the  journey.  In 
backing  the  engine  down  to  connect  it  with  the  train,  it  wa3 
permitted  to  collide  with  the  cars  with  such  force  as  to  throw 
the  plaintiff,  who  was  standing  in  the  aisle  of  one  of  the 
coaches,  to  the  floor,  causing  the  injuries  of  which  she  com- 
plains. At  the  trial  the  defendant  introduced  witnesses,  who 
testified  that  the  engine  was  a  standard  locomotive  passenger 
engine  and  in  first-class  condition;  that  it  had  been  inspected 
at  Spokane  prior  to  going  out  with  the  train  in  question;  that 
it  was  equipped  with  all  modern  appliances  for  starting  and 
stop]ting;  that  the  fireman  who  was  on  the  engine  at  the  time 
of  the  accident  was  a  competent  engineer  as  well  as  fireman, 
and  ^'^^  had  had  some  experience  in  running  a  switch-engine; 
that  from  the  water-tank  to  where  the  coaches  vrere  standing 
the  engine  was  permitted  to  drift,  on  a  down  grade,  at  a  rate 
of  from  five  to  ten  miles  an  hour;  that  when  within  the  usual, 
proper,  and  a  sufficient  distance  from  the  cars  to  enable  the  en- 
gine to  be  slowed  down  for  the  coupling,  the  fireman  applied 
the  air-brakes;  that,  they  proving  insufficient  under  the  ordi- 
nary application  of  air,  the  full  volume  of  air,  or  what  is 
termed  the  ^'emergency  pressure,"  was  turned  on,  and  that,  too, 
proving  ineffectual  to  stop  or  impede  the  engine,  he  thereupon 
reversed,  but  was  unable  to  stop  the  engine  in  time  to  prevent 
the  collision  which  occurred.  An  examination  disclosed  that 
a  nut  or  pin  in  the  connecting  rod  had  broken  or  dropped  out, 
rendering  it  impossible  to  apply  the  air-brakes  and  appellant 
contends  that  the  collision  was  the  result  of  unavoidable  acci- 
dent.    Upon  this  theory,  the  appellant  asked  for  an  instruction 
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directing  a  verdict  in  its  favor,  and  assigns  as  error  the  court's 
refusal  to  give  it. 

In  support  of  this  assignment,  it  is  contended  that  a  rail- 
road is  not  an  insurer  of  the  safety  of  its  passengers,  which 
may  be  conceded;  that  it  owes  simply  the  duty  of  exercising 
the  utmost  care,  skill,  prudence,  and  foresight  in  the  conduct 
of  its  business,  which  may  also  be  accepted  as  the  measure  of 
its  duty  in  this  regard.  It  also  insists  that  the  evidence  which 
was  introduced  upon  its  own  part,  and  uncontradicted,  shows 
that  prior  to,  and  at  the  time  of,  the  accident  it  had  used,  and 
was  using,  such  care,  skill,  prudence,  and  foresight.  But  con- 
cerning this  question  we  think  the  court  could  not,  as  a  matter 
of  law,  assume  that  the  conditions  claimed  by  the  appellant 
were  established  by  the  evidence  introduced.  It  was  for  the 
jury  to  say  whether  or  not  the  inspection  was  sufficient  and 
adequate;  whether  or  not  the  fireman  was  a  suitable  and 
competent  person  to  have  the  conduct  and  management  of  the 
engine  ^^^  under  such  circumstances;  whether  or  not  it  was 
negligence  for  the  engineer  to  leave  the  engine  intrusted  to 
the  care  of  the  fireman  under  such  circumstances;  whether  or 
not,  if  the  fireman  had  been  a  competent  engineer,  he  would 
have  been  equal  to  the  emergency  which  presented  itself  when 
it  became  apparent  that  the  brakes  were  not  in  working  order, 
and  could  have  stopped  the  engine  and  prevented  the  collision. 
Then,  too,  witness  Luce,  who  was  conductor  of  the  train  and 
a  witness  for  appellant,  says  that  he  saw  the  engine  approach- 
ing to  make  the  coupling;  that  at  that  time  he  was  standing 
between  the  engine  and  waiting-room  on  the  platform,  ten  or 
fifteen  feet  from  the  engine.  The  train  consisted  of  a  baggage- 
car  and  three  coaches.  The  brakes  were  set  on  the  train  up  to 
the  time  the  engine  was  coupled  on. 

"1  saw  this  engine  as  it  approached  for  the  purpose  of  mak- 
ing the  coupling;  this  was  a  few  minutes  before  the  departure 
of  the  Nelson  train.  I  saw  the  coupling  when  it  was  made 
and  saw  the  engine  as  it  approached  the  train  for  the  purpose 
of  making  the  coupling.  Mr.  Choat  [the  fireman]  was  operat- 
ing the  engine  at  the  time.  As  he  backed  down  to  couple  on 
he  was  coming  a  little  faster  than  he  should  have  been,  of 
course,  to  make  the  coupling,  and  I  heard  him  try  to  set  the 
brake — ^that  is,  I  heard  the  air  escape  as  it  does  always  in  ap- 
plying the  brake — about  probably  two  hundred  feet  and  pos- 
sibly two  hundred  and  fifty  before  they  came  to  the  car,  and 
he  got  along  about  fifty  or  one  hundred  feet  farther,  and  I 
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heard  him  apply  the  air  again,  and  very  soon  after  that,  almost 
immediately,  I  heard  him  apply  the  air  full  force,  which  is 
called  the  emergency,  and  yet  she  didn't  slack  up  as  he  in- 
tended, I  suppose,  she  should,  and  he  struck  the  head  end  of 
the  baggage-car.  I  didn't  see  him  reverse  the  engine,  but  I 
know  she  was  reversed  when  she  struck,  as  she  immediately 
started  forward." 

Upon  the  testimony  of  this  witness,  the  jury  might  have 
considered  that  the  engine  was  permitted  to  approach  the  ^^^ 
train  at  a  greater  rate  of  speed  than  prudence  justified. 

We  think  the  evidence  made  a  case  for  the  jury,  and  the  in- 
struction was  properly  denied. 

There  was  no  error  committed  in  the  giving  of  instruction 
No.  6,  which  withdrew  from  the  jury  certain  items  of  damage 
which  were  abandoned  at  the  trial,  and  the  computation  made 
by  the  court  was  correct,  under  the  pleadings. 

Nor  did  the  court  err  in  refusing  defendant's  requests  for 
instructions  numbered  1  and  3.  It  appears  that  Drs.  Russell 
and  Catterson  had  been  consulted  by  plaintiff  in  their  profes- 
sional capacity  as  physicians,  and  had  made  physical  examina- 
tions of  the  plaintiff,  for  the  purpose  of  determining  her  in- 
juries. At  the  trial  the  defendant  called  them  as  witnesses, 
and,  upon  plaintiff's  objection,  the  court  refused  to  permit 
them  to  testify  to  any  information  acquired  on  such  examina- 
tions. By  instructions  1  and  2,  which  were  refused,  the  court 
was  asked  to  tell  the  jury  in  effect  that  they  might  infer  from 
plaintiff's  refusal  to  consent  to  the  doctors  testifying  that  their 
testimony,  if  given,  would  have  been  unfavorable  to  plaintiff's 
cause.  "We  think  the  defendant  was  not  entitled  to  have  these 
instructions  given.  The  court  correctly  ruled  that  these  gen- 
tlemen could  not,  without  plaintiff's  permission,  give  testimony 
as  to  any  information  obtained  in  their  professional  capacity, 
and,  if  the  plaintiff  had  the  legal  right  to  have  this  testimony 
excluded,  she  could  exercise  that  right  without  making  it  the 
subject  of  comment  for  the  jury. 

We  think  that  the  question  raised  by  the  assignment  of  error 
based  upon  the  refusal  of  the  court  to  give  instruction  No.  3, 
as  requested,  becomes  unimportant  by  reason  of  our  conclu- 
Bion  in  regard  to  the  power  of  the  court  to  order  an  examina- 
tion in  a  proper  case. 

Assignments  numbered  9  and  10  are  based  upon  a  **^  re- 
fusal of  the  court  to  tell  the  jury,  as  a  matter  of  law,  that 
the  respondent  was  guilty  of  contributory  negligence  because 
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she  was  standing  in  the  aisle  of  the  ear  at  the  time  the  colli- 
sion occurred.  We  think  that  to  have  given  these  instruc- 
tions would  have  been  gross  enor:  Railroad  Co.  v.  Pollard,  22 
Wall.  341;  Carroll  v.  Burleigh,  15  Wash.  208;  Redford  v. 
Spokane  Street  Ry.  Co.,  15  Wash.  419;  McQuillan  v.  Seattle, 
10  Wash.  464,  45  Am.  St.  Rep.  799. 

Because  of  the  error  above  pointed  out,  the  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings  in 
conformity  herewith. 

Dunbar  and  Anders,  JJ.,  concur. 

REAVIS,  J.,  dissenting.  This  cause  is  reversed  upon  a  sin- 
gle assignment  of  error;  that  is,  the  refusal  of  the  superior 
court  to  make  an  order  directing  that  the  plaintiff  be  ex- 
amined by  medical  experts  appointed  by  the  court  for  the 
purpose  of  ascertaining  the  nature,  character,  and  extent  of 
her  injuries.  As  observed  in  the  opinion,  the  question  is  one 
of  great  importance.  It  can  be  confidently  asserted  that  un- 
til this  time  no  court  in  this  state  has  ever  assumed  the  power 
to  direct  the  surgical  examination  of  a  party  to  a  civil  action. 
The  proposition  affirmed  is  that  the  court  has  the  power  to 
compel  the  plaintiff,  in  an  action  for  personal  injuries,  to  sub- 
mit to  an  assault  and  indignity  to  her  person,  under  penalty 
of  the  dismissal  of  her  action  in  case  of  her  refusal.  The  fixed 
rules  of  the  common  law  are  as  controlling  on  the  courts  as  is 
the  statute  law  of  the  state.  It  is  true  these  principles  fre- 
quently require  an  extension  of  their  application  to  new  facts 
and  conditions,  and  the  court  is  then  authorized  to  make  such 
extension  or  prolongation  of  these  rules  to  such  new  condi- 
tion or  fact.  But  established  and  ancient  rights  at  the  com- 
mon law,  which  have  been  adopted  by  our  legislation,  cannot 
'^^  be  altered  or  invaded  without  legislative  sanction.  The 
inquiry  here  would  fairly  seem  to  be,  What  was  the  control- 
ling rule  at  common  law  in  the  production  of  testimony  in  ac- 
tions for  personal  injuries? 

All  the  authorities  produced  by  counsel  for  the  defendant, 
and  mentioned  in  the  opinion  of  the  court,  may  be  examined, 
and  it  will  be  found  that  no  case  asserts  that  such  rule  existed 
at  common  law.  And,  further,  no  case  has  been  found,  in  the 
judgment  of  a  common-law  court,  until  1868,  first  reported 
in  1877,  sustaining  in  the  court  such  power  to  order  an  ex- 
amination of  the  person.    The  case  of  Schroeder  v.  Chicago 
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etc.  Ry.  Co.,  47  Iowa,  375,  is  the  strongest  case,  and  the  only 
one  unlimited  in  its  expressions,  supporting  the  doctrine.  It 
was  decided  in  December,  1877.  In  that  case,  before  the  jury 
was  impaneled,  application  was  made  by  the  defendant  that 
the  plaintiff  be  required  to  submit  to  an  examination  by  phy- 
sicians and  surgeons,  that  they  might  determine  the  true  con- 
dition of  his  health  and  the  character  and  extent  of  hia  in- 
juries. The  application  requested  that  such  examination  be 
made  by  physicians  to  be  selected  in  equal  numbers  by  plain- 
tiff and  defendant;  and  the  affidavit  of  a  physician  was  made 
that  such  examination  was  necessary  and  would  determine  that 
the  injuries  were  not  of  the  extent  and  character  claimed  by 
the  plaintiff.  The  trial  court  ruled  that  it  had  no  authority 
to  order  the  examination.  The  supreme  court  affirmed  the 
power  to  order  such  examination,  on  the  ground  that  the  re- 
fusal of  the  plaintiff  to  be  examined  was  an  impediment  to 
the  administration  of  justice  and  a  contempt  of  the  court's 
authority;  that  he  could  be  subjected  to  punishment  as  a 
recusant  witness,  who  refuses  to  answer  proper  questions  pro- 
pounded to  him;  that  the  court  could  have  stricken  from  the 
pleadings  all  allegations  as  to  permanent  injury  in  case  of 
continued  refusal;  that  such  refusal  would  amount  to  a  con- 
tempt; ^^^  and,  in  admitting  that  there  were  no  precedents, 
the  court  observed:  "Great  progress,  however,  in  a  compara- 
tively recent  period  has  been  made,  by  legislative  and  judicial 
decisions,  in  the  work  of  conforming  the  system  of  evidence 
to  this  germinal  principle,"  that  "whoever  is  a  party  to  an 
action  in  a  court,  whether  a  natural  person  or  a  corporation, 
lias  a  right  to  demand  therein  the  administration  of  exact 
justice." 

It  is  also  mentioned  with  approbation  that  legislative  changes 
in  the  system  of  common-law  evidence  have  been  made,  as  the 
abrogation  of  the  rule  which  prohibited  parties  to  a  case  from 
giving  testimony  therein,  and  some  others.  But  it  would 
seem  that  it  was  forgotten  that  the  power  to  make  such  changes 
is  vested  in  the  sovereign  through  the  legislative  department. 
Thus,  the  right  given  the  party  to  testify  in  a  civil  action,  or 
to  be  examined  by  his  adversary,  is  given  by  legislation,  and  it 
is  assumed  that  no  precedent  can  be  found  where  a  common- 
law  court  permitted  a  witness,  a  party  to  an  action,  to  testify, 
until  the  legislature  had  changed  the  rule.  The  court  also 
urges,  in  support  of  the  principle  affirmed  by  it,  that  those 
who   effect   insurance   upon    their    Lives    and    pensioners    for 
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disability  incurred  in  the  military  service  of  the  country  are 
all  subject  to  examination  of  their  bodies,  and  it  is  never 
deemed  a  dishonor  or  indignity.  But  these  are  voluntary,  and 
by  legislative  authority  only;  and  it  is  then  admitted  that  no 
case  has  hitherto  been  found  in  which  the  question  has  been 
considered,  except  that  2  Bishop  on  Marriage  and  Divorce,  sec- 
tion 590,  mentions  that  in  divorce  cases,  under  the  ecclesiastical 
law  of  England,  when  the  impotency  of  the  person  is  in  ques- 
tion, an  examination  may  be  ordered  of  the  person  alleged  to 
be  impotent,  and  the  court  observes  that  the  authorities  men- 
tioned by  Bishop  may  be  regarded  as  giving  some  support  to 
its  conclusion. 

^*^  In  Stuart  v.  Havens,  17  Neb.  211,  three  physicians  had 
testified  in  behalf  of  plaintiff,  who  had  made  an  examination 
of  the  person  of  the  plaintiff,  a  man,  and  defendant  requested 
that  four  physicians  examine  plaintiff.  The  trial  court  re- 
fused to  make  the  order,  and  this  refusal  was  affirmed  by  the 
supreme  court,  though  the  power  to  make  such  order  for  an 
examination  was  stated  to  be  in  the  discretion  of  the  court. 
This  case  followed  that  of  Sioux  City  etc.  E.  R.  Co.  v.  Finlayson, 
16  Neb.  579,  49  Am.  Rep.  724.  There  a  man  sued  the  railroad 
company,  and,  after  all  plaintiff's  evidence  was  in,  defendant 
requested  an  order  for  the  examination  of  plaintiff's  person  by 
defendant's  physicians.  The  trial  court  refused  such  order, 
because  it  deemed  it  had  no  power  to  make  it.  The  supreme 
court  affirmed  the  judgment  of  the  lower  court,  because  such 
order  was  deemed  to  be  within  the  discretion  of  the  trial 
court,  observing  that  the  court  was  inclined  to  believe  the 
trial  court  had  the  power  to  order  the  examination. 

In  Atchison  etc.  R.  R.  Co.  v.  Thul,  29  Kan.  466,  44  Am.  Rep. 
659,  the  plaintiff,  a  man,  had  introduced  physicians  who  tes- 
tified to  an  examination  of  plaintiff's  person,  and  the  result 
that  was  deduced  therefrom,  when  defendant  applied  for  an 
order  of  examination  by  physicians  to  be  appointed  by  the 
court.  The  lower  court  refused  to  make  such  order,  and  its 
judgment  was  affirmed  by  the  supreme  court,  for  the  reason 
that  sufficient  expert  testimony  was  introduced  by  the  plaintiff, 
and  that,  such  testimony  having  been  supplied,  it  was  within 
the  discretion  of  the  trial  court  to  refuse  to  hear  more;  and 
the  court  observes  that  the  only  cases  of  which  it  has  any 
knowledge  considering  the  question  are  those  of  Schroeder  v. 
Chicago  etc.  Ry.  Co.,  47  Iowa,  375,  and  Loyd  v.  Hannibal  etc. 
R.  R.  Co.,  53  Mo.  509.     In  the  Iowa  case  the  power  to  appoint 
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medical  exports  to  examine  the  person  was  affirmed,  and  in  the 
Missouri  ^^  case  denied.  In  White  v.  Milwaukee  City  Ry. 
Co.,  01  Wis.  536,  50  Am.  Eep.  154,  the  opinion  contains  but 
few  reasons,  but  observes  that  such  examinations  are  frequently 
ordered  in  impotcncy  and  pre^ancy,  and  its  conclusion  is 
based  upon  the  authority  of  the  Iowa  case,  supra,  and  Walsh 
V.  Sayre,  52  How.  Pr.  334.  Sibley  v.  Smith,  46  Ark.  275,  55  Am. 
Eep.  584,  sustains  the  doctrine  on  the  authority  of  Walsh  v. 
Sayre,  52  How.  Pr.  334. 

In  the  case  of  Graves  v.  Battle  Creek,  95  Mich.  266,  35  Am. 
St.  Rep.  561,  cited  by  appellant,  and  mentioned  in  the  opinion 
of  the  majority,  in  favor  of  the  doctrine,  the  plaintiff  was  a 
woman  who  had  an  injured  arm  and  wrist,  and  appeared  before 
the  jury  and  testified  to  its  condition,  as  also  did  a  physician 
who  had  examined  the  arm.  Upon  the  refusal  of  the  plain- 
tiff to  remove  her  glove  from  the  injured  hand  and  exhibit 
the  same  to  the  jury,  defendant  asked  for  an  order  of  the  court 
directing  that  a  medical  expert  examine  the  plaintiff's  arm, 
which  was  refused  by  the  court.  The  trial  court  refused  the 
order  on  the  ground  that  it  had  no  power  to  direct  such  ex- 
amination. This  was  reversed  by  the  supreme  court,  which 
observes:  "The  rule  recognizing,  however,  that  a  wide  dis- 
cretion is  vested  in  the  trial  court,  which  justifies  a  refusal 
to  require  the  examination  where  the  necessities  of  the  case 
are  not  such  as  to  call  for  it,  or  where  the  sense  of  delicacy  of 
the  plaintiff  may  be  offended  by  the  exhibition,  or  where  the 
testimony  would  be  merely  cumulative,  or  where,  in  the  judg- 
ment of  the  trial  court,  it  would  not  materially  aid  the  jury." 

In  the  case  of  Richmond  etc.  R.  R.  Co.  v.  Childress,  82  Ga. 
719,  14  Am.  St.  Rep.  189,  the  trial  court  ruled  that  it  had 
no  power  to  order  an  examination  of  plaintiff's  person  by 
medical  experts  without  plaintiff's  consent.  The  supreme  court 
cites  a  Georgia  statute  (Code,  sec.  206),  which  declares  ^^^  that 
'^evory  court  has  power  ....  to  control,  in  furtherance  of 
justice,  the  conduct  of  its  officers  and  all  other  persons  con- 
nected with  a  judicial  proceeding  before  it,  in  every  matter 
appertaining  thereto";  and  construes  such  statute  to  vest  power 
in  the  court  to  order  such  an  examination,  concluding  that  it 
is  vested  in  the  sound  discretion  of  the  trial  court  alone. 

Hatfield  v.  St.  Paul  etc.  Ry.  Co.,  33  Minn.  130,  53  Am.  Rep. 
14,  does  not  seem  to  sustain  the  view  maintained  by  the  ap- 
pellant. The  opinion  is  a  short  one.  Plaintiff  alleged  injuries 
to  one  of  her  limbs  which  impeded  her  locomotion,  and  testified 
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before  the  jury.  The  defendant  moved  the  court  for  an  or- 
der directing  the  plaintiff  to  walk  across  the  courtroom  before 
the  jury,  which  the  trial  court  refused,  for  the  reason  that  it 
had  no  power  to  make  such  order.  The  supreme  court  af- 
firmed the  judgment  of  the  lower  court,  but  remarked  that  the 
power  to  make  such  order  was  vested  in  the  discretion  of  the 
trial  court. 

In  Owens  v.  Kansas  City  etc.  R.  R.  Co.,  95  Mo.  169,  6  Am. 
St.  Rep.  39,  the  court  concludes  that  the  defendant  has  not  an 
absolute  right  to  have  a  personal  examination,  but  that  it  is 
in  the  discretion  of  the  trial  court.  It  will  be  observed  that  in 
the  cases  above  mentioned,  with  the  exception  of  47  Iowa,  the 
case  of  Walsh  v.  Sayre,  52  How.  Pr.  334,  decided  in  1877,  is 
relied  upon  as  a  precedent  to  sustain  the  power  of  the  court 
to  order  a  physical  examination.  That  case,  however,  was 
overruled  by  the  appellate  court  of  New  York  in  January, 
1883,  in  the  case  of  Roberts  v.  Ogdensburgh  etc.  R.  R.  Co.,  29 
Hun,  154,  and  it  is  observed  in  the  opinion:  "The  order  is  so 
unusual  that  we  may  well  inquire  upon  what  authority  of  prec- 
edent or  principle  it  rests.  For  precedent  the  defendant  cites 
what  is  called  the  leading  case  of  Walsh  v.  Sayre,  52  How. 
Pr.  334.  That  case  was  decided  by  the  special  term  of  the 
superior  court  of  New  York,  *^*  in  1868,  and  was  reported  in 
1877.  The  action  was  for  malpractice,  and  the  motion  by  the 
defendant  was  that  the  plaintiff  submit  to  a  personal  examina- 
tion by  surgeons.  The  opinion  states  that  there  is  no  recorded 
case  of  an  application  for  any  such  discovery  having  been 
granted.  And  the  decision  is  based  upon  the  analogy  to  dis- 
covery in  chancery.  We  see  no  analogy  whatever  between  the 
production  of  books  and  papers  or  the  examination  of  a  party 
by  a  bill  of  discovery,  and  the  compelling  of  a  party  to  expose 
his  person  to  the  inspection  of  physicians." 

The  court  also  observes  that,  in  Schroeder  v.  Chicago  etc. 
R.  R.  Co.,  47  Iowa,  375,  "the  doctrine  contended  for  by  defend- 
ants here  was  sustained.*'  But  that  opinion  cites  no  precedent 
or  authority,  and  the  court  also  observes,  with  reference  to 
the  cases  cited  in  2  Bishop  on  Marriage  and  Divorce,  section 
5C0:  "Whatever  may  be  the  rule  in  such  actions  for  divorce, 
nothing  which  is  there  said  applies  to  this  case.  No  such 
necessity  exists.  The  injuries,  if  any,  suffered  by  the  plaintiff 
can  be  proved  by  ordinary  common-law  evidence,  as  similar 
injuries  are  proved  every  day.    The  other  instances  thought 
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by  the  defendant  to  be  analogous  are  the  trial  by  inspection 
and  the  writ  de  ventre  inspiciendo.  An  examination  of  3 
Blackstone^s  Commentaries,  331,  will  show  that  the  trial  by 
inspection  was  a  trial  by  tbe  judges,  not  by  a  jury,  of  some 
single  matter,  obvious  to  sight,  except  in  appeals  of  mayhem, 
which  are  matters  long  obsolete.  No  analogy  exists  between 
those  proceedings  and  the  present.  The  writ  de  ventre  in- 
spiciendo (1  Blackstone's  Commentaries,  456;  taken  by  the 
English  law  from  the  Eoman  Digest,  25,  4,  1,  10,  and  made 
indecent  in  the  taking)  has  long  become  obsolete.  If  it  shows 
anything  in  the  present  case,  its  disuse  shows  that  such  an 
invasion  of  the  sacredness  of  the  person  as  is  here  proposed 
cannot  be  permitted  at  this  day.  Thus  the  whole  authority  for 
this  order  rests,  in  the  way  of  precedent,  on  the  special  term 
cases  above  cited":  Walsh  v.  Sayre,  52  How.  Pr.  334. 

In  Peoria  etc.  Ry.  Co.  v.  Rice,  144  111.  227,  ^^  at  the  close 
of  the  plaintiff's  evidence  in  chief,  counsel  for  defendant  moved 
for  an  order  that  the  plaintiff  submit  to  an  examination  by 
four  physicians  named.  The  motion  was  overruled.  The  court 
cites  a  long  line  of  authorities  in  sustaining  the  judgment  of 
the  trial  court,  and  observes:  "We  do  not  think  injustice  is 
likely  to  result  to  a  defendant  by  a  refusal  to  make  such  an 

order Rules  of  practice  must  be  laid  down,  not  with 

reference  to  a  single  case,  but  to  be  applied  generally;  and  we 
entertain  no  doubt  that  our  conclusion  heretofore  announced 
on  this  subject  is  the  better  and  safer  practice":  Citing  a  num- 
ber of  former  decisions  in  that  court  denying  the  power  to 
order  such  an  examination.  In  Pennsylvania  Co.  v.  New- 
niever,  129  Ind.  401,  the  trial  court  refused  to  require  the 
plaintiff  to  submit  to  an  examination  of  his  injuries  by  sur- 
geons appointed  by  the  court  for  that  purpose.  The  supreme 
court  affirmed  the  judgment  and  observed:  "There  is  no  stat- 
ute in  this  state  conferring  upon  the  circuit  court  the  power 
to  make  such  an  order  as  was  asked  in  this  case.  If  such  power 
exists,  it  is  a  power  that  inheres  in  the  court,  independent  of 
any  statutory  provision.  It  is  applicable  alike  to  all,  male 
and  female,  and  is  confined  to  an  examination  of  no  particular 
]iart  of  the  person.  To  say  that  the  power  rests  in  the  sound 
discretion  of  the  court  does  not  meet  the  case,  for  the  real 

question  is  as  to  whether  the  power  exists  at  all We 

think  the  better  reason  is  against  the  existence  of  such  a  right, 
and,  in  the  absence  of  some  statute  upon  the  fubject,  we  do 
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■not  think  the  court  should  attempt  to  compel  litigants,  against 
their  will,  to  submit  their  persons  to  the  examination  of  stran- 
gers for  the  purpose  of  furnishing  evidence  to  be  used  on  the 
trial  of  a  cause." 

In  the  case  of  McQuigan  v.  Delaware  etc.  R.  R.  Co.,  129  N. 
Y.  50,  26  Am.  St.  Rep.  507,  the  sole  question  presented  to  the 
court  was  whether  the  supreme  court  has  ^^^  power,  in  ad- 
vance of  the  trial  of  an  action  for  personal  and  physical  injury, 
to  compel  the  plaintiff,  on  an  application  made  in  behalf  of 
the  defendant,  to  submit  to  a  surgical  examination  of  his  per- 
son by  surgeons  appointed  by  the  court  with  a  view  of  enabling 
them  to  testify  on  the  trial.  This  case  contains  an  exhaustive 
review  of  the  whole  question.  The  court,  by  Andrews,  J., 
observed: 

"Upon  the  organization  of  the  state  government,  our  courts 
succeeded  to  the  powers  theretofore  exercised  by  the  courts 
of  law  and  chancery  in  England,  so  far  as  they  were  applicable 
to  our  situation.  It  is  a  significant  fact  that  not  a  trace  can 
be  found  in  the  decisions  of  the  common-law  courts  of  England, 
either  before  or  since  the  Revolution,  of  the  exercise  of  a 
power  to  compel  a  party  to  a  personal  action  to  submit  his  per- 
son to  examination  at  the  instance  of  the  other  party.  If  the 
power  existed,  it  is  difficult  to  suppose  that  it  would  not  have 
been  frequently  invoked.  Actions  for  assault  and  battery,  for 
injuries  arising  from  negligence,  and  generally  for  personal 
torts,  were  among  the  most  common  known  to  the  law,  and 
yet,  so  far  as  we  can  discover,  in  no  case  was  it  supposed  or 
claimed  that  the  court  was  armed  with  this  jurisdiction.  The 
nonexercise  of  a  power  is  not  conclusive  against  its  existence, 
but  it  is  strange,  if  the  power  in  question  existed,  it  should 
have  been  unused  for  centuries  and  never  have  been  called  into 
activity The  only  authority  in  the  English  common- 
law  courts  in  any  degree  analogous  is  found  in  the  power  which 
the  courts  of  England  have  occasionally,  though  rarely,  exer- 
cised, to  issue  on  the  application  of  apparent  heirs  the  writ  de 

ventre    inspiciendo This   practice    in   England    is    sui 

generis  and  has  never  been  adopted  here The  doctrine 

of  the  cases  in  chancery  ....  (Devanbagh  v.  Devanbagh,  5 
Paige,  554,  28  Am.  Dec.  443;  Newell  v.  Newell,  9  Paige,  25), 
that  in  an  action  to  procure  a  decree  of  nullity  of  marriage 
on  the  ground  of  impotence  or  sexual  incapacity,  the  chan- 
cellor may  compel  the  defendant  to  submit  to  a  surgical  ex- 
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amination,  is  a  graft  from  the  civil  and  common  [canon]  law, 
and,  as  has  been  said,  'rests  upon  the  interest  which  the  pub- 
lic, as  *^''  well  as  the  parties,  have  in  the  question  of  uphold- 
ing or  dissolving  the  marriage  state,  and  upon  the  necessity 
of  such  evidence  to  enable  the  court  to  exercise  its  jurisdiction.' 
....  The  power  to  compel  a  party  to  submit  to  an  examina- 
tion of  his  person  has  never  been  conferred  by  any  statute. 
....  But  we  have  to  deal  only  with  the  question  of  the  power 
of  the  courts,  in  the  aibsence  of  any  legislation.  It  is  very  clear 
that  the  power  is  not  a  part  of  the  recognized  and  customary 
jurisdiction  of  courts  of  law  or  equity.  The  doctrine  that 
courts  have  an  inherent  jurisdiction  to  mold  the  proceedings 
to  meet  new  conditions  and  exigencies  is  true,  but  in  a  limited 
sense.  They  cannot,  under  cover  of  procedure  or  to  accomplish 
justice  in  a  particular  case,  invade  recognized  rights  of  person 

or  property We  think  the  assumption  by  the  court  of 

tliis  jurisdiction,  in  the  absence  of  statute  authority,  would 
be  an  arbitrary  extension  of  its  powers." 

The  case  of  Union  Pac.  Ey.  Co.  v.  Botsford,  141  TJ.  S.  250, 
was  where  the  single  question  before  the  court  was  whether, 
in  a  civil  action  for  an  injury  to  the  person,  the  court,  on  ap- 
plication of  the  defendant  and  in  advance  of  the  trial,  could 
order  the  plaintiff,  without  his  or  her  consent,  to  submit  to  a 
surgical  examination  as  to  the  extent  of  the  injury  sued  for. 
This  case  is  an  exhaustive  and  thorough  statement,  upon  au- 
thority and  principle,  of  the  controversy,  and  the  principle 
enunciated  that  no  power  exists  in  the  court  to  order  such  an 
examination  of  the  person  of  the  plaintiff.  The  court  ob- 
served of  the  cases  cited  by  appellant:  "Within  the  last  fifteen 
years  ....  a  practice  to  grant  such  orders  has  prevailed  in 
the  courts  of  several  of  the  western  and  southern  states,  fol- 
lowing the  lead  of  the  supreme  court  of  Iowa  in  a  case  decided 
in  1877.  The  consideration  due  to  the  decision  of  those  cases 
has  induced  us  fully  to  examine,  as  we  have  done  above,  the 
precedents  and  analogies  on  which  they  rely.  Upon  mature 
advisement,  we  retain  our  original  opinion  that  such  an  order 
has  no  warrant  of  law." 

^'•^  It  would  seem  that  no  authority  should  be  inferred 
from  the  very  rare  instances  in  the  ecclesiastical  courts  of 
ancient  England  for  granting  an  order  for  the  examination  of 
the  person  for  a  single  purpose,  when  the  nullity  of  marriage 
wae  the  issue.     With  the  exception  of  the  cases  of  Le  Barron 
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V.  Le  Barron,  35  Vt.  365,  and  Devanbagh  v.  Devanbagh,  5  Paige, 
554,  28  Am.  Dec,  443,  and  the  allusion  by  Bishop  on  Marriage 
and  Divorce,  supra,  there  does  not  seem  to  be  any  American 
authority  that  has  ever  supposed  these  instances  of  the  eccle- 
siastical law  were  a  part  of  the  common  law  of  this  country  or 
England.  The  action  of  divorce  in  this  state,  and  perhaps 
universally  now,  is  purely  statutory.  The  grounds  for  divorce 
are  statutory.  The  procedure  and  method  of  taking  evidence 
in  the  ecclesiastical  court  has  never  been  used  in  this  country 
or  in  a  court  of  common  law,  and  the  ecclesiastical  law  was 
never  a  part  of  the  common  law.  The  action  of  divorce  is 
purely  a  civil  action,  and  the  procedure  provided  by  legislation 
is  that  of  other  civil  actions.  In  Page  v.  Page,  51  Mich.  88, 
which  was  a  divorce  case,  upon  the  production  of  testimony  be- 
fore the  commissioner,  physicians  were  produced  by  counsel 
for  plaintiff  who  examined  the  person  of  the  defendant,  and 
the  eminent  jurist.  Judge  Cooley,  delivering  the  opinion  of  the 
court,  observed  of  this  examination:  "There  was  also  a  most 
extraordinary  compulsory  examination  of  the  defendant  by 
physicians,  who  stripped  him  and  subjected  him  to  oral  in- 
quisition, to  compel  him  to  give  evidence  which  they  could  re- 
peat before  the  commissioner  for  use  against  him.  What 
means  they  could  be  supposed  to  have  for  compelling  him  to 
answer  their  questions,  in  case  he  declined,  as  he  ought  to  have 
done,  we  do  not  know;  but  we  are  certain  they  could  not  be 
means  known  to  the  law.  ^ye  strike  from  the  record  all  the 
evidence  obtained  by  this  inquisition  also.  It  should  be  under- 
stood that  there  are  some  rights  which  belong  to  man  as  man 
and  *^*®  to  woman  as  woman  which  in  civilized  communities 
they  can  never  forfeit  by  becoming  parties  to  divorce  or  any 
other  suits,  and  that  there  are  limits  to  the  indignities  to 
which  parties  to  legal  proceedings  may  be  lawfully  subjected." 

The  same  high  authority,  in  Cooley  on  Torts,  page  29,  de- 
clares: "The  rights  to  one's  person  may  be  said  to  be  a  right 
to  complete  immunity;  to  be  let  alone."  And  this  definition  is 
approved  in  Union  Pac.  Ry.  Co.  v.  Botsford,  141  U.  S.  250. 

Neither  can  there  be  a  sound  argument  founded  upon  the 
fact  that  actions  for  personal  injuries  may  have  become  more 
frequent  in  recent  years,  and  that  counties,  cities,  and  other 
municipal  corporations  are  liable  for  negligence  resulting  from 
injuries  to  persons.  Certainly,  the  public  policy  which  au- 
thorized these  actions  is  entirely  a  subject  of  legislation.     The 
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legislature  of  this  state  has  authorized  actions  for  personal 
injuries  against  counties  and  municipal  corporations.  If  it  be 
questionable  policy,  the  argument  against  their  maintenance 
is  a  legislative,  rather  than  a  judicial,  one.  It  does  not  seem 
that  the  necessity  exists,  in  obtaining  justice  in  the  trial  of 
these  cases,  to  overturn  ancient  principles  of  personal  liberty, 
and,  if  it  did,  it  should  be  remitted  to  the  law-making  depart- 
ment of  the  state. 

Fullerton,  J.,  concurs  in  dissenting  opinion. 


PHYSICAL  EXAMINATION  OF  PARTIES  TO  ACTIONS.— A 
plaintiff,  in  an  action  for  personal  injuries,  may,  in  the  discretion  of 
the  court,  be  required  to  submit  himself  to  a  medical  or  surgical 
examination  respecting  his  injuries  whenever  justice  requires  it, 
and  an  order  for  his  physical  examination  may  be  enforced  by  stay- 
ing the  trial  or  dismissing  the  case:  See  monographic  note  to  Cleve- 
land etc.  Ry.  Co.  v.  Iluddleston,  08  Am.  St.  Rep.  244,  248,  25U,  on 
the  physical  examination  of  parties  by  order  of  court. 

NEGLIGENCE  — USE  OV  CARE  —  QUESTION  OF  FACT.— 
Whether  a  party  was  in  the  exercise  of  ordinary  care  in  a  particu- 
lar case  is  a  question  of  fact  for  a  jury:  Jefferson  v.  Chapman.  127 
111.  438,  11  Am.  St.  Rep.  136.  ^Yhen  a  question  of  contributory 
negligence  is  not  free  from  doubt,  the  fact  should  be  sub'nitted  to 
the  jury:  Etigel  v.  Smith,  82  Mich.  1,  21  Am.  St.  Rep.  549;  City  Ry. 
Co.  V.  Lee,  50  N.  J.  L.  435,  7  Am.  St.  Rep.  798.  Negligence  is  a  ques- 
tion for  the  jury  where  the  facts  are  disputed,  or  where,  from  the 
undisputed  facts,  different  minds  may  reasonably  draw  different 
conclusions  as  to  the  existence  of  negligence:  Brotherton  v.  Man- 
hattan etc.  Imp.  Co.,  48  Neb.  503,  58  Am.  St.  Rep.  7o9;  "Watson  v. 
Portland  etc.  Rv.  Co.,  91  Me.  584.  64  Am.  St.  Rep.  268;  Lowe  v. 
Salt  L;ike  City,  13  Utah,  91,  57  Am.  St.  Bep.  708. 

WITNESSES  —  COMPETENCY  -  PHYSICIANS.—  Communica- 
tions made  by  a  patient  to  his  physician  for  the  purpose  of  profes- 
sional aid  and  advice  are  privileged:  Note  to  Nelson  v.  Oneida,  66 
Am.  St.  Rep.  559.  Under  the  statute,  the  testimony  of  an  attending 
physician.  If  offered  by  the  patient  or  his  representative,  is  com- 
petent, but  not  otherwise:  Groll  y.  Tower,  86  Mo.  249,  55  Am.  Rep. 
358. 
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Tipton  v.  Martzbll. 

[21  Wa«hinqton,  278.J 

EXECUTION.— A  GROWING  CROP  Is  not  subject  to  levy 
under  execution  against  a  tenant,  where  It  was  planted  by  him  un- 
der an  agrreement  with  his  landlord  that  the  tenant  should  properly 
care  for,  harvest,  and  deliver  to  the  owner  a  certain  portion  of  the 
product 

Action  by  Tipton  and  others  against  Martzell  and  others. 
The  defendants  appealed  from  an  order  overruling  a  demurrer. 

R.  G.  Blair,  for  the  appellants. 

Trimble  &  Pattison,  for  the  respondents. 

*'■*  EEAVIS,  J.  Upon  a  judgment  in  favor  of  appellant 
Martzell  against  respondents,  appellant  Sims,  as  sheriff,  at- 
tempted to  levy  upon  an  immature  growing  crop  of  about 
*^"*  two  hundred  and  forty  acres  of  wheat,  on  the  10th  of  May, 
1898.  The  wheat  could  not  be  ripe  for  harvest  until  Sep- 
tember following.  Respondents  planted  the  crop  of  wheat  un- 
der a  contract  with  the  owner  of  the  land,  by  which  they  were 
to  properly  care  for  and  harvest  the  crop  and  deliver  to  the 
owner  one-third  of  all  the  grain  harvested  upon  the  premises. 
Eespondents  commenced  this  action  to  restrain  appellants  from 
selling  the  crop  of  grain.  Appellants  filed  a  general  demurrer 
to  the  complaint,  which  was  overruled,  and  they  appealed  from 
the  order. 

The  question  presented  is,  whether  the  growing  crop  of  wheat 
owned  by  the  tenants  under  the  terms  stated  is  subject  to 
levy  and  sale.  It  is  maintained  by  counsel  for  appellants  that, 
at  common  law,  growing  crops,  the  result  of  annual  cultivation 
and  labor — fructus  industriales — are  personal  property,  while 
those  that  are  the  natural  and  spontaneous  growth  of  the 
land — fructus  naturales — are  realty;  and  a  number  of  authori- 
ties are  cited  to  sustain  the  proposition.  The  leading  case 
cited  by  counsel  is  that  of  Polley  v.  Johnson,  52  Kan.  478, 
from  the  supreme  court  of  Kansas.  The  Kansas  statute  (Gen. 
Stats.  1889,  par.  2824),  provided:  "The  emblements  or  annual 
crops  raised  by  labor,  and  whether  severed  or  not  from  the 
land  of  the  deceased  at  the  time  of  his  death,  shall  be  assets 
in  the  bands  of  the  executor  or  administrator,  and  shall  be 
included  in  the  inventory.'* 
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Paragraph  2825  provided:  "The  executor  or  administrator, 
or  the  person  to  whom  he  may  sell  such  emblements,  may,  at 
all  reasonable  times,  enler  upon  the  lands  to  cultivate,  bever, 
and  gather  the  same.'' 

Paragraph  5008,  part  of  the  procedure  before  justices  of  the 
peace,  provides:  ^''^  "In  all  cases  where  any  lands  may  have 
been  let,  reserving  rent  in  kind,  and  when  the  crops  or  em- 
blements growing  or  grown  thereon  ehall  be  levied  on  or  at- 
tached by  virtue  of  any  execution,  attachment,  or  other  process 
against  the  landlord  or  tenant,  the  interest  of  such  landlord  or 
tenant  against  whom  such  process  was  not  issued  shall  not 
be  affected  thereby;  but  the  same  may  be  sold,  subject  to  the 
claim  or  interest  of  the  landlord  or  tenant  against  whom  such, 
process  did  not  issue," 

The  court  observes  that,  while  these  sections  do  not  reach; 
the  case,  they  show  a  recognition  of  what  they  regard  as  the 
settled  doctrine  of  common  law — that  such  growing  crops  are 
personal  property  subject  to  sale  on  execution  for  the  debts 
of  the  owner — and  determine  the  cause  with  the  observation: 
"However  much  we  may  disapprove  of  the  policy  of  the  law,, 
we  are  constrained  to  hold  that  the  growing  wheat  attached 
in  this  case  was  subject  to  levy." 

Based  upon  the  rule  that,  at  common  law,  the  growing  crop 
passed  to  the  administrator,  many  cases  are  found  alfirming  the: 
validity  of  such  levy  under  an  execution  as  upon  personal  prop- 
erty. In  some  of  the  states,  provision  is  made  to  extend  the 
lien  of  the  execution  until  an  immature  crop  is  ready  for  har- 
vest, and  in  other  states  the  levy  upon  a  growing  crop  is  per- 
mitted by  statute.  The  only  statute  that  has  been  called  to- 
our  attention  upon  the  subject  of  growing  crops  is  section  1646 
of  1  Hill's  Code,  which  authorizes  a  chattel  mortgage  upon 
them.  An  execution  does  not  create  a  lien  for  an  indefinite 
period,  or  any  period  beyond  its  life.  Section  469  of  2  Hill's 
Code  requires  an  execution  to  be  returned  within  sixty  days. 
In  Ellithorpe  v.  Eeidesil,  71  Iowa,  315,  it  was  determined  that 
an  execution  could  not  be  levied  upon  immature  growing  crops. 
The  court  observed :  "The  whole  proceeding  was  on  the  theory 
that  the  crops  were  personal  property,  and  could  be  levied  on 
and  sold  ^'^*^  as  such.  But  while  they  remained  immature  and 
were  being  nurtured  by  the  soil,  they  were  attached  to  and 
constituted  part  of  the  realty.  They  could  no  more  be  levied 
upon  and  sold  on  execution  as  personalty  than  could  the  tree* 
growing  upon  the  premises."     And  a  number  of  former  deci- 
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eions  of  the  court  are  cited  in  support  of  its  conclusion.  It  has 
4)een  well  observed  that  the  value  of  the  growing  crop  depends 
upon  the  soil  for  its  nourishment  and  support,  and,  if  dis- 
connected at  once,  as  in  this  case,  would  be  nothing,  and  levy 
and  sale  usually  offers  but  little  return  to  the  creditor,  while 
it  is  oftentimes  serious  loss  to  the  debtor. 

In  Penhallow  v.  Dvvight,  7  Mass.  34,  5  Am.  Dec.  21,  an  en- 
try and  levy  upon  a  crop  of  corn  fully  ripe  and  fit  to  be 
gathered  was  sustained  upon  the  ground  that  the  crop  was 
fully  ripe  and  in  a  proper  state  to  be  gathered;  but  the  court 
observed:  "An  entry,  for  the  purpose  of  taking  unripe  corn, 
or  other  produce  which  would  yield  nothing,  but  in  fact  be 
wasted  and  destroyed,  hy  the  very  act  of  severing  it  from  the 
800,  would  not  be  protected  by  this  decision.'* 

But  in  the  case  at  bar  there  was  an  existing  contract  be- 
tween the  landlord  and  the  respondents  that  they  would  properly 
take  care  of  the  growing  grain,  and  harvest  and  deliver  one- 
third  of  the  product  to  the  landlord.  In  a  contract  of  this 
nature  the  landlord  depends  on  the  character  and  skill  of  the 
lessee,  and  it  would  seem  to  be  personal  and  not  assignable. 
It  was  said  by  the  supreme  court  of  Michigan,  in  Randall  v. 
Chubb,  46  Mich.  311,  41  Am.  Eep.  165:  "The  very  nature  and 
character  of  the  lease  or  agreement  shows  that  it  was  a  per- 
sonal one  to  the  defendant,  and  could  not  be  assigned  by  him 
to  a  third  party  without  the  consent  of  his  lessor.  The  rent 
or  share  which  the  latter  would  receive  must  depend  very  much 
upon  the  character  of  the  lessee,  and  the  latter  could  not 
place  a  *'""''  party  in  possession  of  the  premises  who  migiit  not 
be  a  good  husbandman,  and  who  might  not  he  able  to  carry 
on  the  farm  operations  in  a  good,  careful,  and  proper  manner. 
Under  such  a  lease  the  landlord  has  a  right  to  choose  his  ten- 
ant, and  he  may  be  willing  to  lease  upon  shares  to  one  man, 
and  yet  be  wholly  unwilling  to  let  another  have  possession  upon 
any  terms.*' 

It  is  evident  that,  if  a  sale  of  the  crop  were  permitted 
within  the  life  of  the  execution,  the  agreement  by  which  the 
landlord  was  entitled  to  have  the  lessees  give  their  personal  care 
and  attention  to  the  growing  crop  would  be  abrogated,  and  the 
process  would  substitute  the  purchaser  at  execution  sale  as  one 
of  the  parties  to  the  lease.  It  may  also  be  observed  that,  under 
our  law,  the  administrator  takes  possession  of  the  realty,  and 
that  the  proceeds  of  its  products  may  be  used  in  payment  of 
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the  debts  of  the  deceased,  as  well  as  the  proceeds  from  the 
realty. 

We  conclude  that  the  crop,  under  the  facts  shown  here,  was 
not  subject  to  the  levy  of  the  execution,  and  the  judgment  of 
the  superior  court  is  airirmed. 

Gordon,  C.  J.,  and  Dunbar,  Anders,  and  Fullerton,  JJ., 
concur. 


EXECUTION— GROWING  CROPS.— A  cropper  has  no  such  inter- 
est iu  the  crop  as  can  be  subjected  to  the  payment  of  his  debts 
while  it  remains  en  masse:  until  a  division,  the  whole  is  the  prop- 
erty of  the  landlord:  Brazier  v.  Ansley,  11  Ired.  12.  51  Am.  Dec. 
408.  But  that  a  landlord  and  tenant  are  tenants  in  common  of 
growing  crops  when  rent  is  reserved  in  a  share  thereof,  and  that 
the  Interest  of  either  is  subject  to  levy  and  sale  for  the  payment  of 
the  debts  of  the  respective  parties,  see  Sims  v.  Jones,  54  Neb.  769, 
69  Am.  St.  Rep.  749.  That  growing  annual  crops  are  personal  prop- 
erty and  subject  to  execution,  see  State  v.  Fowler,  88  Md.  601,  71 
Am.  St  Rep.  452;  note  to  Barrett  v.  Choen,  12  Am.  St.  Rep.  366; 
Edwards  v.  Thompson,  85  Tenn.  720,  4  Am.  St.  Rep.  807;  and  ex- 
tended note  to  Norrls  v.  Watson,  S5  Am.  Dec  162. 


Dawson  v.  McCarty. 

[21   WaSHINQTON,  314.] 

APPEAI^SUFFICIENCY  OF  BOND-REVENUE  STAMP. 
The  federal  war  revenue  law  of  1898  exempts  from  its  operation 
bonds  used  in  legal  proceedings.  Hence,  an  appeal  bond  Is  good, 
though  it  has  no  revenue  stamp  attached  to  the  certificate  of  the 
qualification  of  the  sureties  to  tlie  bond,  where  it  Is  otherwise  valid. 

MORTGAGES— SUBSEQUENT  .JUDGMENT— PRIORITY.— 
THE  LIEN  of  a  judgment  is  subordinate  to  that  of  an  unrecorded 
mortgage  executed  prior  to  the  rendition  of  the  judgment. 

DEFINITIONS.— THE  TERM  "BONA  FIDE  PURCHAS- 
ERS" in  recording  acts  does  not  include  a  judgment  creditor. 

Suit  by  Dawson,  as  receiver,  against  McCarty  and  others. 
The  plaintiff  appealed  from  the  decree. 

Stratton  &  Powell,  for  the  appellant. 

John  R.  Crites,  for  the  respondent. 

8^  REAVIS,   J.     Appellant    brought   suit   to    foreclose   a 
mortgage  on  certain  lands  in  Whatcom  county.     The  mortgage 
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was  executed  "by  the  defendants  Morris  McCarty  and  wife  to 
the  Columbia  National  Bank  of  New  Whatcom,  of  which  the 
appellant  is  receiver.  Respondent  (defendant)  School  District 
No.  1  of  Whatcom  county  has  a  judgment  against  defendants 
McCarty  and  wife,  which  is  a  lien  upon  the  mortgaged  premises. 
On  the  16th  of  September,  1893,  the  bank  was  in  the  custody 
of  a  receiver  appointed  by  the  comptroller  of  the  currency.  At 
that  time  the  defendant  Morris  McCarty  was  indebted  to  the 
bank  in  the  sum  of  twenty-five  thousand  four  hundred  and 
ninety  dollars  and  eight  cents,  exclusive  of  interest.  The  in- 
debtedness was  in  the  form  of  promissory  notes  and  overdrafts 
made  prior  to  June  23,  1893.  The  greater  portion  of  the  in- 
debtedness was  due  September  18,  1893.  On  the  16th  of  Sep- 
tember, 1893,  the  defendants  McCarty  and  wife,  for  the  pur- 
pose of  securing  the  payment  on  October  1,  1894,  of  all  said 
indebtedness,  executed  their  mortgage  upon  the  real  estate  in 
controversy.  The  mortgage  specifically  extended  the  time  of 
payment  of  all  indebtedness  to  October  1,  1894.  On  the  day 
of  its  execution  the  mortgage  was  delivered  to  the  attorney  of 
the  receiver,  to  be  held  by  him  in  escrow  until  it  could  be  sub- 
mitted to,  and  the  terms  approved  by,  the  comptroller  of  the 
currency,  and  thereupon  be  delivered  to  the  receiver  of  the  bank. 
On  the  27th  of  September,  1893,  the  comptroller  of  the  currency 
duly  authorized  and  approved  the  acceptance  of  the  mortgage 
by  the  receiver,  and  the  mortgage  was  thereafter  ^*®  delivered 
by  the  attorney  to  the  receiver  about  the  5th  of  January,  1894. 
The  mortgage  was  not  filed  for  record  until  j\Iarch  8,  1894. 
On  the  2d  of  August,  1892,  the  defendant  school  district  in- 
stituted an  action  in  the  superior  court  against  defendant 
Morris  McCarty,  and  on  the  sixth  day  of  February,  1894, 
recovered  judgment  against  him  for  the  sum  of  eighteen 
hundred  and  thirty-one  dollars  and  thirty-nine  cents,  ex- 
clusive of  interest.  At  the  time  of  the  entry  of  the  judgment 
the  school  district  had  no  notice  of  the  existence  of  appellant's 
mortgage.  By  a  mistake  a  portion  of  the  property  covered  by 
the  mortgage  was  incorrectly  described  as  the  west  half  of 
a  certain  quarter  section,  when  it  should  have  been  described 
as  the  east  half  of  the  same  quarter  section.  The  superior 
court  corrected  this  error  and  reformed  the  mortgage.  That 
court  also  adjudged  the  mortgage  inferior  to  the  judgment 
lien  of  the  school  district.  To  this  portion  of  the  decree  the 
plaintiff  (appellant)  excepted. 
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1.  Respondent  moves  to  dismiss  the  appeal  on  the  ground 
that  no  proper  notice  of  appeal  was  given  or  served  and  that 
no  valid  bond  has  been  given  or  filed  in  the  cause,  because  no 
revenue  stamp  is  attached  to  the  certificate  of  the  qualification 
of  the  sureties  to  the  bond.  The  notice  of  appeal  is  clear,  and 
conveyed  fully  to  the  adverse  parties  the  fact  of  the  appeal. 
And  the  objection  to  the  bond  is  not  well  taken.  The  certifi- 
cate to  the  qualification  of  the  sureties  is  part  of  the  proper 
execution  of  the  bond  on  appeal.  The  federal  revenue  law  ex- 
empts bonds  used  in  legal  proceedings:  War  Revenue  Law  of 
1S9S,  sec.  25,  schedule  "A."  And  again,  it  is  elementary  con- 
stitutional law  that  the  federal  government  cannot  impose  any 
burden  upon  procedure  in  state  courts:  Collector  v.  Day,  11 
Wall.  113;  Cooley  on  Taxation,  82-8G,  and  authorities  cited. 

2.  The  controversy  upon  the  merits  is.  Which  is  the  prior 
lien — tlie  mortgage  or  judgment?  At  common  law,  ^^''  the 
uniform  rule  seems  to  have  be€n  that  a  prior  unrecorded  deed 
or  mortgage  conveyed  good  title  as  against  a  subsequent  judg- 
ment. The  rule  is  thus  stated  in  2  Freeman  on  Judgments, 
section  366:  "Wherever,  under  the  law,  a  deed  or  mortgage  is 
valid  without  being  recorded,  a  subsequently  attaching  judg- 
ment lien  against  the  grantor  or  mortgagor  will  not  be  of  any 
benefit  to  the  lienholder  as  against  the  deed  or  mortgage. 
Under  the  principle  already  referred  to,  that  the  lien  of  a 
judgment  attaches  to  the  debtor's  real,  rather  than  to  his  ap- 
parent, interest,  such  lien  is  subordinate  to  any  unrecorded  con- 
veyance or  encumbrance  executed  prior  to  the  rendition  of  the 
judgment,  unless  the  statutes  of  the  state  give  to  judgment 
creditors  the  same  protection  against  unrecorded  instruments 
which  they  give  to  bona  fide  purchasers  without  notice.'^ 

]\Ir.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  section 
721,  under  the  caption,  "Prior  unrecorded  mortgage  superior 
to  subsequent  docketed  judgment,"  observes:  "The  most  im- 
portant question  under  this  head  which  has  come  before  the 
American  courts  relates  to  the  respective  claims  arising  from  a 
prior  specific  and  a  subsequent  general  lien.  The  doctrine  is 
certainly  established  as  part  of  the  equity  jurisprudence,  and 
rests  upon  the  solid  basis  of  principle,  that  prior  equitable 
interests  in  rem,  including  equitable  liens  upon  specific  parcels 
of  land,  have  priority  of  right  over  the  general  statutory  lien 
of  subsequent  docketed  judgments,  although  the  latter  is  legal 
in  its  nature.     Judgment  creditors  are  not  'purchasers'  within 
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the  meaning  of  the  recording  acta,  and  unless  expressly  put 
upon  the  same  footing,  they  do  not  obtain  the  benefit  which  a 
subsequent  purchaser  does  by  a  prior  record.  The  equitable 
doctrine  is,  that  a  judgment  and  the  legal  lien  of  its  docket 
binds  only  the  actual  interest  of  the  judgment  debtor,  and  is 
subject  to  all  existing  equities  which  are  valid  as  against  such 
debtor." 

Mr.  Pomeroy  also  further  says,  in  section  722,  that:  "A  very 
different  rule  prevails  in  many  states,  in  which  it  is  settled 
that  the  lien  of  a  subsequent  docketed  judgment  ^^*  prevails 
over  that  of  a  prior  unrecorded  mortgage  or  other  prior  equi- 
table interest  or  lien  not  recorded,  of  which  the  judgment  cred- 
itor had  no  notice  at  the  time  of  recovering  and  docketing  his 
judgment.  This  result  is  reached,  in  some  of  the  states,  from 
express  provisions  of  the  statutes;  in  others,  from  what  was 
deemed  to  be  the  necessary  interpretation  of  the  statutory  lan- 
guage; and  in  a  few,  as  it  would  seem,  from  an  intentional  re- 
jection of  the  equitable  doctrine  which  lies  at  the  basis  of  the 
whole  subject.'* 

Our  statute  is  as  follows:  "All  deeds,  mortgages,  and  assign- 
ments of  mortgages,  shall  be  recorded  in  the  office  of  the  county 
auditor  of  the  county  where  the  land  is  situated,  and  shall  be 
valid  as  against  bona  fide  purchasers  from  the  date  of  their 
filing  for  record  in  said  office;  and  when  so  filed  shall  be  notice 
to  all  the  world":  Ballinger's  Code,  sec.  4535. 

From  an  examination  of  the  authorities  submitted  by  coun- 
sel for  respondent  it  would  seem  that,  in  the  states  of  Illinois, 
Texas,  West  Virginia,  Alabama,  South  Carolina,  and  Georgia, 
the  recording  statute  extends  the  protection  to  subsequent 
creditors.  The  decided  weight  of  authority  seems  to  be  that 
the  terra  "bona  fide  purchasers"  in  the  recording  act  does  not 
include  a  judgment  creditor:  20  Am.  &  Eng.  Ency.  of  Law,  577; 
Seevers  v.  Delashmutt,  11  Iowa,  174,  77  Am.  Dec.  139;  Vaughn 
V.  Schmalsle,  10  Mont.  186;  Plant  v.  Smythe,  45  Cal.  161;  Shirk 
V.  Thomas,  121  Ind.  147,  16  Am.  St.  Eep.  381;  Webb  on  Record 
of  Title,  sec.  192;  Davis  v.  Owensby,  14  Mo.  170,  55  Am.  Dec. 
105;  Holden  v.  Garrett,  23  Kan.  98. 

It  appears  that  it  is  immaterial  whether  the  mortgagee  is 
strictly  a  bona  fide  purchaser,  within  the  meaning  of  the  stat- 
ute. The  question  is,  whether  the  judgment  creditor  is  a  bona 
fide  purchaser,  and  thus  within  the  protection  of  the  statute: 
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Greenleaf  v.  Edes,  2  Minn.  265;  ^^  Martin  y.  Nixon,  92  Mo. 

26;  Rodgers  v.  Gibson,  4  Yeates,  111. 

The  lien  of  the  judgment,  as  already  observed,  binds  only 
the  interest  that  the  judgment  debtor  actually  has  in  the  real 
estate:  Laws  1893,  sec.  1,  p.  65;  Voorhies  v.  Hennessy,  7  Wash. 
243;  Book  v.  Willey,  8  Wash.  267. 

The  case  of  Goetzinger  v.  Eosenfeld,  16  Wash.  393,  has  been 
relied  upon  by  counsel  for  respondent  to  sustain  the  priority 
of  its  judgment  lien.  But  a  careful  consideration  of  that  case 
shows  that  the  precise  question  involved  here  was  not  raised 
or  discussed  there.  In  that  case  the  judgment  was  rendered 
and  the  mortgage  executed  on  the  same  day,  and  both  were 
entered  of  record  on  the  same  day;  and  the  court  declined  to 
inquire  by  oral  testimony  into  the  fraction  of  a  day,  to  deter- 
mine whether  the  judgment  or  the  mortgage  was  first  filed  of 
record,  and  merely  left  them  upon  the  record  as  it  appeared 
on  the  face  thereof. 

The  judgment  must  be  reversed,  with  direction  to  adjudge 
the  lien  of  the  mortgage  prior  to  that  of  the  judgment, 

Gordon,  C.  J.,  and  Anders  and  Fullerton,  JJ.,  concur. 


LIENS  OF  JUDGMENT  AND  PRIOR  UNRECORDED  MORT- 
GAGE-rRIORITY— BONA  FIDE  PURCHASERS.-A  judgment 
croditor  is  not  a  bona  fide  purchaser,  within  th-e  meaning  of  the 
ro.iristry  law,  where  the  sole  foundation  of  his  rierht  Is  his  own  .luds:- 
ment;  and  he  cannot  prevail  against  a  purchaser  In  good  faith  hold- 
ing? under  an  unrecorded  deed:  Shirlj  v.  Thomas,  121  Ind.  147,  16 
Am.  St.  Rep.  381.  A  .iudirment  Ilcn  Is  subject  to  all  equities  In 
favor  of  third  persons  as  to  tlie  debtor's  lands  at  the  time  the  Judg- 
ment was  rendered,  but  this  rule  is  qualified  by  the  registration 
laws  of  particular  states:  Blankenshlp  v.  Douglas.  26  Tex.  225.  82 
Am.  Dec.  60S,  and  note.  The  lion  of  an  equitable  mortgage  Is 
superior  to  that  of  subsequent  judgments:  Bank  v.  Carpenter,  7 
O:iio.  21.  28  Am.  Dec.  616.  That  the  Hen  of  a  judgment  takes  pHor- 
11 V  over  a  prior  unrecorded  mortgage,  see  Manufacturers'  etc.  Bank 
v'  Bank,  7  Watts  &  S.  335,  42  Am.  Dec.  240;  or  deed:  See  Beed  t. 
Austin,  0  Mo.  722,  45  Am.  Dec.  836. 
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Wilson  v.  Wold. 

[21  Washington,  :;9S.] 

STATUTES— CONSTITUTIONALITY— IMPAIRING  OBLI- 
GATION OF  OONTRACTS— RENTS  AND  PROFITS  DURING 
PERIOD  FOR  REDEMPTION.— A  statute  which  entlUes  a  judg- 
ment debtor  whose  real  estate  Is  sold  on  execution  to  possession, 
and  to  the  rents,  Issues,  and  profits  of  the  property  during  the 
period  for  redemption,  Is  not  unconstitutional  as  to  a  debt  con- 
tracted before  Its  passage,  on  the  ground  that  It  Impairs  the  obli- 
gation of  a  contract,  although,  under  the  statute  existing  when  the 
debt  was  contracted,  the  purchaser  at  an  execution  sale  was  en- 
titled to  the  rents  and  profits  during  such  period.  The  creditor, 
under  such  a  condition  of  the  law,  is  not  deprived  of  any  remedy 
for  the  enforcement  of  his  contract. 

ACTION— RIGHT  OF,  WHERE  AGENCY  IS  KNOWN.— A 
third  person's  right  of  action  to  recover  money  lawfully  collected 
by  an  agent  for  his  principal  is  against  the  principal  and  not 
against  the  agent,  where  the  plaintiff  knew  that  the  defendant  was 
merely  an  agent 

Eobinson  &  Eowell,  for  the  appellant. 

Fred  H.  Peterson  and  L.  P.  Wilhelm,  for  £lie  respondent. 

3»»  GORDON,  C.  J.  In  May,  1897,  a  money  judgment  was 
rendered  in  favor  of  George  F.  Aust  against  the  appellant, 
Wilson.  The  judgment  was  given  upon  an  indebtedness  aris- 
ing upon  an  open  account  incurred  by  appellant  in  the  year 
18::^6.  In  July,  1897,  certain  real  property  of  appellant  was 
sold  upon  an  execution  to  satisfy  that  judgment,  and  Aust  be- 
came the  purchaser  at  the  sale.  The  sale  was  confirmed  and 
the  purchaser  appointed  respondent.  Wold,  to  collect  rent  of 
the  premises.  Shortly  before  the  expiration  of  the  year  al- 
lowed by  law  for  redemption,  appellant  redeemed.  This  action 
was  brought  to  recover  the  rents  received  by  respondent,  as 
agent  for  the  purchaser,  during  the  redemption  period.  The 
action  was  dismissed  in  the  superior  court  on  the  ground  that 
section  5299  of  Ballinger's  Code,  which  went  into  effect  March 
16,  1897,  was  unconstitutional  in  so  far  as  it  applies  to  debts 
contracted  prior  to  its  passage.  This  appeal  is  from  the  judg- 
ment and  order  of  dismissal. 

Prior  to  the  passage  of  section  5299,  supra,  a  purchaser  of 
real  estate  at  execution  sale  was  entitled  to  the  rents  and  prof- 
its during  the  period  allowed  by  law  for  redemption.  That 
section  provides  ns  follows:  '*^'^  "In  all  cases  hereafter  wherein 
any  real  estate  or  other  property  is  sold,  either  under  execution. 
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foreclosure,  or  other  judicial  proceedings, whicli  is  at  the  time  of 
such  sale  by  law  subject  to  redemption,  the  judgment  debtor,  or 
those  claiming  by,  through,  or  under  him,  shall,  as  against  the 
purchaser,  or  those  claiming  by,  through,  or  under  him,  be  en- 
titled to  the  possession  and  to  the  rents,  issues,  and  profits  of 
such  real  estate  or  property  during  the  full  period  provided  by 
law  for  the  redemption  of  the  same." 

Eespondent  insists  that  the  law  existing  at  the  time  when  a 
debt  is  incurred  enters  into  and  forms  a  part  of  the  contract 
of  indebtedness,  and  that  a  person  entitled  to  enforce  such  con- 
tract is  entitled  to  protection  against  any  change  in  existing 
remedies  al!ecting  materially  his  rights  under  the  contract,  and 
he  cites  and  relies  upon  Swinburne  v.  Mills,  17  Wash.  611,  61 
Am.  St.  Rep.  932,  and  Bettman  v.  Cowley,  19  Wash.  207. 
With  this  insistment  we  do  not  disagree,  but  we  think  the  cases 
cited  are  easily  distinguishable  from  the  present  one.  Swin- 
burne V.  Mills,  17  Wash.  611,  61  Am.  St.  Rep.  932,  involved  the 
constitutionality  of  pages  70-76,  chapter  50,  of  the  Laws  of 
1S97,  The  plaintifF  in  that  case  was  the  holder  of  a  mortgage 
on  real  estate.  Under  the  law  of  the  state  in  existence  at  the 
date  of  the  execution  of  the  mortgage,  he  was  entitled  upon 
foreclosure  to  an  immediate  sale,  and  the  purchaser  at  such 
sale  to  the  immediate  possession  of  the  property,  subject  to  the 
right  of  redemption.  The  effect  of  the  legislation  called  in 
question  in  that  case  was  to  postpone  the  date  of  sale  for  one 
year  from  the  entry  of  judgment.  The  act  also  provided  for  an 
appraisal  of  the  property,  and  imposed  terms  and  conditions 
upon  the  mortgagee  which,  in  the  judgment  of  the  court,  im- 
paired and  lessened  the  value  of  his  mortgage. 

The  case  of  Bettman  v.  Cowley,  19  Wash.  216,  involved  the 
constitutionality  of  sections  5148  and  5150  of  Ballinger's  Code 
(Laws  1897,  '^^  p.  52),  fixing  the  life  of  a  judgment  at  six 
years,  and  repealing  prior  provisions  of  the  law  authorizing  a 
renewal.  The  effect  of  that  legislation  upon  contracts  or  judg- 
ments theretofore  entered  into  or  rendered  is  thus  stated  in  the 
opinion  of  the  court:  "The  action  of  the  legislature  has  not 
only  tended  to  lessen  the  elTicacy  of  the  means  which  then  ex- 
isted, it  has  not  only  tended  to  retard  the  enforcement  of  the 
cijutract,  but  it  has  destroyed  the  means  of  its  enforcement  al- 
together, and  has  supplied  no  other  means  in  its  stead." 

We  have  no  desire  to  depart  from  the  doctrine  announced  in 
those  cases,  but  we  think  the  present  case  does  not  fall  within 
any  principle  decided  in  either  of  them.     It  cannot  be  claimed 
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that  the  act  now  under  consideration  deprives  the  creditor  of  a 
remedy  for  the  enforcement  of  his  contract,  nor  that  such  rem- 
edy is  not  full,  complete,  and  ample.  The  right  to  rents  and 
profits  of  real  estate  sold  upon  execution  did  not  result  from 
the  contract  of  indebtedness.  It  was  a  matter  of  legislative 
favor.  It  was  conferred  upon  the  purchaser  at  the  sale,  who 
might  or  might  not  be  a  party  to  the  contract  terminating  in 
the  judgment.  The  statute  conferred  the  right  upon  the  pur- 
chaser regardless  of  whether  he  was  a  party  to  the  contract  or 
not.  The  enforcement  of  the  contract  was  not  postponed  or 
retarded  by  the  act  in  question.  It  deprived  the  creditor  of 
no  remedy,  and  left  his  right  to  collect  his  debt  unimpaired. 
The  sale  that  was  made  was  for  an  amount  sufficient  to  satisfy 
the  judgment.  The  contract  was  merged  in  the  judgment  and 
satisfied  with  it.  The  rights  of  the  purchaser  at  that  sale  were 
fixed  by  the  statute  in  force  at  the  time  it  was  made.  That 
statute  constituted  the  full  measure  of  his  rights,  and,  when  the 
judgment  creditor  became  the  purchaser  at  the  sale,  he  acquired 
no  greater  rights  than  any  other  purchaser  could.  It  will  not 
do  to  hold  that  a  change  in  the  "^^^  law,  which  occurs  after  a 
contract  is  fully  satisfied  and  discharged,  impairs  the  obligation 
of  it.  The  change  could  not  affect  the  contract,  because  there 
was  no  contract  upon  which  it  could  operate;  the  creditor  had 
his  money — the  full  sum  contemplated  by  the  contract — and 
the  purchaser  got  just  what  the  statute  in  force  at  the  date  of 
sale  provided  he  should  get.  No  right  was  injuriously  affected 
by  the  change.  Our  conclusion  upon  this  branch  of  the  case 
is  that  the  superior  court  erred  in  holding  the  act  in  question 
unconstitutional. 

But  the  judgment  must  be  affirmed  upon  another  ground. 
As  observed,  respondent  here  was  merely  the  agent  of  the  pur- 
chaser. The  fact  of  his  agency  was  known  to  the  appellant. 
At  the  time  of  their  collection  the  law  entitled  him  to  collect 
these  rents,  and,  had  not  the  appellant  subsequently  redeemed 
the  property,  respondent's  principal  would  have  been  entitled 
to  retain  the  rents  so  collected.  So  that  originally  the  money 
was  rightfully  received  by  respondent  as  agent  for  his  princi- 
pal, the  purchaser  at  the  sale.  The  fact  of  agency  being 
known,  appellant's  right  of  action  was  against  the  principal,  and 
not  against  the  agent.  The  law  upon  this  question  is,  we 
think,  too  well  settled  to  admit  of  doubt  or  controversy :  United 
States  v.  Pinover,  8  Fed.  Rep.  306;  Colvin  v.  Holbrook,  2  N.  Y. 
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126;  Hall  v.  Lauderdale,  46  N.  Y.  70;  1  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  1119. 

In  his  brief,  counsel  for  the  respondent  has  insisted  upon  an 
affirmance  upon  this  ground,  regardless  of  the  disposition  made 
by  the  court  of  the  question  first  discussed  herein.  No  reply 
has  been  made  to  such  argument  by  appellant's  counsel,  and, 
upon  the  record  before  us,  the  judgment  must  be  af&rmed, 

Pullerton,  Anders,  and  Reavis,  JJ.,  concur. 


STATUTES— CHANGE  OF  REMEDY.— THE  OBLIGATION  OF 

A  CONTRACT  cannot  be  impaired  by  the  legislature,  though  It 
may  alter  the  remedy  to  enforce  it  at  will,  provided  It  does  not 
deny  a  remedy,  or  so  emliarrass  it  with  conditions  and  restrictions 
as  seriously  to  impair  the  value  of  the  right;  and  this  authority 
over  remedies  may  be  exercised  at  pleasure  over  past  or  future 
contracts:  Beverly  v.  Barnitz,  55  Kan.  466,  49  Am.  St  Bep.  257,  and 
note  at  page  277. 
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[21  Washington,  478.] 

JUDGMENT— VACATING  FOR  FRAUD— PERJURY.— Un- 
der a  statute  authorizing  a  judgment  to  be  vacated  for  fraud,  but 
which  does  not  specify  perjury  as  a  distinctive  ground  for  vacat- 
ing a  judgment,  perjury  by  the  prevailing  party  to  an  action,  dis- 
covered after  the  trial,  Is  not  such  fraud  as  will  justify  the  vaca- 
tion of  a  judgment  in  his  favor,  where  the  judgment  did  not  rest 
upon  the  alleged  false  testimony  alone  but  was  supported  by  other 
evidence. 

.JUDGMENT  —  VACATING  FOR  FRAUD  —  PERJURY  — 
NECESSITY  OF  ADDITIONAL  CIRCUMSTANCES.— If  an  action 
is  brought  against  a  principal  and  his  surety,  and  the  latter  suc- 
cessfully evades  liability  on  the  ground  that  his  principal  had  been 
given  an  extension  of  time  without  the  surety's  consent,  perjury 
committed  In  such  action,  by  the  surety,  in  testifying  that  he  had 
not  received  any  consideration  from  the  principal  for  iKHoming 
surety,  wlien  in  fact  lie  had  received  a  consideration,  is  not  such 
fran(i  practicod  by  the  prevailing  party  as  will  autliorize  tlie  va- 
cating of  the  judgment,  where  there  were  no  circumstances  coupled 
witli  the  perjury  which  would  relieve  the  opposite  party  from  all 
implication  of  want  of  diligence,  and  completely  deceive  him  in 
the  nature  of  tlie  testimony. 

JUDGMENT— VACATING  FOR  FRAUD— FAILURE  TO 
DISCLOSE  EVIDENCE.— Tlie  fact  that  a  prevailing  party  defend- 
ant failed  to  voluntarily  disclose  the  weakness  of  his  defense,  or 
somo  evidence  Miiich  would  tend  to  overthrow  his  defense,  does 
not  authorize  the  vacating  of  the  judenient  on  the  ground  of  fraud. 

S.  TI.  Piles  and  Donworth  &  Howe,  for  the  appellant. 
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J.  A.  Coleman,  for  the  respondent,  Swalwell. 

*''•  REAVIS,  J.  Appellant  filed  his  petition  in  the  superior 
-court  of  Snohomish  county,  praying  that  a  judgment  recovered 
J)y  respondent  Swalwell  against  appellant  be  vacated  on  the 
grounds  of  fraud  practiced  by  the  respondent  in  obtaining  the 
judgment,  and  because  of  after-discovered  evidence  which  would 
have  changed  the  result  had  it  been  produced  at  the  trial,  but 
which  was  suppressed  by  Swalwell.  The  cause  has  been  before 
this  court  twice,  reported  in  McDougall  v.  Walling,  15  Wash. 
78,  55  Am.  St.  Eep.  871,  and  in  19  Wash.  80.  A  concise  state- 
ment is  found  in  the  opinion  on  the  first  appeal  in  McDougall 
▼.  Walling,  15  Wash.  78,  15  Am.  St.  Rep.  871,  as  follows: 

■**'*  "Appellant,  McDougall,  brought  this  action  in  the  su- 
■perior  court  of  Snohomish  county  upon  a  promissory  note  exe- 
cuted by  N.  D.  Walling  and  William  G.  Swalwell,  payable  to 
the  order  of  Walling,  dated  April  24,  1893,  and  payable 
rinety  days  thereafter;  said  note  being  for  the  sum  of  two  thou- 
sand eight  hundred  dollars,  and  interest  at  the  rate  of  twelve 
per  cent  per  annum  from  date  until  paid.  The  defendant 
Walling  made  default.  Respondent  Swalwell  answered  that  he 
executed  the  note  solely  for  the  accommodation  of  Walling, 
and  was  a  surety  only,  all  of  which  was  known  to  plaintitl;  at 
the  time  of  the  indorsement  and  delivery  of  said  note  to  him  by 
Walling;  that,  after  the  maturity  of  the  note,  appellant  en- 
tered into  a  definite  agreement  with  the  defendant  Walling, 
whereby  the  time  of  payment  of  said  note  was  extended,  and 
that  the  agreement  to  extend  was  made  without  the  consent  of 
the  respondent,  and  released  him  from  the  payment  thereof. 
The  appellant  replied,  denying  all  of  the  affirmative  matter  set 
out  in  the  answer,  and,  the  cause  having  been  tried  before  a 
jury,  a  verdict  was  returned  in  favor  of  Swalwell.  Thereafter, 
appellant's  motion  for  a  new  trial  was  denied,  judgment  entered 
^dismissing  the  action  as  to  Swalwell,  and  the  cause  appealed.'* 

The  judgment  then  before  this  court  was  reversed  for  error 
in  instructing  the  jury.  On  March  16,  1897,  the  cause  was 
tried  again  in  the  superior  court,  and  the  jury  found,  in  re- 
sponse to  the  issue  in  the  case,  specially  that  respondent  Swal- 
well did  not  sign  the  note  in  suit  as  a  joint  maker;  that  he 
signed  it  as  surety  only;  that  appellant,  McDougall,  at  the  time 
he  bought  the  note,  knew  that  Swalwell  signed  it  as  surety  only; 
that  Swalwell  did  not  consent  that  Walling  might  obtain  an 
■extension  of  time  on  the  note;  that  Walling  did  not  obtain  the 
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extension  on  a  misrepresentation  or  false  statement  that  Swal- 
well  knew  of  his  application  and  consented  that  the  time  might 
be  extended;  that  Swalwell  did  not  promise  to  pay  the  note 
after  the  extension  of  time  had  been  granted;  and  judgment 
was  again  entered  in  favor  of  Swalwell.  An  appeal  '***^  was 
again  taken,  which  was  determined  and  is  reported  in  Mc- 
Doiigall  V.  Walling,  19  Wash.  80;  and  it  was  there  observed:  "Ap- 
pellant [McDougall]  also  maintains  that  the  evidence  does  not 
justify  the  verdict,  but  it  is  sufficient  to  say  upon  this  point' 
that  the  evidence  in  the  record  here  is  substantially  conflicting, 
and  the  jury  found  for  the  respondent  upon  all  the  issues  sub- 
mitted to  it,  and  the  superior  court  declined  to  grant  a  new 
trial  upon  this  ground." 

After  the  affirmance  of  the  last  judgment  here,  the  appellant 
applied  to  this  court  to  vacate  the  judgment,  but  was  remanded 
to  the  superior  court,  and  filed  his  petition  to  vacate  the  judg- 
ment upon  the  grounds  of  fraud  on  the  part  of  Swalwell  in  pro- 
curing it,  and  newly  discovered  evidence  which  would  change 
the  result.  Eespondent  Swalwell  was  sworn  as  a  witness  in  his 
o^vn  behalf  at  the  trial  and  testified  as  follows: 

"Q.  You  may  state,  Mr.  Swalwell,  the  circumstances  under 
which  you  came  to  sign  that  note.  A.  Mr.  Walling  applied  to 
me  for  a  loan  in  April  in  1893  for  the  purpose  of  buying  some 
Valentine  scrip;  I  told'  hira  I  did  not  have  any  money  to  loan, 
and  a  few  days  afterward  he  had  made  a  trip  to  Seattle  he  had 
said  and  said  he  could  raise  the  money  if  I  would  go  his  secur- 
ity; said  he  had  used  my  name  down  there  and  suggested  my 
name  as  security,  and  after  going  into  the  matter  for  which 
he  was  to  use  the  money,  explained  the  townsite  business  thor- 
oughly, I  agreed  to  go  his  security  for  ninety  days. 

"Q.  Did  you  receive  any  proceeds  on  that  note?  A.  No, 
sir. 

"Q.  Did  you  receive  any  consideration  from  Mr.  Swalwell 
for  signing  that  note?     A.     From  Mr.  Walling? 

"Q.     From  Mr.  Walling  for  signing  that  note?     A.     No,  sir. 

"Q.  Did  you  receive  any  consideration  for  [from]  anyone 
for  the  execution  of  that  note?     A.     No,  sir." 

^^^  Appellant,  since  the  final  decision  of  the  case,  has  dis- 
covered written  evidence,  which  was  within  respondents'  knowl- 
edge, tending  to  show  that  at  the  time  the  note  in  question  was 
executed  the  money  obtained  upon  the  note  was  for  the  pur- 
pose of  procuring  Valentine  scrip  to  be  placed  upon  the  town- 
site  of  Silverton,  in  Snohomish  county,  and  thai  the  stock  of 
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the  townsite  company,  consisting  of  four  hundred  and  ninety- 
nine  shares,  was  to  be  held  in  escrow  to  secure  and  protect 
Swalwell  as  security  upon  the  note;  and  that  Walling  also 
agreed  to  pay  Swalwell,  in  consideration  of  his  becoming  surety 
on  the  note,  seven  hundred  and  fifty  dollars  in  cash,  or  to  de- 
liver him  fifteen  hundred  dollars  in  stock  of  the  company,  as 
Swalwell  might  elect;  and  that  the  account  of  the  company  was 
to  be  kept  in  the  First  National  Bank  of  Everett,  of  which 
Swalwell  was  president;  that,  in  case  Walling  paid  the  note,  the 
stock  of  the  company  should  be  returned  to  him,  but,  in  case 
of  his  default,  the  stock  was  to  be  turned  over  to  Swalwell;  and 
it  is  also  alleged  in  the  petition  that  the  stock  mentioned  was 
of  a  greater  value  than  the  amount  due  on  the  note. 

1.  The  petition  to  vacate  the  judgment  is  presented  under 
subdivision  4  of  section  5153  of  Ballinger's  Code,  It  is  main- 
tained by  counsel  for  appellant  that  perjury  is  such  fraud  aa 
warrants  the  vacation  of  a  judgment  obtained  by  a  party  com- 
mitting it,  and  that  the  respondent  committed  perjury  at  the 
trial;  and  authorities  are  cited  from  states  "with  statutes  relating 
to  vacations  of  judgment  similar  to  that  of  our  state. 

In  Heathcote  v.  Haskins,  74  Iowa,  566,  the  court  observed: 
"That  the  production  upon  the  trial  of  false  testimony  to  es- 
tablish a  cause  of  action  or  defense  would  in  many  cases  amount 
to  such  a  fraud  as  would  entitle  the  adverse  party  to  a  new 
trial,  or  the  vacation  of  the  judgment,  is  certainly  true.  This 
would  be  so  if  the  fact  of  its  falsity  or  the  evidence  by  which 
the  fact  could  be  established  was  ^^^  not  discovered  until  after 
the  trial  or  the  rendition  of  the  judgment."  But  in  that  case 
the  fraud  was  not  made  out  to  the  satisfaction  of  tbe  court. 

In  Munro  v.  Callahan,  55  Xeb.  75,  70  Am.  St.  Rep.  366,  the 
judgment  had  been  rendered  in  favor  of  plaintiff.  After  its 
affirmance,  the  defendant  filed  a  petition  to  vacate  the  judg- 
ment on  the  ground  that  it  had  been  obtained  by  the  perjury 
of  the  plaintiff,  and,  on  the  appeal  it  was  said:  "Section  602  of 
the  Code  of  Civil  Procedure  provides  that  a  district  court  shall 
have  power  to  vacate  a  judgment  rendered  by  it  after  the  term 
at  which  it  was  rendered,  for  fraud  practiced  by  the  successful 
party  in  obtaining  the  judgment.  Certainly,  the  obtaining  of 
a  judgment  by  willful  and  corrupt  perjury  is  obtaining  it  by 
fraud." 

But  in  this  case  the  sole  testimony  was  that  of  the  plaintiff, 
and  the  judgment  was  obtained  on  her  testimony  alone.     So 
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of  the  case  of  Laithe  v.  McDonald,  12  Kan.  340.  Laithe 
brought  an  action  against  McDonald  for  failure  to  deliver  goods 
which  he  charged  were  received  by  McDonald  as  a  common  car- 
rier and  lost  through  his  negligence.  McDonald  answered  by 
a  general  denial,  and  did  not  appear  further  in  the  case.  On 
the  trial,  Laithe  willfully,  corruptly,  and  falsely  swore  that  Mc- 
Donald was  a  coninion  carrier,  and  had  received  the  goods  and 
failed  to  deliver  them,  and  that  they  were  worth  over  five  thou- 
sand dollars,  for  which  he  obtained  a  judgment.  The  court 
affirmed  the  jiKknnent  of  the  district  court  vacating  the  judg- 
III ont  on  the  ground  that  Laithe  obtained  it  by  fraud,  the 
fraud  consisting  of  his  perjury.  But  the  court  held  that  de- 
fendant was  not  entitled  to  have  his  judgment  vacated  on  ac- 
count of  any  innocent  mistake  or  want  of  recollection  on  the 
part  of  the  plaintiff,  nor  even  on  account  of  the  perjury  of  other 
witnesses.  The  judgment  in  this  case  rested  entirely  upon 
the  perjured  testimony  of  Laithe. 

*^  In  Graver  v.  Faurot,  76  Fed.  Eep.  257,  the  complainant 
brought  a  suit  in  equity  in  a  state  court,  in  which  he  charged 
two  defendants  with  fraudulently  inducing  him  to  purchase 
some  worthless  shares  of  corporate  stock,  and,  in  accordance 
with  chancery  practice,  required  the  parties  made  defendants 
to  answer  certain  allegations  or  interrogatories  in  the  bill  under 
oath.  The  defendants  answered.  The  answers  were  false  and 
perjured,  and  the  complainant  suffered  defeat.  He  subse- 
quintly  discovered  that  the  answers  made  by  the  defendants 
were  false,  and  then  brought  suit  to  vacate  the  judgment.  The 
court  held  that  the  making  of  the  false  answers  was  a  positive 
and  actual  fraud,  which  vitiated  the  decree.  It  will  be  ob- 
served in  this  case  that  the  judgment  sought  to  be  vacated  was 
obtained  by  reason  alone  of  the  perjury  of  the  two  defendants 
in  their  answer  to  the  interrogatories  propounded  to  them. 
These  cases  cited  by  counsel  have  been  examined  because  they 
seem  to  be  more  clearly  in  support  of  the  principle  that  per- 
jury of  the  successful  party  comes  within  the  statute  as  fraud. 
But  it  will  be  observed  that  they  are  distinguished  from  the 
case  at  bar  in  this,  that  in  each  of  them  the  judgment  was 
based  solely  upon  the  perjury  of  the  prevailing  party.  In  the 
case  at  bar,  there  is  other  testimony  to  support  the  judgment 
than  that  of  the  respondent.  The  question  propounded  to  re- 
spondent at  the  trial,  if  he  had  received  any  consideration  for 
hi8  becoming  a  surety,  or  any  portion  of  the  proceeds  of  the 
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note,  wa3  doubtless  intended  to  go  to  the  issue  of  suretyship. 
The  fact  whether  he  had  received  compensation  for  the  ac- 
commodation would  not  primarily  affect  the  issue  of  surety- 
ship. We  have  seen  no  reason  assigned  why  the  compensation 
of  a  surety  for  his  undertaking  between  himself  and  his  prin- 
cipal would  change  the  relation  between  the  payee  of  the  note 
and  the  surety.  In  other  words,  if  it  were  true  that  Swalwell 
wa6  paid  by  Walling  **^  to  become  his  surety,  it  would  not 
affect  the  contract  between  appellant,  as  payee  of  the  note,  and 
Swalwell.  It  appears  from  the  evidence  subsequently  discov- 
ered by  appellant  that  Walling  promised  to  pay  Swalwell  seven 
hundred  and  fifty  dollars  as  the  consideration  for  Swalwell  be- 
coming his  surety  on  the  note.  It  does  not  appear  from  the 
petition  that  this  consideration  had  been  paid,  or  that  Swalwell 
had  received  any  of  the  proceeds  of  the  note.  The  answer  of 
Swalwell  to  the  question  propounded  to  him,  that  he  had  not 
received  any  consideration  for  his  becoming  surety,  is,  to  put 
the  most  favorable  construction  upon  it,  disingenuous  and 
literal.  It  evaded  directly  answering  the  truth,  and  was  mis- 
leading. But,  if  he  had  answered  that  he  received  a  considera- 
tion, such  answer  alone  could  not  have  changed  the  result  of 
the  trial.  In  fine,  the  judgment  did  not  rest  upon  the  alleged 
false  testimony. 

2.  But  it  is  further  assumed  by  the  learned  counsel  for  ap- 
pellant that  the  writing  discovered  subsequently  to  the  entry 
of  the  judgment  was  proof  of  the  fact  that  Swalwell  was  a  joint 
maker  or  principal  upon  the  note,  and  the  proposition  is  urged 
that,  if  the  surety  be  indemnified  by  his  principal  in  money  or 
property  to  the  value  of  the  note,  then  the  contract  of  surety- 
ship is  gone,  and  such  indemnity  makes  the  surety  a  principal, 
and  he  thus  becomes  directly  liable  to  the  payee  of  the  note. 
It  would  seem,  though  not  essential  to  the  determination  of 
this  cause,  that  the  proposition  urged  by  counsel  may  be  modi- 
fied and  conceded  thus:  That  if  the  surety  is  fully  indemnified 
in  money  or  property  of  full  value  to  the  amount  of  the  note, 
such  surety  is  estopped  from  setting  up  against  the  payee  of 
the  note  the  defense  that  the  time  of  payment  has  been  ex- 
tended in  favor  of  the  principal  without  the  consent  of  the 
surety.  The  indemnity  placed  by  the  principal  with  the  surety 
seems  to  be,  in  effect,  a  trust  fund,  which  may  be  applied  in 
payment  of  the  amount  due.  "^^^  Perjury  is  not  specified  in 
our  statute  as  a  distinctive  ground  for  vacating  a  judgment. 
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There  must,  at  any  rate,  be  connected  with  it  such  circum- 
stances as  will  relieve  the  opposite  party  from  all  implication 
of  want  of  diligence,  and  deceive  him  completely  in  the  nature 
of  the  testimony.  The  statute  of  Minnesota  makes  perjury  a 
cause  for  vacating  a  judgment,  and  in  Stewart  v.  Duncan,  -iO 
Minn.  410,  the  supreme  court  of  that  state  observed,  in  refer- 
ence to  this  law:  "This  statute  is  in  derogation  of  the  well- 
established  and  salutary  principle  and  policy  of  the  common 
law,  wliich  for])ids  the  retrial  of  issues  once  determined  by  a. 
final  judgment." 

The  same  court,  in  Hass  v.  Billings,  42  Minn.  63,  observes: 
"Besides  the  reason  that  the  act  is  in  derogation  of  the  com- 
mon law,  there  is  another  reason  for  a  strict  construction,  fur- 
nished by  the  consequences  to  which  a  large  construction  wouldl 
leail.  All  who  are  familiar  with  the  trial  of  causes  know  how 
ready  the  defeated  party  is,  however  full  an  opportunity  he 
may  have  had  to  present  his  case,  to  charge  that  the  result 
was  brought  about  by  false  swearing  and  perjury  of  the  suc- 
cessful party  and  his  witnesses.  That  is  often  the  feeling  of 
the  defeated  party,  especially  where  there  is  a  direct  conflict 
between  the  testimony  on  one  side  and  that  on  the  other." 

In  Allen  v.  Currey,  41  Cal.  318,  where  the  opposite  party 
was  sworn  as  a  witness,  and  knew  of  a  fact  which,  if  proved, 
would  have  given  judgment  to  the  other  party,  and  failed  to 
disclose  it,  the  court  said:  "But  it  is  quite  evident  that  if  a 
judgment  could  be  set  aside  as  fraudulent  on  such  a  showing 
as  this,  litigation  would  be  interminable.  If,  on  another  trials, 
the  plaintiff  should  still  fail  to  maintain  his  case,  he  mighty 
on  the  same  theory,  thereafter  institute  a  new  action  on  th& 
discovery  of  additional  evidence,  and  so  on  ad  infinitum.  If 
the  losing  party  were  permitted  to  assail  the  judgment  **''  as 
fraudulent,  on  the  ground  that  his  adversary  knew  the  facts 
to  be  as  he  claimed  them  to  be  at  the  trial  and  failed  to  dis- 
close them,  and  that  he  has  since  discovered  some  additional 
evidence  tending  to  prove  them,  a  judgment,  instead  of  being 
a  'final  determination  of  the  rights  of  the  parties,'  as  defined 
by  the  statute,  would  be  little  else,  in  its  legal  effect,  than  an 
order  to  show  cause  why  it  should  not  be  set  aside." 

In  Greene  v.  CTrcene,  3  Gray,  361,  61  Am.  Dec.  454,  the 
supreme  court  of  Massachusetts  observes:  "The  maxim  that 
fraud  vitiates  every  proceeding  must  be  taken,  like  other  gen- 
eral maxims,  to  apply  to  cases  where  proof  of  fraud  is  admis- 
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sible.  But  where  the  same  matter  has  been  either  actually 
•tried,  or  so  in  issue  that  it  might  have  been  tried,  it  is  not 
again  admissible;  the  party  is  estopped  to  set  up  such  fraud, 
because  the  judgment  is  the  highest  evidence,  and  cannot  be 
■controverted,'* 

In  United  States  v.  Throckmorton,  98  U.  S.  61,  the  United 
States  supreme  court  said:  "The  doctrine  is  equally  well  set- 
tled that  the  court  will  not  set  aside  a  judgment  because  it  was 
founded  on  a  fraudulent  instrument,  or  perjured  evidence,  or 
for  any  matter  which  was  actually  presented  and  considered  in 
the  judgment  assailed":  See,  also,  2  Freeman  on  Judgments, 
4th  ed.,  sec.  489;  Pico  v.  Cohn,  91  Cal.  129,  25  Am.  St.  Eep. 
159. 

It  cannot  be  the  rule  that  a  judgment  can  be  attacked  for 
"fraud  because  in  the  trial  the  prevailing  party  defendant  failed 
ito  voluntarily  disclose  the  weakness  of  his  defense,  or  some 
•evidence  which  would  tend  to  overthrow  his  defense.  Ordi- 
narily,.the  pleadings  must  determine  what  issues  will  be  tried; 
\and  it  has  never  seemed  to  be  the  practice  that  a  party  must 
disclose  to  his  adversary  what  his  testimony  will  be,  or  that 
he  must  suggest  testimony  for  his  adversary.  Where  inter- 
rogatories are  propounded  to  the  opposite  party,  he  must  an- 
s-wer,  and  answer  truly.  If  his  answer  be  false,  as  in  the  case 
in  Graver  v,  Faurot,  76  Fed.  Eep.  257,  then  ^®^  it  may  be 
fraud  sufficient  to  vacate  any  judgment  which  such  false  an- 
swer supports.  It  will  be  observed  in  the  case  at  bar  that  no 
questions  were  propounded  to  respondent  relative  to  the  ques- 
tion of  indemnity  of  himself  as  surety.  It  would  seem  here 
that  the  complaint  is  that  respondent  did  not  voluntarily  dis- 
close to  appellant  that  respondent  was  indemnified  fully  as 
surety.  We  cannot  think  it  a  safe  rule  to  go  so  far  as'  the 
position  of  appellant  requires  in  this  regard.  The  vacation  of 
the  judgment  by  the  court  is  in  the  exercise  of  its  sound  dis- 
cretion, and  therefore,  in  view  of  the  facts  presented  in  the 
petition,  and  the  caution  which  public  policy  demands  in  up- 
holding a  judgment  in  a  case  which  has  been  fairly  heard  and 
'in  which  full  opportunity  existed  to  determine  its  merits,  we 
cannot  answer  that  a  case  is  made  to  authorize  the  vacation 
<ot  the  judgment. 

The  judgment  of  the  superior  court  is  affirmed. 

<Jordon,  C.  J.,  and  Dunbar  and  Fullerton,  JJ.,  concur. 
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JUDGMENT— VACATING  FOR  FRAUD-PER.TURY.-A  iwV^- 
tnent  obtained  by  fraud  is  binding  on  the  parties  until  set  asid'O  in 
some  direct  proceeding:  Ilollinger  v.  Reenie,  138  Ind.  363,  46  Am. 
St.  Rep.  402.  It  may  be  vacated  by  a  suit  in  equity:  See  mono- 
graphic note  to  Furnian  v.  Furman,  GO  Am.  St.  Rep.  G49.  treating 
of  the  vacating  of  judsmonts  and  decrees  on  motion  when  not 
specially  authorized  by  statute;  but  tlie  acts  for  which  a  court  of 
equity  may,  on  account  of  fraud,  set  aside  or  annul  a  judgment 
at  law  between  the  same  parties  have  relation  only  to  fraud,  ex- 
trinsic or  collateral  to  the  matter  tried  by  tlie  first  court,  and  not 
to  fraud  in  the  matter  on  which  the  judgment  was  rendered:  Cainffi 
V.  Ward,  69  Vt.  2S6.  60  Am.  St.  Rep.  929.  This  rule  is  based  upon 
the  principle  that  there  must  be  an  end  of  litigation:  Fealoy  v. 
Fealey,  104  Cal.  3r)4,  43  Am.  St.  Rep.  111.  A  judgment  can  be 
vacated,  In  equity,  for  perjury  only  in  tliose  cases  where  the  per- 
jury consists  of  extrinsic,  collateral  acts,  not  examined  and  de- 
termined in  the  former  action:  Friese  v.  Ilummiel,  26  Or.  145,  46 
Am.  St.  Rep.  610.  While  there  are  a  few  decisions  which  are  de- 
fensible only  on  the  theory  that  an  allegation  of  perjury,  or  subor- 
nation of  perjury,  may  be  sufficient  to  involve  the  action  of  a  court 
of  equity  against  a  judgment  claimed  to  be  due  thereto,  these  de- 
cisions are  contrary  to  the  great  weight  of  authority  upon  the  sub- 
ject: See  monographic  note  to  Little  Roclj  etc.  Ry.  Co.  v.  Wells, 
54  Am.  St.  Rep.  218,  233,  on  relief  in  equity,  other  than  by  appel- 
late proceedings,  against  judgments,  decrees,  and  other  judicial  de- 
terminations, and  to  Pico  v.  Cohn,  25  Am.  St.  Rep.  165-171,  on  re- 
lief from  judgments  obtained  by  perjury.  Compare  Munro  v.  Cal- 
lahan, 55  Neb.  75,  70  Am.  St.  Rep.  366.  While  the  perjury  of  a 
plaintiff  in  testifying  falsely  upon  an  issue  disclo.sed  by  the  com- 
plaint will  not,  of  Itself,  entitle  the  defendant  to  relief  from  a 
judgment  procuretl  thereby,  if  the  acts  testified  to  were  not  pecu- 
liarly or  exclusively  within  tlie  knowledge  of  the  plaintiff,  yet  such 
perjury  may  be  considero<l  in  connection  with  other  circumstances 
tending  to  disclose  a  fraudulent  scheme  on  the  part  of  the  defend- 
ant to  put  it  out  of  the  power  of  the  plaintiff  to  defend  the  ac- 
tion, and  as  giving  color  to  his  prior  acts,  which  are  alleged  to 
have  been  fraudulent:  Colby  v.  Colby,  59  Minn.  432,  50  Am.  St. 
Rep.  420.  A  mere  failure  of  a  prevailing  party  to  disclose  facts 
within  his  knowledge  which,  if  known,  would  have  prevented  a 
judgment,  is  not  such  fraud  as  will  justify  relief,  in  equity,  from^ 
the  judgment,  at  the  instance  of  the  losing  litigant:  Note  to  Little 
Rock  etc.  Ry.  Co.  v.  Wells.  54  Am,  St  Rep.  233;  Nye  v.  Sochor^ 
92  Wis.  40,  53  Am.  St.  Rep.  89S. 
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Smith  v.  Mitchell. 

(21    WA8HINOTON,  636.] 

EQUITY-INJUNCTION— RIGHT  TO  JURY  TRIAL.— An  ac- 
tion to  restrain  one  from  obstructing:  a  public  highway,  in  which 
no  damages  are  alleged  or  sought,  is  equitable  in  its  nature,  and 
it  is  proper  to  deny  the  defendant's  demand  for  a  jury  trial  there- 
in, though  a  jury  may  be  impaneled  as  advisory  merely. 

NUISANCE-OBSTRUCTION  OF  HIGHWAY— SUIT  BY 
PRIVATE  PERSON  TO  ENJOIN.— Under  a  statute  which  au- 
thorizes a  private  person  to  maintain  a  civil  action  for  a  public 
nuisance,  where  it  is  specially  injurious  to  him,  he  may  maintain 
an  action  to  enjoin  the  obstruction  of  a  public  highway  as  a  pub- 
lic nuisance,  where  he  owns  a  farm,  orchard,  and  nursery  adjacent 
to  the  road  and  there  is  no  outlet  to  market  for  the  products  of 
his  farm,  orchard,  and  nursery,  excepting  by  such  highway. 

HIGHWAYS— ESTABLISHMENT  OF.  BY  PRESCRIPTION, 
OVER  GOVERNMENT  LAND.— The  laws  of  the  United  States 
grant  a  right  of  way  for  the  construction  of  highways  over  pub- 
lic lands,  not  reserved  for  public  use.  and,  in  the  state  of  Wash- 
ington, the  establishment  of  highways  by  prescription  is  recog- 
nized. Hence,  a  highway  in  that  state  may  be  created  by  pre- 
scription or  limitation  over  land  held  under  a  pre-emption  or  home- 
stead claim  and  prior  to  patent  by  the  United  States. 

Action  by  Smith  against  Mitchell.  There  was  a  decree  for 
Smith,  and  Mitchell  appealed. 

J,  T.  Brown,  for  the  appellant. 

Trimhle  &  Pattison,  for  the  respondent. 

*«''  GOEDON,  C.  J.  This  action  was  brought  by  the  re- 
spondent for  the  purpose  of  obtaining  a  perpetual  injunction 
against  appellant,  restraining  him  from  obstructing  a  public 
highway  situate  in  T\Tiitman  county.  The  complaint  alleges 
that  respondent,  in  1874,  settled  upon  a  quarter  section  of  land 
adjacent  to  the  alleged  highway  as  a  homestead,  and  has  ever 
since  that  time  continued  to  ^^^  reside  thereon,  and  has  per- 
fected his  title  thereto;  that  at  the  time  of  his  location  the 
road  in  question  was,  and  for  a  number  of  years  prior  thereto 
had,  and  ever  since  that  time  has  been  used  by  the  public  as  a 
public  highway  leading  into  the  town  of  Colfax,  a  portion  of 
said  highway  running  across  land  of  the  appellant.  In  brief, 
the  complaint  alleged  the  establishment  of  this  highway  by 
prescription  or  limitation.  There  was  a  demurrer  to  the  com- 
plaint, which  was  overruled,  and,  upon  isstie  of  fact  thereafter 
joined,  the  case  came  to  trial.  At  the  trial  the  appellant  (de- 
fendant here)  demanded  a  jury.     The  court  ruled,  however, 
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that  the  action  was  in  equity,  and  impaneled  a  jury  as  ad- 
visory merely,  and  thercaiier  made  findings  and  entered  a  de- 
cree in  respondent's  favor. 

One  of  the  assignments  relied  on  for  reversal  is  that  the 
court  erred  in  ruling  Ihnt  the  action  was  equitable,  and  deny- 
ing appellant's  denuind  for  a  jury  trial.  No  damages  were  al- 
leged in  the  complaint  or  sought  to  be  recovered  by  respond- 
ent in  the  action,  and  the  ruling  was  correct. 

Section  3092  of  Ballinger's  Code  is  as  follows:  *^The  reme- 
dies against  a  public  nuisance  are:  Indictment  (or  informa- 
tion), a  civil  action,  or  abatement.'"'  The  following  section 
(30D3)  is  as  follows:  "A  private  person  may  maintain  a  civil 
action  for  a  public  nuisance,  if  it  is  specially  injurious  to 
hiiiisulf,  but  not  otherwise." 

L'nder  these  provisions  of  the  statute,  the  court  did  not  err 
in  overruling  the  demurrer  to  the  complaint  on  the  ground 
that  the  respondent  has  no  such  interest  as  would  enable  him 
to  maintain  the  action.  Section  3093,  supra,  expressly  au- 
thorizes an  action  by  a  private  person  when  the  nuisance  com- 
plained of  is  specially  injurious  to  himself;  and  in  the  com- 
plaint, in  addition  to  what  has  been  stated,  it  was  alleged  that 
the  respondent  was  the  owner  of  very  valuable  improvements, 
including  an  orcliard  and  ^^^  nursery,  upon  a  farm  owned  by 
him  adjacent  to  the  road  in  question,  and  j:ad  taken  numerous 
orders  for  the  sale  of  nursery  stock;  that  there  was  no  outlet 
to  market  for  the  products  of  his  farm  and  nursery  excepting 
by  tills  highway;  and  in  other  respects  brought  himself,  as  we 
thijik,  squarely  within  this  provision  of  the  statute. 

A  more  important  question  is  whether  a  prescriptive  right 
can  attach  during  a  period  while  land  is  held  under  a  pre-emp- 
tion or  homestead  claim  and  prior  to  patent  by  the  United 
States.  The  land  of  the  appellant  was  patented  to  his  grantor 
in  1380^  and  for  many  years  prior  thereto  said  grantor  had 
been  in  possession  of  the  land  as  a  settler.  The  lower  court 
found — and  the  finding  is  abundantly  sustained  by  the  evi- 
dence'— that  the  road  was  first  used  as  a  public  highway  in  1872, 
and  continued  to  be  used  as  such,  without  any  obstructions, 
until  some  time  in  the  year  1882,  when  a  gate  was  placed  by 
defendant  across  such  highway,  but  that  the  gate  for  a  long 
time  thereafter  was  not  kept  locked,  and  that  in  1897  defend- 
ant not  only  securely  fastened  the  gate,  but  he  extended  a 
bar])ed  wire  fence  across  said  road.  The  court  also  found 
"that  this  road  has  been  used  as  a  public  road  or  highway  of 
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right  by  all  people  who  desire  to  use  it  as  such,  and  than  such 
use  was  adverse,  open,  notorious,  and  continuous  and  without 
obstruction,  until  some  time  in  the  year  1882,  and  that  such 
use  extended  over  ten  years.''  Appellant  contends  that  no 
prescriptive  right  or  right  by  limitation  could  begin  while  the 
land  was  government  land,  and  that  the  statute  of  limitations 
would  not  begin  to  run,  and  user  would  not  be  adverse  to  the 
grantees  of  the  government,  until  after  the  issuance  of  the 
patent;  and  counsel  for  appellant  has  cited  numerous  cases  in 
support  of  this  contention.  Eespondent  bases  his  resistance  to 
this  contention  upon  section  2477  of  the  Revised  Statutes  of 
the  United  States,  edition  of  1878,  which  was  enacted  in  1866, 
providing  "^^  that  "the  right  of  way  for  the  construction  of 
highways  over  public  lands,  not  reserved  for  public  uses,  is 
hereby  granted."  This  section  is  not  construed  or  referred  to 
in  any  of  the  cases  cited  by  the  appellant.  Those  cases  either 
arose  prior  to  the  passage  of  the  act  of  Congress  just  referred  to, 
or  in  states  wherein  the  establishment  of  public  highways  by 
prescription  is  not  recognized.  In  this  state  the  establishment 
of  highways  by  prescription  is  recognized  (State  v.  Horlacher, 
16  Wash.  325),  and  roads  may  be  established  by  use  as  well 
as  by  proceedings  under  the  statute.  It  is  a  well-known  fact 
that  many  of  the  public  highways  in  this  state  had  their  in- 
ception in  adverse  user,  which  ripened  into  prescription.  The 
act  of  Congress  already  referred  to  does  not  make  any  distinc- 
tion as  to  the  methods  recognized  by  law  for  the  establishment 
of  a  highway.  It  is  an  unequivocal  grant  of  right  of  way  for 
highways  over  public  lands,  without  any  limitation  as  to  the 
method  for  their  establishment,  and  hence  a  highway  may  be 
established  across  or  upon  such  public  lands  in  any  of  the  ways 
recognized  by  the  law  of  the  state  in  which  such  lands  are 
located;  and  in  this  state,  as  already  observed,  such  highways 
may  be  established  by  prescription,  dedication,  user,  or  pro- 
ceedings under  the  statute.  Any  other  conclusion  would  oc- 
casion serious  public  inconvenience.  If,  after  uninterrupted 
general  use  of  a  supposed  highway  for  a  long  term  of  years,  it 
was  found  possible,  under  the  law,  for  any  person  owning  land 
across  which  such  highway  might  extend,  to  close  the  road  to 
travel  and  force  the  public  to  await  the  outcome  of  the  slow 
and  tedious  procedure  provided  by  statute  for  the  establishment 
of  highways,  the  public  welfare  and  convenience  would  be 
greatly  impaired  and  retarded  and  serious  damage  and  irrepar- 
able injury  would  follow.     In  the  main,  these  highways  had 
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their  beginning  at  a  time  when  all,  or  nearly  all,  of  the  ^^* 
adjacent  land  belonged  to  the  general  govermnent.  They  are 
usually  along  the  most  accessible  routes  of  travel  and  conform 
to  the  physical  conditions  of  the  country,  and,  when  generally 
traveled  by  the  public  without  interruption  or  hindrance  for 
a  period  of  ten  years,  they  must  be  regarded  as  firmly  estab- 
lisiied  in  law,  as  if  formally  established  by  proceedings  under 
the  statute.  As  was  said  by  Judge  Cooley,  in  Flint  etc.  Ey. 
Co.  V.  Gordon,  41  ilich.  420,  in  commenting  upon  this  pro- 
vision of  the  federal  statute  granting  rights  of  public  high- 
way: "Such  roads  facilitate  the  settlement  of  the  country,  and 
benefit  the  neighborhood,  and  in  both  particulars  they  further 
a  general  policy  of  the  federal  government.  But  they  also 
tend  to  increase  the  value  of  the  public  lands,  and  for  this  rea- 
son are  favored." 

Our  conclusion  upon  this  branch  of  the  case  is  that  the  con- 
gres-ional  grant  includes  and  embraces  any  mode  that  is  recog- 
nized for  the  establishment  of  the  public  highways,  and  carries 
with  it  whatever  is  necessary  to  make  it  eflectuaL 

An  examination  of  the  record  has  convinced  us  that  no  re- 
versible error  was  committed  by  the  court  in  the  admission  or 
rejection  of  evidence  at  the  trial,  and  the  charge  waa  in  con- 
formity with  the  principles  of  law  herein  recognized. 

The  decree  is  alFirmed. 

Eeavis  and  Dunbar,  JJ.,  concur. 

Fulierton,  J.,  not  sitting. 


EQUITY.— A  JrRY  IX  EQUITY  CASES  Is  not  a  matter  of  right 
in  the  parties:  Notes  to  Saint  v.  Guerrerio,  31  Am.  St.  Rep.  327; 
Kkiuscl.niidt  v.  Greiser,  43  Am.  St.  R-ep.  657;  Maynard  v.  Rich- 
ards. 1';G  111.  466.  57  Am.  St.  Hep.  145;  and  there  Is  no  error  in  re- 
fusing a  trial  by  jury  in  a  suit  purely  of  equitable  cognizance: 
Laue'^v.  Schlemmer.  114  Ind.  296.  5  Am.   St.  Rep.  621. 

IIIGIIWAY.S— Or.STUUCTION  OF.  IS  A  NUISANCE— SUIT  BY 
rniVATE  TERSON  TO  ABATE.— A  private  action  for  a  public 
nuis.Tnce  is  maintainable  by  one  who  suffers  special  Inlury  there- 
from: Notes  to  Taylor  v.  Portsmouth  etc.  Ry.,  64  Am.  St.  Rep.  221; 
Morris  v.  Graham.  58  Am.  St.  Rep.  36;  Baltzeger  v.  Carolina  etc. 
Ry.  Co..  71  Am.  St.  Rep.  796.  The  permanent  obstruction  of  a  high- 
way is  a  nuisance:  Notes  to  Eau  Claire  v.  Matzke,  39  Am.  St.  Rep. 
Ool;  Evans  v.  Chicago  etc.  Ry.  Co..  39  Am.  St.  Rep.  912;  and 
whore  it  actually  obstructs  public  travel  It  may  be  abated  at  the 
suit  of  anyone  who  is  specially  injured  thereby:  Notes  to  Farmers' 
etc.  Co.  V.  Albemarle  etc.  R.  R.  Co.,  53  Am.  St.  Rep.  611;  Jackson 
V.  Kiol.  16  Am.  St.  Rep.  209:  Lawton  v.  Steele,  119  N.  Y.  226,  16 
Am,  St.  Rop.  813;  note  to  Woodman  ▼.  Metropolitan  fi.  K.  Co.,  14 
Am.   St.   Rep.  429. 
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HIGHWAYS— ESTABLISHMENT  OF,  BY  PRESCRIPTION- 
GOVERNMENT  LAND.— A  public  road  may  become  a  highway  by 
prescription  or  Umitatlon,  but  a  road  over  government  lands  can- 
not be  established  by  prescription,  dedication,  or  limitation:  See 
monograpliic  note  to  Whitesides  v.  Green,  67  Am.  St.  Eep.  748,  762, 
on  highways  by  user. 


Stetson-Post  Mill  Company  v.  Beown. 

(21  Washington,  619.] 

MECHANIC'S  LIEN— LEASEHOLD  INTEHEST.— If  a  les- 
see, acting  for  himself  and  not  for  the  owner,  causes  a  building  to 
be  erected  on  the  leased  premises,  it  is  the  leasehold  interest  only 
which  is  subject  to  a  Hen  for  material  furnished  or  labor  performed. 
Where  the  builder  owns  less  than  a  fee  simple  in  the  land,  then 
only  his  interest  therein  is  subject  to  the  lien. 

MECHANIC'S  LIEN— DOES  NOT  ATTACH  TO  FEE, 
WHEN— LEASEHOLD  INTEREST.— Under  a  statute  which  gives 
to  every  person  performing  labor  upon,  or  furnishing  material  to 
be  u&ed  in,  the  construction  of  buildings,  a  lien  on  such  builcliups, 
whether  performed  or  furnished  at  the  instance  of  the  owner  of  the 
property  or  his  agent,  and  which  malces  any  person  having  charge 
of  the  construction,  alteration,  or  repair  of  any  property  suliject 
to  such  lien,  the  agent  of  the  owner  for  the  purpose  of  establishing 
the  lien,  the  fee  cannot  be  subjected  to  a  mechanic's  lien  incurred 
by  a  lessee,  where  the  latter  has  been  accorded  the  privilege  of 
erecting  a  building  on  leased  land,  which  building  shall  become  the 
property  of  the  lessor  upon  the  termination  of  the  tenancy,  if  such 
privilege  is  entirely  optional  with  the  lessee,  and  no  enforceable 
contract  respecting  a  building  exists  between  the  lessor  and  lessee. 

MECHANIC'S  LIEN-REPEAL  OF  STATUTE.— Section 
1671  of  Hill's  General  Statutes  of  tlie  state  of  Washington,  which 
provides  that  the  owner  of  land  may  prevent  a  lien  for  labor  per- 
formed or  material  furnished  from  attaching  to  it,  for  any  im- 
provement thereon  for  which  he  has  not  himself  contracted,  by 
giving  notice  that  he  will  not  be  responsible  therefor,  is  in  conflict 
with  "section  2  of  the  act  of  1893  (Laws  of  1S93,  chapter  24.  page 
32),  providing  that  if  the  builder  owns  less  than  a  fee  simple  in 
the  land  to  be  affected  by  such  a  lien  then  only  his  interest  therein 
is  subject  to  tlie  lien.  The  former  act  is,  therefore,  repealed  by  the 
latter  one,  which  creates  and  provides  for  the  enforcement  of  liens 
for  labor  and  materials,  which  seems  to  be  complete  in  itself,  and 
which  contains  a  repealing  clause  to  the  effect  that  all  acts,  or 
parts  of  acts,  in     conflict  with  its  provisions  are  thereby  repealed. 

MECHANIC'S  LIEN— MORTGAGE— FRIORITY.—If  a  lessee 
of  premises  who  has,  under  the  terms  of  his  lease,  the  privilege  of 
erecting  a  building  thereon  if  he  sees  fit  to  do  so,  mortgages  his 
leasehold  interest,  together  with  any  building  which  he  may  sub- 
sequently erect  on  the  premises,  to  secure  the  payment  of  money, 
which  is  used  toward  paying  the  cost  of  a  building  which  he  does 
erect,  the  lien  of  the  mortgage  is  prior  and  superior  to  a  subse- 
quent lien  for  materials  furnished  and  labor  performed  on  the 
building. 
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John  E.  Humphries,  William  E.  Humphrey,  Harrison  Bost- 
wick,  P.  C.  EllsvTOi-th,  and  Charles  E.  Shepard,  for  the  appel- 
lants. 

Preston,  Carr  &  Oilman  and  Bausman,  Kelleher  &  Emory, 
for  the  respondents. 

««>  DUNBAR,  J.  This  is  an  action  by  the  appellants, 
Stetson-Post  Mill  Company  et  al.,  against  Annie  M.  Brown 
et  al.,  respondents,  to  recover  judgment  for  materials  furnished 
for  the  erection  of  a  building,  and  also  to  foreclose  mechanics' 
liens  upon  the  building  and  realty. 

On  February  23,  1898,  Amos  Brown  and  his  wife,  Annie 
M.  Brown,  and  James  D.  Lowman  and  his  wife,  Mary  R.  Low- 
man,  were  the  owners  of  a  certain  lot  situated  in  Seattle,  and 
on  that  day  they  leased  the  same  to  Ida  M.  Cort.  The  lessee 
mortgaged  the  leasehold  interest,  together  with  any  building 
which  she  should  erect  under  the  terms  of  the  lease,  to  respond- 
ent Parsons,  to  secure  the  payment  of  money  loaned  her  by 
him,  which  money  was  used  toward  paying  the  cost  of  the 
building.  Thereafter  the  lessee  commenced  the  erection  on  the 
premises  of  a  brick  building,  which  was  designed  to  be  three 
stories  in  height,  but  after  the  erection  of  the  first  story  a 
temporary  roof  was  put  over  the  basement  or  first  story  and  no 
further  building  was  done.  The  lessee  let  a  contract  to  one 
Jones  to  construct  the  building  aforesaid,  under  the  terms  of 
which  the  lessee  was  to  pay  Jones  in  installments  as  the  ^^^ 
work  progressed.  The  contractor,  Jones,  bought  lumber  from 
the  appellant  Stetson-Post  Mill  Company,  for  use,  and  which 
was  used,  in  the  building,  which  lumber  has  not  been  paid  for. 
Tlie  Seattle  Gas  &  Electric  Light  Company  furnished  certain 
pipe  fittings  and  light  fixtures  in  the  building,  which  have  not 
been  paid  for.  The  intervenor  McDougall  performed  certain 
labor  in  plastering  the  basement  of  the  building,  which  has 
not  been  paid  for.  This  labor  was  performed  under  contract 
with  the  lessee.  The  interveners  Brown  and  Westover,  also 
under  contract  with  the  lessee,  did  the  plumbing  for  the  base- 
ment of  the  building,  a  part  of  which  has  not  been  paid  for. 
Hie  intervenor  Viele,  also  under  contract  with  the  lessee,  per- 
formed certain  labor  in  painting,  a  portion  of  which  only  has 
been  paid  for.  Intervenor  Richards,  under  contract  with  the 
lessee,  furnished  certain  materials  and  performed  labor  in 
placing  the  temporary  roof  on  the  building,  a  part  of  which 
only  has  been  paid  for.     These  several  parties  filed  lien  notices. 
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and  the  Stetson-Post  Mill  Company  commenced  this  action 
against  the  respondents  for  foreclosure  of  its  lien,  the  several 
other  claimants  intervening  to  enforce  their  lien  claims. 

The  right  of  the  several  lien  claimants  to  enforce  their  lieni 
against  the  interest  of  the  lessee  in  the  premises  is  not  dis- 
puted by  the  respondents,  and  they  were  awarded  that  right 
by  the  judgment  of  the  court.  The  lien  claimants,  however, 
sought  to  impress  their  liens  upon  the  fee;  and  it  is  also  con- 
tended by  them  that  their  liens  are  prior  to  the  lien  of  the 
mortgage  in  favor  of  Parsons.  The  court  adjudged  the  lien  of 
the  mortgage  a  prior  and  superior  lien. 

It  has  been  the  uniform  holding  of  this  court,  as  indicated 
by  the  decisions  in  Iliff  v.  Forssell,  7  Wash.  225,  St.  Paul 
etc.  Lumber  Co.  v.  Bolton,  5  Wash.  763,  Mentzer  v.  Peters,  6 
Wash.  540,  ^'^  Miles  Co,  v.  Gordon,  8  Wash.  442,  and  Masow 
V.  Fife,  10  Wash.  528,  that  only  the  leasehold  interest  was  sub- 
ject to  a  lien  for  material  furnished  or  labor  performed.  In 
fact,  section  2  of  chapter  24  of  the  Laws  of  1893  (page  32), 
especially  provides  "that  if  such  person  [referring  to  the 
builder]  owti  less  than  a  fee  simple  in  such  land,  then  only 
his  interest  therein  is  subject  to  the  lien."  The  contention 
in  this  case  arises  over  the  construction  of  the  statute  (Bal- 
linger's  Code,  sec.  5900),  which  provides  that  every  person 
performing  labor  upon  or  furnishing  material  to  be  used  in  the 
construction  of  buildings,  etc.,  has  a  lien  upon  the  same  for 
the  labor  performed  or  materials  furnished  by  each  respectively, 
whether  performed  or  furnished  at  the  instance  of  the  owner 
of  the  property  subject  to  the  lien,  or  his  agent;  and  provides, 
further,  that  every  contractor,  subcontractor,  architect,  builder 
or  person  having  charge  of  the  construction,  alteration,  or  re- 
pair of  any  property  subject  to  the  lien  as  aforesaid  shaU  be 
held  to  be  the  agent  of  the  owner  for  the  purpose  of  the  estab- 
lishment of  the  lien  created.  It  is  contended  that  the  lessee 
in  the  case  at  bar  was  the  agent  of  the  owner  for  the  con- 
struction of  this  building,  and  it  is  insisted  that  the  case 
falls  within  the  rule  announced  by  this  court  in  Kremer  v. 
Walton,  reported  in  11  Wash.  120,  48  Am.  St.  Rep.  870,  and 
afterward,  upon  rehearing,  in  Kremer  v.  Walton,  16  Wash. 
139.  In  the  first  opinion  rendered  in  that  case  it  was  held 
that,  where  a  building  had  been  erected  and  paid  for  by  a 
lessee  under  an  agreement  that  the  lessor  would  repay  the 
cost  thereof  by  allowing  the  retention  of  rents  by  the  lessee, 
the  interest  of  the  owner,  as  well  as  that  of  the  lessee,  was  sub- 
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ject  to  lien  for  work  and  material  furnished  for  the  building. 
We  think  that  case  can  easily  and  logically  be  distinguished 
from  the  one  at  bar.  That  decision  was  rendered  upon  a  con- 
tract between  the  lessee  ^^^  and  lessor,  which  was  introduced 
in  evidence,  or,  rather,  a  letter,  which  contained  the  terms 
of  tlie  contract.  There  it  was  stipulated  that  the  building 
which  was  to  be  erected  by  the  lessee  should  bo  constructed  un- 
der the  supervision  and  subject  to  the  approval  of  the  lessor. 
The  building  was  especially  and  minutely  described  and  its 
value  fixed,  and  it  was  specified  that  the  building  was  to  be 
paid  for  by  the  lessee  by  applying  the  rental  against  the  cost 
of  the  same.  It  was  upon  these  conditions  of  the  contract 
that  that  decision  was  rendered,  and  the  court  stated  that  if 
it  had  appeared  that  the  building  was  to  be  erected  by  the 
lessee  himself,  his  interest  as  such  lessee  would  be  all  that 
could  be  subjected  to  the  liens  for  work  and  materials  furnished 
for  said  building:  Citing  Miles  Co.  v.  Gordon,  8  Wash.  443. 
"On  the  other  hand,"  said  the  court,  "if,  by  the  terms  of  the 
lease,  the  building  was  to  be  erected  and  paid  for  by  the 
lessor,  he  would  be  the  one  who  was  erecting,  even  although 
the  lessee  was  to  have  the  direction  and  control  of  the  erection. 
In  our  opinion,  the  terms  and  conditions  of  the  lease  were  such 
that  it  must  be  held  that  the  building  was  to  be  erected  by 
the  lessor." 

It  will  be  observed  that  the  expression  in  the  opinion,  "even 
altlioucrh  the  lessee  was  to  have  the  direction  and  control  of 
the  erection,"  was  purely  obiter  dictum,  for,  under  the  terms 
of  the  contract  in  that  case,  it  was  specially  provided  that  the 
building  was  to  be  erected  under  the  supervision  and  subject 
to  the  approval  of  the  lessor.  The  court  found  that  the  con- 
tract of  lease  included  an  agreement  between  the  lessor  and 
lc?M>e  that  the  latter  should  erect  for  the  former  the  building 
in  question;  that  for  that  reason  the  interest  of  the  lessor,  as 
well  as  that  of  the  lessee,  was  subject  to  the  liens  growing  out 
of  its  erection,  citing  in  support  of  its  conclusion  Otis  v.  Dodd, 
90  K  Y.  336.  That  case  is  distinguished  by  the  New  York 
court  of  aj^peals  in  Cornell  v.  Barney,  9-i  N.  Y,  394,  where 
^'-*  it  was  held  that,  under  a  contract  with  the  lessee  for  a 
building  in  process  of  construction  by  the  latter,  in  pursuance 
of  provisions  in  his  lease  by  which  he  covenanted  to  erect  a 
luiiMing  on  the  demised  premises  of  at  least  a  specified  value, 
and  the  lessor  covenanted  to  loan  a  specified  sum  as  the  build- 
in„^  ail\ar,enl.  In  Ije  sec'ir'<l  l^y  mortgage  on  the  lessee's  in- 
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terest,  in  the  absence  of  evidence  that  the  lessor  had  some  con- 
nection with  the  above  contract,  plaintiff  was  not  entitled  to 
have  or  enforce  a  lien  against  the  interest  of  the  lessor  in  the 
land  or  building,  but  only  against  that  of  the  lessee.  Section 
1  of  the  lien  act  applicable  to  the  city  of  New  York  (chapter 
379  of  the  Laws  of  1875)  was  substantially  the  lien  law  of  this 
state,  which  we  are  called  upon  to  construe.  The  law  which 
^was  construed  by  the  New  York  court  in  Otis  v.  Dodd,  90  N.  Y. 
336,  provided  for  a  lien  where  a  building  was  erected  upon  land 
with  the  consent  of  the  owner,  and  the  court  held  that  it  was 
a  widely  different  statute  from  the  one  then  in  existence,  which 
was  passed  in  1875  and  is  the  one  to  which  we  have  just  re- 
ierred. 

When  the  case  of  Kremer  v.  Walton,  16  Wash.  139,  was  again 
"before  the  court  in  1896,  the  former  ruling  was  upheld,  and 
it  was  announced  that  the  owner  of  the  land  may  be  charged 
with  mechanics'  liens,  through  the  construction  of  a  building 
thereon  by  a  lessee,  when  the  contract  between  landlord  and 
tenant,  while,  in  effect,  a  lease,  at  the  same  time  was  equivalent 
to  a  building  contract  authorizing  the  lessee  to  proceed  with 
the  construction  as  the  agent  of  the  owner.  This  decision  was 
also  based  upon  the  letter,  which  was  presumed  to  embrace  the 
•substance  of  the  contract,  together  with  some  other  evidence, 
which  plainly  showed  that  the  lessor  was  acting  not  only  with 
the  consent,  but  under  the  direction,  of  the  lessee.  An  en- 
tirely different  state  of  affairs  is  shown  by  the  lease  in  this 
case.  The  lease  commences  with  the  statement  that  "the 
lessors,  in  *^  consideration  of  the  rents  herein  reserved  and 
the  covenants  on  the  part  of  the  lessee  hereinafter  contained, 
have  demised  and  let,"  etc.  It  will  be  found  that  there  are  no 
covenants  on  the  part  of  the  lessee  to  erect  a  building.  The 
lease  provides  a  certain  rent,  which  evidently  did  not  take  into 
consideration  the  value  of  any  building  for  the  erection  of 
■which  permission  was  given.  The  terms  of  the  lease  were  that 
xental  was  to  be  paid  as  follows:  Two  hundred  dollars  per 
month  for  each  and  every  month  of  the  first  two  years  of  the 
term;  two  hundred  and  fifty  dollars  per  month  for  each  and 
every  month  of  the  third  year  of  the  term;  two  hundred  and 
seventy-five  dollars  per  month  for  each  and  every  month  of  the 
fourth  year  of  the  term;  and  three  hundred  dollars  per  month 
for  each  and  every  month  of  the  fifth  year  of  the  term;  six 
hundred  dollars  having  been  paid  in  advance.  The  permission 
to  build  is  couched  in  the  following  language:  "And  the  lessors 
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do  further  grant  to  the  lessee  the  privilege  to  build  on  the 
premises  described  a  brick  building,  the  same  to  conform  in 
kind  and  quality  of  material  and  dimensions  of  walla  and  con- 
Btruction  of  partitions  to  the  ordinance  of  the  city  of  Seattle 
known  as  the  building  ordinance." 

There  is  a  further  provision  that  at  the  expiration,  or  sooner, 
if  the  lease  is  terminated  for  any  cause,  the  lessee  will  quit 
the  premises  and  yield  and  surrender  possession  thereof  to  the 
lessors;  and  if  any  buildings  are  erected  upon  the  same,  they 
shall  remain  a  part  of  the  realty  and  the  property  of  the  lessors, 
without  payment  or  contribution.  It  is  true  that  no  sensible 
or  right  distinction  can  be  drawn  between  a  case  where  the 
lessor  agrees  to  pay  in  cash  for  a  building  which  is  contracted 
to  be  erected  upon  the  leased  premises  and  one  where  the 
building  is  to  be  paid  for  either  wholly  in  rent  or  by  a  diminu- 
tion of  the  actual  rental  value.  In  either  case  the  value  of 
the  building  enters  into  the  consideration  of  the  lease  and  ia 
an  element  of  value  which  is  considered.  But  that  state  of 
**^^  facts  does  not  exist  in  this  lease.  There  is  no  particular 
building  contracted  for  here.  The  lessee  does  not  contract 
to  erect  a  building  of  any  kind.  Her  lease  is  perfect  and  en- 
forceable up  to  the  end  of  the  time  for  which  the  lease  ia 
given,  whether  she  erects  a  building  or  not.  There  is  no  basis 
in  this  lease  for  an  action  against  her  by  the  lessors  either  to 
shorten  or  annul  her  lease  for  not  building,  to  compel  her  to 
build,  or  to  obtain  damages  for  her  failure  to  build.  She  has 
in  no  way  made  herself  responsible  for  a  building,  and  even 
if  the  lease  could  be  construed  into  a  responsibility,  the  absence 
of  specifications  would  render  it  a  nullity.  Under  the  terms 
of  this  lease,  if  it  should  be  held  that  she  was  obligated  to 
build  at  all,  a  building  costing  one  hundred  dollars  would  meet 
the  requirements  of  the  lease  as  well  as  a  building  which  would 
cost  one  hundred  thousand  dollars.  So  that  it  must  be  held 
1hnt  the  value  of  the  building  was  in  no  sense  an  element 
which  was  taken  into  consideration  in  fixing  the  rental  value. 

A  very  ingenious  argument  is  offered  by  the  appellants  in 
their  reply  brief,  to  the  effect  that  courts  must  take  into  con- 
sideration the  ordinary  business  sense  of  people  who  are  en- 
tering into  contracts,  and  that  between  the  lines  of  this  con- 
tract it  can  be  read  that  the  erection  of  the  building  and  the 
use  to  be  made  of  it  was  the  real  inducement  to  one  party, 
and  probably  to  both,  and  that  such  erection  was  intended  when 
the  lease  was  made,  although  it  was  stated  as  a  mere  privilege 
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and  not  as  a  covenant.  It  would  be  dangerous  for  courts  in 
construing  contracts  to  ignore  the  plain  wording  of  the  con- 
tract and  speculate,  by  the  aid  of  whatever  business  knowledge 
the  court  might  possess,  in  relation  to  the  supposed  actual 
meaning  of  the  parties,  which  they  had  not  seen  fit  to  express. 
If  there  are  any  hardships  which  are  liable  to  be  worked  upon 
furnishers  of  material  or  labor  through  the  enforcement  of 
the  law  as  it  now  exists,  "it  is  better,"  in  the  language  of  the 
^^"^  appellate  court  of  New  York  in  the  case  of  Cornell  v. 
Barney,  94  N.  Y.  394,  to  which  we  have  above  referred,  "to 
leave  any  amelioration  or  improvement  of  the  law  which  may 
be  needed  to  the  legislature,  than  by  a  forced  and  unnatural 
construction  of  the  language  used  in  this  act  to  seek  for  a 
legislative  purpose  not  apparently  expressed."  The  same  rule 
should  apply  to  the  construction  of  contracts. 

It  is  contended  that  the  case  of  Miles  Co.  v.  Gordon,  8  Wash. 
442,  is  not  in  point,  but  we  think  it  is.  It  is  true  that  in  that 
case  the  lien  was  sought  to  be  enforced  for  improvements  made 
upon  property  which  was  already  in  existence,  but  the  princi- 
ple would  be  identically  the  same  whether  a  newly  erected 
building  were  to  pass  into  the  possession  and  ownership  of  the 
lessor  or  an  old  building,  the  value  of  which  had  been  en- 
hanced by  improvements  during  the  lease.  It  is  insisted,  in 
addition,  by  the  appellants  that  the  respondents  in  this  case 
could  escape  liability  in  any  event  only  by  complying  with  the 
provisions  of  section  1671  of  1  Hill's  Code,  which  provides  that 
"should  the  owner  or  owners  of  any  land  desire  to  prevent  the 
lien  from  attaching  ....  he  or  they  may  do  so  by  giving  a 
notice  in  writing,  posted  in  some  conspicuous  place  upon  said 
land  or  improvement,  to  the  effect  that  he  or  they  will  not  be 
responsible  for  said  improvement,"  etc.  We  think  that  it  was 
the  legislative  intention  to  repeal  this  statute  by  the  act  of 
1893,  chapter  24,  page  32,  creating  and  providing  for  the  en- 
forcement of  liens  for  labor  and  material.  In  section  2  of  this 
act  is  a  proviso  that,  if  such  person  own  less  than  a  fee  simple 
in  such  land,  then  only  his  interest  therein  is  su'bject  to  the 
lien.  The  act  seems  to  be  complete  in  itself,  and  the  repealing 
clause  is  to  the  effect  that  all  acts  or  parts  of  acts  in  conflict 
with  the  provisions  of  the  act  are  thereby  repealed.  The  pro- 
vision in  relation  to  the  notice,  it  seems  to  us,  is  in  conflict  with 
the  express  provision  in  this  act  that,  if  such  person  own  less 
than  a  *^^  fee  simple  in  such  land,  then  only  his  interest  there- 
in is  subject  to  the  lien.     In  any  event,  this  act  has  in  many 
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cases  been  construed  by  this,  court  against  the  contention  of  the 
appellants. 

The  further  contention  that  the  liens  in  this  case  were  supe- 
rior to  the  mortgage  of  Parsons  was  decided  by  this  court  ad- 
versely to  the  appellants'  contention  in  Home  Sav.  etc.  Assn. 
V.  Burton,  20  Wash.  688. 

No  error  having  been  committed  by  the  court  in  any  respect, 
the  judgment  will  be  affirmed. 

Gordon,  C.  J.,  and  Fullerton  and  Eeavis,  JJ.,  concur. 


ArECHANTC'S  LIEN— LEASEHOLD  INTEREST-BUILDING' 
OX  LEASED  rREMISES.— A  materialman's  lien  for  making,  al- 
torinET.  or  repairincr  a  building,  under  a  contract  made  with  the 
lessee  of  the  premises,  extends  to  the  leasehold  Interest  only:  Note 
to  Kremer  v.  Walton,  48  Am.  St.  Rep.  873.  A  mechanic's  lien  is. 
ordinarily  limited  to  the  interest  of  the  person  for  whom,  or  at 
whose  instance,  the  materials  were  furnished  or  the  labor  per- 
formed: Henderson  v.  Connelly,  123  111.  98,  5  Am.  St.  Rep.  490; 
and  cannot  affect  the  rights  of  the  owner  of  the  land:  Note  to 
Lyon  V.  McGuffey,  45  Am.  Dec.  679. 

MECHANIC'S  LIEN— MORTGAGE— PRIORITY.— A  mortgage 
existing  at  "the  inception"  of  a  mechanic's  lien  Is  protected:  Oriental 
Hotel  Co.  V.  Griffiths.  88  Tex.  574,  53  Am.  St.  Rep.  790;  Farmers' 
Rank  v.  Winslow,  3  Minn.  86,  74  Am.  Dec.  740;  Russell  v.  Grant, 
122  Mo.  161,  43  Am.  St.  Rep.  563,  and  note.  Compare  Mathwig  v. 
Mann,  96  Wis.  213,  65  Am.  St  Rep.  47;  Jarvlg  y.  State  Bank,  22 
Colo.  399,  55  Am.  St  Rep.  129. 


CASES 

IN  THB 

SUPREME   COURT 

or 

WYOMING. 


Daley  v.  Andersou. 

[7  Wyoming,  i.] 

TIMIB— COMPUTATION  OF— "MONTH"  AND  'CALENDAR 
MONTH."— The  word  "month"  as  used  In  a  statute  means  a  cal- 
endar month,  and  the  term  "calendar  month"  means  a  month  as 
designated  in  the  calendar,  without  regard  to  the  number  of  days 
It  may  contain. 

TIME— COMPUTATION  OF.— In  computing  time  under  stat- 
utes which  require  the  first  day  to  be  excluded  and  the  last  in- 
cluded, a  month  from  August  30th  begins  at  the  last  moment  of  that 
day. 

TI^^E— COMPUTATION  OF.— A  term  of  months  expires  on 
the  day  of  the  last  month  corresponding  to  the  day  of  the  month 
In  which  the  term  began,  and  if  the  last  month  has  not  so  many 
days,  then  on  the  last  day  of  that  month. 

APPEALr— COMPUTATION  OF  TIME  FOR— Under  a  stat- 
ute requiring  the  petition  on  appeal  to  be  filed  within  six  months 
after  the  appeal  Is  perfected,  the  statute  is  complied  with  if  the 
appeal  Is  perfected  on  August  30th,  and  the  petition  on  appeal  is 
filed  on  the  following  February  28th. 

APPEALr— ENTRY  OF  JUDGMENT.— Entry  Is  not  essential 
to  the  validity  of  a  judgment,  but  it  is,  as  a  general  rule,  a  pre- 
requisite to  the  right  of  appeal. 

APPEAL— ENTRY  OF  .TUDGMBNT.-The  judgment  of  the 
board  of  water  control  and  the  entry  thereof  in  its  records  are 
separate  acts,  and  the  time  in  which  an  appeal  from  such  judg- 
ment may  be  taken  does  not  begin  to  run  until  the  entry  thereof 
In  the  records  of  the  board. 

APPEAL— TIME  IN  WHICH  MAY  BE  TAKEN.— A  statu- 
tory provision  limiting  the  time  of  appeal  is  jurisdictional,  and 
such  time  cannot  be  enlarged  by  the  court  nor  by  agreement  of 
the  parties,  and  if  a  notice  of  appeal  Is  not  filed  within  the  time 
prescribed  by  law,  the  appellate  court  is  witliout  jurisdiction  to  en-i 
tertaln  such  appeal. 

McMicken  &  Blydenburgh,  for  the  plaintiff  in  error. 

(870) 
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Lacey  &  Van  Devanter,  for  the  defendants  in  error. 

*  CORN,  J.  This  case  arises  upon  an  alleged  erroneous 
ruling  of  the  district  court  of  Carbon  county  in  sustaining  a 
motion  of  the  defendants  in  error  to  dismiss  an  appeal  taken  by 
plaintiff  in  error  from  an  order  of  the  state  board  of  control, 
determining  tlie  priorities  and  amount  of  appropriations  of 
water  from  Separation  creek  in  that  county. 

The  order,  as  appears  by  a  certified  copy  of  it,  was  made 
June  3,  1893.  The  plaintiff  in  error  filed  his  notice  and  under- 
taking on  appeal  under  section  28,  chapter  8,  of  the  Laws  of 
1890-91,  on  August  30,  1893,  and  his  petition  under  section  30 
on  February  28,  1894. 

At  the  hearing  the  defendants  in  error  presented  their  mo- 
tion to  dismiss  the  appeal  for  the  reason  "that  plaintiff  and  ap- 
pellant's petition  in  appeal  was  not  filed  within  the  time  by  law 
provided,"  and  the  district  court  sustained  the  motion  and  dis- 
missed the  appeal.  The  statute,  section  28,  chapter  8,  of  the 
Laws  of  1890-91,  provides  that  "the  party  or  parties  appealing 
shall,  within  sixty  days  of  the  determination  of  the  board  of 
control,  ^  which  is  appealed  from,  and  the  entry  thereof  in 
the  records  of  the  board,  file  in  the  district  court  to  which  the 
appeal  is  taken,  a  notice  in  writing,  stating,  etc.,  and  upon  the 
filing  of  such  notice  the  appeal  shall  be  deemed  to  have  been 
taken.'*  Section  30  provides  that  the  appellant  shall,  within 
six  months  after  the  appeal,  as  provided  for  in  sections  27,  28, 
and  29,  is  perfected,  file  in  the  office  of  the  clerk  of  the  district 
court  a  petition  setting  out  the  cause  of  the  complaint. 

The  first  question  presented  is  whether  the  filing  of  the  peti- 
tion on  February  28,  189-1,  complies  with  the  requirement  of  the 
statute  that  it  shall  be  filed  within  six  months  after  taking  the 
appeal,  August  30,  1893. 

It  is  conceded,  and  our  statute  provides,  that  the  word 
"month,"  when  used  in  the  statutes  of  this  state,  means  a  cal- 
endar month.  The  defendant  in  error  contends  that  the 
period  from  August  30th  to  February  28th  includes  the  six 
calendar  months  of  September,  October,  November,  December, 
January,  and  February,  and  one  day,  the  3lBt  of  August,  in 
addition,  and,  it  is  argued,  there  being  twelve  calendar  months- 
in  the  year,  that  if  six  be  taken  away  there  must  be  six  re- 
maining. But  that,  deducting  the  six  months  from  September 
to  February,  inclusive,  and  the  last  day  of  August,  as  in  this 
case,  the  remainder  would  be  one  day  less  than  six  months,  and 
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that  consequently  the  period  from  August  30th  to  February 
28th  must  be  one  day  more  than  six  months,  and  that  there- 
fore the  filing  was  not  in  time,  and  that  this  fact  is  jurisdic- 
tional. This  reasoning  is  ingenious,  to  say  the  least,  and  we 
have  found  no  American  case  where  the  precise  point  is  de- 
cided. We  are  referred,  however,  to  the  English  case  of  Migotti 
V.  Colvill,  L.  R.  4  C.  P.  D.  233,  where  the  same  reasoning  was 
employed  and  the  court  decided  adversely  to  the  position  of 
the  defendant  in  error. 

The  real  question  is.  What  is  the  proper  method  of  com- 
puting one  or  more  calendar  months  2  The  term  "calendar 
month"  is  used  to  distinguish  it  from  the  lunar  month,  and 
means  a  month  as  designated  in  the  calendar,  without  ®  re- 
gard to  the  number  of  days  it  may  contain.  In  commercial 
■transactions  it  means  a  month  ending  on  the  day  in  the  suc- 
ceeding month  corresponding  to  the  day  in  the  preceding 
month  from  which  the  computation  began.  By  our  statute 
the  first  day  is  excluded  and  the  last  included,  so  that  a  month 
irom  August  30th  would  begin  at  the  last  moment  of  August 
30th.  And  this  is  the  reasonable  and  proper  method  of  com- 
putation in  all  cases  arising  under  our  statute.  But  the  con- 
fusion occurs  in  this  case  from  the  fact  that  the  computation 
begins  near  the  close  of  the  month,  and  that  the  months  are 
not  of  uniform  length.  The  computation  beginning  on  Au- 
gust 30th,  it  would  probably  not  be  questioned  that  two  months 
would  end  with  October  30th.  And  this  would  meet  the  de- 
mand of  defendant's  argument  that  after  taking  away  two 
months  there  should  be  ten  months  remaining  of  the  year. 
But  it  would  seem  equally  clear  that  computing  from  the  same 
date  one  month  would  end  with  September  30th.  But  in  order 
to  have  eleven  calendar  months  remaining  and  answer  the 
demands  of  defendants'  argument,  the  whole  month  of  August 
must  be  included,  and  that  would  require  that  the  31st  day  of 
Auo^ust  be  counted  twice  in  the  year — first,  to  make  the  one 
calendar  month,  and  afterward  to  complete  the  eleven  calendar 
months.  And  so,  if  the  computation  begin  with  August  28th 
it  will  not  be  questioned,  I  think,  that  six  months  would  end 
with  February  28th  following.  But  in  order  to  have  six  calen- 
dar months  remaining,  the  whole  of  the  months  from  March  to 
August,  inclusive,  must  be  counted,  and  again  three  days  at 
the  end  of  August  would  need  to  be  counted  twice  to  make  up 
the  twelve  calendar  months.  But  if  it  be  contended  that  the 
.whole  of  the  month  of  February  having  been  exhausted  in 
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completing  the  tirst  six  months,  the  computation  of  the  last  six 
months  must  begin  with  March  1st,  then  the  first  day  of  March, 
being  excluded  from  the  computation  by  the  statute,  would  he 
entirely  lost,  and  the  last  six  months  would  be  short  by  one  day. 
I  tliink  these  illustrations  suiFiciently  show  that  it  is  impracti- 
cable to  apply  the  ''  method  of  computation  insisted  upon  by 
the  defendants  in  error. 

But  if  it  be  kept  in  mind  that  it  is  to  be  a  computation  by 
months  and  not  by  days,  the  difficulty  of  arriving  at  a  reasona- 
ble and  convenient  rule  in  a  great  measure  disappears.  The 
rule  approved  by  the  English  court  in  the  case  of  Migotti  v. 
Colvill,  L.  R.  4  C.  P.  D.  233,  is,  in  substance,  that  the  term  of 
months  expires  on  the  day  of  the  last  month  corresponding  to 
the  day  of  the  month  in  which  the  term  began,  and  if  the  last 
month  has  not  so  many  days,  then  on  the  last  day  of  that 
month.  This  seems  to  he  the  true  and  reasonable  method  of 
computation,  and  in  cases  under  our  statute  the  term  does  not 
expire  until  the  last  moment  of  the  day.  The  petition  filed  on 
February  28th  was  therefore  filed  within  six  months  from 
August  30th, 

But  it  is  further  objected  by  the  defendants  in  error  that 
the  notice  of  appeal  w^as  not  filed  within  sixty  days  of  the 
determination  and  entry  thereof  in  the  records  as  required 
by  law.  There  is  no  direct  evidence  showing  when  the  entry 
in  the  records  was  made.  The  determination  as  appears  by 
the  transcript  of  the  record  was  made  on  June  30th.  The 
transcript  does  not  state  when  it  was  entered.  Counsel  for 
defendants  in  error  insist  that  in  the  absence  of  any  other 
showing  it  must  be  deemed  to  have  been  entered  at  the  date  of 
the  determination.  I  do  not  think  so.  "^'Entry  is  not  essential 
to  the  validity  of  the  judgment,  hut  it  is  as  a  general  rule  a 
prerequisite  to  the  right  of  appeal":  1  Black  on  Judgments, 
sec.  106.  The  statute  giving  the  right  of  appeal  in  tliis  case 
follows  the  general  rule,  and  provides  that  the  appeal  shall  be 
taken  "within  sixty  days  of  the  determination  of  the  board  of 
control  and  the  entry  thereof  in  the  records  of  the  board."  It 
clearly  contemplates  the  two  acts  as  separate,  and  that  the 
time  in  which  the  appeal  may  be  taken  does  not  begin  to  run 
until  the  entry  in  the  records.  The  only  evidence  in  the  case 
showing  when  it  was  entered  is  a  recital  in  the  undertaking  on 
ap|»cal  executed  by  the  plaintiff  in  error,  which  recital  is:  "Said 
determination  and  decree  having  *  been  made  and  entered  in 
the  records  of  the  state  board  of  control  during  the  month  of 
June,  A.  D.  1893." 
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Under  any  construction  of  this  language  it  is  an  admission 
of  the  plaintiff  in  error  that  it  was  entered  not  later  than  June 
30th.  Excluding  the  first  day  and  including  the  last,  under 
the  rule  prescribed  by  the  statute,  there  elapsed  thirty-one 
days  of  July  and  thirty  days  in  August,  making  sixty-one  days 
from  the  entry  to  the  filing  of  the  notice  of  appeal,  or  one  day 
more  than  the  time  allowed  by  the  statute.  "The  time  within 
which  an  appeal  must  be  taken  is  fixed  by  law,  and  the  appeal 
must  be  taken  within  the  time  designated.  The  provision 
which  limits  the  time  is  jurisdictional  in  its  nature.  The  time 
cannot  be  enlarged  by  the  court  nor  by  the  agreement  of  the 
parties*':  Elliott's  Appellate  Procedure  and  Trial  Practice,  111. 
It  was  intimated  in  the  argument  of  the  case  in  this  court 
that  for  some  reason  this  objection  to  the  jurisdiction  was  not 
urged,  and  perhaps  not  presented,  in  the  court  below.  That  if 
it  had  been  it  would  have  been  successfully  met  by  the  plain- 
tiff in  error.  We  have  no  knowledge  of  any  circumstances 
which  would  have  excused  the  failure  of  the  plaintiff  in  error 
to  file  his  notice  of  appeal  within  the  time  prescribed  by  the 
statute.  The  objection  is  made  here,  and  seems  to  be  covered 
by  the  general  terms  of  the  motion  presented  to  the  district 
court.  It  appears  to  this  court  that  the  notice  was  not  filed  in 
time,  and  that  the  court  below  was  entirely  without  jurisdiction 
to  entertain  the  appeal. 

The  judgment  dismissing  the  appeal  must  therefore  be  af- 
firmed. 

Conaway,  C.  J.,  and  Potter,  J.,  concur. 


TIME.— THB  TERM  "MONTH"  at  the  common  law  means  a 
lunar  month,  except  in  ecclesiastical  affairs  and  as  applied  to  com- 
mercial paper,  but  in  this  country  it  is  understood  to  mean  a  cal- 
endar month:  McGinn  v.  State,  46  Neb.  427,  50  Am.  St.  Rep.  617. 
In  statutes  and  judicial  proceedings  the  word  "month"  means  a 
calendar  month:  Note  to  McGinn  v.  State,  50  Am.  St.  Rep.  626. 
See  the  extended  note  to  Cressey  v.  Parks,  46  Am.  Rep.  410-416, 
on  computation  of  time. 

APPEAL—ENTRY  OF  JUDGMENT.— An  appeal  from  a  Judg- 
ment cannot  be  taken  until  it  is  entered:  Durant  v.  Comegys,  2 
Idaho,  809,  35  Am.  St.  Rep.  267;  OUver  v.  Wilson,  8  N.  Dak.  590, 
73  Am.  St.  Rep.   784. 

APPEAL— TIME  FOR.— The  court  cannot  extend  the  time  for 
appeal  indirectly  when  such  time  is  limited  by  statute:  Bank  of 
Monroe  v.  Widner,  11  Paige,  529,  43  Am.  Dec.  768,  and  note. 
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PUBLIC  LAND— cancellation  OF  ENTRY— COLLAT- 
ERAL ATTACK.— The  powor  of  the  laud  dopartmeQt  of  the 
povoniiiicnt  to  cancel  a  public  land  entry  for  fraud  can  be  exer- 
cised only  after  notice  to  and  a  hearing  of  the  interested  parties. 
Caucellaiiou  of  such  entry  without  a  hearing  is  a  nullity  and  may 
be  collaterally  attacked. 

APPEAL— NECESSITY  OF  JUDGMENT.— The  right  to  an 
appeal  presupposes  a  judgment  after  a  hearing,  or  an  opportunity  to 
be  heard,  and  an  appeal  allowed  from  a  judgment  rendered  with- 
out such  hearing  or  opportunity   must  be  dismissed. 

Lacey  &  Van  Devanter,  for  the  plaintiff  in  error. 

C.  P.  Arnold  and  N.  E.  Corthell,  for  the  defendants  in  error. 

OS  POTTER,  J.  Plaintiff  in  error  complains  of  a  judgment 
of  the  district  court  for  Albany  county  in  favor  of  the  defend- 
ants in  error  for  the  recovery  of  the  possession  of  the  south- 
west quarter  of  section  four  (4),  in  township  sixteen  (16)  north, 
of  range  seventy-six  (76)  west,  of  the  sixth  principal  meridian, 
located  in  the  county  of  Albany  in  this  state.  Said  lands  were 
public  lands  of  the  United  States,  the  strict  legal  title  to  which 
remained  in  the  government,  no  patent  having  issued  to  any- 
one therefor. 

The  right  of  the  defendants  in  error  to  the  possession  of 
the  land  was  claimed  by  reason  of  final  certificate  from  the 
United  States  upon  a  desert-land  entry,  including  that  tract 
with  others,  made  by  one  Thomas  J.  Fisher  and  sundry  mesne 
conveyances,  which  vested  in  them  all  the  right,  title,  and  in- 
terest of  said  Fisher  under  his  said  entry. 

Plaintiff  in  error  was  in  possession  under  a  homestead  entry, 
made  February  15,  1894,  for  which  he  held  receiver's  duplicate 
receipt,  and  it  was  claimed  on  his  behalf  that  the  entry  of 
Fisher  had  been  canceled,  and  that  there  were  no  existing 
rights  thereunder.  To  sustain  that  claim  there  was  introduced 
in  evidence,  upon  the  trial,  a  letter  of  the  assistant  commis- 
sioner of  the  general  landoffice  to  the  register  and  receiver  of 
the  local  landofTice,  dated  November  20,  1888,  wherein  it  is 
stated  that  in  June,  1877,  Thomas  J.  Fisher  applied  to  enter 
certain  lands,  including  the  tract  in  controversy,  under  the 
dc=ert-land  act.  which  a])]^lication,  being  defective  in  form  and 
unaccompanied  by  the  payment  required,  ®®  was  rejected  and 
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returned  to  the  applicant.  That  in  the  meantime  on  Septem- 
ber 5,  1877,  one  Henry  Carver  filed  a  declaratory  statement,  No. 
444,  covering  the  land  in  controversy,  alleging  settlement  Au- 
gust 10,  1877.  That  Fisher  initiated  a  contest  against  the 
claim  of  Carver  upon  which  a  hearing  was  had,  both  parties  ap- 
pearing with  witnesses  February  19,  1878.  That  on  April  19, 
1880,  Fisher  made  desert-land  entry  No.  197  for  the  land,  and 
on  July  3,  1880,  the  declaratory  statement  of  Carver  was  can- 
celed upon  relinquishment.  That  April  29,  1880,  the  commis- 
sioner decided  that  according  to  the  testimony  adduced  in  the 
trial  of  February  19,  1878,  the  tract  of  land  then  in  controversy 
was  clearly  shown  to  be  nondesert  in  character  within  the 
meaning  of  the  desert-land  act,  so  that  irrespective  of  other 
considerations,  Mr.  Fisher's  entry  is  without  foundation  in  fact 
or  in  law;  and  approved  the  action  of  the  local  office  in  reject- 
ing the  same  in  favor  of  Mr.  Carver's  declaratory  statement, 
and  advising  the  local  office  to  notify  claimant  of  his  right  to 
appeal.  That  February  16,  1883,  the  register  reported  that 
Mr.  Fisher  had  taken  no  appeal  upon  his  desert-land  entry,  No. 
197.  That  April  9,  1883,  final  certificate  was  issued  upon  the 
same.  The  letter  then  proceeds  as  follows:  "In  view  of  the 
commissioner's  decision,  as  above  noted,  based  upon  the  evi- 
dence given  during  the  trial,  that  the  land  embraced  in  D.  L.  E., 
No.  197,  was  not  properly  subject  to  entry  under  the  D.  L.  act, 
said  entry  is  therefore  held  for  cancellation,  and  sixty  days  al- 
lowed for  appeal.  You  will  advise  the  party  in  interest  of  the 
contents  of  this  letter,  in  accordance  with  the  instructions  con- 
tained in  circular  of  October  28,  1886,  copy  herewith  inclosed, 
and  at  the  proper  time  report  the  result  to  this  office." 

There  was  introduced  by  the  defendants  in  error  a  letter 
dated  January  11,  1889,  from  the  receiver  of  the  local  land- 
office  to  Mr.  Fisher,  referring  to  the  above-mentioned  letter 
of  the  commissioner,  and  notifying  him  of  the  effect  thereof, 
and  also  a  letter  from  the  register  to  the  same  "^^  party,  dated 
March  11,  1890,  referring  to  the  former  letter,  and  notifying 
him  of  the  effect  of  the  same  letter  of  the  commissioner,  and 
that  he  had  sixty  days  from  the  receipt  of  such  letter  of  March 
11,  1890,  to  file  his  appeal  from  the  decision  of  the  commis- 
sioner of  November,  1888.  Subsequently,  by  letter  of  the 
register  to  the  commissioner  the  registry  return  letter  to  Fisher 
uncalled  for,  and  re^ristry  return  receipt  unsigned,  was  inclosed 
and  transmitted  to  show  service  of  notice,  and  the  letter  stated 
that  no  action  had  been  taken  in  the  matter.     From  the  other 
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correspondence  between  the  commissioner's  office  and  the 
local  office  which  we  find  in  the  evidence,  it  appears  that  June 
17,  1890,  the  commissioner  wrote  the  register  and  receiver 
stating  that  they  had  on  May  28,  1890,  reported  for  cancella- 
tion for  expiration  of  statutory  period  the  desert-land  entry  of 
Thomas  J.  Fisher,  No.  197,  F.  C.  No.  48,  and  that  the  entry 
*^ias  therefore  been  this  day  canceled." 

Upon  these  facts  it  is  insisted  that  the  entry  of  Fisher  was 
duly  canceled,  and  that  neither  he  nor  his  grantees  had  there- 
after any  interest  in  the  premises.  The  additional  fact  ought 
to  be  mentioned  that,  on  the  trial,  it  was  sought  to  prove  the 
death  of  Fisher  some  four  or  five  years  prior  thereto,  but  the 
witnesses  could  only  testify  that  they  understood  he  had  died 
'Ijetween  four  and  six  years  ago." 

As  the  decision  of  the  commissioner  of  November  20,  1888, 
is  entirely  based  upon  the  decision  of  April  29,  1880,  which 
was  rendered  in  course  of  the  contest  of  Fisher  against  Carver, 
it  would  seem  that  the  decision  of  the  last-named  date  ought 
to  have  been  produced,  if,  indeed,  it  is  not  a  necessary  part  of 
the  proceedings  resulting  in  the  final  cancellation  of  Fisher's 
entry.  As  we  read  the  proceedings,  there  appears  to  have  been 
a  misconception  of  the  facts  in  the  minds  of  counsel  in  some 
important  particulars.  In  the  first  place,  it  is  very  evident 
that  the  contest  initiated  by  Fisher  against  the  claim  of  Carver 
was  closed  by  the  decision  of  the  commissioner,  April  29,  ''^ 
18S0,  approving  decision  of  register  and  receiver;  and  that  the 
letter  of  November,  1888,  formed  no  part  of  the  proceedings  in 
that  contest.  It  is  also  evident  that  in  that  contest  no  entry  of 
Fisher  was  involved,  for  the  reason  that  the  trial  was  held  in 
February,  1878,  and  his  entry  was  not  made  until  April  19, 
l.'^>0.  He  may  have,  and  probably  did,  at  the  time  of  initiating 
the  contest,  make  an  application  to  enter,  but  the  entry  was 
not  received  and  made  of  record.  Therefore,  it  is  entirely  clear 
that  the  decision  of  the  commissioner,  rendered  April  29,  1880, 
had  no  reference  whatever,  and  it  would  have  been  improper 
that  it  should  have,  to  the  entry  of  Fisher,  No.  197,  made  April 
19.  1880. 

In  nd^lition  to  the  fact  that  such  entry  could  not,  in  the  very 
nature  of  things,  have  been  involved  in  the  contest  which  was 
tried  long  before  it  was  made,  is  the  almost  al)solute  probability, 
arising  from  the  sliglit  dilTerence  in  time,  that  the  fact  that 
J'isher  liad  made  an  entry  which  had  been  accepted  but  ten 
days  before  his  letter  of  xVpril  2'J,  1S30,  was  not  witliin  the 
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knowledge  of  the  commissioner.  The  apparent  assumption  of 
the  assistant  commissioner,  in  1888,  that  the  letter  of  April, 
1880,  had  some  application  and  reference  to  Fisher's  entry  No. 
197,  seems  to  have  been  without  any  possible  foundation.  The 
assistant  commissioner  states  in  his  letter  of  November  20, 
1888,  that  the  declaratory  statement  of  Carver  was  canceled  by 
relinquishment  July  3,  18S0,  but  the  date  of  that  relinquish- 
ment is  not  disclosed  either  in  the  letter  or  by  other  evidence. 
We  apprehend  that  it  is  probable  it  was  executed  before  that 
date,  and  at  such  time  that  when  Fisher  made  his  entry  in 
April,  the  fact  of  such  relinquishment  was  known  to  the  register 
and  receiver,  but  whether  or  not  that  is  so  is  doubtless  unim- 
portant. 

It  is  also  evident  that  if  the  local  land  officers  reported  the 
entry  for  cancellation  on  account  of  expiration  of  statutory 
period,  they  had  no  reference  to  the  period  for  submitting  final 
proofs,  but  to  the  expiration  of  the  period  for  taking  an  appeal 
from  the  decision  of  the  commissioner;  '^  but  if  they  did 
refer  to  the  matter  of  final  proofs,  they  were  in  error  as  to  the 
fact,  final  proofs  having  long  before  that  time,  and  within  the 
prescribed  period,  been  submitted  and  received. 

If  the  decision  of  the  commissioner  of  November  20,  1888, 
was  not  a  part  of  the  contest  proceedings  of  Fisher  v.  Carver, 
from  what  proceedings  did  it  spring?  We  are  not  inclined, in  the 
absence  of  an  explanation  to  that  effect  in  the  letter  itself,  to 
view  it  as  the  result  of  a  consideration  of  the  final  proofs  upon 
which  the  final  certificate  had  been  issued.  The  letter  was  writ- 
ten five  years  later,  and  does  not  refer  in  any  way  to  such  proofs, 
and,  as  there  is  no  evidence  of  any  other  hearing  than  that  in 
the  contest  already  alluded  to,  and  that  which  necessarily  occurs 
upon  the  production  of  the  final  proofs,  and  the  letter  itself 
bases  its  conclusions  and  judgment  upon  the  decision  of  April 
29,  1880,  we  are  irresistibly  led  to  conclude  that,  assuming  the 
entr}'  No.  197  to  have  been  involved  in  the  contest  of  1877- 
78,  and  the  entry  rejected,  it  was  found  that  the  final  certifi- 
cate had  nothing  to  stand  on,  and,  therefore,  as  an  independent 
act,  the  commissioner  proceeded  to  hold  the  same  for  cancella- 
tion. In  the  view  we  are  constrained  to  take  of  this  case,  the 
important  feature  connected  with  the  letter  of  1888  is  the  fact 
that  the  entry  of  Fisher,  under  which  his  rights  and  those  of 
his  grantees  arose,  had  not  been  involved  in  any  hearing  with 
regard  to  its  validity  or  the  character  of  the  land  covered 
thereby.     In   the   case  of  Caldwell  v.  Bush,  6  Wyo.  342,  this 
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court  held  that  after  a  hearing  of  which  the  entryman  had  no- 
tice, the  laud  department  of  the  government  could  cancel  an 
entry  for  fraud,  but  that  in  such  case  a  hearing  and  notice 
were  necessary.  Such  is  the  law  announced  by  the  supreme 
court  of  the  United  States:  Orchard  v.  Alexander,  157  \J.  S. 
372;  Cornelius  v.  Kessel,  128  U.  S.  45G. 

The  order  of  the  department  in  respect  to  the  land  in  con- 
troversy in  November,  1888,  was  that  Fisher's  entry  and  final 
certificate  should  be  held  for  cancellation,  from  ''•*  which  an 
appeal  was  permitted,  and  based  upon  that  order  and  attempts 
to  notify  the  entryman  thereof,  the  final  cancellation  followed. 
It  is  obvious  that  there  had  been  no  hearing  nor  any  attempt 
at  one.  Taking  an  appeal  would  not  have  brought  out  the 
facts.  The  right  to  an  appeal  presupposes  a  judgment  to  ap- 
peal from,  and  the  judgment  from  which  an  appeal  was  allowed 
was  rendered  without  a  hearing  of  any  kind. 

The  necessity  for  such  a  hearing  is  also  recognized  by  the 
department  of  the  int<}rior.  In  the  case  of  William  A.  Fowltr, 
17  Land  Dec.  1S9,  one  Dailey  made  a  homestead  entry  for  cer- 
tain land  April  9,  1892,  and  Fowler  thereafter,  May  5,  1892, 
made  a  like  entry  for  it.  The  commissioner  of  the  general 
landoffice  held  the  entry  of  Fowler  for  cancellation  without  a 
hearing.  First  Assistant  Secretary  Sims,  in  the  course  of  an 
opinion  rendered  upon  appeal  from  the  decision  of  the  com- 
missioner, said:  "While  it  is  true  that  the  entry  of  Fowler  was 
improperly  allowed  by  the  local  officers,  yet,  it  having  been 
made  matter  of  record,  it  should  not  have  been  held  for  cancella- 
tion without  notice  to  him  and  an  op|X)rtunity  given  to  show 
cause  why  the  same  should  not  be  canceled.  This  course  would 
have  brought  out  the  facts  and  established  the  rights  of  the 

respective    parties    to  the    land Your    decision    is    set 

aside,  and  you  will  order  a  hearing  as  indicated,  and  upon  a 
report  of  the  register  and  receiver,  you  will  readjudicate  the 
case."  We  do  not  care  to  reiterate  what  was  said  in  Caldwell 
v.  Bush,  6  Wyo.  342,  with  reference  to  the  authority  of  the  land 
department  and  the  jurisdiction  of  the  courts  in  reference  to 
the  public  lands.  The  whole  matter  was  there  discussed  and 
the  authorities  reviewed.  The  view  we  take  of  this  case  is  in 
conformity  with  the  doctrines  there  announced. 

If  the  land  department  has  been  only  premature  in  its  cancel- 
lation of  the  entry,  and  cause  exists  therefor,  it  can  be  shown 
upon  hearing  to  be  properly  called  for  the  purpose  of  deter- 
mining that  question,  and  it  would  seem  by  reference  to  the 
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decisions  of  the  department  of  the  interior  '''*  that  a  grantee 
or  mortgagee  of  the  entryman  can  be  notified,  and  can  appear 
and  be  heard  at  such  a  hearing,  if  a  notice  of  his  rights  has 
been  properly  given  to  the  land  officers.  In  our  opinion  upon 
the  case  before  us,  the  commissioner  was  without  authority  to 
cancel  the  entry  and  final  certificate  of  Fisher,  and  therefore 
those  claiming  under  him  are  entitled  to  the  possession  of  the 
land  in  controversy.  The  judgment  of  the  district  court  award- 
ing to  them  such  possession  was  proper,  and  must  be  affirmed. 

Conaway,  C.  J.,  and  Corn,  J.,  concur. 


Pnblio  Lands— Rlgrht  of  Entryman  to  Notice  and  Hearing  Before  Can- 
cellation of  Entry. 
It  Is  undoubtedly  true  that  if  the  commissioner  of  the  general 
landofRce  cancels  an  entry  of  public  land  without  jurisdiction  and 
without  authority  of  law,  such  cancellation  is  a  nullity  and  the 
entry  is  not  affected  thereby:  Perry  v.  O'Hanlon,  11  Mo.  585,  49 
Am.  Dec.  100.  In  order  that  the  government  land  officers  may  ac- 
quire  jurisdiction  and  authority  to  cancel  an  entry  on  pu]>lic  land, 
notice  to  and  a  hearing  or  an  opportunity  to  be  heard  must  be 
given  the  entryman.  Otherwise  the  action  of  the  land  officers  in 
cancelin?  the  entry  is  a  nullity,  and  may  be  collaterally  attacked. 
This  question  has  been  so  universally  decided  In  this  manner,  when 
presented  to  the  courts,  that  it  only  remains  to  enumerate  the 
oases  supporting  the  doctrine  announced.  Thus,  in  I^ewis  v.  Shaw, 
57  Fed.  Rep.  516,  it  was  decided  that  if  an  entry  on  public  lands 
is  allowed  at  the  landoffice,  and  payment  for  the  land  is  received, 
the  entry  is  prima  facie  valid.  Subsequent  proceedings  by  the 
commissioner  of  the  general  landoffice  and  the  secretary  of  the  in- 
terior to  cancel  the  entry  for  misrepresentations  of  the  entryman, 
without  notice  to  a  purchaser  in  good  faith  from  the  entryman, 
are  void.  In  such  case  the  entryman  or  his  bona  fide  purchaser 
has  a  vested  right  which  cannot  be  devested  without  a  hearing  or 
an  opportunity  to  be  heard.  An  entry,  though  irregularly  allowed 
for  land  not  subject  thereto,  cannot  be  canceled  without  giving 
the  entryman  an  opportunity  to  be  heard  in  defense  of  his  claim: 
In  re  Piru  cil  To..  16  Land  Dec.  117:  Southern  Pac.  R.  R.  Co.  v.  Still- 
man.  17  Land  Dec.  111.  An  entryman  cannot  be  deprived  of  his 
equitable  rights  in  his  entry  without  due  process  of  law,  and  this 
implies  notice  and  a  hearing,  but  does  not  require  that  the  hearing 
be  in  the  courts,  or  forbid  an  inquiry  and  determination  by  the 
land  department,  but  the  cancellation  of  the  entry  by  such  land 
department  can  be  made  only  after  a  hearing  and  due  notice  to  the 
entryman,  and  any  irregularity  or  Informality  in  such  notice  is 
waived  by  a  general  appearance.  If  the  appearance  is  not  gen- 
eral. It  is  incumbent  upon  the  entryman  or  those  claiming  under 
him  to  show  that  fact:  CaldweU   v.  Bush,  6  Wyo.  342.     This  case 
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decides  contrary  to  the  rule  laid  down  In  Lewis  v.  Shaw,  57  Fed. 
Rep.  516,  cited  supra,  that  the  entryman  alone  Is  the  proper  party 
to  be  notified  of  the  hearing,  as  the  land  department  is  not  bound 
to  talie  notice  of  a  conveyance  by  him  after  final  proof  and  before 
patent  Issues. 

The  commissioner  of  the  general  landofflce  has  power  generally 
to  cancel  entries  for  public  lands.  Such  power  is  not  arbitrary  or 
unlimited,  and  must  be  exercised  according  to  law,  which  includes 
notice  to  the  entryman  and  a  hearing  or  an  opportunity  to  be  heard: 
Parsons  v.  Venzke,  4  N.  Dak.  452,  50  Am.  St.  Rep.  GG9;  Stimson 
V.  Clark,  45  Fed.  Rep.  760;  Wilson  v.  Fine,  40  Fed.  Rep.  52;  Or 
chard  v.  Alexander,  157  TJ.  S.  372;  Cornelius  v.  Kessel,  128 
U.  S.  457.  The  courts  presume  that  the  commissioner  of  the 
general  landofl^ce.  In  canceling  an  entry  for  public  land  In  an 
ex  parte  proceeding,  has  properly  exercised  his  power,  and  the 
entryman  must  prove  tlie  contrary:  Parsons  v.  "Venzke,  4  N. 
Dak.  452.  50  Am.  St.  Rep.  6C>9;  Darcy  v.  McCarthy,  35  Kan, 
722.  Failure  to  require  the  filing  of  an  affidavit,  that  the  party 
to  be  served  with  notice  of  cancellation  of  an  entry  for  pub- 
lic lands  cannot  be  personally  served,  is  not  fatal  to  the  powei" 
of  the  land  department  to  act,  upon  publication  of  such  notice, 
without  personal  service,  provided  such  party  has  knowledge  of 
such  hearing  and  an  opportunity  to  be  heard,  and  if  a  special  ap- 
pearance to  object  to  the  ir.fisdiction  is,  after  the  objection  is 
overruled,  followed  by  a  general  appearance,  the  question  of  juris- 
diction Is  not  open  to  collateral  attack:  Parsons  v.  Venzke,  4  N. 
Dak.  452,  50  Am.  St.  Rep.  009.  The  commissioner  of  the  genoi-al 
landofflce  can  cancel  an  entrj'  for  public  land  only  when  acting 
judicially,  and  he  can  only  act  judicially  upon  persons  and  mat- 
ters over  wliich  he  has  acquired  jurisdiction  in  tlie  manner  pre- 
scribed l)y  law,  wliich  includes  notice  to  the  entryman  or  an  op- 
portunity to  be  heard:  Risdon  v.  Davenport,  4  S.  Dak.  55.5.  In 
Guaranty  Sav.  Bank  v.  Rladow.  6  N.  Dak.  108,  it  was  decided  that 
the  fact  that  the  mortgagee  of  the  holder  of  a  patent  certificate 
may  not  have  had  notice  of  the  proceedings  to  cancel  such  certif- 
icate, or  any  opportunity  to  be  heard  therein,  doe«  not  render 
void  the  action  of  the  land  department  in  canceling  such  certifi- 
cate hut  merely  entitles  him  to  a  liearing  on  the  question  of  tlie 
legality  of  the  original  entry  in  a  proper  action  In  court,  and  then, 
the  iiurden  of  proof  is  upon  him  to  make  out  a  prima  facie  case. 

Tlie  land  department  of  the  goveninient  is  a  tribunal  appointedi' 
by  Congress  to  hear  and  determine  all  questions  of  fact  arisinsr 
between  conflicting  claimants  to  pul)lic  lauds,  and  when  such 
(pu'Stlons  are  finally  decide<l  by  the  offlcers  of  that  department  af- 
ter a  hearing  or  an  opportunity  to  the  parties  to  be  heard,  the  de- 
cision is  conclusive  evei-ywliere  else,  as  regards  all  questions  of 
fact,  and  cannot  be  attacked  in  the  courts.  In  other  words,  de- 
cisions of  tlio  general  land  department  on  questions  of  fact  involvecs 
Am.  St.  Rep.,  Vol.  l.X\V.— o'i 
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In  the  cancellation  of  entries  for  public  lands  are  binding,  on  the 
courts  if  the  parties  have  been  heard,  or  have  had  an  opportunity 
to  be  heard:  Parsons  v.  Venzke,  4  N.  Dak.  452,  50  Am.  St.  Rep. 
669;  .Justice  Mln.  Ck).  v.  Lee.  21  Ck)lo.  200,  52  Am.  St.  Rep.  216; 
Steel  V.  Smelting  Co.,  106  U.  S.  447;  German  Ins.  CJo.  v.  Hayden, 
21  Colo.  127,  52  Am.  St.  Rep.  206;  Davis  v.  Weibbold,  139  U.  S. 
507-530;  Hosmer  v.  Wallace,  47  Cal.  461;  DlUa  v.  Bohall,  53  Cai. 
709,  114  U.  S.  47;  Rutledge  v.  Murphy,  51  Cal.  388;  Moore  v.  Rob- 
bins.  96  U.  S.  535.  The  decisions  of  the  land  department  officers 
upon  questions  of  law  or  fact  after  notice  and  a  hearing,  or  an 
opportunity  to  be  heard,  are  not  subject  to  collateral  attack. 
Upon  questions  of  fact  their  decisions  are  conclusive  upon  all  par- 
ties, and  upon  questions  of  law  their  decisions  can  only  be  re- 
viewed in  a  proper  case  made  in  a  direct  proceeding  for  that  pur- 
l»ose:  Aurora  Hill  Min.  Co.  v.  85  Min.  Co.,  34  Fed.  Rep.  515;  Shep- 
ley  V.  Cowan,  91  U.  S.  330.  It  is  only  when  It  Is  clearly  shown 
that  the  officers  of  the  land  department  have,  by  mistake  of  law, 
deprived  a  person  of  land,  to  which  he  Is  rightfully  entitled,  that 
a  court  Is  justified  in  a  direct  proceeding  in  setting  aside  the  ac- 
tion of  the  land  department:  Moss  v.  Dowman,  88  Fed.  Rep.  181; 
Moore  v.  Robbins,  96  U.  S.  530;  Marquez  v.  Frisbie,  101  U.  S.  473; 
Quimby  v.  Conlan,  104  U.  S.  420. 
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[7  Wyoming,  104.] 

corporations^insolvent  national  bank— lia- 
bility OF  STOCKHOLDER— PREFERENCES.— The  statutory 
liability  of  a  stockholder  of  a  national  bank  to  pay  toward  its 
debts  a  sum  equal  to  the  face  value  of  bis  stock,  is  not  entitled 
to  preferential  payment  out  of  the  funds  of  the  insolvent  debtor. 

CORPORATIONS— INSOLVENT?  NATIONAL  BANK— LIA- 
BILITY OF  STOCKHOLDER— PREFERENCES.— If  a  stockholder 
in  a  national  bank  dies  subsequent  to  the  insolvency  of  the  bank, 
but  before  any  assessment  is  made  on  his  stock  on  account  of  such 
insolvency,  and  after  his  death  an  assessment  equal  to  the  full 
value  of  his  stock  is  made  upon  the  administrator  of  his  estate, 
and  when  his  estate  is  insolvent,  such  assessment  is  not  entitled 
to  be  given  a  preference  over  the  claims  of  the  general  creditors 
of  the  estate. 

ESTATES  OF  DECEDENTS— PREFERENCES.— Although 
the  entire  assets  of  an  intestate  are  held  by  the  administrator  in 
trust  for  the  payment  of  the  debts  of  the  intestate,  this  does  not 
give  to  any  particular  debt  preference  in  payment  over  any  other 
debt. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDER—PREFERENCES.— The  assets  of  an  insolvent  stock- 
liolder  in  an  insolvent  national  bank,  whether  Living  or  dead,  are 
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not,  as  against  his  other  creditors,  subject  to  a  preferential  claim 
for  the  payment  of  his  statutory  liability  for  the  debts  of  the  bank 
for  an  amount    equal  to  the  par  value  of  his  stoclt. 

Burke  &  Fowler  and  E.  J.  Churchill,  for  the  receiver, 

Clark  &  Breckons,  for  the  administrator. 

J.  W.  Lacy,  for  the  contesting  creditors. 

i<«*  CONAWAY,  C.  J.  The  intestate  left  an  estate  insuffi- 
cient to  pay  his  debts  in  full.  He  was  a  stockholder  in  the 
Cheyenne  Xational  Bank,  an  insolvent  corporation,  mnv  in  the 
hands  of  Joel  Ware  Foster,  as  receiver.  Intestate  was  liable 
under  the  laws  of  the  United  States  upon  the  subject  of  bank- 
ing for  the  debts  of  the  corporation  to  an  amount  equal  to  the 
par  value  of  his  stock  in  the  corporation.  This  liability  sur- 
vives against  his  estate.  The  amount  is  fixed  by  the  judgment 
and  decree  of  the  United  States  circuit  ^^*^  court  for  the  dis- 
trict of  Wyoming  at  six  thousand  one  hundred  and  thirty-nine 
dollars  and  ninety-three  cents,  and  this  amount  is  not  in  dis- 
pute. But  Foster,  as  receiver  of  the  Cheyenne  National  Bank, 
claims  that  this  liability  constitutes  a  preferred  claim  against 
the  estate.  He  filed  his  motion  in  the  district  court  for  Lara- 
mie county,  a  court  of  probate  jurisdiction,  and  having  juris- 
diction of  this  estate,  that  the  administrator  pay  to  him  this 
claim  in  full  without  regard  to  the  assets  and  other  liabilities 
of  the  estate,  "for  the  reason,"  as  stated  in  the  motion,  "that 
said  claim  aforesaid  is  a  trust  fund  and  no  part  of  the  general 
assets  of  said  estate." 

In  the  brief  filed  on  behalf  of  the  receiver  this  proposition  is 
stated  in  somewhat  diiferent  language.  It  is  claimed  that  the 
statute  establishing  the  stockholder's  liability  "creates  from  his 
estate  a  trust  fund  for  the  payment  of  the  debts  of  the  bank," 
and,  further,  that  the  decree  of  the  United  States  circuit  court 
was  based  upon  the  ground  that  the  statutory  liability  of  the 
stockholder  "created  and  carved  from  his  assets  a  trust  fund 
for  the  payment  of  the  debts  of  the  bank,  and  that,  therefore, 
tiie  assets  of  the  decedent  to  the  amount  of  this  guaranty  or 
fund  constituted  in  fact  no  part  of  the  general  assets  of  the 
decedent's  estate,  but  are  trust  funds,  dedicated  to  the  payment 
of  this  liability." 

Upon  the  lioaring  of  this  cause  in  the  district  court,  upon 
the  motion  of  the  receiver  for  preference  in  payment,  tbat 
court  found  that  important  and  dilHcult  questions  arose  in  the 
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cause,  and  upon  its  own  motion,  and  with  consent  of  all  par- 
ties, reserved  and  sent  to  this  court  for  decision  such  questions. 
They  are  three  in  number: 

1.  Does  the  statutory  liability  of  a  stockholder  of  a  national 
bank  to  pay  toward  its  debts  a  sum  equal  to  the  face  value  of 
his  stock  create  from  his  assets  a  trust  fund  for  the  payment 
of  the  debts  of  the  bank? 

2.  Is  the  liability  created  by  the  statute  mentioned  in  the 
last  question  entitled  to  preferential  payment  out  of  the  funds 
of  the  insolvent  debtor? 

3.  Where  a  stockholder  of  a  national  bank  dies  subsequent 
**^  to  the  insolvency  of  the  bank,  but  before  any  assessment 
is  made  on  his  stock  on  account  of  such  insolvency,  and  after 
his  death  an  assessment  equal  to  the  full  value  of  his  stock  is 
made  upon  the  administrator  of  his  estate,  and  where  his  es- 
tate is  insolvent,  should  such  assessment  be  given  a  preference 
over  the  claims  of  general  creditors? 

It  is  not  questioned  that  the  entire  assets  of  the  intestate 
are  held  by  the  administrator  in  trust  for  the  payment  of  the 
debts  of  the  intestate.  But  this  of  itself  does  not  give  to  any 
particular  debt  preference  in  payment  over  any  other  debt. 
The  claim  urged  on  behalf  of  the  receiver  is  that  the  liability 
of  intestate  upon  his  bank  stock  is  entitled  to  preference. 

Under  section  5152  of  the  United  States  Revised  Statutes, 
the  administrator  is  not  personally  liable  on  account  of  this 
stock,  but  the  estate  and  funds  of  intestate  in  his  hands  are 
liable  in  like  manner  and  to  the  same  extent  as  the  intestate 
would  be,  if  living.  It  is  not  questioned  that  the  principles 
involved  are  the  same  as  if  the  liability  of  intestate  had  been 
for  unpaid  subscription  upon  his  capital  stock. 

One  authority  states  the  "trust  fund"  doctrine  in  such  cases 
as  follows:  "It  is  a  favorite  doctrine  of  x\merican  courts  that 
the  capital  stock  and  other  property  of  a  corporation  is  to  be 
deemed  a  trust  fund  for  the  paj^ment  of  the  debts  of  the  cor- 
poration, so  that  the  creditors  have  a  lien  or  right  of  priority 
of  payment  on  it,  in  preference  to  any  of  the  stockholders  of 
the  corporation":  Thompson  on  Liability  of  Stockholders,  sec. 
10. 

It  is  apparent  that  the  doctrine  must  have  a  much  more  ex- 
tensive application  than  this  to  sustain  the  claim  of  the  re- 
ceiver in  the  case  at  bar.  In  a  note  to  the  section  quoted  the 
learned  author  says:  "I  have  not  found  a  similnr  statement  of 
doctrine  in  any  book  of  English  reports.     The  idea  appears 
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first  to  have  been  formulated  by  the  fertile  brain  of  Mr.  Justice 
Story,  in  Wood  v,  Dummer,  3  Mason,  308,  decided  in  1824." 
But  the  case  ^^'^  of  Wood  v.  Dummer,  3  Mason,  308,  has  been 
extensively  followed  by  both  federal  and  state  courts,  and  the 
doctrine  of  that  case  is,  perhaps,  now  too  firmly  established  in 
America  to  be  denied.  The  case  was  a  bill  in  equity,  brought 
by  some  of  the  creditors  against  some  of  tlie  stockholders  of 
the  Hallowell  and  Augusta  bank,  and  sustained  on  the  ground 
of  the  impossibility  of  bringing  into  the  suit  all  the  parties 
interested.  There  was  a  recovery  against  the  stockholders,  the 
''trust  fund"  doctrine  being  announced,  as  it  appears,  for  the 
llj^t  time.     No  question  of  priority  of  payment  arose. 

A  good  statement  of  the  result  of  the  cases  upon  this  branch 
of  the  law  of  the  liability  of  stockholders  is  given  in  23  Ameri- 
can and  English  Encyclopedia  of  Law,  at  page  855,  in  these 
words:  "The  liability  of  members  of  a  corporation  is  founded 
on  statute.  But  in  the  modern  stock  corporation,  where  mem- 
bership is  usually  acquired  by  entering  into  the  contract  of 
subscription,  each  member  may  be  said  to  assume  the  obliga- 
tion to  pay  to  the  company  the  full  amount  named  in  his  con- 
tract, i.  e.,  he  agrees  to  pay  the  corporation  only,  and  the  satis- 
faction of  its  claim  in  any  manner  acceptable  to  it  discharges 
him  from  further  liability.  But  the  American  courts  of  equity 
have  evolved  the  doctrine  that  by  the  act  of  subscription  one 
becomes  liable  for  the  full  amount  thereof  to  corporate  credi- 
tors as  well  as  to  the  corporation;  that  all  who  deal  with  the 
latter  have  a  right  to  rely  upon  the  total  amount  subscribed  as 
a  security  for  their  claims — in  a  word,  and  in  the  language  of 
the  courts  themselves,  that  unpaid  subscriptions  are  a  'trust 
fund'  for  the  payment  of  creditors.  While  in  its  origin  this 
doctrine  is  distinctively  American,  and  does  not  obtain  in  Eng- 
land, yet  by  statute  a  limited  application  of  similar  principles 
is  there  allowed.  The  more  recent  applications  of  the  doctrine 
have  been  subjected  to  considerable  criticism  in  this  country." 

This  statement  of  the  law  is  sustained  by  numerous  citations 
of  cases,  and  is  followed  by  a  discussion  of  the  applications  of 
the  doctrine.  But  nothing  appears  to  *^  indicate  that  it  has 
ever  been  applied  to  give  to  the  stockholder's  liability  for  un- 
paid subscriptions  for  stock  a  preference  in  payment  over  other 
debts  of  the  stockholder.  Neither  have  counsel  cited  a  case 
in  which  such  application  of  the  "trust  fund"  doctrine  has  been 
marie;  neither  has  such  a  case  fallen  otherwise  under  our  ob- 
servation. 
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In  the  case  of  Thompson  v.  Eeno  Sav.  Bank,  19  Nev,  242, 
3  Am.  St.  Eep.  883,  it  was  held  that  it  was  not  necessary  to 
present  to  the  executor  or  administrator  of  a  deceased  stock- 
holder a  claim  for  unpaid  subscription  to  the  capital  stock  of 
the  bank  before  bringing  an  action  thereon,  although  the  stat- 
ute provided  that  no  holder  of  any  claim  against  the  estate 
of  a  decedent  should  maintain  an  action  unless  such  presenta- 
tion had  first  been  made.  The  following  reason  is  given  in  the 
opinion  of  the  court:  "The  stockholders  are  trustees  of  the 
creditors,  and  suits  to  establish  and  enforce  the  trust  are  main- 
tained against  the  representatives  of  deceased  persons  upon  the 
theory  that  the  decedent  held  money  equal  to  the  amount  of 
his  unpaid  subscription,  in  trust  for  the  creditors,  and  that  the 
fund,  although  incapable  of  identification,  has  passed  into  the 
hands  of  the  executor  or  administrator.  Such  a  fund  is  prop- 
erly no  part  of  the  estate  of  a  deceased  person.  The  deceased 
stockholders  were  trustees,  and  not  debtors,  of  the  bank's  credi- 
tors." 

The  doctrine  of  this  case  fully  sustains  the  contention  of 
the  receiver.  If  the  administrator  has  taken  possession  of  any 
money  or  property  that  did  not  belong  to  the  intestate  and 
did  belong  either  to  the  bank  or  its  creditors,  he  should  de- 
liver such  money  or  property  to  the  receiver  who  represents 
both  the  bank  and  its  creditors.  But  no  trust  fund  in  money 
and  no  trust  property  ever  passed  into  the  hands  of  intestate 
from  any  source.  The  trust  is  purely  constructive.  The  fund 
is  purely  constructive.  It  may  have  no  existence  in  fact.  The 
stockholder  may  have  neither  property  nor  money,  but  his  debt 
to  the  corporation  for  unpaid  subscription  for  stock  is  held  to 
be  a  trust  fund.  The  corporation,  according  to  the  ^^"*  Ameri- 
can doctrine,  may  not  release  the  debt  to  the  prejudice  of  its 
creditors  without  payment  in  full.  If  the  corporation  does 
release  the  stockholder  without  full  payment,  the  creditors  of 
the  corporation  may  resort  to  the  stockholder  for  payment  to 
the  extent  of  the  stockholder's  liability  for  unpaid  subscriptions. 
To  this  extent  the  cases  go,  and  some  seem  to  go  further. 
But  I  do  not  find  any  case  that  goes  to  the  extent  of  charging 
the  property  of  a  stockholder  with  a  trust  or  lien  on  account 
of  his  unpaid  subscriptions  for  stock. 

The  doctrine  of  the  Nevada  case,  however,  would  lead  to  that 
result.  It  was  a  suit  in  equity  by  a  judgment  creditor  of  an 
insolvent  corporation  to  subject  unpaid  subscriptions  for  stock 
to   the   payment  of   his   debt.     Two   of   the   defendants   were 
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representatives  of  deceased  stockholders.  Of  the  conclusiou 
tliat  the  statute  requiring  claims  to  be  presented  to  the  exec- 
utors or  administrators  of  deceased  persons  before  suit  did  not 
apply  in  that  case,  one  commentator  says:  "It  is  believed  that 
this  conclusion  cannot  be  maintained  upon  principle.  The  rule 
which  allowed  a  trust  fund  to  be  followed  from  hand  to  hand 
and  recovered  is  believed  to  apply  only  in  cases  where  the  fund 
is  earmarked,  or  separated  from  the  remainder  of  the  estate  of 
the  trustee  in  such  a  manner  that  it  can  be  identified":  Thomp- 
son on  Law  of  Corporations,  sec.  3328.  And  this  suggests  the 
question  which  must  arise  in  every  case  under  the  doctrine  of 
the  Nevada  court:  What  portion  of  the  property  of  the  stock- 
holder constitutes  the  trust  fund  which  is  properly  no  part  of 
his  estate?  Does  the  trust  attach  to  all  of  his  property?  Does 
anyone  purchasing  his  property  with  knowledge  of  his  indebted- 
ness to  a  corporation  for  unpaid  subscription  for  stock  take  the 
property  subject  to  the  trust? 

Ko  court  has  answered  these  questions  directly,  because  no 
court  has  made  the  application  of  the  trust  fund  doctrine  urged 
on  behalf  of  the  receiver  in  the  case  at  bar.  And,  on  the 
other  hand,  it  must  be  said  that  no  court  has  ^^^  ruled  directly 
against  this  application  of  the  doctrine.  It  seems  that  none  of 
the  courts  have  been  called  upon  to  rule  directly  upon  the  ex- 
act question  presented  here.  The  application  of  the  trust 
fund  doctrine  claimed  here  is  evidently  a  new  application  of 
that  doctrine. 

The  case  of  Peters  v.  Bain,  133  U.  S.  670,  cited  by  counsel, 
has,  however,  a  direct  bearing  upon  the  question  under  con- 
sideration. Bain  &  Brothers  were  directors  and  stockholders 
to  a  large  amount  in  the  Exchange  National  Bank  of  Norfolk. 
The  bank  was  insolvent.  Bain  &  Brothers  were  insolvent. 
They  made  an  assignment  of  all  of  their  property  for  the 
benefit  of  their  creditors.  Peters,  receiver  of  the  Exchange 
National  Bank  of  Norfolk,  brought  the  action  by  bill  in  equity 
to  set  aside  the  assignment,  and  subject  the  assigned  property 
to  the  payment  of  debts  due  the  bank.  The  liability  of  the 
Bains  on  account  of  their  stock  is  considered,  beginning  at  page 
r>91,  opinion  of  Chief  Justice  Fuller.  Tlie  validity  of  the  deed 
of  assignment  and  the  trust  fund  doctrine  are  disposed  of  in 
the  following  language:  "Counsel  contends  that  the  deed  wai= 
in  contravention  of  sections  5151  and  5234  of  the  Revised 
Statutes  of  the  United  States,  which  provides  tliat  the  share- 
holders  of   every   national   banking   association   shall  be   held 
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individually  responsible  for  its  debts  to  the  extent  of  the  amount 
•of  their  stock,  and  additional  thereto,  and  that  the  comptroller 
■can  enforce  that  individual  liability.  It  is  insisted  that  the 
capital  stock  is  a  trust  fund  of  which  the  directors  are  the 
trustees,  and  that  the  creditors  have  a  lien  upon  it  in  equity; 
that  this  applies  to  the  liability  upon  the  stock  of  a  national 
bank;  and  that  no  general  assignment  of  his  property  for  the 
payment  of  his  debts  can  lawfully  be  made  by  a  shareholder, 
certainly  not  when  he  is  a  director.  Undoubtedly,  unpaid  sub- 
scriptions to  stock  are  assets,  and  have  frequently  been  treated 
by  courts  of  equity  as  if  impressed  with  a  trust  sub  modo  in 
the  sense  that  neither  the  stockholders  nor  the  corporation  can 
misappropriate  such  subscriptions  so  far  as  creditors  are  con- 
^cerned:  *i«  Eichardson  v.  Green,  133  U.  S.  30,  44.  Creditors 
liave  the  same  right  to  look  to  them  as  to  anything  else,  and 
the  same  right  to  insist  upon  their  payment  as  upon  the  pay- 
ment of  any  other  debt  due  to  the  corporation.  The  share- 
liolder  cannot  transfer  his  shares  when  the  corporation  is  fail- 
ing, or  manipulate  a  release  therefrom  for  the  purpose  of  es- 
caping his  liability.  And  the  principle  is  the  same  where  the 
fihares  are  paid  up,  but  the  stockholder  is  responsible  in  re- 
spect thereof  to  an  equal  additional  amount.  There  was,  how- 
ever, no  attempt  to  avoid  this  liability,  and  the  fact  of  its 
existence  did  not  operate  to  fetter  these  assignors  in  the  other- 
wise lawful  disposition  of  their  property  for  the  benefit  of  their 
creditors.*' 

This  needs  no  comment.  It  appears  to  leave  no  room  for 
the  application  of  the  trust  fund  doctrine  to  the  extent  of 
giving  to  the  receiver  or  to  the  creditors  of  an  insolvent  cor- 
poration preference  in  payment  from  the  estate  of  an  insol- 
vent stockholder  as  against  the  general  creditors  of  such  stock- 
holder, whether  he  be  living  or  dead.  The  trust  evidently  can 
have  no  greater  effect  on  the  property  in  the  hands  of  an  ad- 
ministrator than  in  the  hands  of  the  assignee. 

Of  the  three  questions  submitted,  the  first  is  answered  "yes," 
to  the  extent  indicated  in  this  opinion.  The  second  and  third 
are  answered  in  the  negative. 

Potter,  J.,  and  Corn,  J.,  concur. 


CORPORATIONS  —  LIABILITY  OF  STOCKHOLDERS  — 
PRIORITIES. — In  separate  actions  by  creditors  of  corporations  to 
enforce  the  statutory  liability  of  stockholders  for  the  corporate 
debts,  the  creditor  first  suing  thereby  acquires  a  priority  over  other 
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creditors  with  respect  to  the  stockholder  sued.  But  when  the  pro- 
ceedings are  in  equity,  there  can  be  no  priorities  among  creditors: 
Monographic  note  to  Tlioiiipson  v.  Reno  Sav.  Banlf,  3  Am.  St.  Rep. 
869,  870.  See  this  note,  pages  S<)(VS73,  for  an  extended  discussion 
of  the  liability  of  stockholders  for  the  corporate  debts. 


State  v.  Swan. 

[7  Wyoming,  166.] 

STATUTES— ENACTMENT  OF— RIGHT  TO  RESORT  TO 
LEGISLATIVE)  JOURNALS  TO  IMPEACH  STATUTE.— Courts 
may  consult  the  legislative  journals  in  reference  to  a  matter  which 
the  constitution  expressly  requires  to  be  recorded  therein  concern- 
ing the  procedure  for  the  passage  of  the  act,  and  If.  upon  such  ex- 
{imination,  it  affirmatively  appears,  in  respect  to  such  requirements, 
that  the  bill  did  not  in  fact  pass  the  legislature,  or  did  not  receive 
the  constitutional  majority,  and  therefore  did  not  constitutionally 
become  a  law,  such  journals  may  be  used  to  impeach  the  enrolled 
act,  although  the  latter  is  signed  by  the  presiding  officers  of  both 
houses  of  the  legislature,  and  carries  the  approval  of  the  governor. 

STATUTES  —  ENACTMENT  OF  —  PRESUMPTION  —  EVI- 
DENCE.— The  presumption  is  that  a  statute  found  properly  signed 
by  tlie  presiding  officers  of  the  legislature,  approved  by  the  gov- 
ernor, and  deposited  in  the  office  of  the  secretary  of  state  with  the 
other  acts  of  the  session,  was  properly  passed,  which  may  be  over- 
come only  by  evidence  of  which  the  courts  take  judicial  notice 
slinwing  the  contrary;  but,  wlienever  the  existence  of  a  statute  is 
called  into  question,  tlie  court  may  rc^^ort  to  any  source  of  informa- 
tion capaiile  of  convc\vi!ig  to  tlie  judicial  mind  a  clear  and  satis- 
fni'toi'y  aiis-'.ver  to  such,  question,  and  the  legislative  journals  show- 
ing the  final  action  of  the  legislature  upon  the  tinal  passace  of  such 
statute  constitute  a  record,  wliich  rna.v  be  resorted  to,  and  which, 
by  an  affirmative  slioMing  to  tlie  contrary,  is  conipetent  to  over- 
tlirow  the  presumption  arising  from  the  certificates  nf  such  presid- 
ing otficers,  and  the  lodgment  of  the  enrolled  act  with  the  secretary 
of  state. 

STATUTES— ENACTMENT  OF —JOURNALS  OF  LEGTS- 
L ATT' RE  AS  EVIDENCE  TO  I.MPEACII.— The  court  lias  autlior- 
ity  and  it  is  its  duty  to  examine  the  legislative  journals  to  deter- 
mine wliether  or  not  the  statute  in  question  was  passed  by  a  ma- 
jority of  tlie  meml>ers  elected  to  each  house  as  required  by  the  con- 
stitution, and  if  such  journals  affirmatively  disclose  that  one  sec- 
tion of  such  statute  as  enrolled  and  puldished  did  not  finally  pass 
either  branch  of  the  legislature,  and  did  not  pass  by  a  majority 
of  the  m(Mnhers  elected  to  each  house,  such  section  is  not  a  law  and 
must  be  adjudged  void. 

STATUTES  —  ENACTMENT  OF.— If  a  section  of  an  act 
passed  by  the  legislattn-c  as  disclosed  by  the  legislative  journals  is 
not  copied  In  the  enrollment,  and  does  not  receive  executive  ap- 
proval, it  does  not  become  a  law. 

STATUTES.— THE  INVALIDITY  OP  ONE  SECTION  of  a 
statute  which  is  in  material  relation  to  other  portions  thereof,  so  as 
to  modify,  restrict,  or  extend  its  application,  invalidates  the  whole 
Btatute. 
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E.  W.  Mann,  for  the  relator. 

E.  W.  Breckons,  for  the  respondent. 

170  POTTEE,  C.  J.     In  this  case  the  relator,  the  city  of 

Cheyenne,  filed  its  petition  in  the  district  court  for  the  county 
of  Laramie,  alleging  its  character  as  a  municipal  corporation, 
and  that  prior  to  the  first  day  of  March,  1897,  it  was  allowed 
hy  the  laws  of  the  state  of  Wyoming  to  collect  the  taxes  due 
to  itself  for  municipal  purposes,  and,  among  other  things,  to 
sell  real  estate  within  its  corporate  limits  upon  which  such  taxes 
had  become  delinquent  in  the  manner  provided  by  the  laws  of 
the  state  of  Wyoming,  and  by  its  own  ordinances;  but  on  the 
first  day  of  March,  A.  D.  1897,  there  was  approved  by  the  gov- 
ernor an  act  passed  by  the  fourth  state  legislature  entitled, 
"An  act  relating  to  the  sale  of  real  estate  for  delinquent  taxes, 
and  fixing  the  fees  to  be  charged  therefor,"  which  said  act  ap- 
pears in  the  published  session  laws  of  the  said  fourth  legislature 
as  chapter  56  thereof.  That  according  to  the  provisions  of 
said  act,  it  was  made  the  duty  of  the  county  treasurer,  on  the 
first  Monday  in  November  in  each  year,  at  his  office,  to  offer  at 
public  sale  all  lands  on  which  the  taxes  levied  for  state,  county, 
village,  city,  school  district,  or  other  purpose  for  the  previous 
year  should  still  remain  unpaid,  and  that  said  act  repealed  all 
other  acts  inconsistent  therewith. 

It  is  then  alleged  that  a  demand  had  been  duly  made  upon 
the  defendant  by  the  relator  that  he  should  advertise  for  sale 
in  the  manner  provided  by  law,  and  that  at  the  time  provided 
by  law  he  should  offer  for  sale  all  lands  within  the  corporate 
limits  of  relator  upon  which  the  taxes  for  the  year  1896  and 
previous  years  duly  remained  *''*  unpaid;  and  that  the  defend- 
ant, the  county  treasurer  of  Laramie  county,  refused  to  ad- 
vertise the  said  lands  for  sale  for  said  taxes.  The  prayer  of 
the  petition  is  for  a  writ  of  mandamus  commanding  the  said 
county  treasurer  to  comply  with  the  provisions  of  the  act  afore- 
said as  the  same  appears  in  the  published  laws  of  the  fourth 
legislature,  so  far  as  the  taxes  due  to  the  city  of  Cheyenne  for 
the  year  1896  and  previous  years  are  concerned. 

The  respondent  resists  the  application  for  mandamus  on  the 
grounds  as  set  forth  in  the  answer,  that  the  act  under  which 
it  is  made  his  duty  to  sell  lands  for  delinquent  city  taxes  did 
not  receive  the  vote  of  a  majority  of  all  the  members  elected 
to  each  house  of  the  fourth  lea-islature;  that  it  was  never  placed 
upon  its  final  passage  in  both  houses;  that  there  was  no  vote 
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taken  by  ayes  and  noes  upon  the  final  passage  of  such  act;  and 
because  the  names  of  those  voting  thereon  in  the  fourtli  legis- 
lature were  not  entered  upon  the  journals  of  said  legislature. 

An  agreed  statement  of  facts  was  filed  upon  which  the  case 
was  submitted,  and  thereupon  the  district  court  reserved  to 
this  court  for  its  opinion  certain  questions,  found  to  be  im- 
portant and  difficult,  as  follows: 

1.  In  the  state  of  Wyoming,  can  the  journals  of  the  house 
and  the  senate  of  the  state  legislature  be  resorted  to  for  the 
jmrpose  of  declaring  invalid  an  act  of  the  legislature  signed  by 
the  presiding  oliicers  of  both  houses  and  approved  by  the  gov- 
ernor, and  if  so,  to  what  extent? 

2.  Is  section  1  of  chapter  56  of  the  laws  of  the  year  1897, 
as  the  same  appears  in  the  bound  volume  of  the  laws  of  said 
ye:ir,  valid? 

3.  Is  any  part  of  section  1  of  chapter  56  of  the  laws  of  the 
year  of  1S97,  as  the  same  appears  in  the  printed  volume  of  said 
act,  valid,  and  if  so,  what  part  or  parts? 

4.  Are  sections  2  and  3  of  said  act  valid? 

5.  Is  it  the  duty  of  a  county  treasurer  in  the  state  of 
Wyoming  to  sell  all  lands  on  which  the  taxes  ^"^^  levied  for 
state,  county,  or  city  purpose  remain  unpaid? 

6.  When  is  the  treasurer  of  a  county  in  the  state  of  Wyo- 
ming compelled  to  sell  property  for  delinquent  taxes? 

7.  In  selling  property  for  taxes  due  the  county  or  city 
has  the  treasurer  of  a  county  in  the  state  of  Wyoming  the  right 
to  sell  property  for  taxes  due  for  previous  years? 

The  questions  reserved  and  the  matters  at  issue  in  the  ac- 
tion involve  in  the  first  place  an  inquiry  into  the  validity  of 
section  1  of  the  act  aforesaid,  as  published  in  the  session  laws, 
and  known  as  section  1  of  chapter  56  of  said  published  laws. 
In  the  agreed  statement  of  facts  which  we  find  to  conform  to 
the  showing  made  by  the  journals,  the  action  of  the  legislature 
which  finally  resulted  in  the  enrolled  bill  which  was  approved 
by  the  governor,  thus  creating  the  purported  act  aforesaid,  is 
shown  to  have  been  as  follows: 

On  the  twenty-third  day  of  January,  1897,  there  was  intro- 
duced in  the  house  of  representatives  "A  bill  for  an  act  re- 
lating to  the  sale  of  real  estate  for  delinquent  taxes,  and  fi:s;ing 
the  fees  to  be  charged  therefor,"  which  title,  it  will  be  ob- 
served, corresponds  exactly  with  the  title  of  chapter  56.  afore- 
said. Said  bill  was  designated  as  hon=e  bill  Xo.  40.  On 
.Tanuary    29th,  section    1  of    said    bill    was    amended    in    the 
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house  of  representatives;  on  February  2d,  the  said  bill  passed 
the  house  of  representatives  as  amended,  the  voting  being 
taken  by  ayes  and  noes,  and  the  names  of  those  voting  thereon 
being  entered  on  the  journal  showing  that  thirty  of  the  mem- 
bers of  the  house  had  voted  in  favor  of  the  passage  of  the  bill, 
that  three  had  voted  against  it,  and  that  five  members  were 
absent.  The  journal  therefore  shows  that  the  bill  had  regularly 
passed  the  house,  receiving  a  vote  of  a  majority  of  all  the  mem- 
bers elected  thereto,  and  that  the  vote  taken  upon  its  passage 
was  by  the  ayes  and  noes,  and  the  names  of  those  voting  thereon 
were  entered  upon  the  journal. 

^^^  The  bill  was  then  transmitted  to  the  senate,  and  in  that 
body  on  February  9th,  section  1  of  the  bill  as  it  had  passed 
the  house  was  amended  by  striking  out  all  of  the  section,  and 
inserting  in  lieu  thereof  an  entirely  different  section,  making 
several  material  alterations,  the  main  difference  being  that  in 
the  section  as  amended  by  the  senate  it  was  made  the  duty  of 
the  county  treasurer  to  sell  lands  upon  which  there  were  un- 
paid and  delinquent  taxes  due  to  any  city  within  the  county 
as  well  as  to  sell  lands  for  delinquent  taxes  of  state  and  county. 
On  February  11th,  the  bill  as  thus  amended  passed  the  senate 
by  a  majority  vote  of  all  the  members  elected  thereto,  the  vote 
being  taken  by  the  ayes  and  noes,  and  the  names  of  those  vot- 
ing thereon  being  entered  upon  the  journal,  showing  nineteen 
votes  for  the  passage  of  the  bill  as  amended,  being  all  of  the 
members  of  the  senate.  The  bill  so  amended  was  then  returned 
to  the  house,  and  on  February  11,  1897,  the  house  by  a  vote 
taken  by  ayes  and  noes,  which  was  entered  upon  the  journal, 
refused  to  concur  in  the  senate  amendment,  and  requested  the 
senate  to  recede  therefrom,  twenty-six  members  of  the  house 
voting  not  to  concur,  three  in  favor  of  concurrence,  and  nine 
absent.  On  February  11th,  the  senate  by  a  vote  refused  to 
recede  from  its  amendment,  and  a  conference  committee  was 
appointed  by  both  senate  and  house  to  confer  over  the  dif- 
ferericps  between  the  two  bodies  with  reference  to  section  1 
of  said  bill. 

On  February  17th,  the  conference  committee  presented  to 
both  the  senate  and  the  house  the  following  report,  which  is 
copied  in  the  journals  of  both  the  senate  and  the  house,  to  wit: 

'S:!heyenne,  Wyo.,  Feb.  16,  1897. 

**Mr.  Speaker:  Your  joint  conference  committee  to  whom  was 
referred  H.  B.  No.  40,  beg  leave  to  report  as  follows: 
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"We  recommend  that  the  senate  recede  from  its  amendments 
to  said  bill,  and  we  further  recommend  that  the  ^''•*  follow- 
ing section,  as  section  1  of  said  bill  be  adopted  and  said  bill  be 
amended  by  striking  out  all  of  section  1  of  said  original  bill 
and  inserting  in  lieu  thereof  the  proposed  section,  to  wit: 

"Section  1.  The  sales  of  real  estate  by  all  county  treasurers 
in  the  state  of  Wyoming  for  nonpayment  of  taxes  shall  be 
held  at  the  front  door  of  the  courthouse  (or  county  building), 
beginning  on  the  first  Monday  in  October  of  each  year,  be- 
tween the  hours  of  9  o'clock  in  the  forenoon  and  5  o'clock  in 
the  afternoon,  and  may  adjourn  from  day  to  day  (Sundays  ex- 
cepted), until  all  the  lands  are  offered.  After  the  tax  sale  as 
herein  provided  shall  have  closed,  any  real  estate  remaining 
unsold  for  the  want  of  bidders  therefor,  the  county  treasurer 
is  authorized  and  required  to  sell  the  same  at  private  sale  to 
any  person  who  offers  to  pay  the  amount  of  taxes,  penalties, 
interests,  and  costs  thereon,  and  to  make  to  such  person  such 
certificate  as  shall  be  required  by  law  to  be  made  and  delivered 
as  in  the  case  of  the  sale  of  any  such  lands  at  public  sale,  with 
the  additional  statement  inserted  therein  that  such  lands  have 
been  offered  at  public  sale  for  taxes,  but  not  sold  for  want  of 
bidders,  and  sold  for  taxes  by  private  sale,  and  the  treasurer  ia 
further  authorized  and  required  to  sell  as  aforesaid  all  real  es- 
tate in  his  county  on  which  taxes  remain  unpaid  and  delinquent 
for  any  previous  year  or  years;  provided,  that  all  sales  of  real 
estaie  for  the  unpaid  taxes  due  thereon  to  any  such  city,  town, 
or  village  in  the  state  of  Wyoming  by  the  treasurer  of  any  such 
city,  town,  or  village  shall  be  governed  by  the  provisions  of  this 
act.  ISAAC  BERGMAN, 

*^.  C.  TIDBALL, 
«*THOMAS  COTTLE, 

''House  Committee. 
"A.  M.  APPELGET, 
"GEORGE  W.  FOX, 
"Senate  Committee.** 

175  rj\y^Q  above  18  taken  from  the  house  journal.  In  the 
printed  journal  of  the  senate  the  report  of  the  conference  com- 
mittee is  shown  to  be  precisely  the  same  as  the  above,  with 
the  exception  that  the  word  "such"  preceding  the  word  "city" 
where  it  is  first  used  toward  the  close  of  the  provision  of  sec- 
tion 1  as  recommended  by  the  committee  is  omitted. 
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On  February  17th,  upon  the  coming  in  of  said  report,  a  mo- 
tion was  made  in  the  house  to  adopt  the  report  of  the  joint  con- 
ference committee  and  that  the  amendments  recommended  by 
such  committee  be  concurred  in.  Thereupon  the  vote  was  taken 
by  ayes  and  noes,  with  the  result  that  thirty-four  voted  in 
favor  of  the  motion  to  concur  in  such  amendment  of  the  con- 
ference committee,  three  opposed  thereto,  and  one  was  absent; 
the  names  of  those  voting  thereon  were  entered  on  the  journal 
of  the  house,  and  the  speaker  thereupon  announced  that  the 
amendment  of  the  conference  committee  had  been  concurred 
in  by  the  house.  On  the  same  day  in  the  senate  a  like  motion 
was  made,  and  upon  a  vote  of  the  members  of  the  senate  taken 
by  the  ayes  and  noes  it  appears  that  sixteen  voted  in  favor  of 
the  motion  to  adopt  the  report  of  such  committee  and  con- 
cur in  such  amendment,  and  three  were  absent,  there  being  no 
votes  in  the  negative.  The  names  of  those  voting  upon  such 
motion  in  the  senate  were  entered  upon  the  senate  journal.  On 
February  19th,  the  act  was  enrolled;  but  section  1  of  the  act 
as  enrolled  was  not  the  section  which  was  recommended  by  the 
coDference  committee  and  which  was  adopted  and  concurred  in 
by  both  house  and  senate  on  February  17th;  but  was  the  amend- 
ment first  made  by  the  senate  which  was  rejected  by  the  house. 
The  enrolled  act  was  signed  by  the  speaker  of  the  house  and 
the  president  of  the  senate  and  sent  to  the  governor,  and  the 
tjame  was  approved  by  him  and  became  chapter  56  of  the  printed 
volume  of  the  laws  of  1897. 

The  question  before  us,  therefore,  is  whether  or  not  the  courts 
may  go  behind  the  enrolled  act  which  is  authenticated  by  the 
signature  of  the  presiding  officers  of  the  two  ^"^^  legislative 
bodies,  and  approved  by  the  governor,  to  determine  whether  or 
not  such  enrolled  act  is  in  fact  the  act  which  was  passed  by  the 
legislature. 

There  is  some  conflict  among  the  authorities  upon  this  propo- 
sition; some  courts  going  to  the  extent  of  holding  that  the 
courts  are  at  liberty  to  resort  to  the  legislative  journals  to  dis- 
cover whether  or  not  in  any  instance  the  constitutional  re- 
quirement has  been  complied  with  in  the  passage  of  an  act 
which  is  found  in  the  office  of  the  custodian  of  the  laws,  pur- 
porting to  be  an  act  of  the  legislature  and  approved  by  the 
governor;  others  only  that  such  journals  are  competent  evi- 
dence for  the  purpose  of  determining  whether  or  not  a  con- 
stitutional requirement  has  been  obsen-ed  in  the  passage  of  an 
act  of  the  legislature  where  such  action  of  the  legislature  is 
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required  to  be  entered  upon  the  journal.  Other  courts,  how- 
ever, have  held  directly  to  the  contrary,  and  maintain  the  con- 
clusiveness of  the  enrolled  act  authenticated  by  the  signatures 
of  the  presiding  oiTicers  of  the  two  legislative  bodies  and  the 
approval  of  the  governor. 

When  the  keeping  of  the  legislative  journals  is  enjoined  by 
the  constitution,  and  that  instrument  also  aiiachus  certain  con- 
ditions to  the  enactment  of  a  valid  law,  and  the  facts  show- 
ing a  compliance  therewith  are  required  to  be  entered  upon 
the  journals,  the  decided  weight  of  authority  in  this  country 
favors  the  resort  to  such  journals  to  determine  whether  the 
law  has  been  enacted  in  a  constitutional  manner.  The  pro- 
visions which  perhaps  more  than  any  other  have  caused  an 
adherence  to  that  doctrine  are  those  -vvhich  relate  to  the  num- 
ber of  votes  necessary  to  the  passage  of  a  bill,  the  taking  of 
such  votes  by  ayes  and  noes,  and  the  entry  upon  the  journal 
of  the  names  of  those  members  voting  thereon. 

The  states  in  which  it  is  held  competent  to  resort  to  the 
journals  to  ascertain  whether  in  the  enactment  of  a  law  the 
constitutional  requirements  have  been  complied  with  are — • 
Alabama:  Moody  v.  State,  48  Ala.  115,  17  Am.  Eep.  28;  Sayre 
V.  Pollard,  77  Ala.  608;  Moog  v.  Randolph,  77  Ala.  i^''  597.  Ar- 
kansas: Worthen  v.  Badgett,  33  Ark.  496;  Smithee  v.  Garth, 
33  Ark.  17.  Colorado:  In  re  Roberts,  5  Colo.  530.  Florida: 
State  V.  Brown,  20  Fla.  407.  Illinois:  People  v.  Starne,  35 
111.  121,  85  Am.  Dec.  348;  Larrison  v.  Peoria  etc.  R.  R.  Co., 
77  111.  11.  Missouri:  State  v.  Mead,  71  Mo.  266.  Nebraska: 
State  V.  Liedtke,  9  Neb.  4G2;  State  v.  McLelland,  18  Neb.  236, 
53  Am.  Rep.  814.  New  Hampshire:  Opinion  of  the  Justices, 
52  N.  n.  622.  Ohio:  Miller  v.  State,  3  Ohio  St.  475.  Oregon: 
Currie  v.  Southern  Pac.  Co.,  21  Or.  566.  Kansas:  Division  of 
Howard  Co.,  15  Kan.  194.  South  Carolina:  State  v.  Hagood, 
13  S.  C.  46.  Tennessee:  Brewer  v.  Mayor  etc.,  86  Tenn. 
732.  Utah:  Ritchie  v.  Richards,  14  Utah,  345.  Virginia: 
^\'ise  v.  Bigger,  79  A" a.  269.  "West  Virginia:  Osborn  v.  Staley, 
5  W.  Va.  85,  13  Am.  Rep.  640.  Wisconsin:  Meracle  v.  Down,  64 
Wis.  323.  Michigan:  Rofle  v.  Phelps,  80  Mich.  598.  Maryland: 
Uegg  V.  Mayor  etc.,  42  !Md.  203.  Minnesota:  Lincoln  v.  Haugan, 
4  5  Minn.  451.  Cahfornia:  Weill  v.  Kenfiekl,  54  Cal.  Ill;  Oak- 
land Pav.  Co.  V.  Hilton,  69  Cal.  479;  Stevenson  v.  Colgan,  91 
Cal.  653,  25  Am.  St.  Kop.  230.  The  same  rule  was  adopted  by 
the  supreme  court  of  Wyoming  when  a  territory:  Brown  v, 
Nash,  1  Wyo.  85;  Union  Pac.  R.  R.  Co.  v.  Carr,  1  Wyo.  96.     In 
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Idaho,  in  the  case  of   Blaine  County  v.  Heard  (Idaho,  Aug.  4, 
1896), 45  Pac.  Rep.  890,  there  is  an  intimation  to  the  same  effect. 

The  contrary  doctrine  is  held  in  the  following  states;  In- 
diana, Louisiana,  Maine,  Mississippi,  Nevada,  New  Jersey, 
North  Carolina,  Texas,  and  Washington.  The  state  of  Con- 
necticut is  usually  included  in  this  class  upon  the  authority 
of  the  case  of  Eld  v.  Gorham,  20  Conn.  8.  In  that  case,  how- 
ever, we  do  not  understand  that  the  precise  question  was  in- 
volved. The  question  there  under  consideration  was  whether 
the  volume  termed  "The  Revised  Statutes  of  the  state  of  Con- 
necticut^'  was  to  be  decreed  to  contain  all  the  public  statute 
laws  of  the  state,  or  whether  the  court  could  go  behind  it  and 
examine  the  proceedings  of  the  revision  committee  to  ascertain 
if  they  had  exceeded  their  powers. 

178  rpjjg  leading  case  in  Nevada — State  v.  Swift,  10  Nev. 
176,  21  Am.  Rep.  721— was  decided  in  1875.  The  opinion 
is  expressed  in  that  case  that  the  weight  of  authority  favors 
the  conclusiveness  of  the  enrolled  act,  and  the  states  of  Mary- 
land, Missouri,  and  California  are  referred  to  as  upholding  that 
doctrine.  Since  then,  however,  in  each  of  those  states  a  differ- 
ent rule  has  been  announced,  and  a  resort  to  the  journals  is 
permitted  to  impeach  an  enrolled  act.  The  courts  of  Cali- 
fornia and  Missouri  changed  front  upon  the  question  on  ac- 
count of  changes  in  their  respective  constitutions;  but,  as 
amended,  neither  of  them  differed  essentially  from  the  provi- 
sions of  the  Nevada  constitution  under  which  State  v.  Swift,  10 
Nev.  176,  21  Am.  Rep.  721,  was  decided. 

The  case  of  Field  v.  Clark,  143  U.  S.  649,  as  to  acts  of  Con- 
gress, denied  the  right  to  consider  the  journals  as  evidence  to 
impeach  the  correctness  of  the  enrolled  act,  the  contention  be- 
ing made  that  a  section  had  been  omitted  therefrom.  Article 
1,  section  5,  of  the  federal  constitution  contained  the  pro- 
vision, which,  it  was  claimed,  constituted  the  journals  the  best 
evidence  upon  an  issue  whether,  in  fact,  a  bill  was  passed  by 
Congress.  That  provision  requires  only  that  "each  house  shall 
keep  a  journal  of  its  proceedings,  and  from  time  to  time  pub- 
lish the  same,  except  such  parts  as  may  in  their  judgment  re- 
quire secrecy;  and  the  yeas  and  nays  of  the  members  of  either 
house  on  any  question  shall,  at  the  desire  of  one-fifth  of  those 
present  be  entered  upon  the  journal.'*  And  the  court  said: 
"In  regard  to  certain  matters,  the  constitution  expressly  re- 
quires that  they  shall  be  entered  upon  the  journal.  To  what 
extent  the  validity  of  legislative  action  may  be  affected  by  the 
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failure  to  have  those  matters  entered  upon  the  journal,  we  need 
not  inquire.    No  such  question  is  presented  for  determination." 

Although  Iowa  is  sometimes  mentioned  among  the  fctates 
upholding  the  incompetency  of  the  journals,  the  courts  of  that 
state  cannot  he  said  to  have  expressly  so  decided.  Indeed,  in. 
one  case,  where  the  question  was  whether  an  amendment  to  the 
constitution  had  heen  previously  ^'^^  agreed  to  by  the  general 
assembly  the  court  examined  the  journals,  and  in  regard  to 
the  question  at  issue  in  this  case,  the  court  said  that  whether 
a  bill  which  had  heen  duly  enrolled  can  be  impeached  when 
the  journals  affirmatively  show  that  it  never  was  passed  was- 
a  question  not  before  them,  and  indicated  that  it  would  be  a 
proposition  not  readily  solved:  Koehler  v.  Hill,  60  Iowa,  543, 
554. 

We  cannot  but  regard  the  clear  weight  of  authority  in  this 
country  as  sustaining  the  propriety  of  consulting  the  journals 
in  reference  to  a  matter  which  the  constitution  expressly  re- 
quires to  be  recorded  therein,  concerning  the  constitutional 
procedure  for  the  passage  of  an  act;  and  in  case  upon  such  an 
examination  it  affi.rmative]y  appears  in  respect  to  the  require- 
ments aforesaid  that  the  bill  did  not,  in  fact,  pass  the  legisla- 
ture, or  did  not  receive  the  constitutional  majority,  and  there- 
fore did  not  constitutionally  become  a  law,  they  may  be  used 
to  impeach  the  enrolled  act,  although  the  latter  is  signed  by 
the  presiding  officers  of  both  houses,  and  carries  the  approval 
of  the  governor.  That  such  is  the  weight  of  authoriiy  is 
recognized  by  the  text-writers.  In  Cooley's  Constitutional 
Limitations,  it  is  said:  "If  it  should  appear  from  these  journals 
that  any  act  did  not  receive  the  requisite  majority,  or  that  in 
res])ect  to  it  the  legislature  did  not  follow  any  requirement  of 
the  constitution,  or  that  in  any  other  respect  the  act  was  not 
(Constitutionally  adopted,  the  courts  may  act  upon  this  evidence 
and  adjudge  the  statute  void."  And  again:  *'It  will  not  be 
presumed  in  any  case,  from  a  mere  silence  of  the  journals,  that 
either  house  has  exceeded  its  authority,  or  disregarded  a  con- 
stitutional requirement  in  the  passage  of  legislative  acts,  unless 
where  the  constitution  has  expressly  required  the  journals  to 
show  the  action  taken;  as,  for  instance,  where  it  requires  the 
yeas  and  nays  to  be  entered":  Cooley's  Constitutional  Limita- 
tinns,  3d  ed.,  pp.  135,  13^;  see,  also,  page  141;  Sutherland  on. 
Statutory  Construction,  sees.  41-44, 

The  provisions  of  our  constitution  affecting  the  question  be- 
fore us  are  as  follows: 

A.M.  bT.  Rkp.,  Vol.  LXXV.— 57 
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180  "Each  house  shall  keep  a  journal  of  its  proceedings,  and 
may  in  its  discretion  from  time  to  time  publish  the  same,  ex- 
cept such  parts  as  require  secrecy;  and  ayes  and  noes  on  any 
question  shall  at  the  request  of  two  members  be  entered  upon 
the  journal."     (Art.  3,  sec.  13.) 

"No  bill  shall  become  a  law  except  by  a  vote  of  a  majority 
of  all  the  members  elected  to  each  house,  nor  unless  on  its  final 
passage  the  vote  taken  by  the  ayes  and  noes  and  the  names  of 
those  voting  be  entered  upon  the  journal."     (Art.  3,  sec.  25.) 

"The  presiding  officer  of  each  house  shall,  in  the  presence  of 
the  house  over  which  he  presides,  sign  all  bills  and  joint  reso- 
lutions passed  by  the  legislature  immediately  after  their  titles 
have  been  read,  and  the  fact  of  signing  shall  be  at  once  entered 
upon  the  journal."     (Art.  3,  sec.  28.) 

It  will  be  observed  that  the  constitution  provides  in  a  very 
positive  and  mandatory  manner  that  no  bill  shall  become  a 
law  except  by  a  vote  of  a  majority  of  all  the  members  elected 
to  each  house,  and  that  no  bill  shall  become  a  law  unless  on  its 
final  passage  the  vote  be  taken  by  ayes  and  noes,  and  the  names 
of  those  voting  be  entered  upon  the  journal.  The  journal 
record,  therefore,  will  disclose  whether  or  not  any  measure  upon 
its  final  passage  has  received  the  constitutional  number  of 
votes.  The  presumption  unquestionably  is,  that  an  act  found 
properly  signed  by  the  presiding  officers,  approved  by  the  gov- 
ernor and  deposited  in  the  secretary's  office  with  the  other  acts 
of  the  session,  was  regularly  passed;  which  is  only  to  be  over- 
come by  evidence  of  which  the  courts  take  judicial  notice 
showing  the  contrary.  It  is  well  settled  that  whenever  the 
€xi;^tence  of  an  act  of  the  legislature  is  called  in  question,  the 
court  may  resort  to  any  source  of  information  capable  of  con- 
veying to  the  judicial  mind  a  clear  and  satisfactory  answer  to 
such  question.  Not  only  by  the  weight  of  authority,  but  upon 
principle  as  well,  we  are  convinced  the  constitutional  provi- 
sions aforesaid  constitute  the  journals  concerning  the  action 
of  the  legislature  ^^^  upon  the  final  passage  of  an  act  a  record, 
which,  by  an  affirmative  showing  to  the  contrary,  is  competent 
to  overthrow  the  presumption  arising  from  the  certificates  of 
the  presiding  officers,  and  the  lodgment  of  the  enrolled  act 
with  the  secretary. 

The  constitution  makes  no  distinction  between  the  force  to 
be  given  to  the  authentication  by  the  presiding  officers  and 
the  journal  account  of  the  legislative  procedure  in  the  respect 
loientioned.     Both  requirements  proceed  from  the  same  source; 
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and  it  is  difficult  to  perceive  any  sound  reason  why  the  final 
authentication  by  the  otficers  should  be  conclusive  of  the  action 
of  the  legislature,  when  such  action  is  also  required  to  be  made 
a  matter  of  journal  entry.  The  provision  that  the  names  of 
those  voting  shall  be  entered  upon  the  journal  in  connection 
with  the  requirement  that  the  vote  shall  be  taken  by  ayes  and 
noes,  and  in  the  same  section  with  the  limitation  upon  legisla- 
tive power  to  pass  any  law,  must  be  considered  as  intending 
to  subserve  a  more  important  purpose  than  that  of  simply  in- 
dicating how  any  particular  member  voted.  The  design  was 
clearly  to  perpetuate  a  record  or  evidence  of  the  fact  that  the 
act  was  passed  in  strict  accordance  with  the  fundamental  law. 
No  court  disputes  the  proposition  that  the  legislature  is  power- 
less to  enact  a  law  in  violation  of  the  constitutional  require- 
ments, and  that  no  bill  becomes  a  law  if,  in  fact,  it  was  not 
passed  by  the  legislature:  Field  v.  Clark,  143  U.  S.  649.  The 
divergence  of  views  arises  concerning  the  character  of  the  evi- 
dence which  may  be  accepted  in  the  determination  of  that 
question.  The  English  decisions,  and  those  of  some  of  the 
states,  denying  any  right  to  consult  the  journals  are  not  in 
point,  owing  to  a  radical  difference  between  the  record  authority 
of  the  journals  of  parliament  and  of  the  legislatures  of  such 
states  and  legislative  journals,  under  a  constitution  like  our 
own.  Here,  the  journals  are  not  kept  merely  in  the  interest 
of  orderly  procedure,  but  they  exist  in  obedience  to  a  constitu- 
tional command,  and  the  nature  of  their  contents  is  to  some 
extent  prescribed.  As  it  is  the  peculiar  ^*^  province  of  the 
courts  to  pronounce  upon  the  validity  of  legislative  enactments, 
tb.ey  should  possess  authority  to  have  recourse  to  the  constitu- 
tional record  of  legislative  procedure,  in  so  far,  at  least,  as  that 
record  is  constitutionally  required  to  make  disclosure,  and 
within  that  limit  to  the  extent  of  giving  effect  to  an  affirma- 
tive showing. 

As  to  the  act  in  question,  the  journal  shows  that  it  passed 
the  house  regularly  and  with  the  constitutional  number  of 
votes,  in  tlie  first  instance.  There  were  four  sections  to  the 
bill,  the  last  two,  however,  respectively  merely  repealing  incon- 
sistent acts  and  providing  the  time  for  its  taking  effect.  The 
merits  of  the  act  were  contained  in  the  first  two  sections,  and 
the  second  lar,L''ely  depended  u]  ^ni  ibo  first  as  to  its  efTcct  and 
application.  When  the  bill  reached  the  senate  that  body  pro- 
ceeded to  strike  out  all  of  section  1  as  it  had  passed  the  house 
and  inserted  new  provisions  in  its  place,  and  then  passed  the 
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bill  in  regular  form.  Upon  its  transmission  to  the  house  the 
senate  amendment  was  not  concurred  in.  These  facts  affirma- 
tively appear;  and  thus  up  to  that  point  it  is  clear  that  the 
same  bill  had  not  passed  both  houses.  The  house  had  agreed 
to  one  measure  and  the  senate  to  another.  Thereupon,  a  con- 
ference committee  having  been  duly  appointed,  a  report  was 
submitted  by  it  proposing  other  provisions  for  section  1. 
Both  journals  contain  a  copy  of  that  report  with  the  amend- 
ment proposed;  and  in  both  houses  said  amendment  was 
adopted,  the  vote  thereon  being  taken  by  ayes  and  noes,  and 
the  names  of  those  voting  thereon  being  entered  upon  the  jour- 
nals of  the  senate  and  the  house,  respectively,  it  thus  by 
affirmative  showing  appears  that  the  senate  receded  from  its 
former  amendment,  and  passed  the  bill  witb  the  amendment 
reported  by  the  committee.  The  house  adopted  that  amend- 
ment, and  thus  both  houses  ultimately  agreed  upon,  and,  by 
the  constitutional  number  of  votes  as  disclosed  by  tl^e  journals, 
passed  the  same  measure.  The  final  action  of  both  houses  is 
recorded  in  the  journals.  We  need  not  decide  whether  the 
final  action  on  the  ^^^  amendment  is,  within  the  sense  of  the 
constitution,  the  final  passage  so  as  to  require  the  vote  thereon 
to  be  taken  by  ayes  and  noes  and  the  names  of  those  voting  to 
be  entered  upon  the  journal.  In  this  case,  at  least,  that  was 
done,  and  indicates  that  such  was  the  legislative  understanding. 
It  is  sufficient  that,  with  regard  to  the  act  under  consideration 
there  appears  an  affirmative  showing  that  the  senate  amend- 
ment, which  was  enrolled  as  section  1,  did  not  ultimately 
pass  either  house,  and  did  not  at  any  time  receive  the  sanction 
of  the  house  of  representatives.  The  act  wliich  secured  execu- 
tive approval  was  not  the  act  which  passed  the  legislature,  and 
the  latter  was  not  approved  by  the  governor,  nor  was  it  pre- 
sented to  him  for  such  approval. 

The  contents  of  a  pending  biU  or  an  amendment  thereto 
need  not  be  recorded  at  length  in  the  journal;  and  it  is  en- 
tirely probable  that  had  the  amendment  reported  by  the  com- 
mittee, upon  which  the  final  action  was  taken,  been  omitted, 
the  presumption  would  be  indulged  in  that  the  enrolled  act  cor- 
rectly represented  it;  but  in  this  instance  it  was  copied  in  the 
record  in  full,  and  thus  explains  the  vote  in  each  house.  It  is 
inseparably  connocted  with  the  final  action  of  both  bodies,  and 
the  court  is  not  at  liberty  to  presume  that,  a3  its  entry  was  not 
required,  the  vote  adopted  the  section  as  it  is  found  in  the  en- 
rolled act.     The  journals  positively  and  with  distinctness  in- 
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form  us  that  the  two  houses  respectively  hy  the  vote  of  their 
members  adopted  as  section  1  of  the  act  the  provisions  re- 
ported therefor  by  the  commiitee,  wliich  report  appears  in  the 
journal  immediately  preceding  the  record  of  the  motions  to 
adopt  and  the  vote  thereon. 

Our  conclusions  on  this  branch  of  the  case  are,  therefore, 
that  we  have  the  authority,  and  it  is  our  duty,  to  examine  the 
journals  to  determine  whether  or  not  the  act  in  question  was 
passed  by  a  majority  of  the  members  elected  to  each  house, 
that  being  a  matter  which  the  constitution  requires  to  be  shown 
by  the  journal.  That  it  is  affirmatively  disclosed  by  the  jour- 
nals that  section  1  ^^^  of  the  act  as  enrolled  and  piiblislied 
did  not  finally  pass  either  branch  of  the  legislature.  That  by 
the  aihrmative  showing  of  said  journals  it  was  not  passed  by  a 
majority  of  the  members  elected  to  each  house,  and  is  there- 
fore not  a  law,  and  must  be  adjudged  void.  Section  1,  as 
passed  by  the  legislature,  was  not  copied  into  the  enrollment, 
and  did  not  receive  executive  approval.  Therefore  that  did 
not  become  a  law.  In  this  case  there  is  no  question  as  to  the 
sili'iice  of  the  journals  involved.  It  is  a  common  holding  that, 
as  to  matters  not  positively  required  by  constitutional  maiulate 
to  be  entered  upon  the  journals,  their  silence  would  not  vitiate 
the  law.  It  is,  however,  also  held  that  even  as  to  those  matters 
an  affirmative  showing  that  some  essential  constitutional  pro- 
vision had  not  been  complied  ^vith  would  be  sufficient  to  au- 
tli'jrize  the  courts  to  declare  the  law  void. 

The  question  next  arises.  What  effect  does  the  invalidity  of 
section  1  have  upon  section  2,  and  the  subsequent  sections  of 
the  act?  The  act  is  composed  of  four  sections.  Section  2  reg- 
ulates the  fees  to  be  collected  upon  sales  of  real  estate  for  the 
nuiip.-iynicnt  of  taxes  by  the  county  treasurer,  and  provides  that 
such  fees  shall  be  paid  into  the  county  treasury.  It  also  pre- 
scribes what  shall  be  stated  in  the  advertisement  preceding 
such  sales.  Section  3  repeals  all  acts  and  parts  of  acts  incon- 
sistent with  that  act,  and  section  4  provides  that  the  act  shall 
take  effect  and  be  in  force  from  and  after  its  passage.  In  the 
view  we  take  of  this  case  it  is  unnecessary  t6  decide  the  ques- 
tion whether  upon  the  failure  of  any  portion  of  an  enrolled 
act  by  reason  of  a  noncompliance  with  some  constitutional  re- 
quirement in  the  passage  of  the  bill,  the  entire  act  would,  in 
everv  such  case,  lie  void. 

Wr  are  cn'irely  clear,  however,  that  if  the  portion  of  the 
act  which  actually  passed  the  legislature  and  is  not  included  in 
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the  enrolled  and  published  statute  has  any  material  relation  to 
other  portions  of  the  act  so  as  to  modify,  restrict,  or  extend  its 
application,  then  such  other  portions  must  also    fall.     With 
reference  to  the  act  -^^^  in  question,  we  are  of  the  opinion 
that,  standing  alone,  section  2  would  have  to  be  construed  as 
regulating  only  sales  of  real  estate  for  taxes,  such  as  the  county 
treasurer  under  other  laws  would  have  authority  to  make;  and, 
in  the  absence  of  such  provision  as  appears  in  section  1,  which 
we  hold  to  be  void,  that  officer  sells  only  for  delinquent  state, 
county,  and  school  district  taxes;  and  also  that  the  reference 
to  the  advertisement  in  section  2  would  be  held  to  apply  to 
only  such  sales  by  the  county  treasurer,  and  not  to  sales  by 
municipal  corporations  or  othcers  thereof,  for  the  nonpayment 
of  taxes.     In  section  1,  however,  as  reported  by  the  conference 
committee  and  adopted  by  both  houses,  there  was  a  proviso 
that  all  sales  of  real  estate  for  the  unpaid  taxes  due  thereon  to 
any  city, town,  or  village, by  the  treasurer  of  any  such  city,  town, 
or  village,  should  be  governed  by  the  provisions  of  that  act;  so 
that  if  section  1  as  actually  passed  by  the  legislature  had  been 
copied  in  the  enrolled  act  and  approved  by  the  governor,  the  ad- 
vertisement, at  least,  provided  for  in  section  2  and  possibly  the 
fees  would  have  applied  to  sales  made  by  such  municipal  treas- 
urers.    Indeed,  under  the  provisions  of  section  1,  as  it  appears 
in  the  enrolled  act  and  printed  laws,  the  method  of  advertising 
and  possibly  the  fees  prescribed  by  section  2  would  apply  to 
sales  of  lands  for  delinquent  city  taxes.     It  will  thus  be  ob- 
served that  by  eliminating  section  1,  as  it  actually  passed  the 
legislature,  and  also  eliminating  section  1  as  found  in  the  en- 
rolled   act    and    printed  laws,  the  application  of  section  2  is 
made  much  narrower  than  would  have  been  the  case  had  the 
act  as  actually  passed  been  correctly  enrolled  and  approved  by 
the  governor.     We  are  of  the  opinion,  therefore,  that  section 
2  is  so  inseparably  connected  with  the  preceding  section  that 
without  such  preceding  section  it  cannot  be  allowed  to  stand. 
Section  3,  which  merely  repeals  all  inconsistent  and  conflicting 
acts,  has  no  effect  whatever  without  the  two  previous  sections, 
and  the  same  observation  applies  to  section  4,  so  that  practi- 
cally there  is  ^^^  nothing  in  the  act  to  take  effect.     Our  con- 
clusion, therefore,  is  that  the  entire  act  must  be  held  to  be  void. 
Answering  the   questions  reserved  for   our   opinion   by   the 
district  court,  we  say  to  the  first  question:  Yes,  to  the  extent  to 
which  the  journals  are  required  by  the  constitution  to  show 
the  procedure  of  the  legislature  respecting  its  action  upon  a 
bill. 


Dec.  1897.J  State  v.  Swan.  903 

To  the  second  question:  Section  1  of  chapter  56  of  the  laws 
of  the  year  1897,  as  the  same  appears  in  the  bound  volume  of 
the  laws  for  said  year,  is  not  valid. 

To  the  third  question:  No  part  of  said  section  1  is  valid. 

To  the  fourth  question:  Section  2  of  said  act  is  not  valid^ 
and  section  3  is  of  no  ell'ect. 

In  respect  to  questions  5,  6,  and  7  we  say,  that  in  view  of 
the  decision  respecting  chapter  56  of  the  Laws  of  1897,  the 
matters  involved  in  each  question  are  not  pertinent  to  the 
issues  in  this  case,  and  it  is  unnecessary  to  answer  them.  The 
duty  with  reference  to  the  sales  of  real  estate  for  unpaid  taxes 
must  he  determined  by  the  laws  as  they  exist,  irrespective  of 
the  act  designated  as  chapter  56  of  the  Laws  of  1897.  Owing, 
to  the  exigencies  of  the  case,  our  conclusions  were  orally  an- 
nounced on  the  first  day  of  October,  with  the  understanding 
that  the  opinion  would  be  written,  and  the  order  thereon  en- 
tered at  a  subsequent  time. 

Corn,  J.,  concurs. 

The  late  Mr.  Chief  Justice  Conaway  concurred  in  the  con- 
clusions as  orally  announced  by  the  court. 


STATUTES  —  PROOF  OF  ENACTMENT.—  In  detprmining 
whether  an  enrolled  statute,  duly  authenticated  by  the  signatures 
of  the  presiding  officers  of  the  two  houses  of  the  legislature,  ap- 
proved by  the  executive,  and  properly  deposited  in  the  proper 
office,  was  passed  in  conformity  with  the  constitutional  retiulre- 
inents,  courts  may  go  behind  this  record,  and  resort  to  tlie  .lournals 
of  the  legislature  to  ascertain  the  steps  talcen  by  each  body  in  tlie.- 
passage  of  the  bill,  and  if  it  attirmatively  appears  from  suchu 
journals  that  such  statute,  though  regular  on  Its  face,  was  not  ac- 
tually passed  and  enacted  as  required  by  the  constitution,  or  was 
not  passed  in  the  form  in  which  it  appears  as  enrolled,  it  must  be 
declared  invalid:  Monographic  note  to  Carr  v.  Coke,  47  Am.  St. 
Rep.  821.  See.  also,  the  recent  case  of  Ex  parte  Howard-Harrison 
Iron  Co.,  119  Ala.  484,  72  Am.  St.  Rep.  928.  But  every  bill  signed 
and  approved  as  required  by  the  constitution  is  presumed  to  have 
been  properly  passed:  In  re  Ellis'  Estate,  55  Minn.  401,  43  Am.  St 
Rep.    514. 

STATUTES  PARTLY  VOID  may  be  enforced  as  to  the  valid 
part,  provided  it  is  separate  from  the  void:  Birmingham  etc.  R.  R. 
Co.  V.  Parsons,  100  Ala.  602,  40  Am.  St.  Rep.  92;  Steed  v.  Harvey, 
18  Utah,  367,  72  Am.  St.  Rep.  789. 
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TAXATION  OF  PROPERTY  IN  TRANSIT.— A  statute 
^hlch  In  Its  terms  provides  for  the  taxation  of  property  In  transit 
from  one  state  to  another,  or  which,  by  its  terms,  seelis  to  impose 
more  onerous  burdens  upon  property  shipped  from  a  foreign  juris- 
diction to  the  state  imposing  the  burden  than  is  borne  by  lilie  prop- 
-erty  in  such  state,  is  void  as  in  conflict  with  the  federal  constitution. 

TAXATION  OF  PROPERTY  IN  TRANSIT.— Property  en- 
gaged in  interstate  commerce,  by  being  transported  through  a  state 
on  its  journey  from  one  state  to  another,  is  not  subject  to  taxation 
lu  the  state  through  which  It  Is  passing,  as  it  does  not  acquire  a 
jBltus  therein. 

TAXATION.— BEFORE  PROPERTY  CAN  BE  TAXED  It 
must  have  become  identified  and  incorporated  with  the  general 
mass  of  property  in  the  state. 

TAXATION  OF  MIGRATORY  LIVESTOCK.— If  livestock 
are  brought  into  the  state  to  graze  they  are  there  to  be  maintained, 
end  while  there  for  that  purpose  they  are  as  fully  identified  and  in- 
corporated with  the  other  property  of  the  state  as  it  is  possible  for 
most  livestock  to  become.  The  length  of  time  that  such  property 
remains  is  immaterial  if  the  purpose  mentioned  Is  present,  and  no 
<luestiou  of  interstate  commerce  is  involved,  in  such  case,  which 
militates  against  the  exercise  by  the  state  of  its  power  of  taxation. 
Neither  in  that  event  is  a  citizen  of  another  state  deprived  of  any 
of  the  Immunities  or  privileges  of  a  citizen  of  the  state  in  which 
the  stock  is  grazing,  nor  is  tlie  latter  state  attempting  to  )nake  or 
enforce  a  law  which  abridges  the  rights  of  a  citizen  of  the  United 
•States. 

TAXATION  OF  MIGRATORY  LIVESTOCK.-If  livestock 
■are  brought  into  tlie  state  for  the  purpose  of  grazing,  It  is  immate- 
rial how  long  they  remain  so  far  as  their  taxation  is  concerned. 
They  may  acquire  a  situs  for  tliat  purpose  and  yet  remain  within 
the  state  but  a  comparatively  short  time. 

TAXATION  OF  MIGRATORY  LIVESTOCK— INTERSTATE 
COMMERCE  —CONSTITUTIONAL  LAW.— A  statute  providing  for 
the  taxation  of  all  livestock  brought  into  the  state  for  the  purpose 
of  being  grazed  therein  does  not  encroach  upon  the  exclusive  right 
of  Congress  to  regulate  interstate  commerce:  nor  is  it  void  as  being 
in  conflict  with  any  provision  of  the  federal  constitution. 

TAXATION  OF  MIGRATORY  LIVESTOCK.— If  the  purpose 
of  an  owner  of  livestock  in  bringing  them  into  the  state  is  not  alone 
that  of  transportation,  but  comprehends  also  that  of  grazing  and 
feeding  them  upon  the  natural  grasses,  which  is  their  natural  source 
of  subsistence,  not  as  a  mere  necessary  incident  of  the  travel,  but 
as  one  of  the  purposes  of  such  movement,  they  do  not  come  within 
the  rule  which  exempts  personal  property  in  transit  from  taxation 
In  the  state  in  whicli  the  stock  is  thus  brought  and  grazed. 

TAXATION  OF  MIGRATORY  LIVESTOCK.— If  one  pur- 
pose in  bringing  livestock  into  tlie  state  is  to  drive  them  through  on 
their  journey  to  anotlier  state,  then  to  determine  whether  there  also 
<ixists  an  independent  purjiose  of  grazing  tliem  within  the  state  so 
f.s  to  subject  them  to  taxation  therein,  all  of  the  facts  must  be 
considered,  such  as  tlie  course  taken,  the  character  of  the  territory 
grazed  upon,  the  time  employed,  the  subsequent  method  of  intended 
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Bhipment,  the  ordinary  facilities  for  transportation  by  other  means, 
the  place  selected  for  the  commencement  of  the  journey  by  rail, 
If  that  is  in  contemplation,  possibly  the  time  of  year,  the  eventual 
purpose  of  their  shipment,  the  cliaracter  of  the  livestock,  and  the 
manner  in  which  they  are  ordinarily  kept,  maintained,  and  grown, 
and  in  general  every  couipetent  fact  which  tends  to  explain  the 
purpose  in  view. 

TAXATION  OF  MIGRATORY  LIVESTOCK.— If  It  is  found 
as  a  fact  that  livestock  have  been  brouglit  into  the  state  in  the 
first  instance  for  use  or  to  graze,  and  have  on  that  account  acquired 
a  situs  within  the  state  for  the  purpose  of  taxation,  and  have  sub- 
sequently been  shipped  out  of  the  state,  their  shipment  is  not 
deemed  to  have  commenced  until  they  are  started  on  their  final 
journey  out  of  the  state. 

TAXATION  OF  PROPERTY  IN  ANOTHER  STATE.— Per- 
sonal property  otherwise  taxable  in  the  state  is  not  exempt  from 
taxation  because  returned  for  assessment  and  taxation  for  the 
same  year  in  another  state. 

TAXATION— UNIFORMITY.— The  mode  of  assessment  as 
concerns  the  inile  as  to  uniformity  of  taxation  does  not  mean  that, 
In  the  case  of  the  assessment  of  all  kinds  of  taxable  property,  the 
same  officers  shall  act,  or  that  the  proceedings  touching  the  assess- 
ment shall  be  the  same.  There  is  a  uniformity  in  the  assessment 
and  in  the  mode  thereof,  if  the  same  basis  of  valuation  Is  taken  as 
to  all  property  of  like  character. 

TAXATION  OF  A  PECULIAR  CLASS  OF  PROPERTY- 
CONSTITUTIONAL  LAW.— As  long  as  the  rate  and  method  of 
valuation  are  the  same  as  in  another  class  of  property,  a  statute 
affecting  the  taxation  of  a  peculiar  class  of  property  may  be  en- 
acted to  guard  against  its  escape  therefrom.  Absolute  equality  in 
taxation  is  an  impossibility. 

TAXATION— INVOLUNTARY  PAYMENT— RECOVERY.— 
If  a  tax  Is  paid  after  a  refusal  to  pay  it  upon  a  demand  of  the  of- 
ficer, and  to  prevent  the  seizure  and  sale  of  the  property  taxed 
and  the  damages  which  would  thereby  accrue,  the  payment  of  tlie 
tax  is  involuntary  and  made  under  such  circumstances  as  author- 
izes a  recovery  thereof  if  the  tax  proves  to  have'  been  illegally 
levied. 

TAXATION— RECOVERY  OF  TAXES  PAIT'.— An  action  to 
recover  back  taxes  paid  by  the  collecting  officer  into  the  county 
treasury  must  b«  brought  against  the  county  in  its  corporate  name. 

.JUDGMENTS— STARE  DECISIS.— A  more  doubt  concerning 
the  correctness  of  a  former  decision  of  the  supreme  court  is  not  suf- 
ficient to  require  its  review,  but,  if  it  appears  to  be  radically  un- 
sound and  to  subserve  no  useful  pur])06e,  but,  on  the  contrary,  es- 
talilishes  a  hardship  which  is  not  witliin  the  manifest  contempla- 
tion of  the  law.  and  if  no  injurious  results  are  likely  to  follow  a 
reversal,  no  principle  of  stare  decisis  interferes  with  a  reconsidera- 
tion of  the  principle  involved  and  a  reversal  of  the  doctrine  for- 
merly announced. 

MUNICIPAL  CORPORATIONS.— Counties  are  municipal 
corporations  within  the  meaning  of  a  statute  providing  for  actions 
against  municipal  corporations  to  recover  back  taxes  wrongfully 
collected. 

.JUDGMENTS  -STARE  DECISIS.-A  judgment  of  the  su- 
preme cotirt  construing  a  statute  renders  it  the  law  for  the  time 
l^ing  as  so  construed.  Parties  have  a  right  to  act  upon  such  a 
decision,  and  no  injury  ought  to  be  allowed  to  result  by  reason  of 
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a  dependence  thereon  as  to  pending  proceedings,  if  the  decision  is 
Bubsequently  changed,  any  more  than  in  the  case  of  a  repeal  of  a 
statute. 

Kelley  brought  this  action  against  Rhoads,  as  county  assessor, 
to  recover  certain  taxes  collected  upon  a  herd  of  sheep  belong- 
ing to  plaintiff,  who  was  a  resident  and  citizen  of  Kansas. 
Such  sheep  in  October,  18D5,  were  in  the  county  of  Laramie, 
Wyoming,  in  charge  of  an  agent  who  was  driving  them  through 
that  state  from  Utah  to  Nebraska.  In  driving  such  sheep, 
they  were  permitted  at  times  to  spread  out  and  graze  over  land 
a  quarter  of  a  mile  in  width.  At  other  times  they  were  driven 
through  large  pastures,  at  other  times  through  the  public  do- 
main, and  at  other  times  through  pastures  inclosed  by  fences. 
While  being  driven  through  the  state  from  the  west  to  the  east 
they  were  maintained  solely  by  grazing  along  the  route  of 
travel.  Such  sheep  were  duly  returned  for  taxation  by  plain- 
tiff, and  were  assessed  for  the  year  1895,  in  the  county  of  Juab, 
state  of  Utah.  In  October,  1895,  the  defendant  collected  from 
the  agent  in  charge  of  such  sheep  the  sum  of  two  hundred  and 
fifty  dollars,  alleged  to  be  taxes  due  thereon  for  the  current 
year.  Such  agent  at  first  refused  to  pay  such  taxes  on  demand, 
but  upon  the  statement  of  the  defendant  that  he  could  or 
would  take  enough  sheep  and  sell  them  to  pay  such  taxes 
with  costs,  the  agent  paid  the  tax  demanded  to  avoid  the  seiz- 
ure and  sale  of  the  sheep  and  accruing  damages.  Before  the 
payment  of  the  taxes  such  agent  notified  the  defendant  that 
such  sheep  were  being  driven  across  the  state  for  the  purpose 
of  shipmcT',^.  and  that  they  were  not  brought  into  the  state  to 
remain  penuanently.  The  time  consumed  in  driving  such 
sheep  across  the  state  was  some  five  or  six  weeks  and  the  dis- 
tance covered  some  five  hundred  miles.  For  the  purpose  of 
shipment,  it  was  not  necessary  that  such  sheep  should  have 
been  driven  into  the  state,  as  the  railroad  over  which  they  were 
shipped  could  be  reached  from  the  point  from  which  they  were 
first  driven  by  traveling  a  less  distance  than  was  required  to 
drive  them  to  any  point  in  Wyoming.  Certain  questions  were 
reserved  for  decision  by  the  supreme  court,  which  appear  from 
the  opinion  herein. 

Van  Orsdel  &  Burdick,  for  the  plaintiff. 

R.  W.  Breckons,  for  the  defendant. 

sno  POTTER,  C.  J.  Section  3776  of  the  Revised  Statutes, 
as  amended  January  8,  1891  (Laws  1891,  c.  36),  prescribes  what 
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property  shall  be  taxable,  aud  sheep  are  designated  therein. 
The  county  assessors  commence  the  annual  assessment  as 
soon  as  they  are  furnished  with  the  assessment-roll  with  which 
they  are  required  to  be  provided  by  the  county  commissioners 
on  the  first  Monday  in  April  in  eacli  year.  Generally,  all  per- 
sonal property  is  required  to  be  listed  in  the  county  where  it 
may  be  on  the  first  day  of  April  of  the  current  year,  and,  if  the 
owner  resides  out  of  the  state,  it  shall  be  listed  and  assessed 
where  it  may  then  be.  The  board  of  county  commissioners  of 
each  county  is  constituted  a  board  of  equalization  for  the  cor- 
rection and  completion  of  the  annual  assessment-roll;  and  they 
are  required  to  hold,  as  such,  two  regular  meetings  in  each 
year,  at  the  office  of  the  county  clerk.  The  first  meeting  com- 
mences on  the  fourth  Monday  in  June,  and  may  continue  not 
exceeding  fifteen  days.  The  second  is  required  to  commence 
on  the  fourth  Monday  in  July,  and  may  continue  not  less  than 
three  nor  more  than  six  consecutive  days.  At  the  first  meet- 
ing, the  board  is  authorized  to  add  to  the  roll  any  omitted  taxa- 
ble property,  and  to  hear  and  determine  the  complaints  of  all 
parties  feeling  aggrieved  by  the  assessment  of  their  property 
as  returned  by  the  assessor;  and  may  increase,  diminish,  or 
otherwise  alter  and  correct  any  assessment  or  valuation.  It  is 
made  the  duty  of  the  county  clerk  to  notify  each  person  whose 
assessment  has  been  raised  or  increased  by  the  board  of  the 
amount  thereof.  Such  persons  may  appear  before  the  board 
at  eitlier  meeting  and  be  heard  respecting  the  same:  Rev. 
Stats.,  sec.  3801,  as  amended  by  Laws  1890-91,  c.  36. 

'jst  rpj^g  annual  levy  is  required  to  be  made  by  the  board  of 
county  commissioners  on  or  before  the  first  ^londay  in  Sep- 
tember in  each  year;  and  thereafter  the  county  clerk  is  required 
to  pre^mre  a  tax  list,  and  deliver  the  same  to  the  collector  (who 
is  and  has  for  many  years  been  the  county  treasurer),  by  the 
third  Monday  of  September,  upon  receipt  of  which  the  last- 
named  officer  is  required  to  proceed  with  the  collection:  Rev. 
Stats.,  sees.  3806,  3808. 

'So  notice  or  demand  on  any  taxpayer  is  enjoined,  but  after 
the  date  last  above  mentioned  all  such  taxes,  which  include 
state,  county,  and  school  district  taxes,  are  due  and  payable  at 
the  office  of  the  collector:  Laws  1890-91,  p.  163. 

After  the  tax  list  has  been  committed  to  fhe  collector,  if  he 
ascertains  that  any  property  has  been  omitted,  upon  his  report- 
ing the  fact  to  the  assessor,  the  latter  is  authorized  to  enter  it 
upon  the  assessment-roll,  and  assess  the  value,  and  the  collec- 
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tor  to  enter  it  upon  the  tax  list,  and  collect  the  tax  as  in  other 
cases:  Eev.  Stats.,  sec.  3817. 

General  provision  is  also  made  for  the  taxation  of  any  per- 
sonal property  'Tjrought,  driven,  or  coming"  into  the  state  at 
any  time  prior  to  the  last  day  of  each  year,  and  which  shall  re- 
main for  a  period  of  not  less  than  thirty  days:  Rev.  Stats.,  sec. 
3845. 

It  is  made  the  duty  of  the  proper  officers  to  assess  such 
property  at  any  time  after  the  annual  assessment,  and  the 
taxes  thereon  become  due  and  collectible  at  the  same  time,  and 
in  the  same  manner  as  the  annual  taxes;  and  if  assessed  after 
such  annual  taxes  are  payable,  they  become  due  as  soon  as  as- 
sessed and  levied.  As  to  such  property,  however,  it  is  pro- 
vided that  in  case  it  shall  have  been  in  the  state  before  such 
assessment  more  than  thirty  days  but  less  than  six  months, 
there  shall  be  collected  but  a  half  year's  tax,  the  same  to  be 
computed  at  one-half  the  tax  levied  against  other  like  property 
for  the  current  year.  From  the  provisions  of  this  section, 
merchants  and  dealers  are  excepted  as  to  goods  and  merchan- 
dise brought  in  to  ^^^^  replenish  their  respective  stocks,  and  to 
keep  them  up  to  the  amount  at  which  they  were  respectively 
originally  assessed;  provided,  such  merchants  have  been  assessed 
on  their  stocks  for  the  current  year.  This  law  was  upheld  in 
Frontier  Land  etc.  Co.  v.  Baldwin,  3  Wyo.  764.  The  above 
outline  of  the  laws  in  force  prior  to  1895  will  assist  in  a  proper 
understanding  and  construction  of  the  act  of  February  16, 
1895,  in  pursuance  and  by  authority  of  which  the  taxes  in- 
volved in  this  suit  were  collected.  That  act,  which  has  since 
been  repealed  by  the  act  of  March  1,  1897  (Laws  1897,  p.  113), 
was  as  follows: 

"Section  1.  All  livestock  brought  into  this  state  for  th^  pur- 
pose of  being  grazed  shall  be  taxed  for  the  fiscal  year  during 
which  it  shall  have  been  brought  into  the  state. 

"Sec.  2.  Assessors  are,  for  the  purpose  of  enforcing  tbis  act, 
hereby  vested  with  the  powers,  and  charged  with  the  duties, 
vested  in  and  conferred  upon  other  officers  for  the  collection  of 
taxes. 

"Sec.  3.  It  shall  be  the  duty  of  the  assessors  in  the  several 
counties  to  levy  and  immediately  collect  the  taxes  provided  for 
in  this  act,  as  soon  as  any  livestock  is  brought  into  their  coun- 
ties to  graze;  and  to  pay,  without  delay,  such  amounts  to  the 
treasurers  of  their  respective  counties. 
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"Sec.  4.  Whenever  the  owner  of  any  livestock  upon  which 
a  tax  has  heen  levied  as  provided  in  this  act  shall  refuse  to  im- 
mediately pay  the  amount  of  such  tax  to  the  assessor  who 
levied  it,  such  assessor  shall  proceed  forthwith  to  collect  such 
tax  as  provided  by  law  for  the  collection  of  delinquent  taxes  on 
othor  kinds  of  personal  property":  Laws  1895,  c.  61. 

This  statute  is  assailed  by  counsel  for  plaintiff  as  being 
in  conlUct  with  that  provision  of  the  federal  constitution  which 
grants  to  Congress  the  power  to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  states  and  with  the  Indian 
tribes;  and  also  that  provision  of  the  "'^^  same  constitution 
which  reserves  to  the  citizens  of  each  state  all  '.he  immunities 
and  privileges  of  the  citizens  in  the  several  states;  and  to  that 
portion  of  the  fourteenth  amendment  providing  that  "no  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States/'  It  is 
further  contended  that  by  the  act  in  question  a  person  may  be 
deprived  of  his  property  without  "due  process  of  law,"  which 
is  prohibited  by  section  5  of  article  1  of  the  state  constitution, 
and  that  it  violates  the  constitutional  requirement  of  uniform- 
ity in  taxation:  Const.,  art.  1,  sec.  28,  art.  15,  sec.  11.  The 
provisions  of  the  state  constitution  invoked  are  as  follows: 
"No  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law."  "All  taxation  shall  be  equal  and  uni- 
form." "All  property,  except  as  in  the  constitution  otherwise 
provided,  shall  be  ujiiformly  assessed  for  taxation,  and  the 
legislature  shall  prescribe  such  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property  real  and  personal." 

The  facts  in  the  case,  and  the  question  submitted  for  our 
decision,  involve  a  consideration  of  the  above-mentioned  propo- 
sitions. Touching  the  provisions  of  the  federal  constitution, 
the  greater  reliance  appears  to  be  placed  by  counsel  upon  the 
one  affecting  interstate  commerce.  It  has  been  discussed,  and 
is,  perhaps,  necessary  to  he  considered  in  its  effect  upon  the 
law,  and  also  in  its  relation  to  the  facts  of  the  present  case. 
It  IS  conceded  by  counsel  for  defendant  that  a  statute  which, 
in  its  terms,  provides  for  the  taxation  of  property  in  transit 
from  one  state  to  another,  or  which,  by  its  terms,  seeks  to 
impose  more  onerous  burdens  upon  property  shipped  from  a 
foreign  jurisdiction  to  the  state  imposing  the  burden  than  is 
borne  by  like  property  in  such  state  would  be  void  as  in  con- 
flict with  the  federal  constitution.  It  is  urged,  however,  that 
the  act  m  question  is  not  such  a  statute.     It  is  argued  that 
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lirestock  brought  into  the  state  for  the  purpose  ***  of  being 
grazed,  is  not  engaged  in  interstate  commerce.  It  is  further 
conceded  that  if  livestock  should  be  brought  into  the  state  from 
Utah  on  the  way  to  eastern  markets,  the  purpose  of  the  owner 
being  solely  to  pass  through  the  state  on  his  way  to  such 
markets,  it  would  not  have  been  brought  here  to  be  grazed,  and 
would  not  be  taxable. 

It  is  too  weU  settled  to  admit  of  controversy  that  property 
engaged  in  interstate  commerce,  by  being  transported  through 
a  state,  on  its  journey  from  one  state  to  another,  would  not 
be  subject  to  taxation  in  the  state  through  which  it  is  passing. 
The  only  question  to  be  considered,  so  far  as  the  law  is  con- 
cerned, is  whether  its  necessary  result  is  the  taxation  of  such 
property.  The  proposition  is  maintained,  and  is  undoubtedly 
correct,  that  before  property  can  be  taxed  it  must  have  become 
identified  and  incorporated  with  the  general  mass  of  property 
in  the  state.  Livestock  in  this  state  is,  in  the  greater  part, 
maintained  by  feeding  or  grazing  upon  the  natural  grasses  of 
the  soil.  In  the  case  of  some  kinds  of  livestock,  they  are 
largely  allowed  to  roam  at  will,  but  over  territory  more  or  less 
confined  in  extent.  With  sheep  the  custom  is  to  keep  them  in 
convenient  flocks  or  herds,  intrusted  to  herders,  and  to  direct 
them  from  place  to  place,  generally,  as  to  a  particular  herd,  in 
some  certain  locality,  but  covering  in  most  cases  a  rather  large 
and  indeterminate  territory.  They  are  thus  maintained  until 
in  proper  condition  for  disposition,  shipment,  or  other  pur- 
poses of  the  owner.  The  only  way  in  which  such  property  be- 
comes identified  and  incorporated  with  the  other  property  of 
the  state  is  by  being  turned  at  large  or  herded,  to  be  main- 
tained by  grazing.  Wliether  the  purpose  is  that  they  shall  re- 
main in  the  state  permanently  or  not  is  not  a  determining 
factor.  Such  a  purpose  does  not  exist  in  the  case  of  the 
greater  proportion  of  all  the  livestock  in  the  state.  The  ob- 
ject of  a  cattle  grower  is  to  ship  out  of  the  state  his  cattle,  as 
soon  as  they  arrive  at  the  proper  age,  size,  or  condition.  To 
some  extent  that  is  also  the  purpose  ^'^  which  the  sheep  owner 
has  in  view.  W^hen  livestock  are  brought  into  this  state  to 
graze,  they  are  here  to  be  maintained.  While  here  for  that 
purpose,  they  are  as  fully  identified  and  incorporated  with  the 
other  property  of  the  state  as  it  is  possible  for  most  of  our 
livestock  to  become.  The  length  of  time  that  such  property 
remains  cuts  no  fiffure,  if  the  purpose  aforesaid  is  present.  No 
question  of  interstate  commerce  is  involved,  in  such  case,  which 
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militates  against  the  exercise  by  the  state  of  its  power  of  taxa- 
tion. Neither  in  that  event  is  a  citizen  of  another  state  de- 
prived of  any  of  the  immunities  or  privileges  of  a  citizen  of  this 
state,  nor  is  the  state  attempting  to  make  or  enforce  a  law 
which  abridges  the  riglits  ot  a  citizen  of  the  United  States. 
We  observe  no  distinction,  in  respect  to  the  matter  under  con- 
sideration, between  the  case  of  a  sheep  owner  of  Utah  or  some 
other  state  driving  or  bringing  his  sheep  into  this  state,  for 
the  purpose  of  and  permitting  them  to  graze  here,  and  an 
owner  of  like  property  residing  in  this  state  who  brings  in  from 
another  state  other  sheep  for  the  same  purpose. 

In  our  judgment  the  act  did  not  encroach  upon  the  exclusive 
right  of  Congress  to  regulate  commerce  between  the  several 
states.  Similar  statutes  have  engaged  the  attention  of  the 
courts  in  other  states,  and  none,  so  far  as  we  are  aware,  have 
been  adjudged  void  as  an  interference  with  interstate  commerce. 
Some  of  them  have  been  pronounced  invalid  for  lack  of  uni- 
formity in  taxation,  and  as  violating  constitutional  provisions 
of  the  state  in  which  they  were  enacted,  but  that  is  a  subject 
for  subsequent  consideration  in  this  case.  A  statute  of  Wash- 
ington taxing  livestock  brought  into  that  state  to  graze  was  up- 
held in  all  respects,  but  the  question  was  apparently  not  pre- 
sented, nor  was  it  discussed  in  the  opinion  of  the  court,  whether 
any  provision  of  the  federal  constitution  was  infringed  upon: 
Wright  V.  Stinson,  16  Wash.  368. 

A  much  more  serious  question  is  encountered  upon  a  con- 
sideration of  the  peculiar  circumstances  connected  with  the 
presence  of  plaintiff's  sheep  in  this  state.  It  is  well  ''^^  set- 
tled that  personal  property  merely  in  transit  through  a  state 
upon  its  journey  from  one  state  to  another,  acquires  no  situs 
within  the  state  through  which  it  passes  on  such  journey,  and 
is  therefore  not  subject  to  taxation  therein.  None  of  the  cases 
cilod  or  coming  to  our  attention  disclose  facts  entirely  similar 
to  those  existing  in  the  ease  at  bar.  The  case  of  Coe  v.  Errol, 
62  N.  H.  303,  partly  involved  the  legality  of  a  tax  assessed  by 
a  town  in  New  Hampshire  upon  a  lot  of  logs  which  had  been 
cut  in  Maine  and  driven  through  certain  lakes  and  rivers  into 
the  Androscoggin  river,  in  New  Hampshire,  on  their  way  to 
mills  in  Lewision,  Elaine,  but,  on  account  of  low  water,  were 
left  in  the  town  aforesaid  during  the  summer.  Said  river  was 
a  public  highway  for  the  floating  of  timl>er  and  logs  from  the 
lakfs  and  rivers  in  Maine,  down  that  river  to  lyewiston,  and 
had  been  so  used  by  the  owners  of  the  logs  for   more  than 
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twenty  years.  It  was  held  that  as  the  logs  were  brought  into 
New  Hampshire  in  the  usual  course  of  transportation,  and  re- 
mained there  no  longer  than  was  necessary  under  the  circum- 
stances, they  were  merely  passing  through  the  state,  and  were 
not  taxable  in  that  jurisdiction.  It  thus  appears,  from  the 
facts  in  that  case,  that  there  existed  no  other  design  with  re- 
spect to  the  logs  than  to  convey  them  on  the  course  of  their 
transportation  which  had  started  in  jlilaine,  along  and  through 
regular  highways  for  that  purpose.  The  only  cause  for  their 
delay  and  stoppage  in  the  town  levying  the  tax,  was  insufficient 
water  to  permit  their  floating  farther  down  the  river.  A  simi- 
lar instance  on  principle,  though  not  covering  such  a  length  of 
time,  would  be  the  case  of  goods  in  transit  through  the  state 
by  cars  or  freight  wagons,  and  by  some  natural  or  accidental 
cause,  further  progress  of  the  means  of  transportation  be  de- 
layed for  a  time. 

In  State  v.  Engle,  34  N".  J.  L.  425,  the  property  assessed  was 
a  lot  of  coal  lying  on  a  pier  at  Elizabethport  which  had  been 
mined  in  Pennsylvania,  and  sent  by  rail  to  Elizabethport  to 
be  then  shipped  by  water  to  other  markets  for  the  purpose  of 
sale.  That  town  was  the  terminus  ^''  of  the  railroad  on  tide 
water.  It  was  the  custom  to  separate  the  coal  at  that  place  ac- 
cording to  sizes,  and  when  a  cargo  of  one  size  was  obtained  to 
ship  it  to  points  in  New  England,  or  up  the  Hudson  river  as 
soon  as  a  vessel  could  be  chartered  to  carry  it.  None  of  the 
coal  was  sold  for  consumption  at  Elizabethport.  The  coal  as- 
sessed was  lying  on  the  wharf  awaiting  shipment.  It  was  held 
that  as  the  coal  was  in  transit  to  market  in  other  states,  and 
delayed  in  New  Jersey,  not  for  the  purpose  of  sale,  but  merely 
for  separation  and  assortment  for  the  convenience  of  shipment 
to  its  destination,  a  tax  thereon  would  amount  to  a  tax  on  com- 
merce; and  with  regard  to  goods  in  course  of  transit,  the  court 
said:  "Delay  within  the  state,  which  is  no  longer  than  is  neces- 
sary for  the  convenience  of  transshipment  for  its  transportation 
to  its  destination,  will  not  make  it  property  within  the  state 
for  the  purposes  of  taxation."  And  further:  "Property  in 
transit  through  the  state,  or  which  has  been  sent  within  the 
state,  simply  for  the  purpose  of  sale,  is  not  to  he  considered  as 
having  a  situs  within  such  state  for  purposes  of  taxation." 

The  case  of  Connecticut  River  Lumber  Co.  v.  Columbia,  63 
N,  H.  286,  is  somewhat  similar  in  its  facts  to  Coe  v.  Errol,  63 
N.  H.  303.  A  Connecticut  corporation  doing  business  in  that 
state  contracted  for  spruce  logs  to  be  drawn  from  Vermont 
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and  delivered  on  the  banks  of  the  Connecticut  river,  and  on 
the  river,  in  season  for  the  spring  drive  of  1879,  to  be  marked 
with  the  company's  mark.  There  was  no  other  provision  for 
delivery.  The  logs  were  cut  upon  land  in  Vermont,  and  were 
on  the  ice  in  said  river  in  the  town  of  Columbia,  in  New 
Hampshire,  when  the  tax  was  assessed,  having  been  delivered 
there  from  day  to  day,  during  the  winter  of  1878-79.  They 
were  there  for  the  purpose  of  being  transported  by  the  river  to 
the  company's  mills  at  Hartford,  in  Connecticut,  as  soon  as 
the  season  would  permit,  there  to  be  manufactured.  The  court 
said:  "Upon  the  facts  stated,  the  logs  upon  which  this  tax  was 
assessed  were  in  transit,,  at  the  time  of  the  assessment,  from 
Vermont,  through  this  state  '^'"^^  and  Massachusetts  to  Con- 
necticut. They  were  not  brought  into  the  state  and  were  not 
in  the  state  for  sale,  profit,  manufacture,  employment,  or  for 
any  other  purpose  except  that  of  transportation,  and  having 
been  detained  here  so  long  only  as  was  reasonably  necessary  in 
the  use  of  the  Connecticut  river  as  a  natural  highway,  they 
had  no  situs  in  this  state  for  the  purpose  of  taxation.  They 
were  here  temporarily,  and  for  a  purpose  wholly  excluding  the 
idea  of  a  permanent  lodgment  in  the  state,  or  of  becoming  in- 
corporated with  and  forming  a  part  of  the  personal  property  of 
the  slate."  Xow,  in  the  cases  above  adverted  to,  it  appears 
that  the  property  was  witliin  the  state  for  the  sole  purpose  of 
transportation,  which  had  already  commenced,  and  the  delay 
was  not  unreasonable,  but  was  in  each  instance  only  such  as 
was  necessary. 

A  somewhat  different  case  is  presented  in  Brown  v.  Houston, 
114  U.  S.  622.  Certain  coal  was  mined  in  Pennsylvania,  ex- 
ported therefrom,  and  imported  into  the  state  of  Louisiana,  and 
when  the  assessment  was  made  by  the  authorities  of  the  lat- 
ter state,  the  coal  was  afloat  in  the  Mississippi  river  in  the 
original  condition  in  which  it  was  exported.  It  had  just  ar- 
rived by  flat  boats,  and  was  held  for  sale  by  the  boatload,  and 
thereafter  more  than  half  of  it  had  been  exported  by  foreign 
st'-'ainships,  and  the  balance  sold  into  the  interior  of  the  state 
by  the  flat  boat  load.  Taxi'=  thereon  had  been  paid  in  Penn- 
sylvania. It  was  held  that  being  in  Xew  Orleans,  and  held 
thcTX'  for  sale  without  reference  to  the  destination  or  use 
wlTu  h  the  j»urcha.sers  might  wish  to  make  of  it,  the  tax  there- 
on was  not  a  tax  on  either  imjiort?  or  exports,  or  upon  com-- 
mcrce.  After  asserting  that  tlie  taxing  of  goods  coming  iv<)'.n 
other  states,  as  such,  hy  reason  of  their  so  coming,  would  be 
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a  discriminating  tax  against  them  as  imports,  and  would  be 
a  regulation  of  interstate  commerce,  the  court  in  the  opinion 
«aid:  *TBut,  if  after  their  arrival  in  the  state — that  being  the 
place  of  their  destination  for  use  or  trade — if,  after  this,  they 
are  subjected  to  a  general  tax  laid  alike  on  all  property  within 
the  city,  we  fail  to  see  how  such  ^^^  taxing  can  be  deemed  a 
regulation  of  commerce  which  would  have  the  objectionable 
effect  referred  to." 

The  dissenting  opinion  of  Mr.  Justice  Bradley  in  the  case  of 
Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S.  30,  has  been 
cited  by  counsel  for  plaintiff  as  containing  some  expressions 
applicable  to  the  case  at  bar.  The  majority  opinion  upholds 
the  right  of  the  state  to  impose  a  tax  upon  the  capital  stock 
of  corporations  engaged  in  transportation  within  the  state,  and 
having  at  all  times  a  large  number  of  cars  in  the  state,  by  tak- 
ing as  a  basis  of  assessment  such  proportion  of  its  capital  stock 
as  the  number  of  miles  of  railroad  over  which  it  runs  its  cars 
in  this  state,  boars  to  the  whole  number  of  miles  of  the  road. 
In  announcing  the  reasons  of  himself  and  two  other  members 
of  the  court  for  a  dissent,  the  learned  justice  used  the  follow- 
ing language,  by  way,  evidently,  of  illustration:  "Certainly, 
property  merely  carried  through  a  state  cannot  be  taxed  by 
the  state.  Such  a  tax  would  be  a  duty  which  a  state  cannot 
impose.  If  a  drove  of  cattle  is  driven  through  Pennsylvania 
from  Illinois  to  New  York  for  the  purpose  of  being  sold  in 
New  York,  whilst  in  Pennsylvania  it  may  be  subject  to  the 
police  regulations  of  the  state,  but  it  is  not  subject  to  taxation 
there."  The  majority  opinion  clearly  points  out  the  distinc- 
tion between  a  tax  upon  the  right  to  carry  on  a  business  and 
a  tax  upon  the  property  employed  therein,  and  it  was  there 
said:  "The  state,  having  the  right,  for  the  purposes  of  taxation, 
to  tax  any  personal  property  found  within  its  jurisdiction,  with- 
out regard  to  the  place  of  the  owner's  domicile,  could  tax  the 
.-specific  cars  which  at  a  given  moment  were  within  its  borders." 

The  case  of  Brown  v.  Houston,  114  U.  S.  622,  was  followed 
in  Pittsburgh  etc.  Coal  Co.  v.  Bates,  156  U.  S.  577,  in  which 
case  it  was  contended  that  the  coal  and  barges  moored  in  the 
Mississippi  river  awaiting  orders  for  their  further  movement, 
had  not  reached  any  destination.  The  coal  was  brought  down 
the  river  for  the  purposes  of  sale.  The  principle  may  be  de- 
duced from  these  authorities  that  ''^'^  personal  property  merely 
in  transit  throucrh  a  state  is  not  subject  to  ta.xation  therein, 
as  it  is  not  to  be  considered  as  having  acquired  a  situs  in  such 
state. 


Jan.  189S.]  Kelley  v.  Rhoads.  915 

The  decisions  have  been  usually  qualified  by  adding,  "un- 
less the  property  is  there  for  use  or  sale/'  or  some  other 
equivalent  language.  Respecting  the  reference  of  Mr.  Justice 
Bradley  to  the  driving  of  cattle  through  the  state  of  Penn- 
6ylvania,  it  must  appear  evident  that  even  if  he  had  said  "sheep" 
instead  of  "cattle,"  such  a  driving  through  the  eastern  state 
he  mentioned,  and  Wyoming,  would  not  necessarily  consist 
of  the  same  qualities.  Livestock  are  not  maintained  in  the 
eastern  states  by  grazing  upon  the  natural  grasses,  as  is  the 
case  in  this  region.  If  driven  through  such  a  state  as  Penn- 
sylvania, we  apprehend  the  cattle  or  sheep  would  be  detained  at 
convenient  places  for  feeding, and  thus  such  delays  would  be  only 
such  as  would  be  necessary  to  properly  care  for  the  stock,  and 
the  feeding  would  be  merely  an  incident  of  the  transit;  but 
with  the  sheep  in  the  case  at  bar  they  grazed,  and  were  thus 
maintained  as  they  traveled,  going  slowly  enough  to  permit 
that,  and  to  accomplish  such  purpose  were  allowed  to  spread 
out  over  an  area  a  quarter  of  a  mile  in  width,  travel  through 
pastures  fenced  and  unfenced,  or  across  the  public  domain;  and 
they  were  maintained  while  on  the  journey  in  the  same  manner 
as  if  they  had  not  been  in  course  of  transit  at  all.  The  ques- 
tion therefore  arises  whether  the  sheep  of  plaintiff  were  brought 
into  the  state  for  use,  or,  in  the  language  of  the  statute,  to 
graze;  for  we  assume  that  if  driven  into  the  state  for  the  pur- 
pose of  being  grazed,  that  is  such  a  "use"  as  would  come  with- 
in the  exception  noted  in  the  cases  which  have  been  referred 
to.  We  do  not  understand  that  an  ultimate  design  to  trans- 
port sheep  out  of  the  state  is  at  all  inconsistent  with  a  purpose 
of  bringing  them  into  the  state  to  graze.  The  time  of  the 
contemplated  shipment  may  be  uncertain,  or  it  may  be  ex- 
tended for  a  considerable  period  into  the  future.  Incidentally, 
no  doubt,  that  intention  should  be  taken  into  account,  but  ^^^ 
we  do  not  conceive  it  to  be  a  conclusive  circumstance  in  de- 
termining the  situs  of  the  property,  or  the  purpose  of  ita  pres- 
ence within  the  state. 

It  is  altogether  clear  that  in  case  of  herd  sheep  in  this 
country  they  must,  according  to  custom,  be  maintained  some- 
where by  grazing,  until  the  time  fixed  upon  has  arrived  for 
starting  them  upon  their  Journey  to  some  final  destination.  It 
may  well  be  that  if  it  i.-^  not  desired  that  they  shall  reach  such 
destination  before  a  certain  time,  and  that  in  the  meant i me 
the  necessity  of  allowing  them  to  graze  and  ol)tain  the  bcnofits 
therefr(jm  is  recognized,  places  therefor  may  be  selected  by  the 
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owner  which  will  subserve  the  latter  purpose,  and  at  the  same 
time  facilitate  their  final  transportation  when  the  occasion 
therefor  shall  occur.  Such  property  is  migratory;  they  are  al- 
most constantly  moving;  the  character  of  the  natural  grasses, 
and  the  effect  thereon  by  the  grazing  of  sheep  is  such  that 
such  movement  is  necessary.  They  cannot  be  permitted  to 
remain  stationary  and  feed  in  the  same  place  a  very  long 
period  of  time.  Therefore  it  follows  that,  as  they  must  move, 
their  course  can  be  readily  directed  along  the  direction  in  which 
they  are  eventually  to  be  taken.  In  such  a  case  the  purpose  of 
grazing  is  not  inconsistent  with  the  idea  of  a  driving  or  trans- 
portation to  some  distant  place.  Nevertheless,  the  mere  fact 
that  in  such  driving  they  are  also  permitted  to  graze  upon  the 
way  will  not  determine,  at  all  hazards,  the  character  of  the 
purpose  in  bringing  them  into  the  state.  Each  case  must,  it 
would  seem,  depend  upon  its  own  facts.  It  will  not  do  to  say 
that  in  every  case,  because  an  owner  brings  his  sheep  into 
the  state  to  drive  them  through  it  to  some  other  jurisdiction 
for  purposes  of  sale  or  otherwise,  that  they  are  therefore  merely 
in  transit;  for  the  reason  that  such  a  course  might  be  selected 
which  would  consume  quite  a  time  in  getting  out  of  the  state, 
and  at  the  same  time  the  animals  would  be  maintained  by 
grazing  the  same  as  if  kept  in  the  state  from  which  they  came, 
or  if  they  had  originally  been  within  this  state;  and  all  the 
benefits  would  be  ^^^  derived  that  would  accrue  in  the  ab- 
sence of  any  such  intended  transportation.  The  sheep  would 
thus  be  used  here  in  the  same  and  only  manner  in  which  dur- 
ing the  same  time  they  would  be  used  anj^where.  We  are  of 
the  opinion,  therefore,  that  in  determining  the  purpose,  and 
the  situs,  the  course  and  method  of  travel  is  a  proper  subject, 
and  one  of  the  elements  for  consideration.  We  do  not  dispute 
the  proposition  that  an  owner  of  livestock,  if  not  otherwise 
disolicdient  to  the  law,  and  is  observant  of  the  police  regula- 
tions of  the  state,  has  the  right  to  transport  them  to  market 
by  driving  on  foot,  as  well  as  by  rail.  Strictly  speaking,  they 
will  be  in  transit  by  the  one  method  as  much  as  by  the  other. 
If,  however,  the  purpose  of  such  owner  is  not  alone  that  of 
transportation,  but  comprehends  also  that  of  grazing  and  feed- 
ing them  upon  the  natural  grasses,  which  is  their  natural 
source  of  sustenance,  not  as  a  mere  necessary  incident  of  tlie 
travel,  but  as  one  of  the  purposes  of  such  movement,  they 
would  not  come  within  the  rule  wliioh  exempts  personal  prop- 
erty in  transit  from  taxation.     To  determine  the  existence  or 
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nonexistence  of  such  a  joint  purpose  all  the  facts  must  he 
considered — the  course  taken;  the  character  of  the  territory 
grazed  upon;  the  time  employed;  the  subsequent  method  of 
intended  shipment;  the  ordinary  facilities  for  transportation 
by  other  means;  the  place  selected  for  the  commencement  of 
the  journey  by  rail,  if  that  is  in  contemplation;  possibly  the 
time  of  the  year,  and  the  eventual  purpose  of  their  shipment; 
the  character  of  the  livestock,  and  the  manner  in  which  said 
stock  is  customarily  kept,  maintained,  and  grown,  and,  in  gen- 
eral, every  competent  fact  which  will  tend  to  explain  the  pur- 
pose in  view. 

These  considerations  seem  to  us  to  involve  a  mixed  question 
of  law  and  fact;  and  upon  reserved  questions  this  court  should 
not  decide  questions  of  fact.  A  direct  decision  upon  the  second 
reserved  question  is,  therefore,  not  proper  for  us  to  render. 
We  have  indicated  such  legal  principles  as,  in  our  judcrment, 
should  control  the  determination  of  that  matter.  In  addition 
to  the  observations  ^**^  already  made,  we  might  say  that 
whether  or  not  the  sheep  were  intended  to  remain  here  "per- 
manently" is  of  little  consequence,  as  that  term  is  possible  to 
be  understood.  Such  property  may  properly  acquire  a  situs 
in  the  state  for  the  purposes  of  taxation,  and  yet  remain  here 
a  comparatively  short  time. 

If  it  shall  he  found  as  a  fact,  reasonably  deducible  from  the 
agreed  statement  in  the  case  at  bar,  that  the  sheep  had  been  in 
tlie  fir«t  instance  brought  into  the  state  for  use  or  to  graze, 
and  had,  on  that  account,  acquired  a  situs  within  the  state, 
the  observations  of  tke  court  in  the  case  of  Coe  v.  Errol,  116 
U.  S.  517,  would  be  pertinent.  The  court  had  under  considera- 
tion the  right  of  a  town  in  New  Hampshire  to  tax  certain  logs 
which  had  been  brought  down  the  winter  before  from  some 
point  in  that  state,  and  placed  in  the  stream,  and  on  the  banks 
thereof  in  said  town,  to  be  from  thence  iloated  down  the 
Androscoggin  river  to  the  state  of  Maine,  to  be  there  manufac- 
turtd  and  sold.  It  was  clear  that  the  logs  could  not  be  taxed 
by  reason  of  their  intended  exportation,  as  that  would  amount 
to  laying  a  duty  on  exports  which  would  be  an  infraction  of  the 
federal  constitution.  Mr.  Justice  Bradley,  speaking  for  the 
court,  in  the  opinion  said:  "Such  goods  do  not  cease  to  be  part 
of  the  general  mass  of  property  in  the  state,  subject  as  such 
to  its  jurisdiction,  and  a  taxation  in  the  usual  way,  until  they 
have  been  sliip|»ed  or  entered  with  a  common  carrier  for  trans- 
portation  to  another  state,  or  have   been  started  upon  such 
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transportation  in  a  continuous  route  or  journey It  seems 

to  us  untenable  to  hold  that  a  crop  or  herd  is  exempt  from 
taxation  merely  because  it  is,  by  its  owner,  intended  for  ex- 
portation." And  in  discussing  the  subject  when  the  journey 
must  be  considered  as  begun,  the  learned  justice  said:  "But 
this  movement  does  not  begin  until  the  articles  have  been 
shipped  or  started  for  transportation  from  the  one  state  to  the 
other.  The  carrying  of  them  in  carts  or  other  vehicles,  or 
even  floating  them  to  the  depot  where  the  journey  is  to  com- 
mence, is  no  part  of  that  journey.  ^^^^'^  That  is  all  preliminary 
work,  performed  for  the  purpose  of  putting  the  property  in  a 
state  of  preparation  and  readiness  for  transportation.  Until 
actually  launched  on  its  way  to  another  state,  or  committed  to 
a  common  carrier,  for  transportation  to  such  state,  its  destina- 
tion is  not  fixed  and  certain.  It  may  be  sold  or  otherwise  dis- 
posed of  within  the  state,  and  never  put  in  course  of  trans- 
portation out  of  the  state.  Carrying  it  from  the  farm  or  the 
forest  to  the  depot  is  only  an  interior  movement  of  the  prop- 
erty, entirely  within  the  state,  for  the  purpose,  it  is  true,  but 
only  for  the  purpose,  of  putting  it  into  a  course  of  exportation; 
it  is  not  part  of  the  exportation  itself.  Until  shipped  or  started 
on  its  final  journey  out  of  the  state,  its  exportation  is  a  matter 
altogether  in  fieri,  and  not  at  all  a  fixed  and  certain  thing." 
Hence,  in  the  case  before  us,  if  it  should  be  a  fact  that  the 
property  had  already  been  incorporated  with  the  general  mass 
of  personal  property  in  the  state,  its  shipment  would  not  be 
deemed  to  have  commenced  until  started  on  its  final  journey 
out  of  the  state,  which  occurred  at  the  time  it  was  sent  by 
rail  from  Pine  Bluffs  station.  That  station  is  located  on  the 
line  of  the  Union  Pacific  railway  which  traverses  from  east 
to  west  the  entire  state.  Sheep  driven  from  the  western  part 
of  the  state  from  any  point  in  the  vicinity  of  Utah,  in  an 
easterly  direction,  would  pass  numerous  stations  on  that  rail- 
way, any  one  of  many  of  which  might  be  selected  as  a  place  of 
shipment. 

The  third  certified  question  relates  to  the  fact  that  plaintiff 
returned  his  sheep  for  assessment  and  taxation  for  the  same 
year  in  Utah.  If  plaintiff^s  property  was  otherwise  legally 
taxable  under  the  revenue  laws  of  this  state,  the  fact  above 
mentioned  would  not  exempt  it  in  the  absence  of  a  statute  to 
that  effect.  We  regard  that  proposition  as  too  well  sanctioned 
by  the  authorities  to  require  discussion:  Brown  v.  IIoust(jn,  33 
La.  Ann.  843,  39  Am.  Rep.  284;  Brown  v.  Houston,  114  U.  S. 
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622;  Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S.  30,  dissenting 
opinion;  Cooley  ^^  on  Taxation,  137,  219-221;  Nelson  Lum- 
ber Co.  V.  Loraine,  22  Fed.  Eep.  54;  Coe  v.  Errol,  116  U.  S.  517; 
Dyer  v.  Osborne,  11  E.  I.  321,  23  Am.  Hep.  460. 

Our  own  constitutional  provisions,  quoted  in  an  earlier  part 
of  this  opinion,  are  invoked  in  oppositioH  to  the  law  of  IS'Jo, 
and  the  tax  collected  from  the  plaintiff.  The  proposition  con- 
tended for  is  that,  under  the  statute  in  question,  the  assessor 
was  required  to  proceed  at  once;  and  that  such  peremptory 
action  would  be  a  violation  of  the  constitutional  rules  relating 
to  uniformity,  equality,  and  due  process  of  law.  To  sustain 
the  proposition  contended  for,  it  is  argued  that  uniformity  and 
equality  of  taxation  means  equality  and  uniformity  in  the  rate^, 
and  also  in  the  mode  of  assessment;  that  as  there  is  impliedi 
equality  in  the  burden,  that  cannot  exist  without  uniformitj 
in  the  mode  of  assessment.  It  is  then  urged  as  the  sole  ground 
for  the  claim  that  there  is  an  absence  of  uniformity  in  the  mode 
of  assessment,  that  no  provision  is  made  for  notice,  or  for  a 
hearing,  or  a  correction  of  the  assessment  or  tax  as  in  case  of 
property  embraced  in  the  regular  annual  assessment. 

An  examination  of  the  authorities  cited  discloses  that  refer- 
ence to  the  mode  of  assessment  as  concerns  the  rule  of  uni- 
formity does  not  mean  that,  in  the  case  of  the  assessment  of 
all  kinds  of  taxable  property,  the  same  officers  shall  act,  or 
that  the  proceedings  touching  the  assessment  shall  be  the 
same.  There  is  uniformity  in  the  assessment  and  in  the  mode 
thereof,  if  the  same  basis  of  valuation  is  taken  as  to  all  property 
of  like  character.  The  constitution  itself  provides  for  the  as- 
sessment of  railroads  and  other  common  carriers  upon  their 
franchises,  roadway,  rails,  roiling  stock,  and  all  other  property 
used  in  their  operation,  except  machine  shops,  rolling  mills, 
and  hotels,  by  a  state  board  for  all  state,  county,  and  school 
district  taxes;  and  also  that  such  board  shall  fix  the  valuation 
each  year  for  the  assessment  of  all  livestock:  Const.,  art.  15, 
sec.  10.  Property  other  than  that  owned  ^^**  by  common  car- 
riers is  assessed  by  county  officials,  and  the  value  of  aJl  per- 
sonal property,  except  livestock,  is  determined  by  them. 

But  is  it  true  that  the  statutes  provide  for  no  hearing  or  re- 
view? It  is  evident  that  the  law  of  1895  must  be  construed 
together  with  other  laws  relating  to  the  same  subject.  It  seems 
to  have  been  assumed  that  the  property  of  plaintiff  was  as- 
sessed and  taxed  only  in  pursuance  of  that  statute:  but  we  are 
unable  to  assent  to  that  theory.     Sections  3815-3849   of  the 
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Hevised  Statutes,  brought  into  the  revision  from  the  laws  of 
1884,  provide  for  and  regulate  the  assessment  and  collection  of 
taxes  on  all  personal  property  brought,  driven,  or  coming  into 
the  state  prior  to  the  last  day  of  the  year.  Those  provisions 
vrere  before  the  court  in  the  case  of  Frontier  Cattle  Co.  v.  Bald- 
win, 3  Wyo.  76-1,  and  were  held  not  to  contravene  any  of  the 
congressional  enactments  which  constituted  the  fundamental 
law  of  the  territory,  and  their  validity  under  the  state  constitu- 
tion has  not  been  questioned,  so  far  as  we  are  aware.  Except 
«s  far  as  they  may  have  been  in  conflict  with  the  act  of  1895, 
they  were  in  full  force  during  that  year.  It  is  required  by  sec- 
tion 3846  that  personal  property  coming  into  the  state  after 
the  annual  assessment  shall  be  assessed  at  the  same  value  as 
property  of  like  kind  and  character  is  appraised  and  valued  for 
the  current  year;  and  that  the  levy  shall  be  the  same  as  that 
made  upon  like  property  for  the  current  year.  The  assessor 
is  required  to  assess  such  property  as  soon  as  possible  after  he 
■eliall  obtain  knowledge  of  the  existence  of  such  property  in  the 
county,  and  the  assessment  is  to  be  made  in  the  same  manner 
as  other  assessments.  The  county  clerk  is  required  to  levy 
the  tax  thereon,  and  enter  the  same  upon  the  tax  list  for  the 
current  year.  The  duty  of  collecting  the  tax  devolves  upon 
the  regular  county  collector  of  taxes:  Kev,  Stats.,  sec.  3S17. 

The  statute  of  1895  changed  these  provisions  somewhat  in 
respect  to  the  levy  and  collection  as  to  livestock  brought  into 
the  state  to  graze.  The  assessor  was  substituted  ^**''  for  the 
county  clerk  and  collector,  in  regard  to  the  levy  and  collection; 
but  it  seems  entirely  clear  that  the  restrictions  upon  the  man- 
ner of  the  assessment  and  rate  of  the  levy  mentioned  in  sec- 
tion 3846  would  have  controlled  the  action  of  the  assessor  in 
taxing  livestock  coming  in  to  graze  after  the  annual  assessment. 
Such  provisions  are  general,  covering  the  case  of  any  kind  of 
personal  property  which  is  brought  into  the  state  subsequent 
to  such  annual  assessment.  The  act  of  1895  was  silent  con- 
cerning the  basis  of  valuation  and  rate  of  levy,  and  therefore 
did  not  repeal  the  former  statutory  regulations  controlling  that 
matter.  The  assessable  value  of  all  livestock  is  fixed  by  the 
state  board  in  March  of  each  year.  It  is  true  that  section 
3845  provides  that  the  taxes  so  assessed  become  due  and  pay- 
able at  the  same  time  as  other  taxes,  unless  assessed  after  the 
regular  annual  taxes  are  payable,  in  which  event  they  become 
due  and  payable  upon  demand.  It  is,  however,  also  provided 
by  section  3847  that  if  there  is  danger  of  removal,  the  collector 


Jan.  1893.]  Kelley  v.  Rhoads.  921 

may  levy  upon  and  detain  sufficient  of  the  property  and  huld 
the  same  until  the  taxes  thereon  are  due,  unless  a  suilieieut 
deposit  is  made  with  him  to  cover  the  taxes  and  cost. 

Although  the  statute  of  1895  recjuired  immediate  collection, 
we  do  not  think,  in  view  of  the  migratory  character  of 
the  property,  and  other  provisions  of  the  law  which  will 
he  adverted  to,  that  any  principle  of  uniformity  was  thereby 
infringed  upon.  The  coirts  have  gone  to  great  lengths  in 
upholding  the  authority  of  the  legislature  to  classify  property 
for  purposes  of  taxation,  and  establish  such  rules,  according  to 
the  nature  and  habits  of  the  property,  as  will  insure  its  bear- 
ing its  due  and  proper  burden  of  government. 

In  Wisconsin,  the  statute  was  held  valid  which  required  the 
assessors  to  assess  all  logs  and  lumber  of  nonresidents  piled 
upon  the  banks  of  streams  for  shipment  in  April,  although 
other  personal  property  was  not  assessed  until  the  1st  of  May. 
This  provision  was  evidently  enacted  to  guard  against  the  re- 
moval of  such  property  ^^*  prior  to  May,  and  thereby  escape 
taxation:  C.  N.  Nelson  etc.  Co.  v.  Loraine,  22  Fed.  Eep.  54. 

The  further  fact  is  also  pertinent  that  the  interval  between 
the  completion  of  the  annual  assessment  and  levy  and  the 
time  when  taxes  are  regularly  payable  is  so  short  that  a  re- 
quirement of  earlier  payment  of  a  tax  upon  migratory  animals 
could  hardly  be  considered  unjust  or  inequitable. 

Now,  in  regard  to  hearing  and  opportunity  for  review,  it  is 
further  provided  in  section  35-46  that  any  person  aggrieved  by 
any  proceedings  under  it  and  the  preceding  and  sulscquent 
sections  may  apply  to  the  board  of  county  commissioners  at  any 
general  or  special  mc-eting,  to  have  the  assessment  equalized  or 
corrected  in  any  just  particular;  and  the  duty  is  enjoined  upon 
the  board  to  equalize  and  correct  the  same  as  justice  may  re- 
quire, and,  if  the  party  complaining  has  paid  an  unjust  tax,  to 
refund  to  him  the  amount  he  has  paid  in  excess  of  what  he 
ought  to  have  paid.  "We  perceive  no  reason  why  that  regula- 
tion was  not  open  to  any  person  in  the  situation  of  plaintitT.  or 
anyone  whose  property  had  been  taxed  by  the  assessor  under 
the  provisions  of  the  act  of  1895,  after  the  annual  assessment. 
Such  person  would  not  have  been  taxed  solely  in  pursuance 
of  the  last  above  mentioned  act,  but  under  all  the  provisions 
and  regulations  allecting  the  taxation  of  such  property  as  they 
existed,  taken  together,  modifying  and  controlling  each  other. 
If  such  livestock  as  was  covered  by  the  act  of  1895  had  been 
assessed  prior  to  the  determination  of  the  rate  of  le%7  for  the 
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current  year  by  the  proper  officials,  the  requirement  for  im- 
mediate collection  would  have  been  inoperative  in  its  strict 
sense,  as  delay  on  the  part  of  the  assessor,  for  purposes  of  col- 
lection, would  have  been  necessary  until  the  rate  had  been  fixed. 
In  such  case  the  command  for  immediate  collection  would  have 
been  understood  to  mean  as  soon  as  practicable,  or  immediately 
after  the  rate  had  been  determined  upon.  In  that  case,  more- 
over, the  person  taxed  would  have  had  the  same  opportunities 
that  all  ''^'^^  other  taxpayers  were  given  to  appear  before  the 
board  of  equalization. 

As  long  as  the  rate  and  method  of  valuation  are  the  same  as 
in  case  of  other  property,  we  are  unable  to  conceive  of  any  valid 
reason  why  a  statute  affecting  the  taxation  of  a  peculiar  class 
of  property  may  not  be  enacted  to  guard  against  its  escape 
therefrom.  Absolute  equality  in  taxation  is  an  impossibility. 
The  late  Mr.  Justice  Miller  of  the  federal  supreme  court  said, 
in  one  of  the  opinions  of  that  court,  that  it  was  an  "unrealized 
dream."  In  the  case  of  Commonwealth  v.  Electric  Light  Co., 
145  Pa.  St.  147,  the  court  said:  "Where  the  measure  of  value 
and  the  rate  are  uniform  and  applicable  to  all  members  of  a 
given  class,  the  incidental  hardship  and  inequalities  must  be 
borne."  And  the  supreme  court  of  Texas  expressed  itself  as 
follows:  "Taxes  are  said,  within  the  meaning  of  the  constitu- 
tion, to  be  equal  and  uniform;  when  no  person  or  class  of 
persons  in  the  taxing  district,  whether  a  state,  county,  or  other 
municipal  corporation,  are  taxed  at  a  different  rate  than  are 
other  persons  in  the  same  district  upon  the  same  thing,  and 
where  the  objects  of  taxation  are  the  same  by  whomsoever 
owned  or  whatever  they  be":  Norris  v.  Waco,  57  Tex.  635. 
The  difficulty  is  so  apparent  that  we  shall  not  attempt  to 
formulate  a  general  definition  of  equality  and  uniformity  in 
taxation  applicable  to  all  cases,  as  such  words  are  used  in  the 
constitution.  Neither  is  it  requisite  in  this  case  that  we  should 
do  so. 

In  1895  the  legislature  of  the  state  of  Washington  enacted  a 
law  very  similar  to  our  statute  of  the  same  year.  It  was  pro- 
vided thereby  that  when  any  cattle,  horses,  sheei^,  or  goats 
are  driven  into  any  county  of  the  state  for  the  purpose  of 
grazing  at  any  time  after  the  first  Monday  in  April,  in  any  year, 
they  shall  be  liable  to  be  assessed  for  all  taxes  leviable  in  that 
county  for  that  year  the  same  as  if  they  had  been  in  the  county 
at  the  time  of  the  annual  assessment;  and  it  was  made  the  duty 
of  the  assessor  to  assess  the  same;  and  the  taxes  became  due 
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upon  ^'*^  such  assessment.  The  sheriff  was  required  to  collect 
such  taxes  at  once  in  the  manner  provided  for  the  collection  of 
delinquent  taxes:  Washington  Laws  1895,  p.  105.  That  stat- 
ute came  before  the  court  in  Wright  v.  Stinson,  16  Wash.  368, 
and  was  assailed  as  unconstitutioral.  It  was  held  that  no  con- 
stitutional right  was  invaded  by  the  act.  Such  statutes,  in 
some  other  stales,  liave  been  declared  invalid,  on  the  ground 
that  there  existed  no  provisions  tor  taxing  other  kinds  of  per- 
sonal property  coming  in  after  the  annual  assessment.  As  in 
Wasliington,  so  in  this  state,  there  is  no  discrimination  in  that 
respect. 

The  fourth  question  reserved  for  our  decision  is,  in  sub- 
stance, whether  the  payment  of  the  tax  by  plaintiti,  under  the 
evidence,  was  voluntary  or  otherwise,  and  whether  it  was  so 
made  as  would  authorize  its  recovery  if  illegal.  The  facts  as 
agreed  to  are  that  the  money  was  paid,  after  a  refusal  to  pay 
the  same  upon  a  demand,  and  to  prevent  the  seizure  and  sale  of 
plaiiitilfs  property,  and  the  damages  which  would  thereby  ac- 
crue to  the  plaintiff.  If  that  is  true,  we  do  not  perceive  what 
diU'erence  it  makes,  whether  the  threat  made  by  the  collector 
was  that  he  could  take  enough  sheep,  or  that  he  would  do  so. 
The  concession  that  the  payment  was  made  to  prevent  the  seiz- 
ure implies  that  seizure  was  intended  or  imminent,  and  that 
both  parties  so  understood  it.  Under  such  a  statute  as  that  of 
1895,  requiring  the  same  officer  to  assess,  levy,  and  collect  the 
taxes,  giving  him  all  the  power  of  collecting  officers,  and  apply- 
ing to  property  of  the  character  upon  which  these  taxes  were 
paid,  it  would  not  take  very  strong  evidence  of  force  to  show 
a  payment  of  the  tax  to  be  involuntary,  particularly  so  when 
the  statute,  as  in  section  38-16,  enjoins  upon  the  commissioners 
the  duty  of  refunding  such  an  amount  as  they  should  discover 
to  be  unjust.  In  our  judgment,  the  payment  was  made  under 
such  circumstances  as  would  authorize  the  recovery  if  the  tax 
slMuld  ])rove  to  have  been  illegal. 

The  seventh  certified  question  is,  "For  the  recovery  of  taxes 
paid  in  the  manner  set  forth  in  this  case,  against  ^'^  whom 
should  a  suit  be  brought,  and  in  this  case  is  the  suit  brought 
against  the  proper  person?" 

riaintiff  relies  u]>on  the  cases  of  Powder  River  Cattle  Co.  v. 
Board  of  Comrars..  3  Wyo.  598.  603.  and  Board  of  Comnirs.  v. 
Scaricfht  Cattle  Co.,  3  Wyo.  777.  wherein  it  was  held  that  ac- 
tion? to  recover  back  tax'':>s  collected  by  the  county  collector  of 
taxc^,   on  account  of  state,  county,  and  school  district  taxes. 
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can  only  be  maintained  against  the  officer  making  the  collec- 
tion. It  is  clear  that  unless  manifest  error  has  crept  into  a 
former  decision  of  the  court,  and  works  injustice,  it  should  not 
be  departed  from.  A  mere  doubt  on  our  part  concerning  its 
correctness  is  not  sufficient  to  require  a  review  thereof.  It  is 
equally  well  settled  that  if  it  appears  to  be  radically  unsound, 
and  subserves  no  useful  purpose,  but,  on  the  contrary,  estab- 
lishes a  hardship  which  is  not  within  the  manifest  contempla- 
tion of  the  law,  and,  moreover,  if  no  injurious  results  will  be 
likely  to  follow  a  reversal,  no  principle  of  stare  decisis  inter- 
feres with  a  reconsideration  of  the  principle  involved,  and  a 
reversal  of  the  doctrine  formerly  announced. 

In  consequence  of  a  deep  feeling  that  nothing  but  hardship 
and  injustice  flows  from  the  law  as  construed  in  those  cases, 
and  especially  as  the  late  chief  justice  dissented  therefrom  in 
vigorous  opinions,  we  deemed  it  wise  and  expedient  to  examine 
the  question  anew,  in  the  endeavor  to  discover  whether  the  stat- 
utes are  reasonably  susceptible  of  the  construction  given  them 
in  the  cases  aforesaid. 

It  may  be  premised  that  no  provision  has  ever  been  made  by 
law  for  a  reimbursement  to  the  collecting  officer,  should  a  re- 
covery be  maintained  against  him,  and  that  the  invalidity 
which  may  require  the  return  of  a  tax  to  the  one  paying  it  may 
have  been  the  result  of  the  action  of  other  taxing  officials,  and 
even  of  the  board  itself  in  ordering  the  levy.  The  statute, 
then,  which  imposes  such  onerous  responsibilities  upon  the 
public  servant  who  obeys  the  mandates  of  the  tax  warrant, 
should  be  unmistakable.  It  would  be  far  better  and  more  con- 
sonant with  equity,  that  *"  the  taxpayers  should  suffer  in  a 
single  instance  than  that  one  officer,  possibly  without  fault, 
should  bear  the  burden  in  many;  or  that  the  loss  should  be  dis- 
tributed among  several,  than  borne  entirely  by  a  single  indi- 
vidual, in  case  the  law  has  permitted  such  a  loss  to  fall  upon 
anyone.  These  observations  are  suggested  merely  as  incidental 
to  an  examination  of  the  statutes  themselves.  They  must  con- 
trol. They  should  receive  such  construction,  however,  as  shall 
harmonize  them  with  the  general  policy  of  our  laws  and  insti- 
tutions should  their  language  permit  it. 

The  statute  providing  the  method  of  legal  procedure  to  re- 
cover back  taxes  which  may  have  been  illegally  collected,  is 
section  3055  of  the  Kevised  Statutes,  and  that  part  relating  to 
such  subject  reads  as  follows:  "Actions  to  recover  back  taxes 
and  assessments  must  be  brought  against  the  officer  who  made 
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the  collection,  or,  if  he  is  dead,  against  his  personal  representa- 
tive; and  when  they  were  not  collected  on  the  tax  list,  the  cor- 
poration which  made  the  levy  must  be  joined  in  the  action; 
provided,  that  when  the  money  derived  from  said  taxes  or  as- 
sessment has  been  actually  paid  over  to  any  municipal  corpora- 
tion for  whose  use  and  benefit  it  was  levied  or  collected,  then 
an  action  shall  be  brought  against  said  municipal  corporation 
to  recover  said  taxes  or  assessments.'^ 

That  part  of  the  section  preceding  the  proviso  was  taken 
from  Ohio,  in  which  state  the  action  was  in  all  ca^es  to  be 
brought  against  the  collecting  oflicer,  unless  not  collected  on 
the  tax  duplicate.  The  only  taxes  in  this  state  and  possibly  in 
Ohio  which  would  not  be  placed  on  the  tax  list  would  be  local 
taxes  for  improvements,  such  as  assessments  to  construct 
sewers  in  the  city  of  Cheyenne,  and  in  other  instances  where 
taxes  are  assessed  accordincr  to  benefits.  It  is  evident  that  no 
taxes  are  collected  for  state  or  county  purposes  except  on  the 
tax  list,  but  the  party  to  be  joined  in  an  action  for  the  re- 
covery of  taxes  not  on  the  list  is  described  as  the  "corporation" 
without  the  qualifying  word  "municipaF';  yet  it  is  only  snch  a 
corporation  as  a  city  or  town  which  could  possibly  be  embraced 
^''^  within  the  provision.  When,  however,  a  municipal  cor- 
poration is  mentioned  in  the  proviso  it  has  been  thought  to 
refer  only  to  such  a  corporation  in  its  most  limited  sense.  I 
mention  this  at  this  time  to  show  that  it  is  entirely  probable 
that  the  legislature  did  not  intend  by  the  use  of  said  respective 
designations  to  confine  itself  to  the  precise  use  of  language  in 
legal  acceptation.  The  diificulty  supposed  to  arise  in  the  con- 
stri'.ction  of  this  section  of  the  statute  is  in  the  reference  to  a 
"municipal  corporation"  in  the  proviso;  and  a  majority  of  th» 
court  in  the  cases  above  cited  concluded  that  a  corporation 
such  as  a  "count_y"  would  not  be  included  therein. 

The  first  portion  of  the  section  having  been  imported  from 
Oiiio.  it  will  be  well  to  notice  some  of  the  other  relative  pro- 
visions of  tlie  statutes  of  that  state  then  in  force.  In  the  first 
place,  all  the  regular  taxes  which  go  upon  any  tax  list  of  the 
state,  county,  school  district,  and  of  any  city,  village,  or  hamlet 
within  the  county,  go  upon  one  list  prepared  by  the  county 
auditor,  and  all  such  taxes  are  collected  by  the  county  treas- 
urer. The  auditor  is  required  to  open  an  account  with  each 
township,  city,  hn inlet,  and  school  district,  and  after  each  semi- 
annual settlement  which  he  makes  with  the  treasurer,  to  credit 
each  with  the  net  amount  collected  for  its  use,  and,  on  the  ap- 
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plication  of  the  treasurer  of  each  such  subordinate  corpora- 
tion, to  give  him  a  warrant  on  the  county  treasurer  for  the 
amount  then  due:  Ohio  Rev.  Stats.  1880,  sec.  1047. 

It  seems  that  the  treasurer  is  charged  with  the  taxes  upon 
the  list,  and  he  may  remain  charged  with  an  uncollected  tax: 
Ohio  Rev.  Stats.  1880,  sec.  1103;  but  the  auditor  may  deduct 
an  erroneous  tax,  giving  a  certificate  thereof  to  the  taxpayer 
for  presentation  to  the  treasurer:  Ohio  Rev.  Stats.  1880,  sec. 
1038.  The  treasurer  may  return  an  account  of  uncollected 
taxes  with  his  reasons  therefor:  Ohio  Rev.  Stats.  1880,  sec. 
1101.  Finally,  it  is  provided  that  in  case  of  any  recovery 
from  him,  on  account  of  the  collection  of  the  public  revenue,  he 
shall  be  allowed  and  paid  out  of  the  county  treasury  counsel 
fees  and  other  expenses  of  his  defense  in  the  suit,  and  the 
amount  of  any  ^^'*'  damages  and  costs  adjudged  against  him, 
all  of  which  is  required  to  be  apportioned  ratably  by  the  county 
auditor,  among  all  the  parties  entitled  to  share  the  revenue  so 
collected,  and  deducted  from  the  shares  or  portions  of  the 
revenue  at  any  time  payable  to  each,  including  as  one  of  said 
parties,  the  state,  as  well  as  the  counties,  townships,  cities,  vil- 
lages, and  school  districts,  and  other  organizations  entitled: 
Ohio  Rev.  Stats.  1880,  sec.  2863. 

It  will  be  thus  observed  that,  in  Ohio,  the  system  is  made 
plain  and  harmonious.  The  treasurer  collects  for  all  taxing 
authorities,  and,  in  case  of  damages  recovered  against  him,  is 
given  a  sure  indemnity.  At  the  same  time,  a  convenient 
method  is  provided  whereby  a  taxpayer  who  has  been  unlaw- 
fully assessed  may  secure  a  return  of  his  money. 

At  the  time  our  legislature  adopted  the  provision  in  respect 
to  actions  to  recover  taxes  illegally  collected,  it  was  undoubt- 
edly perceived  that  the  revenue  laws  were  somewhat  dissimilar 
to  those  of  Ohio,  that  a  treasurer  was  not  given  indemnity  when 
he  had  dispensed  the  funds  collected  by  him,  and  not  desiring 
to  interfere,  or  alter  the  provisions  already  in  force  concerning 
the  collection  of  the  public  revenue,  devised  the  more  simple 
method  of  adding  the  proviso,  to  the  effect  that,  after  the  mu- 
nicipal corporation  for  whose  use  and  benefit  it  had  been  col- 
lected had  received  the  tax,  it  should  be  made  the  respondent 
in  an  action  for  a  recovery  of  such  tax.  We  think  that  a 
county  is  included  in  the  designation  "municipal  corporation" 
ee  used  in  the  proviso. 

While  it  is  true  that  in  a  restricted  sense,  and  possibly,  by 
way  of  distinction,  the  term  "municipal"  as  applied  to  a  cor- 
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poration  is  generally  understood  to  refer  to  such  subordinate 
organizations  as  a  city  or  town,  nevertheless  it  is  not  improper, 
nor  at  all  uncommon  in  legal  parlance,  to  include  a  county 
within  the  designation  "municipal  corporation."  That  was 
conceded  in  the  majority  opinion  in  the  Powder  River  Cattle 
Company  case. 

A  further  obstacle  to  declaring  that  the  county  is  ^''^  em- 
braced within  the  meaning  of  the  proviso  was  deemed  to  arise 
from  the  words,  "for  whose  use  and  benefit  it  was  levied  and 
collected."  It  was  thought  that  state  and  school  district  taxes 
were  not  collected  for  the  use  and  benefit  of  the  county.  If 
that  were  so,  we  are  unable  to  perceive  why  the  statute  would 
not  authorize  an  action  against  the  county  for  the  money  which 
was  actually  received  for  its  use  and  benefit;  and  why  it  should 
be  allowed,  as  to  them,  to  hide  behind  the  fact  that  there  might 
be  other  money  which  was  not  held  for  its  benefit. 

The  words  quoted,  however,  must  receive  a  reasonable  con- 
struction. In  view  of  other  statutory  provisions  to  which  refer- 
ence will  be  made,  we  are  not  inclined  to  apply  to  such  words 
any  narrow  and  confined  meaning.  As  to  state  taxes,  the 
county  is  made  responsible  for  all  which  are  levied,  and  it  is 
not  permitted  to  receive  credit  except  for  such  assessments  as 
are  certified  to  be  double  or  erroneous.  A  particular  tax  is 
not  returned  itemized  to  the  state,  but  payments  are  made  on 
account  of  the  county's  actual  statutory  liability.  Such  taxes 
are  in  a  certain  sense  collected  for  the  use  and  benefit  of  the 
county.  It  could  not  escape  settlement  with  the  state  by  an 
absolute  refusal  to  collect  the  taxes.  To  relieve  itself  from  the 
burden  imposed  upon  it  by  law,  it  must  collect  and  pay  over 
the  taxes.  Whatever  may  be  the  regulations  existing  between 
the  county  as  an  organization,  and  the  school  districts  within 
its  boundaries,  it  levies  taxes  for  the  support  of  all  the  schools, 
and  the  special  district  taxes  which  have  been  legally  voted  by 
each  district.  The  treasurer  collects  them,  and  is  the  custodian 
thereof  until  lawfully  paid  out  to  the  district  treasurers  upon 
the  apportionment  and  order  of  the  county  superintendent  as 
to  the  common  school  tax,  and  according  to  law  as  to  the 
special  district  taxes.  Before  school  district  treasurers  are  en- 
tiiJfd  to  receive  any  of  the  money,  they  are  required  to  furnish 
bonds  to  be  approved  by  the  board  of  county  commissioners  in 
each  case,  who  also  fix  the  amount  thereof.  The  school  money 
is  referred  to  in  the  statutes  as  in  the  ^'''**  county  treasury: 
Laws  1895,  c.  44.     For  its  use  and  benefit,  in  accordance  with 
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law,  the  school  moneys  are  collected  and  received  for  the 
county.  Not,  it  is  true,  to  assist  in  carrying  on  the  ordinary 
functions  of  county  government,  but,  as  an  agency  of  the  state, 
to  levy  and  collect  taxes  to  support  and  maintain  the  school 
organizations  located  within  its  limits.  In  that  sense  we  con- 
ceive that  the  language  was  used  in  the  proviso.  Such  a  con- 
struction does  no  violence  to  the  words  employed,  but  recog- 
nizes the  various  capacities  in  which  the  county  acts,  and  the 
duties  devolving  upon  it,  as  well  as  the  power  with  which  it  is 
clothed.  Neither  does  that  construction  work  harshly  upon  the 
county  corporation,  as  we  shall  attempt  to  show. 

Section  3821  of  the  Eevised  Statutes  was  thought  to  be  in 
conflict  with  the  statute  above  considered.  We  are  not  of  that 
opinion,  but  believe  that  it  harmonizes  with  it,  and  tends  to 
explain  it.  The  two  sections  should  be  so  construed  that  both 
shall  stand,  if  possible.  That  section  is  as  follows:  "In  all 
cases  where  any  person  shall  pay  any  tax,  or  any  portion  there- 
of, that  shall  thereafter  be  found  to  be  erroneous  or  illegal, 
whether  the  same  be  owing  to  clerical  errors  or  other  errors, 
the  board  of  county  commissioners  shall  direct  the  treasurer  to 
refund  the  same  to  the  taxpayer,  or,  in  case  any  real  property 
subject  to  taxation  shall  be  sold  for  the  payment  of  such  er- 
roneous tax,  the  error  in  tax  may  at  any  time  be  corrected  as 
above  provided,  and  shall  not  affect  the  validity  of  the  sale,  but 
such  property  shall  be  redeemed  by  the  county  as  hereinafter 
set  forth." 

The  provision  for  redemption  referred  to  is  found  in  section 
3833,  which,  in  substance,  requires  the  county  to  repay  to  a 
purchaser  at  tax  sale  of  any  land  sold  by  mistake  or  unlawfully, 
the  amount  to  which  he  would  have  been  entitled  had  the  sale 
been  legal;  and  the  treasurer,  unless  the  invalidity  is  not  his 
fault,  is  made  liable  to  the  county  for  the  amount.  These  two 
sections,  3831  and  3833,  must  be  construed  together.  The 
former  impresses  ^'^''  upon  the  county  board  the  absolute  duty 
to  direct  the  treasurer  to  refund  any  tax  found  to  be  errone- 
ous; and  in  case  land  has  been  sold  for  such  erroneous  tax,  the 
same  may  be  corrected  in  the  same  manner,  or,  "as  abov£  pro- 
vided," which  means  by  directing  the  treasurer  to  refund  the 
same.  If  sold,  then  the  one  entitled  to  payment  is  the  pur- 
chaser, and  the  amount  to  be  refunded  is  specified  and  fixed 
by  the  provisions  of  section  3833. 

-NOW,  it  is  reasonablv  clear  that  the  thing  to  be  refupded  is 
the  tax.     The  statute  does  not  say  that  the  same  shall  be  re- 
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turned  by  a  payment  out  of  the  general  fund  of  the  county,  or 
out  of  any  particular  fund.     The  tax  is  to  be  refunded.     That 
tax  will  have  gone  into  various  funds.     The  command,  there- 
fore, as  I  understand  it,  is  to  take  the  proportionate  amounta 
from  each  fund.    This  conclusion  was  reached  in  Iowa  under  a. 
similar  statute:  Truman  v.  Des  Moines,  29  Iowa,  310;  Stone  v. 
County  of  "Woodbury,  51  Iowa,  523.     See,  also,  George's  Creek 
Coal  etc.  Co.  v.  County  Commrs.,  59  Md.  255.     The  erroneous 
character  of  the  tax  may  be  adjudged  by  the  courts  in  a  suit  for 
a  recovery  of  the  amount  paid,  or  by  some  other  authorized 
proceeding,  or  the  board  itself  may  discover  that  it  is  invalid. 
In  either  event  it  is  to  be  refunded   to   the    person    entitled 
thereto.     The  legislature  having  constituted   the  county  au- 
thorities and  officers  the  agency  to  assess,  levy,  and  collect  the 
tax,  and  having  designated  the  county  treasurer  the  custodian 
of  the  proceeds,  at  least  temporarily  in  all  cases,  it  was  cer- 
tainly entirely  competent  for  the  law-making  power  to  confer 
upon  the  board  the  authority,  nay,  more,  to  impose  upon  it  the. 
duty  of  directing  the  custodian  to  return  the  tax,  and  in  doing 
so  to  take  it  from  the  respective  funds  into  which  it  had  gone. 
It  might  have  been  expressed  by  language  more  in  detail,  but 
we  think  it  has  done  so  by  the  general  terms  employed.     Sup- 
pose the  requirement  had  been  that  the  treasurer  refund  the 
tax.     Could  there  be  any  question  but  that  he  should  take  it 
from  the  funds  of  which  it  formed  a  part?     AAliere  is  the  dis- 
tinction, if  the  legislative  command  is  that  the  action  of  the 
treasurer  ^'®  shall  be  directed  by  the  board?     Part  of  the  tax 
collected  being  for  state  pur|)oses,  the  statute  requires  it  to  be 
refunded.     The  treasurer,  by  direction  of  the  board,  is  made 
the  agency  to  return  it.     It  is  not  to  be  expected    that    the 
identical  moneys  received  shall  be  refunded  in  any  event  or 
-under    whatever    construction    section    3821    might    receive. 
There  is,  at  all  times,  more  or  less  money  in  the  various  funds 
which  are  to  be  dispensed  to  other  organizations.     If  not,  the 
payment  can  be  made  when  any  such  fund  shall  be  replenished. 
AVhether  the  amount  of  interest  and  costs  which  may  be  paid, 
to  a  purchaser  of  lands  at  tax  sale,  and  which  is  required  to  be- 
paid  to  him  by  the  county  on  discovery  of  the  illegality  of  the 
sale,  is  to  come  out  of  the  different  funds,  or  is  to  be  paid  by 
the  county  itself,  to  be  reimbursed  by  the  liability  of  the  treas- 
urer if  it  exists,  is  a  question  which  need  not  now  be  deter- 
mined. 
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It  is  not  clear  to  us  upon  what  theory  it  can  be  truly  said 
that,  as  to  state  taxes,  the  county  should  not  be  compelled  if 
illegally  exacted  to  refund  them.  The  county  is  a  debtor  to 
the  state  for  such  taxes;  but  for  all  erroneous  taxes  charged 
against  it,  the  law  requires  that  it  shall  be  credited;  and  this 
court  has  held  that  such  credit  shall  be  extended  upon  its  ac- 
count whenever  it  is  certified  to  the  proper  state  officer :  State 
V.  Board  of  Commrs.,  4  "VVyo.  313.  It  is  therefore  manifest 
that,  should  the  county  refund  such  erroneous  tax,  it  would  be 
entitled  to  a  credit  upon  its  account  with  the  state. 

Under  the  decisions  in  the  Powder  River  Cattle  Company 
and  Searight  Cattle  Company  cases,  a  person  who  has  paid  an 
unlawful  state  and  county  tax  is  granted  a  remedy,  but  one 
■which  consists  in  pursuing  an  officer  individually,  who  may 
only  have  done  his  duty  skillfully  and  faithfully;  and  if  that 
official  is  unable  to  respond,  the  taxpayer  is  still  remediless, 
and  the  right  given  to  him  is  an  empty  one.  If  the  amount  is 
collected  from  the  officer,  or  his  representative,  they  are  caused 
to  bear  a  loss  ^''^  which  belongs  in  justice  to  the  public. 
Thus,  the  remedy  would  often  be  without  advantage  to  anyone, 
and  unjust  whenever  it  should  possess  any  merit.  Under  the 
construction  which  we  believe  to  be  the  only  true  and  correct 
one,  all  those  disadvantages  depart;  all  the  provisions  become 
harmonious,  and  without  any  straining  of  language.  It  en- 
forces the  manifest  legislative  design.  For  the  reasons  afore- 
eaid,  it  is  our  opinion  that  an  action  to  recover  back  taxes,  when 
they  have  been  paid  by  the  collecting  officer  into  the  county 
treasury,  should  be  brought  against  the  county  in  its  corporate 
name.  In  the  cases  where  the  action  is  to  be  brought  against 
the  collecting  officer,  he  must  be  sued  individually.  That 
seems  to  be  the  plain  meaning  of  the  statute,  and  it  was  so  held 
in  Ohio:  13  Bull,  334;  Ratterman  v.  State,  44  Ohio  St.  641. 

The  effect  of  a  decision  of  the  supreme  court  construing  a 
-statute  renders  it  the  law  for  the  time  being  as  so  construed. 
Parties  have  a  right  to  act  upon  such  a  decision,  and  no  in- 
jury ought  to  be  allowed  to  result  by  reason  of  a  dependence 
thereon,  if  the  decision  is  subsequently  changed,  any  more  than 
in  case  of  a  repeal  of  a  statute:  HoUinshead  v.  Von  Glahn,  4 
Minn.  190.  Until  the  decision  now  rendered,  since  the  an- 
nouncement of  the  court  in  the  cases  hereinbefore  referred  to 
the  law  of  the  state  has  been  as  set  forth  and  adjudged  in  those 
cases,  at  least  to  the  extent  that  no  one  should  be  injured 
lay  relying  thereon.     Consequently,  any  case  wliich  has  been 
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brought  against  the  collecting  officer,  in  his  individual  capacity, 
should  be  permitted  to  proceed  without  objection  on  that 
ground.     This  case  is  not  against  the  officer  individually. 

We  have  not  arrived  at  the  conclusion  to  depart  from  the 
rule  heretofore  announced  except  after  mature  reflection,  and 
a  profound  sense  of  an  imperative  necessity.  This  disposes  of 
all  the  questions  except  the  eighth,  which,  under  our  former 
decisions,  is  not  a  proper  one  for  reservation. 

^®^  To  the  first  question,  we  answer  that,  if  the  sheep  of 
the  plaintiff  were  brought  into  this  state  for  the  purpose  of 
being  grazed,  they  were  subject  to  taxation  in  the  vt-ar  1895. 
To  the  second  question,  we  have  stated  in  this  opinion  the 
legal  principles  which  should  apply  to  a  consideration  of  the 
fact  whether  or  not  the  animals  were  driven  in  for  grazing  pur- 
poses; it  is  not  proper  for  us  to  determine  the  fact  itself  in 
this  kind  of  proceeding.  To  the  third  question  our  answer  is 
in  the  negative.  To  the  fourth  question,  the  payment  was  in- 
voluntary. To  the  fifth  question,  the  plaintiff  was  afforded  by 
law  an  opportunity  to  be  heard,  as  set  forth  in  this  opinion. 
The  taxes  were  not  illegal  for  any  reason  mentioned  in  such 
question.  To  the  sixth  question,  chapter  61  of  the  Session 
Laws  of  1895  was  constitutional.  Our  answer  to  the  seventh 
question  has  been  given  above. 

Corn,  J.,  concurs. 

Knight,  J.,  did  not  sit. 


TAXATION.— PROPERTY  IN  TRANSIT  Is  not  taxable  In  .1nrls- 
dictions  through  which  it  passes:  See  monographic  note  to  Buck  v. 
I\riller,  62  Am.  St.  Rep.  475,  476. 

TAXATION— MIOxRATORY  LIVESTOCK.-If  cattle  owned  In 
one  state  actually  range  or  graze  in  a  certain  county  of  another 
state  during  the  entire  year,  they  are  taxable  in  that  county:  See 
extended  note  to  Buck  v.  Miller,  62  Am.  St.  Rep.  465. 

TAXES-INVOLUNTARY  PAYMENT— RECOVERY.— A  pay- 
ment of  taxes  may  be  said  to  be  involuntary  when,  upon  refusal  to 
pay,  the  oolloctor  has  autliority  to  levy  upon  and  sell  tlie  property: 
Note  to  Cox  V.  Welcher,  13  Am.  St.  Rep.  341.  A  party  wlio,  when 
tlirt^ntemxl  with  a  distress,  pays  an  illegal  tax  under  protest  and 
notice  of  suit,  may  maintain  an  action  to  recover  it  back:  Extended 
note  to  Detroit  v.  IMartin,  22  Am.  Rep.  520.  See,  also,  Whitnev  v. 
Port  Huron,  8.S  Mich.  268,  26  Am.  St.  Rep.  291;  and  the  mono- 
graphic note  to  Baltimore  v.  Lefferman,  45  Am.   Dec.   164,  165. 

STARE  DECISIS.— Tile  rule  of  stare  decisis  sliould  be  adhered  to 
unless  it  appears  that  tlie  evil  resulting  from  the  principle  estab- 
lislied  must  be  productive  of  greater  mischief  than  can  possiiily 
result  from  disregarding  the  previous  adjudications  upon  the  sub- 
jtH^t:  ]\r()iiogr;ipliie  note  to  Truxton  v.  Fait  etc.  Co.,  73  Am.  St. 
Rep.  lt»2.  Scm:*  tliis  note,  jiages  9.S-106,  for  a  discussion  of  the  limita- 
tions upon  the  doctrine  of  stare  decisis. 
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Owens  v.  Frank. 

[7  Wyoming,  457.] 

WITNESSES- TRIVILEG ED  COMMUNICATIONS.— A  wit- 
ness cannot  refuse  to  answer  a  material  question  in  relation  to  a 
material  conversation  on  the  ground  that,  having  been  given  and 
received  as  a  Mason,  it  is  a  privileged  communication. 

WITNESSES— PRIVILEGED  COMMUNICATIONS— MEM- 
BERS OF  SECRET  SOCIETIES.— However  binding  an  obligation 
may  be,  as  between  members  of  the  same  society,  secret  or  other- 
wise, not  to  divulge  to  others  that  which  may  be  contidentially  com- 
municated to  them,  such  an  obligation  must  be  understood  to  be 
subject  to  the  laws  of  the  country,  and  therefore  It  cannot  be  said 
that  such  obligation  is  violated  when  the  disclosure  Is  compelled  in 
a  court  of  justice,  in  the  course  of  the  administration  of  the  laws. 

EVIDENCE— PRESUMPTION  AS  TO  MATERIALITY  OF 
REJECTED  TESTIMONY.— If  testimony  of  a  witness  has  been  re- 
jected upon  the  sole  ground  of  his  incompetency,  it  must  be  pi-e- 
sumed  on  appeal  that  such  testimony  would  have  been  material 
without  any  statement  to  that  effect  in  the  record,  and  without  an 
offer  having  been  made  of  what  it  was  expected  to  prove  by  the 
witness. 

EVIDENCE— PRESUMPTION  AS  TO  MATERIALITY  OF 
REJECTED  TESTIMONY.— The  testimony  of  a  witness  respect- 
ing a  conversation  having  been  erroneously  excluded  on  the  ground 
that  such  conversation  was  privileged,  enough  appearing  to  show 
that  it  referred  to  a  sale  In  controversy,  it  must  be  presumed  on  ap- 
peal that  it  would  have  been  material  without  any  statement  of 
what  It  was  claimed  would  be  elicited  thereby, 

J.  R.  Wilson,  for  the  plaintiff  in  error. 

R.  H.  Vosburgh,  for  the  defendant  in  error. 

401  POTTER,  C.  J.  This  was  an  action  to  recover  posses- 
sion of  certain  specific  personal  property,  which  the  sheriff 
held  under  attachment  sued  out  at  the  instance  of  certain 
creditors  of  one  Robert  S.  Douglas,  who  had  formerly  been  en- 
gaged in  the  mercantile  business.  Douglas  had  sold  out  his 
entire  stock  (including  the  attached  property),  fixtures,  and 
accounts  to  the  defendant  in  error,  and  thereafter  the  goods 
were  attached  as  the  property  of  Douglas,  the  sale  being  as- 
sailed, on  the  trial,  as  fraudulent  and  void,  and  as  having  been 
made  to  protect  the  debtor  vendor.  The  cause  was  tried  to 
the  court,  and  judgment  was  rendered  for  the  defendant  in 
error,  the  plaintiff  below,  the  findings  being  that  he  was  the 
owner  and  entitled  to  the  immediate  possession  of  the  property. 

One  assignment  of  error  only  is  insisted  on,  viz.,  that  the 
trial  court  erred  in  ruling  that  a  certain  witness  produced  by 
the  plaintiff  in  error  was  not  obliged  to  relate  a  conversation 
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which  had  occurred  between  the  witness  and  the  defendant  in 
error  in  reference  to  the  sale  by  Douglas  to  him,  the  stock 
sold,  and  the  financial  condition  of  Douglas.  After  admitting 
that  he  had  had  a  conversation  of  that  character  at  about  the 
time  of  the  sale,  the  witness  answered  that  he  did  not  feel 
at  liberty  to  relate  it,  for  the  reason  that  he  received  the  com- 
munication in  confidence  as  a  Mason.  The  court  asked  him  if 
the  conversation  was  confidential,  if  it  had  been  given  and  re- 
ceived in  confidence,  and  if  relating  it  would  violate  his  ob- 
ligation as  a  Mason,  all  of  which  questions  were  answered  in 
the  affirmative,  and  thereupon  it  was  ruled  that  the  witness 
would  not  be  obliged  to  testify  respecting  it.  Upon  request 
of  counsel  who  had  offered  the  witness,  the  defendant  in  error, 
in  open  court,  refused  to  release  witness  from  his  obligation 
not  to  divulge  what  had  been  said  in  the  '^^^  course  of  the  con- 
versation.    The  ruling  of  the  court  was  excepted  to. 

The  error  assigned  involves  the  question  whether  a  witness 
may  refuse  to  answer  a  material  question  in  relation  to  a 
material  conversation  on  the  ground  that,  having  been  given 
and  received  as  a  Mason,  it  is  a  privileged  communication.  The 
question  at  issue  on  the  trial  was  whether,  as  against  existing 
creditors  of  Douglas,  his  sale  to  Frank  was  fraudulent  or  not. 
The  witness  testified  that  in  the  conversation  the  financial  con- 
dition of  Douglas  was  discussed,  and  that  he  thought  the  matter 
of  the  sale  was  mentioned,  although  he  professed  some  lack  of 
recollection  as  to  the  matters  which  entered  into  the  conver- 
sation. Counsel  for  defendant  in  error  does  not  discuss  the 
question  as  to  whether  the  conversation  was  privileged  or  not, 
nor  does  he  cite  any  authority  in  support  of  the  ruling  of  the 
court,  but  it  is  contended  as  there  was  no  offer  of  proof,  or 
statement  of  what  fact  the  party  producing  him  expected  to 
prove  by  the  witness,  the  error,  if  any,  will  not  be  regarded 
by  this  court,  nor  the  conversation,  whatever  it  may  have  been, 
assumed  to  have  been  material. 

It  is  perfectly  clear  that  at  common  law  the  conversation 
would  not  have  been  privileged:  1  Greenleaf  on  Evidence,  loth 
ed.,  sees.  236-24S;  Hoffman  v.  Smith,  1  Gaines,  157,  159.  In 
the  case  cited  the  court  said  in  the  course  of  the  opinion:  "Nor 
was  there  any  weight  in  the  objection  to  the  competency  of 
Mr.  Troup's  testimony,  his  information  being  received  in  the 
chnractor  of  a  friend  and  not  in  that  of  counsel."  In  Green- 
leaf  on  Kvidence.  nt  section  24S.  the  author  says  that  the  protec- 
tion is  not  extended  "to  confidential  friends,  clerks,  bankers,  or 
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stewards,  except  as  to  matters  which  the  employer  himself 
would  not  be  obliged  to  disclose." 

Neither  does  the  statute  include  such  a  conversation  among 
privileged  communications,  although  the  privilege  is  extended 
to  certain  communications  which  were  not  entitled  to  that 
protection  at  common  law:  Rev,  Stats.  1887,  sec.  2589.  The 
ruling  of  the  court  was  therefore  erroneous.  '*^^  However 
binding  an  obligation  may  be,  as  between  members  of  the  same 
society,  secret  or  otherwise,  not  to  divulge  to  others  that  w^hich 
may  be  confidentially  communicated  to  them,  such  an  obliga- 
tion must  be  understood  to  be  subject  to  the  laws  of  the 
country,  and  doubtless  the  societies  themselves  recognize  that 
such  a  limitation  attaches  to  the  obligation;  and  therefore  it 
cannot  be  said  that  the  obligation  is  violated  when  the  dis- 
closure is  compelled  in  a  court  of  justice,  in  the  course  of  the  ad- 
ministration of  the  laws. 

Should  the  error  be  disregarded  in  the  absence  of  a  state- 
ment showing  what  was  expected  to  be  proven  by  the  witness? 
A  similar  question  was  decided  by  this  court  in  the  case  of 
McGinness  v.  State,  4  Wyo.  115,  and  the  principle  there  an- 
nounced seems  applicable  to  the  circumstances  in  this  case. 
It  was  held  in  that  case  that  if  the  testimony  of  a  witness  has 
been  rejected  upon  the  sole  ground  of  his  incompetency,  it  will 
be  presumed  that  the  testimony  of  such  witness  would  have 
been  material  without  any  statement  to  that  effect  in  the  record, 
and  without  an  offer  having  been  made  of  what  it  was  expected 
to  prove  by  him.  In  that  case  the  witness  had  been  rejected 
by  the  trial  court,  on  the  ground  that  as  a  codefendant  in  a 
criminal  case  he  was  incompetent.  The  reason  underlying  that 
rule  is  that  the  question  in  such  case  is  whether  the  witness 
shall  be  heard  at  all,  though  his  testimony  be  ever  so  relevant 
or  important.  In  the  case  at  bar  the  trial  court  did  not  regard 
as  at  all  important  whether  the  conversation  was  relevant  or 
material,  or  whether  in  itself  it  would  be  competent  upon  any 
issue  presented  in  the  case,  but  the  ruling  was  that,  notwith- 
standing its  materiality  or  competency,  the  witness  would  not 
be  obliged  to  relate  it.  It  is  clear  that  no  offer  of  proof  could 
have  affected  the  ruling  of  the  court,  or  the  reason  which 
prompted  it.  It  must,  therefore,  on  the  authority  of  McGin- 
ness V.  State,  4  "Wyo.  115,  be  presumed  that  the  excluded  testi- 
mony would  have  been  material.  The  record,  however,  is  not 
entirely  silent  respecting  the  character  of  the  conversation,  as 
understood  by  the  party  "^^  attempting  to  establish  it.     In 
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addition  to  the  subject  of  it,  which  appeared  by  the  testimony 
of  the  witness  in  question,  Mr.  Frank  was  asked  on  cross-ex- 
amination if  he  had  not  stated  to  such  witness:  "You  know- 
Bob's  condition/'  meaning  Robert  S.  Douglas,  "as  well  as  I 
do,  and  something  will  have  to  be  done,"  or  words  to  that  effect; 
and  Mr.  Prank,  in  answer  thereto,  testified  that  he  had  no 
recollection  of  anything  of  tlie  kind. 

On  the  ground,  however,  that  the  testimony  was  excluded 
solely  for  the  reason  that  the  conversation  was  privileged,  and 
as  enough  appears  to  indicate  that  it  referred  to  a  sale  which 
was  in  controversy,  and  the  financial  condition  of  the  dubtor 
making  the  sale,  we  think  it  must  be  presumed  that  it  would 
have  been  material  without  any  statement  of  what  it  was  claimed 
would  be  elicited  thereby.  For  the  error  in  the  ruling  exclud- 
ing the  testimony  the  judgment  must  be  reversed  and  a  new 
trial  ordered. 

Corn  and  Knight,  JJ.,  concur. 


APPEAI.— EXCLUSION  OF  EVIDENCE.— An  error  in  exclud- 
ing a  question  cannot  be  reviewed  wlien  the  bill  of  exceptions  fails 
to  show  what  the  evidence  of  the  witness  would  have  been  if  ad- 
mitted, or  what  was  offered  to  be  proved  thereby:  Shinners  v.  Pro- 
prietors etc.,  154  Mass.  IGS,  26  Am.  St  Rep.  226. 
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INTEREST-RATE  RECOVERABLE.— If  there  is  either  an 
express  or  implied  contract  to  pay  interest  until  the  principal  sum 
sb.all  be  paid,  Interest  at  the  agreed  rate,  or,  in  the  absence  of  an 
agreed  rate,  at  the  rate  prescribed  by  law  at  the  date  of  the  con- 
tract, is  the  rate  recoverable  until  payment  of  the  principal,  or  until 
the  contract  is  merged  in  a  judgment. 

INTEREST  ON  JUDGMENTS.— If  the  creditor,  upon  the 
bre.Tch  of  the  contract,  elects  to  merge  it  in  a  judgment,  interest  as 
agreed  upon  by  the  parties  ceases,  and  the  judgment  bears  such, 
interest  as  is  prescribed  by  law. 

INTEREST  ON  JUDGMENTS.— If  the  statute  provides  that 
a  judgment  sliall  bear  the  same  rate  of  interest  as  the  contract 
bore,  the  rate  upon  tlie  judgment  is.  nevertheless,  the  one  fixed  by 
statute,  and  it  does  not  become  the  judgment  rate  by  agreement 
of  the  parties. 

INTEREST— EFFECT  OF  CHANGE  IN  R.S.TE  BY  JUDG- 
MENT.— A  change  in  the  mte  of  interest  upon  the  merger  of  the 
contract  in  a  judgnu'nt  does  not  impair  nor  encroach  on  the  ripiit 
of  either  party  to  the  contract. 
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INTEREST  UPON  JUDGMENTS  allowed  by  statute  is  not 
Interest  In  the  strict  sense,  but  a  fixed  measure  of  damages  for 
•delay  in  payment. 

INTEIiEiST  ON  JUDGMENT&-CHAJ<JGE  IN  RATE.— A 
Judgment  is  not  a  contract  of  which  the  rate  of  interest  fixed  by 
statute  at  the  time  it  is  rendered  is  a  part,  and  the  rate  of  inter- 
est on  a  judgment  may  be  changed  or  modilied  by  statute. 

INTEREST  ON  JUDGMENTS.— Judgments  do  not  bear  inter- 
•est  under  the  common  law,  and  the  judgment  creditor  may,  if  left 
to  his  common-law  remedy,  recover  such  damages  as  he  can  prove 
Lave  accrued  to  him  by  being  deprived  of  the  use  of  his  money,  or, 
If  regulated  by  statute,  such  sum  or  rate  as  the  statute  has  fixed 
«.s  the  value  of  the  use  of  the  money  during  the  time  he  has  been 
unreasonably  deprived  of  the  use  of  it, 

INTEREST  ON  JUDGMENTS  -  CHANGE  OF  RATE  BY 
STATUTE.— A  statute  reducing  the  rate  of  interest  which  judg- 
ments shall  bear,  passed  after  the  rendition  of  the  judgment,  is  a 
conclusive  determination  by  the  legislature  that  the  damages  ac- 
cruing to  the  judgment  creditor  by  being  deprived  of  the  use  of  the 
amount  due  are  measured  by  a  lower  rate  of  interest  during  the 
period  subsequent  to  the  taking  effect  of  the  statute  than  from  the 
i-endition  of  the  judgment  up  to  that  time,  and  no  rights  of  the 
•creditor,  who  is,  for  the  period  after  the  passage  of  the  statute, 
required  to  accept  a  reduced  rate  of  interest  upon  his  judgment, 
are  destroyed  or  interfered  with  by  such  legislation. 

On  July  27,  1893,  defendants  executed  their  note  bearing 
interest  at  the  rate  of  twelve  per  cent  per  annum  until  paid. 
On  Jtuie  12,  1893,  plaintiff  obtained  judgment  on  the  note. 
At  the  time  such  judgment  was  rendered  the  statutory  rate 
of  interest  on  all  judgments  for  money  was  twelve  per  cent 
per  annum  from  the  date  of  rendition  thereof  until  satisfied. 
On  February  11,  1895,  the  legislature  passed  a  statute  provid- 
ing that  the  rate  of  interest  on  judgments  for  money  from  the 
date  of  rendition  thereof  until  satisfied  should  be  eight  per 
cent  per  annum.  The  defendants  paid  interest  at  the  rate  of 
twelve  per  cent  per  annum  up  to  February  11,  1895,  and  at  the 
rate  of  eight  per  cent  thereafter.  The  question  reserved  for 
decision  by  this  court  is,  "In  computing  interest  upon  the 
judgment  entered  in  this  case,  June  12,  1893,  upon  a  cause  of 
action  founded  upon  a  promissory  note,  dated  July  27,  1S92, 
and  bearing  interest  by  the  terms  of  said  note  at  the  rate  of 
■one  per  cent  per  month  from  date  until  paid,  should  the 
interest  be  calculated  at  the  rate  of  twelve  per  cent,  or  at  the 
rate  of  eight  per  cent  per  annum  after  February  11,  1895?'' 

N.  E.  Corthell,  for  the  plaintiff. 

C.  P.  Arnold,  for  the  defendants. 

"*^®  CORX,  J.     In  reason,  and  by  the  very  great  preponder- 
ance of  authority,  where  there  is  either  an  express  or  implied 
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contract  to  pay  interest  until  the  principal  sum  shall  be  paid, 
interest  at  the  agreed  rate,  or,  in  the  absence  of  an  agreed  rate, 
at  the  rate  prescribed  by  law  at  the  date  of  the  contract,  will 
be  the  rate  recoverable  until  payment  of  the  principal,  or  until 
the  contract  is  merged  in  a  judgment:  State  v.  Guenther,  87 
Wis.  673;  O'Brien  v.  Young,  95  N.  Y.  429,  47  Am.  Eep.  G4; 
Morley  v.  Lake  Shore  Ey.  Co.,  146  U.  S.  163. 

It  is  also  well  settled  that  when  the  creditor,  upon  a  breach 
of  the  contract,  elects  to  merge  it  in  a  judgment,  interest  as 
agreed  upon  by  the  parlies  ceases,  and  the  judgment  will  bear 
such  interest  as  is  prescribed  by  statute.  There  is  no  dii!erenee 
whatever  in  principle  where  the  statute  provides  that  the  judg- 
ment shall  bear  the  same  rate  as  the  contract  bore,  for  it  is 
equally  true  in  such  cases  that  the  rate  which  the  judgment 
bears  is  the  one  fixed  by  statute,  and  it  does  not  become  the 
judgment  rate  by  agreement  of  the  parties.  And  it  has  never 
been  seriously  contended  that,  by  such  change  in  the  interest 
rate  upon  the  contract  being  merged  in  a  judgment,  any  right 
of  either  party  to  the  contract  is  impaired  or  encroached  upon. 
At  common  law,  judgments  bore  no  interest,  though  compen- 
sation by  way  of  damages  might  be  recovered  for  unreasonable 
delay  in  payment.  Indeed,  the  interest  upon  judgments  al- 
lowed by  statute  is  not  interest  ^**^  in  the  strict  sense,  but  a 
fixed  measure  of  damages  for  such  delay.  It  stands  in  the 
place  of  proof  of  the  damages  accruing  to  a  judgment  creditor 
by  failure  of  the  judgment  debtor  to  pay  when  it  was  his 
duty  to  do  so,  and  such  damages  would  be  the  value  of  the  use 
of  the  money,  or  the  rate  required  to  obtain  it,  during  the 
time  of  the  debtor's  failure  to  pay.  Tliis  l:eiiig  true,  it  would 
follow  that  the  ab.solutely  just  rule  or  measure  of  damages  would 
be  the  average  rate  of  interest  in  the  market  from  the  rendition 
of  the  judgment  to  the  time  of  payment. 

Upon  the  propositions  so  far  stated  we  think  there  can  be 
no  serious  controversy.  But  it  is  contended  that  the  judgment 
is  a  contract,  of  which  the  rate  of  mterest  fixed  by  statute 
at  the  time  it  is  rendered  is  a  part,  and  that  the  terms  of  such 
contract  cannot  be  subsequently  changed  or  modified  by  stat- 
ute. And  if  a  judgment  is  a  contract  in  the  sense  of  the  term 
as  used  in  our  constitutions  and  statutes,  there  is  apparently 
no  escape  from  this  eonclu-inn.  It  has  been  stated  by  many 
judges  aud  text-writers  that  a  judgment  is  a  contract,  but  we 
think  this  is  true  only,  as  stated  in  an  Alabama  case,  in  *'a 
very  recondite  and  remote  sense  of  the  term":   Keith  v.  Estill, 
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9  Port.  669.  In  this  sense  all  men  as  members  of  society  en- 
ter into  a  contract  to  perform  whatever  the  law  prescribes,  and 
a  judgment  inflicting  a  punishment  and  a  judgment  for  money 
are  alike  contracts  in  this  sense.  But  it  cannot  be  properly 
said  that  one  convicted  of  felony  serves  a  term  of  imprison- 
ment in  performance  of  a  contract,  or  that  a  pardon  by  the 
executive  is  a  mere  release  of  his  contract  to  serve  such  term. 
A  judgment  does  not  come  within  any  definition  of  a  contract 
as  the  term  is  used  in  our  constitutions  and  statutes.  It  is 
lacking  in  the  element  of  an  agreement  or  convention  of  the 
parties — the  meeting  of  the  minds  of  the  parties — which  is 
essential  to  a  valid  contract;  for,  usually  at  least,  a  judgment  is 
against  the  will  of  the  defendant.  We  are  of  the  opinion  that, 
in  the  recognized  legal  sense,  a  judgment  is  not  a  contract: 
Wyman  v.  Mitchell,  1  ^^^  Cow.  31 G;  McCoun  v.  New  York 
Cent.  etc.  R.  R.  Co.,  50  N.  Y.  176;  Rae  v.  Hulbert,  17  HI.  573; 
Smith  V.  Harrison,  33  Ala.  706;  Larrabee  v.  Baldwin,  35  Cal. 
156;  State  v.  New  Orleans,  109  U.  S.  285;  Morley  v.  Lake 
Shore  Ry.  Co.,  146  U.  S.  162;  O'Brien  v.  Young,  95  N.  Y.  428, 
47  Am.  Rep.  64. 

But  the  right  of  the  judgment  creditor  to  the  rate  of  in- 
terest in  force  by  statute  at  the  time  of  the  rendition  of  the 
judgment  is  also  urged  upon  a  somewhat  different  ground.  It 
is  said:  "It  is  an  implied  condition  of  every  agreement  that 
the  party  failing  to  comply  with  its  terms  shall  be  liable  to 
the  party  injured  in  such  sum  as  the  law  will  give  him  at  the 
time  the  default  is  adjudged."  But  the  question  at  once  sug- 
gests itself:  Why  imply  the  particular  condition  stated?  If  it 
is  a  matter  of  implied  contract  at  all,  why  should  it  not  be 
implied  that  the  rate  should  be  such  as  the  law  provided  at  the 
time  the  agreement  was  made  rather  than  at  the  time  the  de- 
fault is  adjudged?  Story  says:  "Implied  contracts  are  such 
as  reason  and  justice  dictate  from  the  nature  of  the  transaction, 
and  which,  therefore,  the  law  presumes  that  every  man  under- 
takes to  perform."  Would  not  the  law  rather  presume  an 
agreement  for  a  rate  or  sum  fixed  and  known  to  the  parties 
than  one  largely  conjectural  and  dependent  upon  the  will  of 
a  future  legislature?  In  that  case  the  act  in  force  at  the  mak- 
ing of  the  contract  would  control,  even  if,  at  the  time  judgment 
was  awarded,  it  had  been  repealed  and  a  new  rate  established 
by  the  legislature.  But  no  court,  it  is  believed,  has  gone  so  far 
as  to  adopt  this  view.    Indeed,  it  is  difficult  to  understand  liow  a 
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law  not  yet  in  existence  can  be  incorporated  into,  and  become 
a  part  of,  a  contract.  It  is  true  a  contract  may  be  affected  by 
a  law  subsequently  enacted  within  the  limitation  that  its  ob- 
ligation shall  not  be  impaired.  But  this  falls  very  far  short  of 
the  proposition  that  a  statute  to  be  enacted  in  the  future  be- 
comes incorporated  into,  and  a  part  of,  a  contract  at  the  time 
such  contract  is  made;  it  clearly  cannot  be  incorporated  after- 
ward at  the  time  the  statute  is  ^^*^  enacted,  for  that  would  be 
to  modify  the  agreement,  and,  in  effect,  make  a  new  contract 
for  the  parties. 

Is  it  not  the  more  reasonable  view  that  it  is  not  a  matter 
of  contract  at  all,  and,  judgments  not  bearing  interest  at  the 
common  law,  he  may,  if  left  to  his  common-law  remedy,  re- 
cover such  damages  as  he  can  prove  have  accrued  to  him  by  be- 
ing deprived  of  the  use  of  his  money;  or,  if  regulated  by  a  stat- 
ute or  statutes,  such  sum  or  rate  as  the  statute  or  statutes 
have  fixed  as  the  value  of  the  use  of  the  money  during  the  time 
he  has  been  unreasonably  deprived  of  it?  This,  in  our  opinion, 
is  the  colrect  view. 

An  act  reducing  the  rate  of  interest  which  judgments  shall 
bear,  passed  after  the  rendition  of  the  judgment,  is  a  conclusive 
determination  by  the  legislature  that  the  damages  accruing  to 
the  judgment  creditor  by  being  deprived  of  the  use  of  the 
amount  due  are  measured  by  a  lower  rate  of  interest  during 
the  period  subsequent  to  the  taking  effect  of  the  act  than  from 
the  rendition  of  the  judgment  up  to  that  time.  If  this  view 
is  correct,  the  plaintiff  in  this  case  has  received  all  damages 
which  accrued  while  its  judgment  remained  unpaid,  and  none 
of  its  rights  have  been  destroyed  or  interfered  with  by  legisla- 
tion. The  defendants'  obligation  to  pay  interest  being  simply 
that  which  the  law  imposed,  they  discharged  that  obligation 
by  paying  what  the  law  exacted. 

The  specific  answer  to  the  question  reserved  is  that  the  in- 
terest should  be  calculated  at  the  rate  of  twelve  per  cent  up  to 
February  11,  1S95,  and  at  eight  per  cent  thereafter. 

Potter,  C.  J.,  and  Knight,  J.,  concur. 


INTEREST  ON  JUDGMENTS.— At  the  common  law  judgments 
carry  no  interest;  its  allowance  on  judgments  is  controlled  entirely 
by  statute:  Hoyt  v.  Beach.  104  Iowa,  257.  C>5  Am.  St.  Rep.  461. 

INTEREST  ON  JUDGMENTS— RATE  OF.— If  it  is  stipulated 
tliat  a  mortgage  shall  bear  seven  per  cent  interest  until  paid,  and 
after  its  maturity,  but  before  the  entry  of  judgment  thereon,  the 
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legal  rate  of  Interest  Is  reduced  to  six  per  cent,  seven  per  cent 
Interest  will  be  allowed  until  the  decision  of  the  case  and  six  per 
cent  after  the  entry  of  the  judgment:  Note  to  O'Brien  v.  loung.  47 
Am.  Rep.  73.  See,  too,  the  note  to  Brlggs  v.  Wlnsmith,  80  Am.  Rep. 
49. 

INTEREST  ON  JUDGMENTS--CHANGB  IN  LEGAL  RATE.— 
If,  after  the  recovery  of  a  judgment,  the  statutory  rate  of  Interest 
Is  changed,  the  judgment  will  bear  the  rate  prescribed  by  the  law 
when  it  was  entered:  Note  to  O'Brien  v.  Young,  47  Am.  Rep.  73. 
Compare  the  note  to  Brlggs  v.  Wlnsmith,  30  Am.  Rep.  49,  50. 

INTEREST— RATE  AFTER  MATURITY  OF  OBLIGATION.- 
After  a  breach  of  a  contract  to  pay  money.  Interest  Is  given  as  dam- 
ages, and  is  recoverable  by  the  statute  and  not  by  virtue  of  the  con- 
tract: Note  to  O'Brien  v.  Young,  47  Am.  Rep.  73-75;  and  the  meas- 
ure of  damages  Is  the  rate  fixed  by  law:  Note  to  Mason  v,  Callender, 
72  Am.  Dec.  116.  See,  also,  the  extended  note  to  Brlggs  t.  Win* 
smith,  SO  Am.  Rep.  47-60u 
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ADOPTION,  validity  of  proceedings,  146. 
ADVERSE  POSSESSION  of  an  alley,  392. 
AGENTS,  when  obligation  signed  by.  Is  that  of  principal,  204. 
ALIBI,  as  a  defense,  burden  of  proof  of,  503. 
APPEAL,  time  for,  court  cannot  extend,  874. 

ATTACHMENT  against  nonresidents,   affidavit   for  pnbllcatlon  of 
SHmmons  in.  684. 
against  nonresidents,  when  effective  and  to  what  extent,  68t. 

BANKRUPTCY,  federal  statute,  when  takes  effect,  151. 
BANKS  AND  BANKING.     See  Certificates  of  Deposit 
BENEFIT  SOCIETIES,  expulsion  of  members  by,  27«. 
BUYER'S  RISK,  defective  cars,  when  Included.  79. 

defective  packing,  whether  assumed,  79. 

goods  sold  in  transit,  effect  where,  79. 

meaning  of  terra,  78,  79. 

negligence  of  shipper  and  seller  not  assumed,  T9. 

property  in  the  goods,  whether  term  means  transfer  of,  18. 

risk  follows  title,  77. 

risk  in  buyer,  whetlior  title  In  him  or  not,  77,  T8. 

seller's  risk,  meaning  of  term,  78. 

CEMETERIES.     See   Dead   Bodies. 

CERTIFICATES  OF  DEPOSIT,  agent,  payment  to,  bank  itm  Oft* 

ble  to  principal,  59. 
asslsnment   of,   56. 

bank,  liability  of  on  certificate.  58-61. 
bank,  liability  of  where  no  money  deposited,  50. 
banks,  power  of  to  issue.  44-46. 

bills  and  notes,  not  issued  as,  to  circulate  as  money,  44,  4k 
currency,  whether  negotiable  wlien  payable  In.  52,  6S. 
current  funds,  whether  negotiable  when  payable  In,  61-01, 
debtor  and  creditor,  relation  of  established  by,  44. 
definition,  43,  44. 

demand  certificates,   whether  due   Immediately  or  ooij  <m  de- 
mand,  48-51. 
deiiiaml  for  payment,  when  made,  54,  55. 
deposit  and  not  a  loan,  44. 
equities,  wlien  subject  to,  50.  51. 
forged  Indorsement,  payment  on,  riglits  of  bank,  88. 

(.'Ml) 
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CERTIFICATES  OF  DEPOSIT,  forged  Indorsement,  payment  on, 

rights  of  depositor,  58. 

fraudulent,  liability  of  bank  on,  59-61. 

guardian,  payment  to,  liability  of  bank,  59. 

Indemnity,  required  where  lost,  56,  57. 

Indorsement,  effect  of,  54,  55. 

Indorsement  of.  necessity  of  to  pass  title,  54. 

Indorsement  of,  whether  necessary,  55. 

indorser  of.  rights  and  liabilities  of,  54,  55. 

Interest  bearing  time  certificates,  power  of  banks  to  iBStie,  48,  46. 

Interest  on,  57. 

loan,  may  be  in  some  respects,  49. 

money,  not  to  circulate  as,  44,  45. 

money,  when  payable  In,  52,  53. 

nature  of  instrument,  46-55. 

negotiability,  46,  47. 

negotiability,  incidents  of,  apply  to  certificates,  68-56. 

negotiability,  must  contain  words  of,  51. 

negotiability,  not  impaired  by  using  word  "currency,"  62,  68. 

non-negotiable  in  Pennsylvania,  47. 

notice  to  depositor  of  fraudulent  character  of,  60,  6L 

notice,  when  indorser  of  entitled  to,  55. 

payment  of  lost  certificates,  56,  57. 

payment  of,  to  whom  and  under  what  circumstances,  56,  67. 

payment,  place  of,  55. 

post  notes,  certificates  not.  45. 

promissory  notes,  certificates  are,  46-51. 

promissory  notes,  difference  between  certificates  and,  46.  48,  49. 

promoters,  issuance  of  certificate  by,  liability  of  bank,  61. 

receipts,  certificates  not,  46. 

return  of,  necessity  for  before  payment,  56. 

statutes  forbidding  issue  of  notes  other  than  those  authorized, 
not  within,  44,  45. 

statute  of  limitations,  when  begin  to  run  against  certificate,  50. 

time  certificates,  when  due,  50. 

when  due  so  as  to  be  dishonored  paper,  50. 
CONTRACTS,  rescission  of  and  substitution  of  new  one,  considera- 
tion for,  708. 
COPARCENARY,  devise  to  coheirs  who  would  otherwise  take  In, 
effect  of,  155,  156. 

where  estates  In  do  not  exist,  effect  of  devise  to  coheirs,  158. 
CREDITOR'S  BILL,  lien  of,  407. 
CRIMINAL  TRIAL,  presence  of  the  accused  at,  761. 
CURTESY,  estate  by,  necessity  of  seisin  to  give,  487. 

DEAD   BODIES,  action   for  removal   from  cemetery  of,  based    on 
easement  or  license,  430. 
become  part  of  ground  in  which  they  are  buried,  427. 
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DEAD  BODIES,  bnrial  in  churchyard,  extent  of  right  of,  429. 

burial  of,  wlio  enfitle<l  to  as  Ix^tween  relatives,  425. 

coroner  ordering  autopsy  not  liable  for  mutilation  of,  428. 

custody  and  burial  of,  who  entitled  to,  425. 

damages  for  nuitilntioii  of.  iiKnitnl  siilTiM-inj^  an  element,  428. 

damajres  for  removal  of,  elements,  4.30. 

damages  recoverable  for  disinterment  of.  427. 

disinterm(>nt  of,  an   indict.able  offense,  42G,  427. 

eqult.able  jurisdiction  over,  420. 

heirs,  no  action  by,  against  physician  or  undertaker  for  exam- 
inin?  dead  body  to  ascertain  cause  of  death,  426. 

Injunction  by  heirs  to  prevent  removal  of,  427,  428. 

Injunction  to  prevent  removal  of,  429. 

legislature  may  autliorize  removal  of,  from  cemeteries,  429. 

mutilation  of,  damages  for,  may  be  recovered  by  one  entitled 
to  custody  of,  428. 

mutilation  of,  who  may  sue  to  recover  damages  for,  428. 

of  cliild.  right  of  parent  to  bury,  420. 

of  wife,  right  of  husliand  to  bury,  425. 

parents,  action  by,  for  deprivation  of  right  to  bury  child,  426^ 

possession  of,  after  burial,  who  entitled  to,  425,  426. 

possession  of,  before  burial,  who  entitled  to,  425. 

property  in,  none  at  common  law,  424,  425. 

public  cemeteries,  riglits  in,  of  one  who  buries  his  dead  there, 
427. 

public  cemeteries,  right  of  private  person  in  lot  in,   extent  of, 
430. 

removal  of,  after  burial,  right  of  next  of  kin  to,  428,  429. 

removal  of,  after  tenii^orary  interment,  who  has  right  to,  428. 

removal  of,  by  landowner  or  tomb-owner,  429,  430. 

removal  of,  right  to  after  burial,  428-430. 

replevin  not  lie  to  rvn^over  cofl^n  containing,  426. 

I'eplevin  of  cofiin  and  contc^nts  cannot  be  maintained,  429. 

rights  in,  after  burial,  420. 

riglits  in  and  to.  and  tlie  remedies  for  their  enforcement,  424-430. 

trespass  may  l>e  maintained  by  heirs  for  disinterment  of,  427. 

trespass  quare  clausum  f regit  for  removal  of,  from  cemetery, 
430. 

will,  one  may  dispose  of  his  own  remains  by,  425. 
DEATH  BY  WRONGBX'L  ACT,  action  for.  of  premature  child,  180. 
DEEDS,  acknowledgment  of,  when  sufficient,  810. 

delivery  of,  to  third  person,  119. 

unrecorded,  validity  and  effect  of,  790. 
DIVORCE,  connivance  and  condonation  bar  right  to,  205. 

foreign,  effect  on  property  riglits,  114. 

ELECTIUC   COMPANIES,   insulated   wirea  of.   imperfect,   liability 
for,  303. 
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B^STOPPEL  IN  PAIS,  doctrine  of,  may  be    applied   to    municipal 
corporations,  820. 
mutual  mistake  of  law  not  produce,  386. 
EVIDENCE,  circumstantial,  in  criminal  case,  proof  reqtilred,  218, 

See  Photographs. 
EXECUTORS    AND    ADMINISTRATORS,    limitation    of    action* 
agaii^^t,  by  creditor  who  desires  to  sell  decedent's  real  es- 
tate, 167. 

FELLOW-SERVANTS,  doctrine  of,  when  not  apply,  584-586. 
liability  of  master  for  injury  to,  general  rule,  584-586. 
may  also  be  a  vice-principal,  589-591. 
FORECLOSURE  redemption  from  sale  by,  for  part  of  debt,  218. 
FORMER  JEOPARDY,  what  Is,  358. 
FRAUDULENT  CONVEYANCES,  relationship  as  a  badge  of  fraud, 

285. 
FRAUDULENT   REFRESENTATION'S.   liability   for,  when   made 
through  a  third  person,  399. 

GIFTS  INTER  VIVOS,  what  constitute,  434. 
GUARANTY,  continuing,  what  is,  288. 

HEIRS,  estoppel  of,  to  deny  validity  of  Judicial  sales.  419. 
HUSBAND  AND  WIFE,  contracts  and  actions  between,  281,  282. 

ILLEGITIMATE  CHILDREN,  inheritance,  right  of,  133. 
INSOLVENCY  of  malier  and  indorser  of  promissory  note,  proof  of 

amount  of  note  by  holder,  371. 
INSURANCE,  oral  contract  of,  363. 
INTEREST,  liability  of  state  for,  650. 

on  judgments,  rate  of,  effect  of  change  of  statute,  939,  940. 

JUDGMENTS,  conclusiveness    of,    against    a    corporation  and  Its 
stockholders,  141. 
lien  of,  whether  take  priority  over  unrecorded  mortgage  pr  deed, 

845. 
vacating,  for  fraud,  when  allowed,  857. 

LANDLORD  AND  TENANT,  eviction,  what  amounts  to,  183. 
LEGACIES,  when  become  vested,  92. 

LIMITATION  OF  ACTIONS,  knowledge  of  fraud  as  affecting,  222. 
when  statute  will  run  in  favor  of  trustee,  734. 

MARRIAGE  contract,  effect  of  statute  requiring  solemnization,  410. 
MASTER  AND  SERVANT,  corporation  liable  as  master  for  failure 
to  perform  duties  owed  to  employSs,  603. 
duties  of  master  to  servant.  591-600. 
employing  competent  agent  to  perform  master's  duties  does  not 

relieve  master  from   liability,  594. 
fellow-servant,  foreman  when  and  when  not,  123. 
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MASTBtt  AND  SERVANT,  liability  of  master  to  servant,  600-607. 
master  liable  for  performance  of  duty  lie  owes  to  servant,  who- 
ever does  It,  606. 
master  liable  to  servant  for  failure  to  perform  personal  duties, 

though  delegated  to  another,  G02,  Gu3. 
master  must  adopt  safe  rules,  592-594,  599. 
master  must  furnish  safe  and  suitable  instrumentalltlea,  682. 
master  must  furnish  safe  place  to  work,  591,  592,  597. 
master  must  furnish  safe  tools  and  appliances,  592,  597. 
master  must  not  expose  servant  to  unnecessary  dangers,  59St 

599. 
master  must  use  due  diligence  In  furnishing  competent  servantSo 

592,  598. 
master  not  insurer  of  safety  of  servants,  603. 
negligence,  master's  freedom  from,  when  not  relieve  from  lia- 
bility, 603,  604. 
negligence  of  fellow-servant,  master  not  liable  for,  604. 
negligence  of  servant  wheu  negligence  of  master,  so  as  to  ren- 
der master  liable  to  another  servant,  603. 
negligence  on  part  of  injured  servant  precludes  recovery,  606j> 

007. 
risks  assumed  by  fellow-servant,  604. 
risks  assumed  by  servant,  GOO,  601. 
MAXIMS,  In  pari  delicto,  when  applicable,  778. 
MECilAiS'IC'IS  LIEN,  waiver  of,  579. 
MINES  AND  MINING,  continuity  of  vein  of  ore,  522. 

rights  of  aliens  as  to,  on  government  land,  724. 
MONOPOLIES,  restraints  on  competition,  between  those  engaged  to 

public  business,  195. 
MORTGAGES,  failure  to  record,  effect  of,  380. 

NEGLIGENCE,  Injuries  before  birth,  action  for,  180. 
NEGOTIABLE    INSTRUMENTS,   negotiability    of    note,  effect    of 

provisions  relating  to  default  in  payment    and    attorney's 

fees,  IfA. 
presentation  of,  71. 
NUISANCE,  when  use  of  building  Is,  whether  may  be  destroyed, 

788. 

PARTNERSHIP  cannot  be  formed  for  purpose  of  purchasing  at. 
tax  sales,  249. 
creditors,  right  to  paym^ont  out  of  partnership  assets,  557. 
PAYMENT  of  debt  by  stranger,  effect  of,  770. 
PHOTOGRAPHS  AS  EVIDENCE.  4(;8-47a. 
accuracy  of,  a  question  for  tlte  court,  470. 

accuracy  of,  must  be  sliown  to  be  at  time  of  accident,  472.  473. 
defendant's  appearance  at  time  of  crime  may  be  shown  by,  479. 
documents  liotli  public  and  priv.Tte  may  be  proved  by,  after  pre- 
liminary proof  of  accuracy,  470. 
A.M.  SI.   i:Ki>.,  Vol.  LaXV.-lO 
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PHOTOGRAPHS    AS    EVIDENCE,  family  resemblance    may    ba 
shown  by,  475. 
foundation  must  be  laid  for,  before  admissible,  468. 
handwriting  may  be  proved  by,  after  preliminary  proof  of  ac- 
curacy, 476,  477. 
Identification  of  person  by,  475,  476. 

identity  of  one  committing  larceny  may  be  shown  by,  4T9l 
in  criminal  cases  are  proper,  477. 
in  negligence  cases  are  admissible,  471,  472. 
judicial  notice  of  art  of  photography,  courts  take,  469. 
letters,  when  may  be  shown  by,  476. 

of  deceased  persons  are  admissible  on  question  of  Identity,  478. 
of  physical  condition  of  persons  injured  are  admissible,  473,  474. 
of  premises  and  physical  objects  generally  are  admissible,  469- 

473. 
of  premises  are  admissible,  where  Inspection  Impracticable,  471. 
of  signatures,  when   cannot   be   made   basis  of   comparison   of 

handwriting,  477. 
of  wounds  whicli  Idlled  deceased  are  admissible,  479. 
paternity  of  child  may  be  shown  by,  474,  475, 
preliminary  proof  of  accuracy  necessary,  4G9,  470,  472. 
proof  of  accuracy,  extent  of,  470. 

rejection  of,  not  generally  reviewable  on  appeal,  473. 
scene  of  crime  may  be  shown  by,  after  preliminary  proof  of  ac- 
curacy, 477,  478. 
secondary  evidence,  only  admitted  as,  468. 
showing  health  or  strength  ought  not  be  admitted,  474. 
Signatures  cannot  be  shown  by,  when  original  can  be  had,  47fl. 
signatures  may  l>e  proved  by,  476,  477. 
verification  of,  by  photographer  not  necessary,  471. 
verification  of,  who  may  furnish,  471. 
X-ray,  of  physical  injuries  are  admissil:»le,  474. 
POLICE   POWER,    municipal   corporations  enacting    laws    In    the 

exercise  of,   99. 
PRIMOGENITURE,  United  States,  the  rule  does  not  exist  In,  156. 
PUBLIC  LANDS,  cancellation  of  entry  on,  when  void,  880. 
cancellation  of  entry  on,  without  notice  is  void,  880. 
commissioner  of  landofHce,  jurisdiction  to  cancel  entries  on  land, 

service  by  publication,  881. 
commissioner  of  landoftice  must  act  judicially  on  entries,  881. 
commissioner  of  landotlice,  power  to  cancel  entries,  881, 
entry  on,  allowed  at  laudoffice,  prima  facie  valid.  880. 
entry  on,  canceled  only  by  due  process  of  law,  8S0. 
land  department,  decisions  of,  effect,  881,  882. 
land  department,  decisions  of,  when  may  be  attacked  and  how, 

881,    8S2. 
notice  to  entryman  required  before  cancellation  of  entry,  880. 
riglit  of  entryman  to  notice  and  hearing  before  cancellation  of 
entry.    SS0-SS2. 
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RAILROADS,  assault  by  employ^,  liability  for,  41. 
RECEIVERS  of  coriwrations,  powers  of,  201. 
RESTRAINT  OF  TRADE,  contracts  In,  validity  of,  178^ 

SALE,  avoiding  fraudulent,  417. 

See   Buyer's  Risk. 
STATUTES  affecting  particular  classes,  110. 

proof  of  enactment,  resort  to  legislative  journals,  903. 
STOPPAGE  IN  TRANSITU,  what  is,  32. 
SURETIES,  liability  of,  on  officer's  bond,  259. 

TAXES,  involuntary  payment  of,  when  recoverable.  93L 
TAX  TITLES,  adverse  claimant  taking,  effect  of,  231. 

agent  may  not  purchase,  231-233. 

agent  purchasing,  assignment  by,  effect,  232,  233. 

agent  purchasing,  voidable  but  not  void,  233. 

attorney  of  owner  of  land  purchasing,  when  may  and  when  not, 
233.  234. 

child  of  owner  may  purchase,  249. 

city  and  county  purchasing,  under  statutory  authority,  234,  236. 

cotenant  acquiring   through   third   parties,    when    he   may   and 
when  not,  239,  240. 

cotenant  cannot  purchase,   as  against  other  cotenants,  235-238. 

cotenant,  purchase  by,  is  payment  of  tax,  236. 

cotenant  purchasing,  entitled  to  reimbursement,  238. 

cotenant  purchasing.  Is  trustee  for  other  cotenants,   236-238. 

cotenant  wliether  In  possession  or  not  cannot  purchase,  237. 

cotenant   who   accepts  proceeds    from    tax   sale,   when   not   es- 
topped from  avoiding  sale,  238. 

defendant  out  of  possession,  pending  litigation,   may   not  pur- 
chase,  251. 

estoppel  to  acquire,  230. 

guardian  cannot  purchase,  to  ward's  property,  240. 

heirs  acquiring,  secure  no  additional  title,  240. 

husband  may  acquire,  to  land  of  which  wife  is  heir,  241. 

judgment  lienholder  may  purchase,  but  not  to  defeat  prior  mort- 
gage,  243. 

merger  of,  with  owner's  title,  248. 

mortgagee  by  purcliase  of,  cannot  defeat  prior  mortgage,  244, 
245. 

mortgagee  by  purchase  of,  from  third  party,  may  defeat  prior 
mortgage   wlien,   245. 

mortgagee  in  possessinn  cannot  purchase,  243.  244. 

mortgagee  out  of  possession  may  purchase,  unless  It  would  be 
a  fraud  on  the  mortgagor's  riglits,  244. 

mortgagor  by  purcli.T.'--e  of,  not  defeat  mortgagee's  lien,  245. 

mortgagor,  his  assignee,  or  grantee  by  purchase  of,  not  defeat 
mortgagee's  lien,  24(>,  247. 

mortgagor  or  mortgagee  may  bid  in.  If  other  not  object,  24G. 
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TAX  TITLES,  officer  conducting  sale  of,  cannot  purchase,  247,  248. 
officer  purchasing,  sale  voidable  only,  247. 
owner  may  purchase,  where  tax  levied  prior  to  his  ownership, 

249. 
owner  purchasing,  amounts  to  mere  payment  of  taxes,  248. 
owner  purchasing,  on  his  own  and  adjoining  land  assessed  to 

him,  acquires  no  title,  248. 
persons  bound  by  agreement  to  pay  taxes  cannot  purchase,  251, 

252. 
persons  In  possession  claiming  title  cannot  enlarge  Interest  by 

permitting  land  to  be  sold  for  taxes  and  purchasing,  250,  251. 
persons  in  possession  may  purchase,  if  under  no  duty  to  pay  tax, 

249,  250. 
persons  in  possession  under  defective  title  may  purchase,  251. 
persons  out  of  possession  claiming  under  void  tax  sale  may 

purchase,   251. 
purchase  of,  by  one  who  Is  under  no  duty  to  pay  taxes,  230. 
purchase  of,  by  one  whose  duty  it  Is  to  pay  taxes,  effect,  229,  230. 
purchase  of,  to  protect  title,  230. 

purchase  of,  when  deemed  mere  payment  of  taxes,  229. 
purchaser  at  administrator's  sale  not  acquire,  so  aa  to  cut  off 

mortgage,  247. 
purchaser  under  duty  to  pay  taxes  cannot  purchase,  as  against 

vendor,  253. 
state  as  purchaser  of,  235. 

successive  purchases  of,  not  strengthen  title,  230. 
tenant  at  sufferance  cannot  purchase,  252. 
tenant  for  life  cannot  purchase,  252. 
tenant  for  years  cannot  purchase,  252. 
tenant  cannot  purchase,  where  under  obligation  to  pay  taxes, 

241. 
tenant  may  acquire  valid,  if  under  no  obligation  to  pay  taxes, 

242. 
trustee  cannot  purchase,  253. 
trustee,  when  may  purchase,  230,  231. 
who  may  purchase  and  enforce,  229-253. 
wife  may  purchase,  though  husband  under  obligation  to  pay 

taxes,   240,  241. 
wife  of  mortgagor,  when  may  acquire,  as  against  mortgageo, 

247. 
TRIAL,  criminal,  Jurors  viewing  place  of  crime,  818. 

VICE-PRINCIPAL,  agent  intrusted  with  master's  dntlea  Is,  007. 

assistant  foreman  may  be,  when,  619. 

boss  of  chain  gang  is,  when,  608. 

bridge  builder  is,  master  liable  for  his  acts,  607. 

car  inspectors  when  mere  fellow-servants,  622,  62^ 

carpenter  is,  when  represents  master,  607. 
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VICE-PRINCIPAL,  conductor  of  freight  train  may  be,  when,  609, 

610. 
conductor  of  railway  train  is  generally,  608-611, 
conductor  of  train  not  a,  when,  610,  611. 
definition  of,  586. 

departmental  doctrine,  application  of,  625,  626. 
disobeying  orders,  master  not  liable  for,  605,  606. 
elevator  managers  and  instructors  may  be,  when,  611, 
employ(^s  may  be,  when,  GU. 

engineers  may  be,  when  and  toward  whom,  612,  618. 
engineer  on  railway  engine  may  be,  when,  612. 
engineers  when   not,  613. 
fellow-servant  rule  not  apply  to,  when,  605. 
foreman  helping  to  build  trestle  is  mere  fellow-servant,  6401 
foreman  is  only  fellow-servant  when,  620,  621. 
foreman  of  gang  Is,  when  doing  master's  work,  617,  618. 
foreman  of  gang  may  be,  when,  613-621. 
foreman  who  has  entire  charge  of  business  Is,  619,  620. 
Inspectors  of  machinery  and  other  appliances  are,  when,  621-624i 
machinists  may  be,  when,  621-624. 
master  mechanic  is,  when,  626. 
may  also  be  fellow-servant,  589-591. 
may  be  a  fellow-servant,  when,  605. 
millwright  may  be,  in  relation  to  a  sawyer,  626. 
mining  boss  is,  627. 

mining  superintendent  is,  and  represents  the  master,  626,  627. 
mixed  question  of  law  and  fact,  generally,  as  to  who  Is,  591. 
one  does  not  become,  by  fact  that  Injured  servant  Is  a  minor, 

591. 
one  performing  personal  duty  of  master  Is,  595. 
ordinary  miner  may  be,  when  and  when  not,  627,  628. 
power  to  employ  and  discharge,  whether  make  one  a,  615,  616, 
railroad  division  superintendent  Is,  637. 
railroad  employ6s  may  l:>e,  when,  628-631. 
railroad  yard  master  is,  generally,  640. 
railroad  section  boss  or  foreman  is  generally,  632-634. 
railroad  section  boss  or  track  foreman  when  not  a,  634. 
railroad  track  foreman  is,  when,  634. 
rank,  mere  superiority  in,  does  not  make  one  a,  604,  60Qk 
rank,  superiority  In,  when  makes  one  a,  605w 
repairers  of  machinery  are,  when.  621-624, 
respondeat  superior,  doctrine  of,  when  applies,  601,  602> 
roadmaster  of  railroad  may  1^,  when,  63L 
scaffold  builders  are,  when  and  when  not,  631,  632. 
section  boss  Is,  test  as  to  when,  633. 
ship  officer  is,  when,  G28. 
shipper  of  goods  is,  when,  so  as  to  represent  railroad  company, 

G34. 
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.VIOB-PRINCIPAL,  superintendents  of  departments  may  be,  when, 

624-626. 
superintendent  of  department  when  a  fellow-servant,  625. 
superintendent  when  a  fellow-servant,  637. 
superintendents  are,  when,  test  as  to,  635. 
superintendents  generally  may  be,  634-637. 
switchmen  are  not,  generally,  637. 

telegraph  operators  are,  when,  and  when  not,  637,  638. 
test  as  to  when  superintendent  of  department  Is,  624,  625. 
test  of,  is  the  nature  of  duty  of  employ^  and  capacity  in  which 

he  acted.  587-590. 
test  of,  whether  duty  to  be  performed  Is  one  which  master  owes 

to  servant,  588-591. 
test  to  determine  when  one  is,  as  applied  to  foreman  of  gang, 

615,  616. 
timber-yard  man  may  be,  when,  638. 
train  dispatcher  is,  generally,  638,  639. 

train  dispatcher  is  not,  as  to  telegraph  operators,  when,  639. 
trainmaster  is,  639. 
trestle  builder  is,  639,  640. 
when  one  authorized  to  employ  and  discharge  men  Is,  and  when 

not,  587. 
who  is  a,  584-640. 
yard  boss  of  lumber  yard  may  be,  when,  640. 

WILLS,  bequest  to  heir  of  personal  property  which  he  would  take 
by  distribution,  rule  as  to,  157-159. 

devise  to  heir  of  what  he  would  take  by  descent,  effect  where 
subject  to  a  charge  or  condition,  157. 

devise  to  heir  of  what  he  would  take  by  descent,  for  what  pur- 
pose valid,  159. 

devise  to  heir  of  what  he  would  take  by  descent,  must  be  ex- 
actly same  estate,  155. 

devise  to  heir  of  what  he  would  take  by  descent,  reasons  why, 
void,  not  apply  to  bequest  of  personal  property,  158,  159. 

devise  to  heir  of  what  he  would  take  by  descent,  reasons  for 
declaring  void,  158. 

devise  to  heir  of  what  he  would  take  by  descent,  rule  affects 
copyholds  and  freeholds,  157. 

devise  to  heir  of  what  he  would  take  by  descent,  rule  as  to,  154, 
155. 

devise  to  heir  of  what  he  would  take  by  descent,  where  but  one 
heir,  155,  156. 

devise  to  heirs  of  what  they  would  take  by  descent,  where  more 
than  one  heir,  155,  156. 

devise  to  heir  of  what  he  would  take  by  descent,  whether  re- 
lates to  testamentary  appointments,  157. 

devise  to  lieir  of  what  he  would  take  by  succession,  effect  of, 
154-159. 
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WILLS,  form  of,  209. 

revocation  of,  by  marriage,  133. 

trustees,  devise  to,  effect  of  where  heirs  get  In  quantity  sam& 
estate  as  they  would  take  by  descent,  156. 

WITNESSES,  PRIVILEGE  AS  TO  CRIMINATING  TESTIMONY, 
318-347. 
acquittal  of  charge  constitutes  waiver  of  privilege,  344. 
act  of  Congress  compelling  testimony   and  granting  immunity 

applies  to  state  courts,  347. 
appeal,  relief  on,  where  court  erroneously  allows  privilege,  339. 
asking  criminating  questions  is  proper,  332. 

compelling  to  disclose  physical  facts,  when  and  when  not  a  vio- 
lation of  privilege,  328-331. 
compelling  to  put  foot  in  track  violates  privilege,  329. 
constitutional  guaranty  cannot  be  abridged  by  statute,  345. 
constitutional  provisions  relating  to  the  privilege  of  a  witness 

to  refuse  to  give    criminating  testimony,  320-322. 
constitutional   safeguards  upholding  privilege,  320-322. 
court  determines  whether  answer  might  criminate,  340-342. 
criminal    case,  meaning    of,  as    applied    to    witness    testifying 

against  himself,  320-322. 
criminating  evidence   illegally   obtained,   when   admissible,  329, 

330. 
criminating  testimony,  what  is,  under  constitutional  provisions, 

320-322. 
cross-examination,  extent  of,  332-339. 
cross-examination,  general  rule  as  to  extent,  332. 
cross-examination  of  accused  defendant,  another  crime  may  be 

shown  if  relevant,  334,  335. 
cross-examination  of  accused  defendant,   as  fully  as  any  wit- 
ness, 333,  334. 
cross-examination   of  accused   defendant,   limited  extent  of   1q 

some  jurisdictions,  337,  338. 
cross-examination  of  defendant  in  criminal  case  and  other  wit- 
nesses, difference  between,  332,  333. 
cross-examination  of  defendant  limited  to  matters  testified  to 

on  direct  examination.  338. 
defendant  in  criminal  case  becoming  witness  waives  privilege- 
as  to  relevant  evidence,  333,  334- 
disgrace,    questions   which,   not   allowed   on   cross-examination, 

337,  347. 
disgrace  must  directly  appear,  to  excuse  testimony,  324. 
disgi-aee,  privilege  not  generally  extend  to  cases  where  exposed 

to,  324-326. 
disgrace,  reasons  why  privilege  should  include  testimony  show- 
ing. 324,  32.-). 
disgrace,   testimony    showing,   when   merely   discredits  witness^ 
he  may  claim  privilege,  325,  826. 
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WITNESSES,  PRIVILEGE  AS  TO  CRIMINATING  TESTIMONY. 

equity  allows  privilege  where  witness  subject  to  proseci*- 

tlon,  penalties,  or  forfeitures,  323. 
•vldence  forcibly  secured  outside  of  court,  when  and  when  not 

a  violation  of  privilege,  329-331. 
examination  before  grand  Jury,  privilege  applies  to,  320. 
examination  before  legislative  body,  privilege  applies  to,  820. 
general  rule  as  to,  318-320. 

good  faith  in  claiming  privilege,  when  need  not  appear,  342. 
Immunity  given  by  statute    must  be  complete    and  not  condi- 
tional, 347. 
Impeaching,  offenses  which  tend  to  discredit  a  witness,  when 

may  be  inquired  Into,  336,  337. 
Impeaching  questions  must  relate  to  recent  transactions,  337. 
Impeachment  by  collateral  offenses,  not  allowed  in  California, 

337. 
must  state  all,  If  discloses  part  of  transaction,  332. 
other  offenses  may  be  shown  on  cross-examination  of  accused 

defendant,  if  relevant,  334,  335. 
other  offenses  merely  affecting  credibility,  may  claim  privilege, 

337. 
other  offenses  than  one  testified  to,  witness  may  claim  privilege 

as  to,  335. 
pardon,  practice  of  giving,  not  deprive  witness  of  privilege,  346. 
penalties  and  forfeitures,  privilege  extends  to  cases  where  ex- 
posed to,  322,  323. 
penalties  of  a  remedial  nature,  privilege  not  extend  to,  323. 
privilege  a  personal  one,  339,  340. 
privilege,  counsel  may  not  claim  for  witness,  340. 
privilege  must  be  claimed  to  be  available,  332. 
privilege  not  excuse  from  being  sworn,  320. 
privilege,  when  counsel  or  party  to  suit  may  claim  for  witness, 

339,  340. 
prosecution  not  malie  defendant  its  own  witness,  339. 
recalling  witness  for  cross-examination  no  violation  of  privilege, 

327,  339. 
standing  up  for  identification  not  testifying  against  self,  326,  327. 
fitanding  up  for  purpose  other  than  Identification  a  violation  of 

privilege,  327. 
Statutes  abridging  privilege  and  freeing  from  prosecution,  344- 

347. 
Statute  compelling  testimony  and  granting  immunity  must  be 

coextensive  with  constitutional  guaranty,  345,  347. 
statute  compelliag  testimony   must   grant   complete    Immunity 

from  prosecution,  345-347. 
statute  compelling  testimony,   what  protection  must  be   given, 

345,  346. 
Statute  granting  immunity  relates  to  all  offenses  of  same  cbarao 
ter.  347. 
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.WITNESSES,  PRIVILEGE  AS  TO  CRnilNATINO  TESTnrONY, 
Statute  of  limitations  having  run  against  crime,  when  con- 
stitutes waiver  of  privilege,  344. 

taking  evidence  of  guilt  from  defendant,  when  not  amount  to 
testifying  against  self,  327-330. 

tendency  to  expose  to  penalty  sufficient  to  give  privilege,  822. 

tendency  to  incriminate  sufficient  to  excuse  testimony,  819. 

testifying  against  self,  what  Is,  326-881. 

testifying  before  grand  jury,  before  coroner,  or  at  fonner  trial 
not  deprive  of  privilege,  843,  844. 

waiver  of  privilege,  what  Is,  343,  844. 

when  privilege  should  be  claimed,  881. 

who  determines  criminating  tendency  of  answer,  840-S48. 

wltneu  determloei  criminating  tendenci  Qi  aoswcv  wben,  M2, 
84& 
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ABANDONMENT. 
See  Homesteads,  2. 

ABATEMENT. 
Bee  Creditor's  Bill,  1;  Interest,  1. 

ACCOMPLICES. 
ClOTtffNAL    DAW— ACCOMPLICE— WHO    IS    NOT.— A   per- 
son convicted  of  larceny  is  not  an  accomplice  witb  another  charged 
with  buying  and  receiving  the  stolen  property,  knowing  it  to  have 
been  stolea.     (State  v.  Knhlman,  438.) 

ACKNOWLEDGMENTS. 
See   Deeds,   1-8. 

ACTIONS. 

See  Agency,  4;  Associations,  2.  3;  Husband  and  Wife,  9-13;  Judgf- 

ments,  1;  Jurisdiction,  2,  3;  Landlord  and  Tenant,  1. 

ADOPTION. 

1.  AN  ADOPTION  STATUTE,  being  in  derogation  of  the  com- 
mon law  of  inheritance,  must  be  strictly  construed  as  against  the 
adopted  child.     (Watts  v.  Dull,  141.) 

2.  ADOPTION— PROCEDURE.— A  PETITION  in  adoption  pro- 
ceedings is  fatally  defective  if  it  fails  to  state,  in  accordance  with 
the  requirements  of  a  statute,  the  name  and  residence  of  the  par- 
ents, whether  the  parents  consent  to  such  adoption,  or  that  the  par- 
ents deserted  the  child  for  one  year  next  preceding  the  application. 
(Watts  V.  Dull,  141.) 

3.  ADOPTION— HUSBAND    NOT    JOINING    IN    PETITION.— 

Under  a  statute  providing  that  a  married  person  cannot  adopt  a 
child  unless  the  husband  or  wife  of  such  person  joins  in  the  peti- 
tion, a  married  woman  cannot  adopt  a  child  unless  her  husband 
joins  in  the  petition,  even  thougli  the  husband  is  insane  and  the 
wife  is  his  conservator.     (Watts  v.  Dull,  141.) 

4.  ADOPl^ION- RIGHT  TO  IXIIIOKIT.— A  child  by  adoption 
cannot  inlierit  from  the  adoptive  parent  unless  tlie  adoption  has 
been  had  in  strict  accordance  witli  the  statute.  (Watts  v.  Dull, 
141.) 

ADULTERY. 

See  Husband  and  Wife,  !?>:  Marriage  and  Divorce,  5. 

(965) 
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ADVERSE  POSSESSION. 

L  ADVERf?E  POSSESSION  —  MINERAL  INTERESTS.  —  Tbe 
grantees  in  a  deed  which  reserved  the  mineral  Interests  in  the  land 
conveyed  to  them  cannot,  as  against  the  grantors  or  their  privies, 
set  up  title  by  prescription  to  such  mineral  Interests,  unless  they 
have  In  some  manner  given  notice  to  the  grantors  or  their  privies 
that  they  Intended  to  hold  or  were  holding  adversely  to  them. 
(Houser  v.  Christian,  72.) 

2.  ADVERSE  POSSESSION— LIFE  TENANT  AND  REMAIN- 
DERMEN.—A  life  tenant  in  possession  or  his  grantee  during  the 
lifetime  of  the  former  cannot  hold  adversely  to  the  remaindermen. 

(Bo wen  v.  Brogan,  387.) 

3.  EASEMENTS.— PRESCRIPTIVE  RIGHTS  MAY  BE  AC- 
QUIRED IN  AN  ALLEY,  though  it  was  originally  laid  out  as  such. 
(Moon  V.  Mills,  390.) 

4.  DEEDS— COLOR  OF  TITLE.— The  fact  that  a  deed  to  prem- 
ises limits  their  use  to  a  particular  purpose  does  not  prevent  It 
from  constituting  color  of  title  in  ejectmoit.  (Petit  ▼.  wkut  etc.  B 
a  Ck>..  417.) 

See  Highways,  1,  I; 

AFFIDAVITS. 
See  Process,  2,  & 

AGENCY. 
L  AGENCY— POWER  TO  APPOINT  SERVANT  OS  8TTB- 
A6ENT.— An  agent's  authority  embraces  all  the  means  usual  and 
necessary  for  its  proper  execution;  hence  a  general  agent  may  ap- 
point a  servant  for  the  purpose  of  doing  some  particular  act,  not 
involving  the  exercise  of  discretion,  provided  it  Is  within  the  scope 
of  the  agency,  though  he  may  not  appoint  a  subagent  to  exercise 
discretionary  powers.    (McCroskey  v.  Hamilton,  79.) 

2.  AGENCY— OBLIGATION  OF  PRINCIPAL  AND  NOT  OF 
AGENT.— A  contract  of  guaranty  signed,  "Iowa  National  Bank,  by 
William  Daggett,  V.  P.,"  is  the  obligation  of  the  bank,  and  not  of 
the  signer,  Daggett,  notwithstanding  tlie  use  of  the  pronouns  "we" 
and  "our"  in  the  contract,    (Thilmany  v.  Iowa  Pamper  Bag  Co.,  259.) 

3.  AGENCY— LIABILITY  OP  AGENT  UPON  UNAUTHOR 
IZED  CONTRACT  OF  PRINCIPAL,— There  Is  no  implied  warranty 
by  an  agent  that  his  principal  has  authority  to  make  a  contract 
signed  by  the  agent,  and  the  agent,  acting  within  the  scope  of  bis 
authority,  is  not  answerable  upon  such  a  contract  where  his  prin- 
cipal is  not  bound  by  it  Hence,  as  a  national  bank  is  not  bound  by 
an  unauthorized  contract  of  guaranty,  an  officer  or  agent  of  the 
bank  cannot  be  held  personally  answerable  upon  such  a  contract 
made  by  him  within  the  scope  of  his  authority  on  behalf  of  the 
bank.     (Thilmany  v.  Iowa  Paper  Bag  Co.,  259.) 

4.  ACTION— RIGHT  OP,  WHERE  AGENCY  IS  KNOWN.— A 
third  person's  right  of  action  to  recover  money  lawfully  coHected 
by  an  agent  for  his  principal  is  against  the  principal  and  not 
against  the  agent,  where  the  plaintiff  knew  that  the  defendant  was 
merely  an  agent     (Wilson  v.  Wold,  846.) 

See  Estoppel,  3;  Husband  and  Wife,  1;  Insurance,  1,  4,  8,  9;  Mechan- 
ics' Liens,  9,  10;  Municipal  Corporations,  4;  NegotIai)le  Instru- 
ments, 4-6. 

ALIBI. 

See  Criminal  Law,  1-4. 
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■'  iXTENATION  OP  AFFECTIONa 

See  Husband  and  Wife,  12,  18. 

ALIENS. 
Bee  !\rinea  and  Mining,  2,  S. 

APPEAL. 

1.  APPBAI^STTFFICIENCY  OP  BOND— REVENUE  STAMP. 
Tbe  federal  war  revenue  law  of  1898  exempts  from  Its  operation 
bonds  used  in  legal  proceedings.  Hence,  an  appeal  bond  is  good, 
though  it  has  no  revenue  stamp  attached  to  the  certificate  of  the 
qualification  of  the  sui-eties  to  the  bond,  where  it  Is  otherwise  valid. 
(Dawson  v.  McCarty,  841.) 

2.  APPEAL^FINDING  OF  FACT  IN  EQUITY  CASES.— Much 
deference  is  due  to  the  finding  of  facts  by  the  trial  court  in  equity 
cases,  but  such  finding  is  not  binding  on  the  appellate  court,  and 
cannot  be  allowed  to  stand  when  clearly  erroneous.     (Blchardson 

V.  Smart.  488.) 

3.  APPBAL-FINDINGS-CONCLUSIVENESS  OF.— A  finding 
by  a  court  as  to  existence  of  an  agency,  which  would  be  a  question 
for  tJie  jury  upon  a  jury  trial.  Is  binding  upon  a  court  of  appeals. 
(Hunter  v.  Clarke,  IGO.) 

4.  APPEAL-WHAT  CONSIDERED— COURT  EXAMINING 
WITNESS.— If  no  objection  is  made  at  the  trial  to  the  action  of  the 
court  in  examining  witnesses,  to  the  exclusion  of  counseL,  no  ques- 
tion in  reganl  to  such  action  can  be  raised  on  appeal.  (Marshall  v. 
Crosse  Clothing  Co.,  181.) 

5.  APPEAL  FROM  ORDER  DIRECTING  A  T^RDICT.— If  a 
notice  states  that  the  appeal  is  taken  from  **th€  findings  and  judg- 
ment" of  the  trial  court,  but  the  record  fails  to  show  that  a  judg- 
ment was  rendered  on  the  verdict,  the  appeal  will  be  treated  as 
one  from  an  order  directing  a  verdict    (Clark  v.  Van  Loon,  219.) 

6.  APPEAL^INTERMEDIATE  ORDERS.— An  order  directing 
a  verdict  is  appealable,  under  a  statute  allowing  an  appeal  from 
an  intermediate  order  which  involves  the  merits,  or  which  ma- 
terially affects  the  final  decision.     (Clark  v.  Van  Loon,  219.) 

7.  AN  APPEAL  FROM  THE  VERDICT  OF  A  JURY  is  not  al- 
lowable.    (Clark  V.  Van  Loon,  219.) 

8.  APPEAI^ERROR  IN  EXCLUSION  OF  EVIDENCE.— It  is 
not  error  to  exclude  an  answer  where  it  does  not  appear  what  it 
was  expected  to  be,  where  it  is  presumably  hearsay,  and  where  It 
is  not  shown  that  anything  admissible  was  expected.  (Common- 
wealth V,  Chance,  806.) 

;■  APPEAL  —  NONPRE.TUDICIAL  EXCLUSION  OF  EVI- 
DENCE.—A  ruling  which  denies  the  admission  in  evidence  of  a 
letter  of  guaranty  is  without  prejudice  where  the  writing  of  it  Is 
admitted  by  the  guarantor.  (Thilmany  v.  Iowa  Paper  Bag  Co., 
259.) 

10.  APPEAL^NECESSITY  OP  .TUDGMENT.— The  right  to  an 
appeal  presupposes  a  judgment  after  a  hearing,  or  an  opportunity  to 
be  heard,  and  an  appeal  allowed  from  a  juiignient  rendered  with- 
out such  hearing  or  opportunity  must  be  dismissed.  (Delles  v. 
Pecftnd  Nat.  Rank.  S75.) 

11.  APPKAI^IONTKY  OF  .TUDGMENT.- The  judgment  of  the 
hM;n-(i  of  water  oonti-ol  ami  thv  entry  thoreof  in  its  records  are 
fM'l)-irnt>'  .'lots,  and  tlu-  tiiiic  in  whit'h  an  appeal  from  such  jndg- 
TiU'iit  niMv  he  tnlcci]  doi-s  not  lu'L'in  to  rnn  until  tho  entry  thereof 
in  tli''  rivcnds  of  tlie  board.     (.Daley  v.   Anderson,  STO.) 
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12.  APPEAT^EXTRY  OF  JUDGMENT.— Entry  Is  not  essential 
to  the  validity  of  a  Judgment,  but  It  Is,  as  a  general  rule,  a  pre- 
requisite to  the  right  of  appeal.     (Daley  v.  Anderson,  870.) 

13.  APPEAI^TIME  IN  WHICH  MAY  RE  TAKEN.— A  statu- 
tory provision  limiting  the  time  of  appeal  is  jurisdictional,  and 
such  time  cannot  be  enlarged  by  the  court  nor  by  agreement  of 
the  parties,  and  if  a  notice  of  appeal  is  not  filed  within  the  time 
prescrit)ed  by  law.  the  appellate  court  Is  without  jurisdiction  to  en- 
tertain such  appeal.     (Daley  v.  Anderson,  870.) 

14.  APPEALf-COMPUTATION  OP  TIME  FOR.— Under  a  stat- 
ute requiring  the  petition  on  appeal  to  be  filed  within  six  months 
after  the  appeal  is  perfected,  the  statute  is  complied  with  if  the 
appeal  Is  perfected  on  Ausru.st  30th,  and  the  petition  on  appeal  Is 
filed  on  the  following  February  28th.    (Daley  v.  Anderson,  870.) 

l.n.  APPEAI^DECTSIONS  ON  QUESTIONS  OF  FACTS— 
WHEN  NOT  REVERSED.— When  a  probate  appeal  is  taken  upon 
the  evidence  alone,  the  decision  of  the  probate  judge  on  questions 
of  fact  will  not  be  reversed  unless  It  clearly  appears  to  be  erro- 
neous, and  if  the  decree  is  warranted  by  any  reasonable  view  of  the 
tvidence  it  Is  to  stand.     (Brown  v.  Brown,  292.) 

16.  APPEAI..-THE    OPINION   OF   THE   TRIAL    COURT    IN 

granting  a  motion  for  a  new  trial  Is  no  part  of  the  record,  and  can- 
not be  resorted  to  for  the  purpose  of  adding  to  the  record  sought  to 
be  reyiewed.    (Butte  Mln.  Co.  v.  Soclete  Anonyme  etc.,  505.) 

17.  APPEAT^— DIRECrriNG  VERDICT— IT  IS  REVERSIBLE 
ERROR  to  direct  a  verdict  upon  conflicting  evidence  which  would 
have  warranted  a  finding  contrary  to  that  which  was  directed. 
(Tuck  V.  National  Bank  of  Athens,  69.) 

15.  APPEAT^INSTRUCTIONiS— ERROR.— The  omission  from  a 
requested  Instruction  of  the  words  "abiding  conviction  amounting 
to  a  moral  certainty,"  as  explanatory  of  the  obligation  of  the  gov- 
ernment to  prove  its  case  beyond  a  reasonable  doubt.  Is  not  error 
where  the  substance  of  the  instruction  has  been  given.  (Common- 
wealth V.  Chance,  306.) 

19.  EVIDENCE— PRESUMPTION  AS  TO  MATERIALITY  OP 
RE.TECTED  TESTIMONY.— If  testimony  of  a  witness  has  been  re- 
jected upon  the  sole  ground  of  his  Incompetency,  it  must  be  pre- 
sumed on  appeal  that  such  testimony  would  have  been  material 
without  any  statement  to  that  effect  in  the  record,  and  without  an 
offer  having  been  made  of  what  it  was  expected  to  prove  by  the 
witness.     (Owens  v.  Frank,  932.) 

20.  EVIDENCF>-PRE^UMPTION  AS  TO  MATERIALITY  OF 
RE.TECTED  TESTIMONY.— The  testimony  of  a  witness  respect- 
ing a  conversation  having  been  erroneously  excluded  on  the  ground 
tliat  such  conversation  was  privileged,  enough  appearing  to  show 
that  it  referred  to  a  sale  in  controversy,  It  must  be  presumed  on  ap- 
peal tliat  it  would  have  been  material  without  any  statement  of 
Avhat  it  was  claimed  would  be  elicited  thereby.  (Owens  v.  Frank, 
932.) 

21.  JUDGMENTS— STARE  DECISIS.— A  mere  doubt  concern- 
ing the  correctness  of  a  formtn-  decision  of  the  supreme  court  is  not 
sufficient  to  require  its  review,  but,  if  it  apnears  to  be  radically  un- 
sound and  to  suliserve  no  useful  purpose,  but,  on  the  contrary,  es- 
tablishes a  hardship  which  is  not  within  the  manifest  contempla- 
tion of  the  law,  and  if  no  injurious  results  are  likely  to  follow  a 
reversal,  no  princiitle  of  st,Tre  decisis  interferes  with  a  recnnsidora- 
tion  of  the  principlo  involved  and  a  reversal  of  the  doctrine  for- 
merly announced.    (Kelley  v.  Rhoads,  904.) 


Index.  959 

ARGUMENT  OF   COUNSBL. 
See  Trial  1. 

ASSAULT. 
See  Railroad  Companies, 

ASSIGNMENT. 

See  Chattel   Mort^ges,  4,   5;   Expectancies:  Suretyship,  2;   Wills, 

12,  13. 

ASSIGNMENT    FOR   BENEFIT    OF   CREDITORS. 

1.  AS.SIGNMENT  FOR  BENEFIT  OF  CREDITORS-PROOF 
AGAINST  ESTATE— LIABILITY  ON  NOTE— RIGHTS  OF  IN- 
DORSER.— Where  the  maker  of  a  note  has  made  an  assignment 
for  the  benefit  of  creditors,  a  holder  of  such  note  may  make  proof 
of  the  entire  debt  ajjaiust  the  assignor's  estate,  without  deducting 
a  partial  payment  made  by  the  indorser,  and  the  indorser  has  no 
right  by  reason  of  the  partial  payment  to  prove  the  amount  there- 
of against  the  estate  of  the  maker.     (Beales  v.  Mayher,  367.) 

2.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— WHEN 
NOT  FRAUDULENT— EMPLOYMENT  OF  DEBTOR  AS  CHIEF 
SALESMAN.— If  a  stock  of  merchandise  is  conveyed  to  a  trustee 
by  a  deed  of  assignment  for  tlie  benefit  of  creditors,  with  discre- 
tionary power  to  him  to  continue  the  business  for  a  limited  time, 
the  fact  that  he,  after  electing  to  continue  the  business,  employs 
the  debtor,  as  his  chief  salesman,  to  dispose  of  the  goods,  does  not 
Invalidate  the  deed.     (Hurst  v.  Leckie,  T'JS.) 

3.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— WHEN 
NOT  FRAUDULENT— CONDUCTING  BUSINESS.— If  a  stock  of 
merchandise  is  conveytnl  to  a  trustee  by  a  deed  of  assignment  for 
the  benefit  of  creditors,  neither  a  provision,  in  such  deed,  giving 
to  the  trustee  discretionary  power  to  run  and  operate  the  busi- 
nass  for  a  year,  if  he  deems  it  wise,  in  the  interest  of  creditors,  to 
do  so,  nor  a  provision  therein  empowering  him  to  replenish  the 
stock  by  cash  purchases  of  such  additional  stock  as  will  aid  in 
keeping  up  the  business  and  disposing  of  the  other  stock  to  a  better 
advantage,  renders  the  deed  fraudulent  per  se.  (Hurst  v.  Leckie, 
798.) 

4.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— VALID- 
ITY—RELEASE  CLAUSE.— If  a  debtor  makes  a  deed  of  assign- 
ment for  the  l>enefit  of  creditors  and  stipulates  therein  for  a  release 
from  Ids  debts  by  his  creditors,  he  must  convey  his  whole  estate, 
or  substantially  all,  and  where  the  deed  does  convey  the  whole 
tliereof,  except  that  exempt  by  law,  it  is  valid.  (Hurst  v.  Leckie, 
798.) 

n.  ASSIGNMENT  FOR  BENEF'IT  OF  CREDITORS— VALID- 
ITY—WITHHOLDING  PROPERTY.— If  a  deed  of  assignment  to 
a  trustee  for  the  benefit  of  creditors  conveys  the  whole  of  the 
deljtor's  estate,  the  fact  that  he  withholds  property,  not  exempt 
by  law,  does  not  invalidate  the  deed,  altliough  It  contains  a  re- 
lca.«e  clause,  for  the  trustee,  having  the  title,  may  recover  the  prop- 
irty  not  delivered.     (Hurst  v.  Lfckie.  798.) 

<i.  ASSK^rXMENT  FOR  BKNT^FIT  OF  CREDITORS -WHEN 
FRAUDULENT.— A  deed  of  assignment  for  the  benefit  of  credit- 
ors is  fraudulent,  if  it  reserves  any  benefit  to  the  grantor  himself; 
or  iiitfodiu'cs  such  limitations  iiiid  contiiiirencics  as  will  givt'  liim 
control  over  the  property,  or  its  pi-oceeds,  and  enable  him,  in  effect, 
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to  defeat  the  conveyance;  or  reserves  to  the  grantor  any  power  to 
revoke  the  Instmment;  or  stipulates  for  the  maintenance  of  the 
grantor  or  his  family;  or  provides  for  the  grantor'a  employment 
at  a  fixed  salary.    (Hurst  v.  Leckie,  798.) 

ASSOCIATED  PRESS. 
Bee  Oorporatlons,  4;  Injunctions,  2;  Monopolies. 

ASSOCIATIONS. 

1.  BENEFICIAL  ASSOCIATIONS-ACTION  ON  CBBTIFI- 
GATE  BY  FATHER  AS  BENEFICIARY.— A  father  designated  as 
the  beneficiary  in  a  certificate  of  a  benefit  association  is  author* 
Ized  to  sue  for  the  benefit,  although  the  member  was  a  minor  at  the 
time  of  his  death,  and  left  a  wife  and  child  surviving  him,  where 
the  by-laws  of  the  association  included  the  father  among  those 
whom  a  member  might  designate  as  his  beneficiaries.  (Byram  v. 
Sovereign  Camp  etc.,  265.) 

2.  BENEFICIAL  ASSOCIATIONS— ACTION  ON  CERTIFI- 
CATE AFTER  ILLEGAL  EXPULSION— DBFENSB.—It  is  no  de- 
fense to  an  action  brought  by  a  beneficiary  named  in  a  certificate  of 
a  benefit  association  that  the  member  failed  In  his  lifetime  to  pay 
an  installment  of  dues  where  the  order  had  proceeded  to  expel  him, 
but  in  an  unauthorized  way,  and  would  not  receive  his  dues,  thus 
causing  the  default  of  which  It  seeks  to  take  advantage.  (Byram 
v.  Sovereign  Camp  etc.,  265.) 

3.  BENEFICIAL  ASSOCIATIONS— ACPION  ON  CERTIFI- 
CATE AFTER  ILLEGAL  EXPULSION— MAINTENANCE  OF.— 
An  action  may  be  maintained  by  a  beneficiary  named  In  a  certifi- 
cate of  a  benefit  association,  where  proceedings  void  for  want  of 
jurisdiction  were  had  in  the  member's  lifetime  for  his  expulsion, 
and  he  was  not  therefore  expelled,  although  the  order  would  not 
recognize  the  member's  right  to  pay  assessments  or  his  connection 
with  the  association,  and  there  was  no  reinstatement  by  mandamus 
or  otherwise.    (Byram  v.  Sovereign  Camp  etc,  265.) 

4.  BENEFICIAL  ASSOCIATIONS— EXPULSION— EXHAUST- 
ING  REMEDIES— RESORT  TO  COURTS.— When  a  local  camp  of 
Woodmen  of  the  World  attempts  in  an  unauthorized  manner  to 
expel  a  member  thereof,  to  whom  a  benefit  certificate  has  been  is- 
sued, the  member  has  not  failed  to  exhaust  all  remedies  of  the  as- 
sociation before  resorting  to  the  courts  for  redress,  in  not  taking  an 
appeal  from  the  sovereign  commander  to  the  sovereign  camp, 
where  no  provision  is  made  for  such  an  appeal.  (Byram  v.  Sover- 
eign Camp  etc.,  265.) 

5.  BENEFICIAL  ASSOCIATIONS— EXPULSION— WHEN  IN- 
EFFBCTUALr-  RESORT  TO  COURTS.— If  a  local  camp  of  Wood- 
men of  the  World  attempts  in  an  unauthorized  manner  to  expel  a 
member  thereof,  to  whom  a  benefit  certificate  has  been  Issued,  he 
must  exhaust  all  remedies  of  the  association  before  resorting  to  the 
courts,  but  the  exercise  of  his  right  of  appeal  to  the  sovereign  com- 
mander and  that  officer's  approval  of  the  action  of  the  local  camp 
do  not  make  the  member's  expulsion  effectual.  (Byram  v.  Sover- 
eign Camp  etc.,  265.) 

6.  BENEFICIAL  ASSOCIATIONS— EXPUIvSION—ACQUIES- 
CENCE— WHAT  IS  NOT.— When  a  benefit  association  wrongfully 
attempts  to  expel  a  member  thereof,  without  complying  with  its 
procedure  in  cases  of  expulsion,  the  presence  of  the  member 
when  a  motion  is  made  for  his  expulsion,  and  his  failure  to  ob- 
ject to  the  unauthorized   proceeding  or  to  the  jurisdiction   of   the 
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•nier  to  expel  him  cannot  be  eonstrne<l  Into  an  acquiescence  In  the 
proceeding,  for  It  Is  void.     (Byrara  v.  Sovereign  Camp  etc.,  265.) 

7.  BENEFICIAL  ASSOCIATIONS  —  EXPULSION  —  WHEN 
VOID— JURISDICTIONAL  FACTS.— If  a  membor  of  a  benefit  as- 
sociation is  entitled,  under  its  by-laws,  to  have  charfres  in  writing 
preferred  and  notice  thereof  served  on  him,  as  well  as  notice  of  the 
time  and  place  of  trial,  these  are  jurisdictional  facts  which  the  as- 
sociation cannot  disregard.  Hence,  an  expulsion  without  writtctt 
charges,  without  notice  of  charges,  without  trial,  and  without  a 
finding  of  guilt,  but  upon  a  mere  motion  and  a  vote  of  tlio  order,  is- 
without  autliority  and  void.     (Byram  v.  Sovereign  Camp  etc.,  2G5.) 

8.  BENEFICIAL  ASSOCIATIONS— EXPULSION  OF  MEM- 
BERS—WHEN UNAUTHORIZED  AND  VOID.— A  benefit  associa- 
tion having  by-laws  which  prescribe  a  method  for  expelling  its 
members  must  be  governed  by  iliem.  Hence,  the  expulsion  of  a 
member  by  a  mere  vote  of  the  order,  upon  a  motion  made  for  that 
purpose,  is  void  when  tlie  by-laws  require  charges  in  writing  to  be 
preferred  and  notice  theroof  to  be  served  on  him,  as  well  as  notice 
of  the  time  and  place  of  trial.  (Bvram  v.  Sovereign  Camp  etc., 
265.) 

See  Insurance,  15;  Judgments.  4. 

ATTACHMENT. 

1.  ATTAOnMENT.- A  :\rrNTCTPAL  CORPORATION  MAY  BE? 
GARNTSHED  or  attached  for  an  ordinary  debt  which  it  owes  to  a 
tliird  person,  though  he  is  a  noni'esident.  (I'ortsmouth  (ias  Co.  v. 
Sanford.  778.) 

2.  ATTACITMENT.-REAL  PROPERTY  FRAUDULENTLY 
roxVEYED  by  a  debtor  is  subject  to  attachment.  ^Bank  of  CoL 
fax  V.  Richardson,  604.) 

^.  ATTACTTMEXT  OF  Xnxr;ESIDEXT'S  PROPERTY— .TURIS- 
DICTION— COLLATERAL  ATTACK.— A  judicial  requirement,  in 
an  action  on  a  money  demand  against  a  nonresident,  that  any  prop- 
erty to  be  afi'ccted  liy  tlie  adjudication  must  be  brought  under  the 
control  of  the  court,  in  the  first  insUmce,  by  attachment,  is  satis- 
fied, and  the  court  aco.uiros  sntticient  jurisdiction  of  the  res  to  pro- 
tect its  proceedins  from  collateral  attack,  when  the  property  of 
the  defrndnnt  has  iieen  actnaHy  brought  within  the  power  and  con- 
trol of  the  court  by  a  s.Mzure  under  a  lawful  attachment,  although 
there  may  be  irregularities  or  even  '^rror  in  the  attachment  pro- 
ceedin.u-s.     (P.ank  of  Colfax  v.    Riclii.^-ilson,  6(!4.) 

4.  ATTACITMEXT  — LEVY  UPON  UXOCCUPIED  REAL 
PROPERTY— WHEN  VALID.— Under  a  statute  which  provides 
that  real  property  may  be  attached,  where  there  is  no  occupant,  by 
leavinc:  a  copy  of  the  Avrit  in  a  "conspicuous"  place  thereon,  a  valid 
attachment  of  such  property  may  be  so  made  If  the  officer,  at  the 
time  of  Ills  levy,  cannot  find  anyone  visibly  occupying  the  land, 
(I';ink  of  Colfax  v.  Richardson,  GG4.) 

5.  ATTACHMENT— LEVY- "LEAVING  COPY"  OF  WRIT— 
WHAT  IS  —If  an  officer,  in  attaching  unoccupied  real  property,  is* 
required  by   statute  to  leave  a  copy  of  the   writ  in  a  conspicuous 

;il;iec  iluTi'^'n,  ir  must  be  hvll.  in  a  collatern!  attack  upon  tlie  judg- 
Hient  in  the  main  action,  tliat  tlie  "posting"  of  the  copy  in  such  place 
is  suUifient.     (I'-.M-ik  of  Colfax  v.  Richardson,  iM'A.) 

6.  ATTACITMEXT— RETT- RX—Sin^FlCIEXCY  OF— ABSEXCn 
OF  OCCUPAXT.— AVhen  real  property  Is  af.ached  and  the  returu 
n cites  tliat  tliere  was  "no  occupant  thereof  on  tlie  premisf^."  tliis 
in  sufli(/ient  to  show  tliat  the  premises  were  unoccupied  at  tlie  time 

.\M,  St,  J:i,1'.,  Vol.  L.\a\'.--j1 
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they  were  attached,  and  the  return  should  not  be  construed  to 
mean  that  the  premises  were  actually  occupied,  but  that  the  occu- 
pant was  temporarily  absent  at  the  time  of  the  officer's  visit, 
(Bank  of  Colfax  v.  Richardson,  604.) 

7.  ATTACHMENT— RETURN— SUFFICIENCY  OF— OWNER- 
SHIP OF  PROPERTY— An  omission  In  the  return  on  an  attach- 
ment of  real  property  to  state  that  the  land  attached  was  the  prop- 
erty of  the  defendant  in  the  writ  does  not  render  the  return  Insuffl- 

ciont  upon  a  collateral  attack.     (Bank  of  Colfax  v.  Richardson,  604.) 

8.  ATTACHMENT— REa^URN-SUFFIGIENOY  OF— UNOCCU- 
PIED REAL  PROPERTY— LEAVING  COPY  IN  "CONSPICUOUS" 
PLACE. — When  an  officer,  in  attaching  real  property  where  there 
is  no  occupant,  is  required  by  statute  to  leave  a  copy  of  the  writ 
in  a  "conspicuous"  place  thereon,  and  certifies  that  he  has  done 
so,  his  return  is  sufficient,  when  the  judgment  in  the  main  action 
is  questioned  collaterally,  without  pointing  out  the  particular  place 

where  the  copy  was  left.     (Bank  of  Colfax  v.  Richardson,  604.) 

9.  ATTACHMENT  —  TRUSTEE  PROCESS  —  RETURNING 
'GOODS  CARRIED  TO  DISTANT  PORT.-When  goods  of  the  de- 
fendant have  been  laden  on  board  ship  by  an  alleged  trustee,  for 
carriage  to  a  distant  port,  and  the  expense  and  delay  attending  the 
unloading  of  them  will  be  as  much  as  they  are  worth,  the  trustee 
cannot  be  required  at  his  own  risk  to  transport  them  to  their  des- 
tination, and  then  to  return  them  to  the  port  of  shipment  in  order 
that  they  may  there  be  taken  on  execution  if  the  plaintiff  recovers 
judgment  against  the  defendant  (Van  Camp  etc.  Co.  v.  Plimpton, 
296.) 

10.  ATTACHMENT— TRUSTEE  PROCESS— GOODS  LOADED 
FOR  SHIPMENT.— If  the  freight  and  the  expense  of  unloading  the 
goods  and  of  the  delay  occasioned  to  a  carrier  as  trustee,  who  has 
been  served  with  process,  would  have  amounted  to  as  much  or 
more  than  the  value  of  the  goods,  the  trustee  is  not  required  to  un- 
load the  goods  so  that  they  may  be  taken  on  execution,  and  he  is 
entitled  to  be  discharged.     (Van  Camp  etc.  Co.  v.  Plimpton,  290.) 

See  Executions,  1;  Judgments,  11. 

ATTORNEY  AND  CLIENT. 
See  Trial,   1. 

BANKRUPTCY. 

1.  BANKRUPTCY-NATIONAL    ACT    OF-STATE    LAWS.-A 

national  bankruptcy  act,  from  the  time  it  goes  into  effect,  suspends 
the  operation  of  state  Insolvency  laws,  and  a  state  court  has  no 
.lurisdiction  over  assignment  proceedings,  begun  after  the  national 
iact  goes  into  effect.     (Ilarbaugh  v.  Costello,  147.) 

2.  BANKRUPTCY— NATIONAL  ACT— WHEN  TAKES  EF- 
FECT.—The  provision  of  the  national  bankrupt  act  that  the  filing 
of  petitions  shall  be  postponed  for  a  stated  time  does  not  prevent 
the  act  from  becoming  operative  from  the  date  of  its  passage,  and 
a  state  insolvency  law  is  superseded  from  and  after  that  date. 
(Harbaugh  v.  Costello,  147.) 

3.  INSOLVENCY— RIGHT  OF  HOLDER  OF  PROMISSORY 
NOTE  MADE  BY  INSOLVENT— LIABILITY  OF  MAKER  AND 
INDORSER.— Tlie  holder  of  a  note,  on  which  the  indorser's  liability 
has  become  absolute,  has  the  right  to  prove  the  full  amount  against 
estates  in  bankruptcy  of  both  maker  and  indorser,  provided  no  pay- 
ment from  eitiier  had  been  received  before  proof  made;  and  at'tyr 
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such  proof  the  receipt  of  dividends  from  one  estate  does  not  cut 
down  the  holder's  right  to  receive  dividends  on  the  wliole  amount 
proved  against  the  otlier  estate.    (Beals  v.  May  her,  3G7.) 

See  Corporations,  20-22. 

BANKS  AND  BANKING. 
BANKS.— A  CERTIFICATE  OF  DEPOSIT  Issued  by  a  bank, 
payable  to  the  order  of  the  depositor  "on  return  of  this  certiflcate 
properly  indorsed,"  is  not  due  immediately,  but  only  upon  presenta- 
tion thereof  at  the  bank  with  a  demand  for  pavm'ent.  (HlUslnger 
v.  Georgia  R.  R,  Bank,  42.) 

See  Corporations,   20-22;   Husband  and   Wife,   1. 

BASTARDS. 
See  Descent,   1,  2;  Judgments,   IG. 

BENEFICIARIES. 
See  Associations,  1;  Insurance,  12. 

BIGAMY. 
BIGAMY— SECOND  COMMON-LAW  MARRIAGE.— A  person 
who,  being  married,  contracts  a  common-law  marriage  lacking  the 
formalities  prescribed  by  statute  for  the  solemnization  of  marriages, 
is  guilty  of  bigamy.     (People  v.  Mendenhall,  408.) 

BONDS. 
See  Appeal,  1. 

BUILDING  ASSOCIATIONS. 
See  Insurance.   15;  .Judgments,  4. 

BURDEN  OF   PROOF. 
See  Criminal  Law,  3,  4,  8;  Fraudulent  Conveyances,  3. 

CEMETERIES. 
REPLEVIN.— A  HUMAN  CORPSE  IS  NOT  PROPERTY  and 

an  action  of  rt'pleviu  will  not  lie  for  its  return.  i,Keyes  v.  Konkel, 
423.) 

CHATTEL   MORTGAGES. 

1.  CHATTEL  MORTGAGES— RETENTION  OP  POSSESSION 
WITH  POWER  TO  SELL  IN  MORTGAGOR.— A  chattel  mortgage 
authorizing  the  mortgagor  to  retain  possession,  with  the  right  to 
sell  a  stock  of  goods  mortgaged  in  the  ordinary  and  usual  course 
of  trade,  if  otlierwise  good  is  valid,  provided  it  appoars  therein 
tliat  such  sales  are  to  be  for  the  benefit  of  the  mortgagee,  and  tliat 
the  mortgagor  Is  to  account  to  him  for  the  proceeds  of  the  sales. 
(Noyes  v.   Ross,  .'543.) 

2.  CHATTEL  MORTGAGES— RETAINING  LIVING  EX- 
PENSES TO  MORTGAGOR.— A  chattel  mortgage  is  not  invalid 
simply  because  it  authorizes  one  of  the  mortgagors  in  possession 
to  retain  liis  necessary  living  expenses  out  of  the  proceeds  of  sales 
of  the  mortgaged  proix>rty.     (Noyes  v.  Ross,  543.) 

3.  CHATTEL  MOjri'GAGES— SI'FFICIENCY  OF  DESCRIP- 
TION—P.VROL  E^TDENrE.-  A  chattel  mortgage  on  a  crop  of  hops, 
describeil  as  growing  upon  the  donation  land  claim  uf  a  person  named 
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In  a  desJcrnated  county  of  the  state  of  Ore^n,  Is  sufficiently  definite 
in  description  to  justify  the  admission  of  parol  testimony,  in  a  con- 
trov^M-sy  between  the  parties,  to  identify  the  property,  as,  under 
the  (lunation  laws  of  that  state,  a  person  could  obtain  but  one  gift 
of  land  from  the  government,  and  If  there  was  more  than  one 
person  of  the  same  name  who  had  obtained  a  donation,  the  num- 
ber of  the  notification  and  claim  would  enable  a  surveyor  to  locate 
the  premises.  In  such  a  case,  a  partial  description,  by  metes  and 
boimds,  given  In  the  mortgage,  may  be  regai-ded  as  surplusage. 
(Reinstein  v,  Roberts,  564.) 

4.  CHATTEL  MORTGAGES— WHEN  NOT  AN  ASSIGNMENT. 
A  cJiattel  mortgage  on  all  of  the  mortgagor's  property  intended  as 
a  lien  only,  the  mortgagor  retaining  possession  and  intending  to 
continue  in  business,  and  not  to  convey  the  title  or  right  of  pos- 
session, does  not  operate  as  an  assignment  in  favor  of  the  mort- 
gagee as  a  creditor.     (Noyes  v.  Ross,  543.) 

5.  CHATTEL  MORTGAGES— WHEN  NOT  AN  ASSIGNMENT, 
The  fact  that  a  chattel  mortgage  upon  all  of  the  debtor's  property 
operates  to  secure  certain  creditors  does  not  of  itself  make  the 
security  an  assignment,  where  the  written  contract  and  the  acts 
thereunder  show  an  intention  to  give  a  security  only.  (Noyes  v. 
Ross,  543.) 

6.  CHATTEL  MORTGAGES.-UNAUTHORIZED  sale  of  mort- 
gaged  chattels  by  the  mortgagee  before  the  maturity  of  the  debt, 
the  mortgagor  acquiescing  in  the  sale  and  the  mortgage  being  other- 
wise valid,  is  not  fraudulent  aud  void  as  to  other  creditors  of  the 
mortgagor  who  had  no  lien  on  the  property.     (Noyes  v.  Ross,  543.) 

7.  CHATTEL  MORTGAGES— FRAUD  ON  CREDITORS.— A 
chattel  mortgage  on  a  stock  of  goods  which  are  only  reasonable 
security  for  the  debt  secured,  providing  tliat  the  mortgagors  may 
remain  in  possession  and  sell  at  retail  in  the  usual  way  of  business 
for  cash,  or  on  a  certain  limited  credit  to  responsible  persons,  and 
account  to  the  mortgagee  for  the  procoeSs  of  the  sales,  one  of  the 
mortgagors  being  allowed  to  retain  living  expenses  from  such  pro- 
ceeds, is  not  per  se  fraudulent  as  to  prior  creditors  of  the  mort- 
gagors, nor  is  it  rendered  fraudulent  by  the  fact  that  the  mortgagee, 
in  fear  of  losing  the  security,  sells  the  stock  of  goods  at  auction 
prior  to  the  maturity  of  his  debt.     (Noyes  v.  Ross.  543.) 

8.  CHATTEL  MORTGAGES^-COMrDNSATION  TO  MORT- 
GAGOR—FRAUD.— The  fact  that  a  chattel  mortgagor  in  possession 
is  allowed  to  draw  one  hundred  dollars  per  month  from  the  pro- 
ceeds of  the  sale  of  the  mortgaged  goods  from  the  date  of  the 
mortgage  to  the  time  of  the  sale  of  the  goods  by  the  mortgagee  is 
not  of  it.^elf  evidence  of  fraud   in  favor  of  other  creditors  of  the 

mortgagor.     (Noyes  v.  Ross,  543.) 

9.  CHAINED  MORTGAGES  —  PREFERENCES.—  Mortgagors 
have  a  right  to  secure  by  chattel  mortgage  a  debt  honestly  due, 
whether  to  a  relative  or  not,  even  when  such  action  leaves  nothing 
for  the  other  creditors,  provided  the  transaction  is  entered  into  in 
good  faith,  with  an  honest  intention.     (Noyes  v.  Rosa,  543.) 

10.  CHATTEL  MORTGAGES.— RELATIONSHIP  BETWEEN 
THE  MORTGAGOR  AND  MORTGAGEE  does  not  of  itself  render 
a  chattel  mortgage  fraudulent  or  invalid.     iNoyes  v.  Ross.  543.) 

11.  T:vTPT:\T'E.  PAROT,— IDEXTirir'ATION  OF  PROPERTY 
COVERED  BY  A  CHATTEL  MORTGAGE.— As  between  a  mort- 
gagor and  mortgagee  of  personal  property,  aud  also  as  betw<^en 
such  mortgagee  and  a  person  who  has  succeeded  to  the  intt-rest  of 
the  mortgagor,  with  actual  notice  of  the  mortgage,  parol  testimony 
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Is  admissible  to  Ide^ntify  the  property  which   waa  Intended  to  be 
given  as  security.     (Keinstein  v.  Roberts,  5G4.) 

See  Replevin,  3. 

.  CIRCUMSTANTIAL  EVIDENCB. 
See  Instructions,  9,  11, 

CITIZENSHIP. 
See  Corporations,  19;  Mines  and  Mining,  1,  S> 

COLLATERAL   ATTACK. 

See  Attachment,  3;    Guardian    and    Ward,  1,  2;    Judgments,  6-12; 

Public  Lands. 

COLOR  OF  TITLE. 
Bee  Adverse  Possession,  4. 

CONFESSION  OF  JUDGMENT. 
See  Judgments;   Mortgages,  & 

CONFLICT  OF  LAWS. 
See  Insurance,  19;  Limitation  of  Actions,  1. 

CONSTITUTIONAL  LAW. 
See  Police  Power;  Statutes;  Taxes,  3,  4. 

CONTRACTS. 

1.  CONTRACTS  IN  GENERAL  RESTRAINT  OF  TRADE  are 
void  as  being  against  public  policy,  but  contracts  in  partial  restraint 
of  trade  are  valid  and  enforceable,  if  reasonable  and  supported  by 
a   good   considei-ation.     (Lanzit   v.  Sefton  Mfg.   Co.,   171.) 

2.  CONTRACTS  —  RESTRAINT  OP  TRADE— WHEN  UN- 
REASOXAI'.LE.— A  contract  ^yllereby  a  manufacturer  of  paper 
novi^lries  soils  his  business  and  covenants  not  to  engage  in  such 
business  oitlier  directly  or  indirectly  anywhere  within  the  borders 
of  two  states  is  unreasonalile  and  against  public  policy,  where 
such  manufacturer  is  a  resident  of  one  of  the  states  and  It  does 
not  appear  that  the  restraint  was  necessary  to  protect  the  buyer, 
since  the  public  is  deprived  of  his  Industry  and  he  himself  is  i)re- 
cluded  from  pursuing  his  occupation,  (Lanzit  v.  Sefton  Mfg.  Co.. 
171.) 

3.  CONTRACTS— RESTRAINT  OF  TRADE— REASONABLE- 
NESS.—Whether  a  contract  in  restraint  of  trade  is  reasonable  or 
not  under  all  the  circumstances  of  tlie  case  is  a  question  to  be  de- 
termined by  the  court     (Lanzit  v.   Sefton  Mfg.  Co.,  171.) 

4.  CONTRACTSU-CANCELLATION  —  CONSLDERATION  FOR 
NEW  CONTRACT.— If.  tipon  the  breach  of  a  contract  to  deliver 
merchandiso  by  on'>  party,  the  otlu^r  party  agrees  to  accept  a  fixed 
quantity  and  qu.'ilily  of  morcliandise,  at  certain  times  and  prices, 
ditTerent  from  tliose  mentioned  in  the  original  contract,  this  worlds 
a  cancellation  of  tlie  old  contract,  and  is  a  sufficient  consideration 
for  tlie  new  one.     (l)nMfus  v.  ("olunibian  etc.  Co.,  704.) 

5.  rONTR.XCTS— C.\NnELL.\TIOX  —  CONSIDERATION  FOR 
NEW    CONTRACT. — The   mutual,   unexecuted   undertakings   of   an 
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existing  contract  are  a  sufficient  consideration  for  the  cancellation 
of  such  contract  and  the  substitution  of  a  new  one  with  different 
terms,  and  it  is  immaterial  if,  for  a  moment  during  the  Interval, 
there  is  technically  a  breach  of  the  old  agreement,  since  by  the  new 
agreement  both  parties  treat  the  old  one  as  an  existing  contract, 
and  mutually  agree  to  a  rescission  of  it.  (Dreifus  v.  Columbian  etc 
Co.,  704.) 

See  Husband  and  Wife,  6-S;  Insane  Persons;  Interest,  10,  IL 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence. 

CONVERSION. 
See  Wills,  11. 

CORPORATIONS, 
1.  CORPORATIONS— POWER  TO  CONTRACT.— A  street  rail- 
road  company  operating  by  horse  power  on  the  roadbed  of  a  turn- 
pike company  has  corporate  power  when  it  constructs  an  electric 
road  to  enter  into  a  contract  with  the  former  company  to  com- 
pensate it  for  the  increased  burden  placed  upon  its  property.  (Lit- 
tle Saw  Mill  etc.  Co.  v.  Federal  etc.  Ry.  Co.,  690.) 

2.  CORPORATIONS  -  CHARACTER— HOW  DETERMINED.— 
THE  UNL'SED  POWERS  of  a  corporation,  as  the  power  to  pur- 
chase, erect,  lease,  or  sell  telegraph  and  telephone  lines,  are  im- 
portant in  determining  the  character  of  a  corporation  under  its 
charter.     (Inter-Ocean  Pub.  Co.  v.  Associated  Press,  1S4.) 

3.  CORPORATIONS— PUBLIC  DUTIBS^CONTRACT.— The  ob- 
ligation to  serve  the  public,  of  a  corporation  whose  business  is  im- 
pressed with  a  public  use,  is  not  one  resting  on  contract,  but  grows 
out  of  the  fact  that  it  is  in  the  discharge  of  a  public  duty,  and  this 
duty  cannot  be  disregarded  by  a  contract  stipulation  that  it  should 
not  be  liable  to  discharge  such  public  duty.  (Inter-Ocean  Pub.  Co. 
V.  Associated  Press,  1S4.) 

4.  CORPORATION!^-NEWS— A.-^SOCIATED  PRF-«-PUBLIG 
USE.— A  corporation  known  as  the  Associated  Press,  organized  for 
the  sole  purpose  of  gathering  news  for  sale  and  publication,  has  de- 
voted its  property  to  a  public  use.  and  it  can  make  no  discrimination 
against  persons  wlio  wish  to  purcliase  information  and  news,  for 
the  purposes  of  publication,  which  it  was  created  to  furnish.  (Inter- 
Ocean  Pub.  Co.  V.  Associated  Press.  184.) 

5.  CORPORATIONS-PROPERTY  AS  TRUST  FUND.-Prop- 
erty  of  a  corporation  is  a  trust  fund  to  the  extent  that  it  must  l>e 
fairly  and  honestly  applied  to  the  purpose  for  which  it  was  obtained, 
and  held  by  virtue  of  the  law  creating  the  corporation,  and  in  case 
of  an  express  trust  created  by  mutual  confidence  and  contract  of  the 
parties,  the  statute  of  limitations  does  not  begin  to  run  until  the 
cestui  que  trust  has  actual  or  constructive  notice  of  the  repudiation 
of  the  trust.     (Crofoot  v,  Thatcher,  725.) 

6.  CORPORATIONS— PROPERTY  AS  TRUST  FUND-STAT- 
UTE OF  LIMITATIONS.— The  property  of  a  corporation,  including 
notes  for  unpaid  stock  subscriptions,  constitutes  a  trust  fund  for  tin* 
benefit  of  creditors,  and  creates  a  right  against  which  the  statute  of 
limitations  does  not  begin  to  run  until  the  beneficiaries  have  notice 
of  the  repudiation  of  tlie  trust.     (Crofoot  v.  Thatcher,  72.5.) 

7.  CORPORATION?— ASSETS  AS  TRUST  FUND.— The  capital 
•*ock  and  property  of  a  corporation  is  a  trust  fund  for  the  payment 
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of  its  debts,  and  the  assets  of  the  corporation  In  the  hands  of  its. 
Btockliolders  are  the  property  of  the  corporation,  and  subject  to  th& 
claims  of  its  creditors.     (Singer  v.  Hutchinson,  133.) 

8.  CORPORATIONS— PROPERTY  AND  STOCK.— The  tangible 
property  of  a  corporation  and  tlie  sliares  of  stocli  therein  are  sepa- 
rnte  and  distinct  Ivinds  of  property  and  belong  to  different  owners, 
tile  first  being  the  property  of  the  artificial  person — the  corporation 
—the  latter  the  property  of  the  individual  owner.  (Greeulcaf  v. 
Board  of  Review,  1G8.) 

r>.  CORPORATIONS— STATUTE  EXTENDING  JAFJH  OF— 
CONSTRUCTION.— A  statute  providing  that  corporations,  whose 
cliarters  may  liave  expired,  shall  continue  tlioir  corporate  capacity 
for  two  years  for  the  purposes  of  collecting  debts  and  selling  their 
property,  applies  to  corporations  created  after  its  passage  as  well 
as  to  tliose  then  existing.     (Singer  v.  Hutchinson,  133.) 

10.  CORPORATIONS  REPRESENT  THEIR  STOCKHOLDERS 
in  bringing  and  defending  suits  respecting  the  rights  and  obliga-- 
tious  of  the  corporation.     (Singer  v.  Hutchinson,  133.) 

11.  CORPORATIONS  REPRESENT  THEIR  STOCKHOLDERS' 
Id  all  matters  within  the  scope  of  their  corporate  powers  transacted 
in  good  faith  by  the  officers  of  the  corporation.  (Singer  v.  Hutch- 
inson, 133.) 

12.  CORPORATIONS— .TUDGMENT  AGAINST-CONCLUSIVE- 
NESS  OP— CREDITOR'S  BILL.— In  the  absence  of  fraud  or  want 
of  jurisdiction,  a  judgment  on  the  merits  against  a  corporation  by 
a  creditor  is  conclusive  of  the  amount  of  his  claim,  as  against 
stocl<holdors  made  defendants  to  a  creditor's  bill  to  reach  corporate 
assets  in  tlie  hands  of  such  sioclvlioiders,  (Singer  v.  Hutchinson, 
133.) 

13.  LnriT.XTION  OF  ACTIONS— STOCKHOLDERS'  LIABIL- 
ITY—CALL OR  DEMAND.— Stock  notes  payable  by  their  terms  on 
demand,  made  under  the  authority  of  a  statute  permitting  one-half 
of  the  capital  stock  of  a  joint  stock  insurance  company  to  be  evi- 
denced by  the  notes  of  the  stockholders  are  not  payal)le,  and  the 
statute  of  limitations  does  not  begin  to  run  against  tli^m  until  an 
actual  call  or  demand  has  been  made,  or  the  corporation  has  been 
adjudged  insolvent.     (Crofoot  v.  Thatcher,  725.) 

14.  CORPORATIONS— UNPAID  SUBSCRIPTIONS— STATUTE' 
OF  LIMITATIONS— DEMAND.— Unpaid  subscriptions  to  the  capi- 
tal stock  of  a  corporation  are  a  trust  fund,  and  tlie  statute  of  limi- 
tations has  no  application  thereto,  and  does  not  begin  to  run  until 
an  actual  call  or  demand  of  payment  is  made,  or  until  the  corpora- 
tion is  adjudged  insolvent.     (Crofoot  v.  Thatcher,  725.) 

15.  CORPORATIONS— LIABILITY  OF  DIRECTORS.-Directors 
of  a  corporation  are  not  merely  bound  to  be  lionest;  they  must  also 
be  diligent  and  cart^ful  in  tlie  performance  of  duties  tliey  have  un- 
dertaken. Tlioy  cannot  excuse  imprudence  on  tlie  ground  of  their 
ignorance  or  inexperience,  or  the  honesty  of  their  intentions;  and  if 
they  commit  an  error  of  judgment  through  mere  recklessness  or 
want  of  ordinary  prudence  or  skill,  they  may  be  held  liable  for  the 
conscvjuences.     (Warren  v.  Roltisoi),  7ul.) 

1().  CORPORATIONS— LIAI-II.l  TV  Ol'^  DIRECTORS.— If  direc- 
tors of  a  corporation,  acting  in  good  faith  aud  with  rea.sonable  care, 
skill,  and  diligence,  nevertheless  fall  into  a  mistake,  either  of  law 
or  fact,  causing  financial  loss,  they  cannot  be  lield  personally  liable 
for  the  cousetiuenees  tliereof.     (Warren  v.  Robison,  734.) 
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17.  CORrORATIONR-LIABILITY  OF  DIRECTORS— DELEGA- 
TION OF  AUTHORITY.— If  the  board  of  directors  of  a  corporation 
•delegate  Its  business  and  the  wliole  management  and  control  thereof 
to  Its  executive  officers,  they  cannot,  when  disaster  to  the  stocif hold- 
ers and  creditors  ensues  through  carelessness  and  mismanagement 
avoid  personal  liability  on  the  ground  tliat  they  did  not  know  of  the 
unfortunate  transactions,  and  were  iguoiant  of  the  business.  (War- 
ren V.  Robison,  734.) 

18.  CORPORATION?— LIABILITY  OF  DIRECTORS— Ui=;E  OF 
•CARE  AND  PRUDENCE.— The  directors  of  a  corporation  in  admin- 
istering its  affairs  must  exercise  ordinary  care,  skill,  and  dUigenee. 
They  must  give  the  business  under  their  care  such  attention  as  an 
ordinarily  discreet  business  man  would  give  to  his  own  concerns 
under  similar  circumstances,  and  it  is  incumbent  upon  them  to  de- 
vote so  much  of  their  time  to  their  trust  as  is  necessary  to  familiar- 
ize them  with  the  business  of  the  institution  and  direct  its  opera- 
tions.    (Warren  v.  Robison,  734.) 

19.  CORPORATIONS— CITIZENSHIP.— A  corporation  organ- 
ized under  the  laws  of  a  state  is  a  citizen  of  that  state.  (Wilson  v. 
Triumph  etc.  Co.,  718.) 

20.  C0RP0RATI0N.S1— INSOLVENT  NATIONAL  BANK-LIA- 
BILITY OF  STOCKHOLDER— PREFERENCES.— If  a  stockholder 
in  a  national  bank  dies  subsequent  to  the  insolvency  of  the  bank, 

t)ut  before  any  assessment  is  made  on  his  stock  on  account  of  such 
insolvency,  and  after  his  death  an  assessment  equal  to  the  full 
value  of  his  stock  is  made  upon  the  administrator  of  his  estate. 
and  when  his  estate  is  insolvent,  such  assessment  is  not  entitled 
to  be  given  a  preference  over  the  claims  of  the  general  creditors 
of  the  estate.     (Estate  of  Beard,  8S2.) 

21.  CORPORATIONS-INSOLVENT  NATIONAL  BANK-LIA- 
BILITY OF  STOCKHOLDEll-PREFERENCES.-The  statutory 
liability  of  a  stockholder  of  a  national  bank  to  pay  toward  its 
debts  a  sum  equal  to  the  face  value  of  his  stock,  is  not  entitled 
to  preferential  payment  out  of  the  funds  of  the  insolvent  debtor. 
'.(Estate  of  Beard,   882.) 

22.  CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDER—PREFERENCES.— The  assets  of  an  insolvent  stock- 
liolder  in  an  insolvent  national  bank,  whether  living  or  dead,  are 
not,  as  against  his  other  creditors,  subject  to  a  preferential  claim 
for  the  payment  of  his  statutory  liability  for  the  debts  of  the  bank 
for  an  amount  equal  to  the  par  value  of  his  stock.  (Estate  of 
Beard,  882.) 

23.  CORPOR.VTIONS— SEATr-PRESrMPTTON.— If  the  common 
*?eal  of  a  corporation  is  affixed  to  an  instrument  and  the  signatures 
of  the  proper  officers  are  proved,  it  is  presumed  that  the  officers  did 
not  exceed  their  authority,  and  the  seal  itself  Is  prima  facie  evidence 
that  it  was  affixed  by  proper  authority.  (Little  Saw  Mill  etc.  Co.  v. 
:Federal  etc.  Ry.   Co.,  GOO.) 

See  Creditor's  Bill,  3,  4;  Insurance,  19;  Receivers,  1;  Taxes,  1. 

COTENANCY. 
See  Fraudulent  Conveyances,  7,  9. 

COUNTIES. 
MUNICIPAL      CORPORATIONS.— Counties     are     municipal 
corporations  wlthiu  tlie  meaning  of  a  statute  providing  for  actions 
against   municipal   corporations   to    recover   back   taxes    wrongfully 
collected.     (Kelley  v.  Khoads,  904.) 

See  Estoppel,  3;  Interest,  12-14;  Officers. 
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COURTS. 
See  Associations,  4,  5;  Jurisdiction,  L 

CREDITOR'S  BILL. 

1.  CREDITORS'  BILLS  —  ABATEMENT  BY  DEATH.— The 
death  of  the  debtor  extiupuisbes  the  ripht  of  the  creditor  to  prose- 
cute a  pending  cri'ditor's  bill,  when  no  lien  exists.  (Beith  v.  Porter, 
4t)2.) 

2.  CREDITORS'  BILLS— LIEN  OF.— The  mere  filing  of  a  cred- 
itor's bill  does  not  of  itself  give  the  couii)laiuaut  a  lien  upon  the 
property  as  against  the  other  cr(!ditors.     (B(Mt1i  v.  Porter,  402.) 

0.  CORPORATIONS— CREDITOR'S  BILLS  AGAINST— PAR- 
TIES.—A  Judgment  creditor  of  a  corporation,  in  proceeding  by 
creditor's  bill  to  reach  assists  of  the  corporation  in  the  liands  of 
its  stockholders,  need  not  malve  all  of  such  stockholders  parties. 
(Singer  v.  Hutchinson,  133.) 

4.  CORPORATIONS— CREDITOR'S  BILLS  AGAINST-CROSS- 
BILT^r-PARTIES.— Upon  filing  a  creditor's  bill  against  part  of  the 
stockholders  in  a  corporation  to  reach  corporate  assets  in  their 
hands,  the  defendants,  if  tliey  desire  an  equitable  distribution  of  the 
burden  among  all  of  the  stockholders,  should  file  a  cross-bill,  or 
may  lile  an  original  bill  in  an  independent  action,  and  tlie  fact  tliat 
all  of  the  stockliolders  were  originally  joined  in  the  creditor's  bill 
does  not  excuse  the  filing  of  such  cross-bill,  if  the  bill  was  subse- 
quently dismissed  as  to  part  of  them.     (Singer  v.  Hutchinson.  133.) 

See    Corporations,    12. 

CRIMINAL  LAW. 

1.  CRIMINAL  LAW.— ALIBI  AS  A  DEFENSE  NEED  NOT  BE 
PROVED  by  a  preponderance  of  tlie  evidence.  Evidence  only  tend- 
ing to  prove  it  permits  its  consideration  as  raising  a  reasonable 
doubt  as  to  the  guilt  of  the  accused.     (State  v.  McClellan,  55S.) 

2.  CRIMINAL  LAW— ALIBI.— EVIDENCE  of  an  alibi  is  com- 
petent under  a  plea  of  not  guilty.     (State  v.  McClellan,  &5S.) 

3.  CRIMINAL  LAW— ALIBI— BURDEN  OF  PROOF.— Alibi  is 
not  a  sjtecial  defense  changing  the  presiiuiption  of  innocenc(\  or  re- 
lieviiig  the  prosecution  of  its  liurdt-n  of  proving  tlie  guilt  of  the  ac- 
cused beyond  a  reasonalde  dou!)t.     (State  v.  ]\IcClellan,  558.) 

4.  CRIMINAL  LAW— ALIBI— BURDEN  OF  PROOF.— The  bur- 
den of  proof  is  not  clianged  by  the  defense  of  an  alil)i,  and  if  the 
evidence  of  the  accused  upon  tliat  point  raises  a  reasonable  doubt  of 
his  guilt,  tlie  jury  must  ac(]uit,  althougli  not  satisfied  tliat  the 
alibi  is  clearly  establislied  as  a  fact.     (State  v.  McClellan.  55S.) 

5.  CRIMINAL  LAW  —  DISORDERLY  CONDUCT.— Where  a 
man  and  woman  in  an  intoxicated  condition  are  riding  on  a  street- 
car, using  profane  language  and  hugging  and  kissing  eacli  otlier, 
there  being  other  females  on  tlie  car,  this  is  indecent  and  disorderly 
conduct  in  tlie  presence  of  females,  though  tlie  female  passengers 
may  not  have  seen  or  heard  such  conduct.     (Sailors  v.  State,  17.) 

G.  CRIMINAL  LAW— NEGLECT  TO  SUPPORT  FAMILY. - 
Under  a  statute  providing  tliat  all  persons  who,  being  of  suilieieiit 
ability,  refuse  or  neglect  to  support  tlieir  families,  or  who  leave 
tlieir  wives  or  children  a  l)iirden  on  the  puldic,  shall  l>e  deemed  To 
lie  disorderly  persons,  a  person  wlio  neglects  or  refuses  to  support 
his  family  may  be  validly  convicted  of  being  a  disorderly  person, 
altliougli  sucli  fnmily  dcu'S  not  become  a  burden  upon  the  public. 
iPeople   V.   Malseh,   3S1.) 
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7.  INSANITY  AS  DEFENSE  TO  CRIME— IRRESISTIBLE  IM- 
PULSE.— A  person  who  commits  a  £rime  under  an  irresistible  im- 
pulse resulting  from  overpowerinie  mental  disease,  and  which  is  be- 

vond  his  control,  is  not  criminally  responsible  therefor.     (State  v. 
Peel,  529.) 

8.  INSANITY  AS  DEFENSE  TO  CRIME  —  BURDEN  OP 
PROOF.— The  burden  of  establishing  the  defense  of  insanity  by  a 
preponderance  of  the  evidence  is  never  cast  upon  the  accused,  and 
The  lojral  presumption  of  sanity  is  rel>utted  and  disappears  when- 
ever sufficient  proof  is  introduced  by  either  side  to  raise  a  reason- 
able doubt  of  the  sanity  of  the  accused.  The  burden  is  then  cast 
upon  the  prosecution  to  establish  the  guilt  of  the  accused  bej'ond 
such  reasonable  doubt.     (State  v.  Peel,  529.) 

9.  INSANITY  AS  DEFENSE  TO  CRIME.— Insanity  in  the  crim- 
inal law  as  a  defense  to  crime  is  any  defect,  wealiness,  or  disease  of 
the  mind,  rendering  it  incapable  of  entertaining,  or  preventing  its 
entertaining  in  the  particular  instance,  the  criminal  intent  which 
constitutes  one  of  the  elements  in  every  crime.  In  .the  formation 
of  this  intent  there  must  concur  knowledge  or  intellectual  compre- 
hension and  the  power  of  choice,  and  if  there  Is  no  intent  there  is 
no  crime.     (State  v.  Peel,  529.) 

10.  INSA^^TY  AS  DEFENSE  TO  CRIME.— A  person  may  have 
mental  capacity  and  intelligence  sufficient  to  distinguish  between 
right  and  wrong  with  reference  to  the  particular  act  in  question, 
and  to  understand  the  consequences  of  its  commission,  and  yet  be 
so  far  deprived  of  volition  and  self-control  by  the  overwhelming 
violence  of  mental  disease  that  he  is  not  capable  of  voluntary 
action,  and  therefore  not  able  to  choose  between  right  and  wrong, 
and  hence  incapable  of  entertaining  the  intent  necessary  to  consti- 
tute a  crime.     (State  v.  Peel,  529.) 

11.  INSANITY  AS  DEFENSE  TO  CRIME— IRRESISTIBLE  IM- 
PULSE.—If,  on  a  trial  for  homicide,  insanity  is  pleaded  as  a  de- 
fense, the  court  need  not  charge  on  the  effect  of  irresistible  homi- 
cidal impulse,  when  the  only  evidence  of  such  Impulse  is  defend- 
ant's statement  that  a  few  minutes  before  the  Ivilling  he  was  at- 
tacked with  a  dizzy  spell,  and  had  no  recollection  of  what  occurred 
thereafter  until  the  next  day.  His  act  must  then  liave  been  the  re- 
sult of  unconsciousnes-s  or  delirium,  while  irresistible  impulse  im- 
plies knowledge  of  right  and  wrong  in  some  degree.  (State  v.  Peel, 
529.) 

12.  INSANITY  AS  DEFENSE  TO  CRIME— IRRESISTIBLE 
IMPULSE.— To  be  criminally  responsible,  a  man  must  liave  reason 
enough  to  be  able  to  judge  of  the  character  and  consequence  of  the 
act  committed,  and  he  must  not  have  been  overcome  by  an  irre.«;isti- 
ble  impulse  arising  from  disease  affecting  the  mind.  (State  v.  Peel. 
529.) 

13.  INSANITY  AS  DEFENSE  TO  CRIME.— IRRESISTIBLE 
IMPULSE  leading  to  homicide  in  an  insane  person  is  a  good  de- 
fense, thougli  such  insane  person  was  able  to  distinguisli  between 
right  and  wrong,  but  with  the  sane  person  such  impulse  is  not  a  de- 
fense.    fState  V.  Peel,  529.) 

14.  CRIMINAL  LAW— FORMER  .JEOPARDY— RESENTENCE. 
A  person,  who  has  been  sentenced  by  a  court  having  jurisdiction 
of  the  offense  and  of  the  person,  and  wlio  has  served  a  substantial 
portion  of  tlie  time  for  which  he  was  sentenced,  can  be  resentenced 
if.  on  appeal  by  liim.  it  is  determined  tlint  tho  nris-lnni  sentence  was 
unlawful;  and  such  resentence  does  not  put  the  defendant  in  jeop- 
ardy twice,  or  constitute  a  second  punishment  for  the  same  of- 
fense.    (Commonwealth  v.  Murphy,  353.) 
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15.  CRnriNAL  LAW-FORMER  JEOPARDY  -DE^^IURRER  TO 
PLEA  OF.— If  a  person  charged  with  forging  a  note  offers  as  a  ph>a 
in  bar  his  previous  trial  and  acquittal  of  uttering  aud  having  in  his 
possession  such  note,  and  the  prosecution  enters  a  demurrer  to  sucli 
plea,  the  sufficiency  of  the  plea  is  a  question  of  law  for  the  court 
to  decide.     (State  v.   Williams,   441.) 

10.  CRIMINAL  LAW— FORMER  JEOPARDY— DEMURRER  TO 
PliE.V  OF.— If  a  pl(\T  of  formi-r  ponvictidn  or  acquittal  on  its  face 
phows  that  the  defendant  Is  not  Indicted  for  the  offense  described 
in  the  special  ploa,  a  (i-'murrer  to  sucli  plea  is  proper  practice. 
(State  V.  Williams,  441.) 

17.  CRIMINAL  LAW— FORMER  JEOPARDY.— If  one  offense  is 
a  necessary  element  in  and  constitutes  an  essential  part  of  another 
offense,  and  both  are  in  fact  but  one  transaction,  a  conviction  or  ac- 
quittal of  one  is  a  bar  to  a  prosecution  of  the  other.  (State  v.  Will- 
iams, 441.) 

See  Accomplices;  Forgery;    Instructions,  7-11;   Trial. 

CROPS. 
See  Executions,  2;  Landlord  and  Tenant,  11. 

CURTESY. 
ESTATES— CURTESY.— RIGHT  OF  SEISIN  during  cover- 
ture is  essential  to  an  estate  of  curtesy  initiate.  If  the  remainder- 
man dies  before  the  life  tenant,  the  husband  of  such  remaindermau 
cannot  claim  an  estate  by  curtesy  in  his  wife's  land  after  the  death 
of  the  tenant  for  life.     (Cox  v.  Boyce,  483.) 

DAMAGES. 
See  Municipal  Corporations,  1;  New  Trial,  3;  Replevin,  4. 

DAMS. 
See  Municipal  Corporations.  2. 

DANGEROUS  PREMISES. 
See  Municipal  Corporations,  8-10;  Negligence,  4. 

DEAD    BODIES. 
See  Cemeteries. 

DEEDS. 

1.  DEEDS— ACKNOWLEDGMENT  OF  MUST  COMPLY  WITH 
STATUTORY  FOR]M.— To  authorize  the  admission  of  a  deed  to 
rtHJord,  its  aclinowledgment,  aud  the  certificate  thereof,  must  sub- 
stantially comply  with  the  form  prescribed  by  stature.  (Hurst  v. 
Leckie,   70S.) 

2.  EVIDEXCE— O:\nSSIONS  IN  ACKNOWLEDGMENT  OP 
DEED  CANNOT  BE  SUPPLIED  BY  PAROL.— As  the  aclaiowlodg- 
ment  of  a  deed,  and  tlie  certificate  thereof,  must  cout<ain.  sub- 
,stantially,  all  the  reciuisites  of  tlie  form  prescribed  by  statute,  no 
omission  therein  can  L»e  supplied  by  parol  evidence,  (llursi  v. 
Leclcie,   THS.) 

?,.  ArKNOWT>EDGMFNT  OF  DEED.  AND  CERTIFICATE- 
WHEN  SUFFICIENT.— If  a  deed  is  entitled  to  record  upon  being 
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acknowledg'ed  before  "a  commissioner  In  chancery  of  a  court  of  rec- 
ord." and,  under  the  laws  of  the  state,  there  are  no  such  officers 
except  commissioners  In  chancery  of  the  circuit  and  corporation 
courts,  which  are  courts  of  record,  a  deed  should  be  admitted  to 
record  where  its  certificate  of  acknowledgment  defines  the  terri- 
torial Jurisdiction  of  tlie  officer  taking  It  to  have  been  a  city  named, 
certifies  in  the  body  thereof  tliat  it  was  made  before  him  as  a  com- 
missioner In  chancery  for  such  city,  and  is  subscribed  by  him  as 
a  commissioner  in  chancery,  and  where  there  was  no  circuit  court 
at  the  time  for  such  city.  A  commissioner  in  chancery,  whose  ter- 
ritorial jurisdiction  was  limited  to  that  city,  was  plainly  a  com- 
missioner in  chancery  of  the  corporation  court  of  that  city,  and  the 
certificate,  therefore,  shows  on  its  face  that  he  was  a  person  au- 
thorized by  law  to  take  acknowledgments  to  deeds.  (Hurst  v. 
Leckie,  798.) 

4.  DEEDS— DELIVERY  TO  THIRD  PERSON.— Acceptance  of 
a  deed  by  the  grantee  relates  back  to  the  time  of  its  delivery  to  a 
third  person  for  him,  although  he  was  not  then  aware  of  its  execu- 
tion, if  he  had  assented  thereto,  and  no  rights  of  third  parties  had 
Intervened.     (Clark  v.  Clark,  115.) 

5.  DEEDS.— DELIVERY  OF  A  DEED  by  the  grantor  to  a  third 
person,  with  directions  to  deliver  it  to  the  grantee  when  he  shall 
call  for  it,  is  a  valid  and  sufl3cient  delivery  although  the  grantor, 
several  days  subsequent  thereto,  takes  the  deed  from  the  de- 
positary and  himself  hands  it  to  the  grantee.  In  such  case,  the 
delivery  to  the  grantee  relates  back  to  the  delivery  to  the  deposi- 
tary, unless  the  rights  of  third  parties  have  intervened.  (Clark  v. 
Clark,  115.) 

6.  DEEDS— NECESSITY  OP  RECORDING.— The  duty  of  a 
grantee  is  to  promptly  record  the  evidence  of  his  title,  and  if  he 
fails  to  do  so.  he  must  bear  the  loss  that  his  neglect  has  occasioned. 
(Price  V.  Wall,  788.) 

7.  DEEDS.— AN  UNRECORDED  DEED  IS  VOID  as  to  all 
creditors  who,  but  for  the  deed,  would  have  a  right  to  subject  the 
property  conveyed  to  their  debts,  whether  they  were  contracted 
before  or  after  the  date  of  the  deed.     (Price  v.  Wall,  788.) 

8.  DEBDS^LIFE  ESTATE— REMAINDERS— REVERSIONS.- 
A  deed  granting  a  life  estate  and  containing  the  words  "and  at  her 
death  to  revert  back  to  my  heirs,"  is  the  grant  of  a  life  estate  only, 
and  no  remainder  being  created,  the  fee  remains  vested  absolutely 
in  the  grantor,  and  upon  the  death  of  the  life  tenant,  the  property 
reverts  to  the  grantor  or  his  heirs.  The  grantor  being  a  reversioner 
in  point  of  time  can  dispose  of  the  fee  absolutely  by  will  or  by  deed. 
(Akers  v.  Clark,  152.) 

See  Fraudulent  Conveyances,  4,  5;  Gifts,  2, 

DEFINITIONS. 
DEFINITIONS.— THE     TERM    "BONA    FIDE     PURCHAS- 
ERS" in  recording  acts  does  not  include  a  Judgment  creditor.    (Daw- 
eon  v.   McCarty,  841.) 

"Family."     (Beilstein  v.  Beilsteln,  692.) 
"Month."     (Daley  v.  Anderson,  870.) 

DEMURRER. 
See  Criminal  Law,  15,  18. 
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DESCENT. 

1.  ILLEOTTTMATE  CHILDREN— INHERITANCE  BY  AND 
FROM.— The  right  of  an  illegitimate  child  to  inherit  property,  and 
of  legitimates  to  inherit  from  him,  is  entirely  dependent  upon  stat- 
ute, and  cannot  exist  in  any  case  which  does  not  come  within  the 
statute.     (Hudnall    v.   Ham."  124.) 

2.  ILLEGITIMATE  CHILDREN— COLLATERALS.— A  statute 
providing  that  the  estate,  real  and  personal,  of  an  Illegitimate 
child  shall  descend  to  and  vest  in  the  widow  or  surviving  husband 
and  children  confers  no  right  upon  collateral  heirs,  and  the  children 
of  the  mother  of  an  illegitimate  child  can  claim  under  such  statute 
only  when  there  is  no  widow.    (Hudnall  v.  Ham,  124.) 

See  Adoption,  4;   Devise,  4. 

DEVISES. 

1.  TVTLT.S-DFVTRE  OVER— "FAAriLY."— A  devise  over  In  case 
the  devisee  should  die  "without  leaving  a  family"  Is  an  Implied  de- 
vi.=;e  to  the  family  of  the  devisee  if  she  should  leave  one.  (Bellstein 
V.  Bellstein.  602.1 

2.  WILLS— GIFT  OF  INCOME.— A  devise  of  the  Income  of  land 
is  a  gift  of  the  land  itself.     (Bellstein  v.  Bellstein,  6i)2.) 

3.  WILLS— "DIE  VTTHOI'T  LEAVING  FAMILY"— MEANING 
OF.— A  devise  to  a  daucrhtor  of  the  income  of  land  "as  long  as  she 
lives,  but  should  she  die  without  leaving  a  family."  then  over,  means 
death  witliout  issue  or  heirs  of  her  body,  and  refers  to  an  Indefinite 
failure  of  issue  creating  a  fee  tail  in  the  first  taker,  enlarged  to  a 
fee  simple  by  statute.    (Bellstein  v.  Bellstein,  692.) 

4.  WILLS-LAWS  OF  DESCENT.— A  DEVISE  giving  precisely 
the  same  estate  and  interest  in  property  as  the  devisee  would  take 
by  descent  if  the  devi.so  had  uot  l>een  made  is  void,  for  the  reason 
that  a  title  by  descent  is  regarded  as  a  better  title  than  by  devise 
or  purchase.     (Akers  v.   Clark,  152.) 

DISORDERLY  CONDUCT. 
See  Criminal  Law,  0. 

DIVORCE. 
See  Marriage  and  Dlvorc«t 

DOMICILE. 
INFANTS— DOMICILE  OF.— If  a  father  has  surrendered  his 
child  to  her  grandfather  and  the  latter  stands  in  loco  parentis  to- 
wai-d  her,  the  residence  of  the  grandfather  is  the  residence  of  such 
child.     (Cox  V.  Joyce,  483.) 

See  Guardian  and  Ward,  1. 

DOWER. 

1.     DOWEH-CONVEYANCE    BEFORE    MARRIAGE^FRAUD. 

A  doed  executed  tli<'  day  previous  to  the  grantor's  marriage  is  not 
in  f'-aiid  of  his  wife's  inchoate  right  of  dower,  if  she,  with  full 
kndwK'dsre  of  such  deed.  acoei)ts  a  life  estate  in  other  property 
of  the  1:usltrmd  equal  to  her  dower  and  homestead  interests.  (Clark 
v.   Clark.  11.").) 

•2.      m.)v.tt; -^VTrKTm;!;    an    ANTENTTTIAL    CONTRACT   Is 
siuliciriit  10  bur  or  release  the  widow's  dower  is  immaterial,  if  slit^ 


974  Index. 

Is  sole  heir  and  no  question  of  homestead  Is  Involved.    (Hudnall  T. 
Ham.  124.) 

See  Marriage  and  Divorce,  7. 

EASEMENTS. 
EASEMENTS  -  RIGHTS  OP  WAY  — REMOVAL  OF  OB- 
STRUCTION.—One  of  the  owners  in  common  of  a  right  of  way 
Jn  an  alley,  who  erects  an  obstruction  ou  his  part,  beneficial  to  him- 
self alone,  but  not  incommoding  his  abutting  owner,  cannot  be 
compelled  to  remove  such  obstruction.     (Moon  v.  Mills,  390.) 

See  Adverse  Possession,  8. 

E.TECTMENT. 

1.  EJECTMENT-IMPROVEMENTS.— GOOD  FAITH  OCCU- 
PANCY, accompanied  by  color  of  title  entitling  the  defendant  in 
ejectment  to  recover  compensation  for  improvements  In  case  of 
plaintiff's  recovery  means  simply  an  honest  belief  of  the  occupant 
in  his  right  or  title,  and  the  fact  that  diligence  might  have  shown 
him  that  he  had  no  title  does  not  necessarily  negative  good  faith 
in  his  occupancy.     (Petit  v.  Flint  etc.  R.  R.  Co.,  417.) 

2.  EJECTMENT— VALUE  OF  IMPROVEMENTS— HOW  ESTI- 
MATED.—The  value  of  improvements  to  which  a  good  faith  occu- 
pant is  entitled  upon  ejectment  is  to  be  determined  by  the  actual 
relative  value  of  the  land  with  or  without  the  improvements,  and 
not  by  their  cost  or  peculiar  value  to  the  occupant,  or  what  they 
may  be  worth  to  the  plaintiff  for  the  purposes  to  which  he  intends 
to  devote  the  property.    (Petit  v.  Flint  etc.  R.  R.  Co.,  417.) 

3.  ESTOPPEL— TITLE  TO  LAND.— Plaintiff's  title  in  an  action 
of  ejectment  is  not  defeated  by  evidence  that  the  executors  of  his 
ancestor  conveyed  the  premises,  received  full  value  therefor,  and 
that  the  money  was  disbursed  for  the  benefit  of  the  heirs,  Includ- 
ing plaintiff.     (Petit  v.  Flint  etc.  R.  R.  Co.,  417.) 

See  Mortgages,  8. 

ELECTRIC  COMPANIES. 
ELECTRIC  LIGHT  COMPANIES— INJURY  TO  LINEMAN 
OF  TELEPHONE  COMPANY-LIABILITY.— In  an  action  by  a  line- 
man of  a  telephone  company  for  injuries  received  from  contact 
with  an  uninsulated  wire  charged  with  electricity  belonging  to  an 
electric  light  company  while  upon  the  roof  of  a  building,  it  is  not 
sufficient  to  show  that  the  defendant  had  reasonable  cause  to  ex- 
pect that  the  plaintiff  would  go  rightly  or  wrongly  on  roofs  covered 
by  its  wires,  but  the  plaintiff  must  show  that  the  defendant  had 
invited  or  licensed  liim  to  go  where  he  waa  when  he  was  injured. 
(Hector  v.  Boston  Electric  Light  Co..  300.) 

EQUITABLE  CONVERSION. 

See  Wills,  IL 

EQUITY. 
Bee  Highways,  3;  Landlord  and  Tenant,  8, 

ESTATES  OF  DECEDENTS. 
See  Executors  and  Administrators. 
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ESTOPPEL. 
1.  ESTOPPEL.— EQUITABLE  estoppel  preventing  a  person 
from  asserliuy  bis  legal  riylits  to  property  must  involve  some  de- 
gree of  moral  turpitude  iu  the  conduct  of  such  person,  whieb  has 
misled  others  to  their  injury;  conduct  or  declarations  founded  upon 
ignorance  of  one's  rights  tu^cs  not  coustituie  such  estoppel.  (.Smith 
V.  Spi-ague,  384.) 

2.     ESTOPPEL— LANDLORD  AND  TENANT.— A  landlord  who, 

without  objection,  permits  a  tenant,  after  liis  surrender  of  tlie  prem- 
ises, to  cut  a  crop  planted  by  him  and  growing  thereon,  and  there- 
after attaches  it  for  rent  due,  is  not  estopped  from  asserting  title 
to  tlie  crop,  as  against  the  tenant  or  bis  transferee,  if  the  landlord 
acted  in  ignorance  of  liis  legal  rights.     (Smith  v.  Sprague,  384.) 

3.  ESTOPPEI^COUNTY  IS  NOT  ESTOPPED  BY  THE  UN- 
AUTHORIZED ACTS  OF  ITS  AGENTS.-If  a  board  of  county 
commissioners  agrees  with  tlie  county  superintendent  of  schools 
to  pay  him  a  certain  amount  for  each  scliool  visited,  and  audits  auil 
allows  a  claim  for  such  services,  when  it  is  without  authority  to 
malvo  sucli  a  contract,  l)ecause  restricted  by  the  constitution,  and 
when  it  has  no  authority  to  audit  and  allow  such  claim  because  the 
statute  directing  its  allowance  is  invalid,  tlie  county  is  not  estopped, 
by  such  unauthorized  acts  of  its  agents,  from  questioning  the  valid- 
ity of  county  warrants  issued  in  payment  of  the  claim.  (Chehalis 
County  V.  Hutcheson,  SIS.) 

4.  EST0PPEI^-PER:MITTIN<^  ERECTION  OF  BUILDINO. 
A  property  owner  who  stands  and  permits  a  building  to  be  erected 
over  an  adjoining  alley  and  into  and  against  his  own  building,  de- 
manding no  compen.sntion  and  offering  no  ol^jection  thereto  until 
six  years  thereafter,  and  during  that  time  living  on  his  adjoining 
property,  is  estopped  from  denying  tliat  he  consented  to  the  manner 
of  building  the  adjoining  bouse.  (Redmond  v.  Excelsior  Sav.  etc. 
Assn.,  714.) 

r>.  ESTOPPEL— VOID  CONTRACT  CANNOT  CREATE.— A 
contract  void  as  against  public  policy  cannot  create  an  estoppel. 
Ilence,  an  agreement  between  two  persons  that  one  of  them  shall 
malce  a  contract  with  a  tliird  person  for  the  l)enetit  of  the  other, 
wliich  contract  would  be  unlawful,  cannot  create  an  estoppel  to  a 
claim  against  tlie  intended  beneficiary,  who  has  received  from  such 
tliird  person  the  fruits  of  a  lawful  contract  substituted  for  that 
wiiich  would  have  been  unlawful.  (^Tate  v.  Commercial  Building 
Assn.,  770.) 

See  Ejectment,  3;  Executions,  4,  5;  Mortgages,  2. 

EVIDENCE. 

1.  FOREIGN   LAWS-LAW   MERCHANT   IN   TURKEY-PRE- 

SUMI'TION.— Tliere  is  no  presumption  that  the  law  merchant,  with 
its  customs  relative  to  protest  and  notice,  prevails  in  Turkey,  and 
such  law  cannot  be  resorted  to  in  determining  the  probable  con- 
struction of  a  contract  collateral  to  a  draft  whicli  is  payable  in  that 
country.     (AsLinian  v.  Dostumian,  348.) 

2.  EVIDENCE— PHOTOGRAPHS.— The  weight  to  be  given  to  a 
piiotograph  as  evidence  depends  on  ttie  character  of  tlie  thing  shown 
;n  evidi'iice  and  tlie  sldll  of  the  person  taiiing  the  photograph. 
'.  Pausiian  v.  Young,  4(12.) 

:'.,  EVIDENCE— PHOTOGRAPHS— INSTRUCTIONS.— If  a  plio 
tograph  is  ailmi.ssible  in  evidence  for  one  purpose  only,  tlie  court 
may  so  instruct  the  jury  and  limit  consideration  to  that  purpose. 
(Baustian  v.  Young,  4U2.) 
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4.  EVIDBNCE.— PHOTOGRAPHS  ARE  NEVER  ADMISSIBLE 
except  as  secondary  evidence.    (Baustian  v.  Young,  462.) 

5.  EVIDENCE-PHOTOGRAPHS  ARE  NOT  ADMISSIBLE  In 
evidence  until  it  is  proved  by  evidence  aliunde  to  be  a  true  photo- 
graphic print  of  the  thing  In  question  at  a  particular  time.  (Baus- 
tian V.  Young,  462.) 

6.  EVIDENCE-PHOTOGRAPHS.— A  photograph  taken  several 
days  after  the  occurrence  has  not  precisely  the  same  influence  or 
weight  as  evidence  as  one  taken  in  the  moment  of  the  act  it  pur- 
ports to  portray.     (Baustian  v.  Young,  462.) 

7.  EVIDENCE.— PHOTOGRAPHS  of  themselves  are  of  the 
same  character  of  evidence  as  diagrams  and  pictures  drawn  by 
hand,  not  necessarily  carrying  the  same  degree  of  probative  force, 
but  still  of  the  same  character,  not  in  themselves  evidence  at  all, 
but  representing  to  the  eye  what  the  witness  declares  was  the  real 
appearance  of  the  thing  at  the  time  he  saw  it  (Baustian  v.  You\ig, 
462.) 

8.  EVIDENCE  —  WHAT  CIRCUMSTANCES  ARRANGED 
"LINKWISE"  MUST  BE  PROVED  BEYOND  A  REASONABLE 
DOUBT.— It  is  not  necessary  that  each  essential  fact  in  a  chain  of 
circumstances  solely  relied  on  to  connect  the  accused  in  a  criminal 
case  with  the  commission  of  an  oilense,  when  separately  consid- 
ered, should  be  found  beyond  a  reasonable  doubt,  as  one  essential 
fact  may  derive  such  support  from  others  immediately  connected 
therewith  as  to  exclude  ail  doubt  of  its  existence;  but,  if  a  con- 
viction depends  entirely  on  different  circumstances,  arranged  link- 
wise,  connecting  the  defendant  with  the  crime  charged,  then  each 
and  every  one  of  these  must  be  established  beyond  a  reasonable 
doubt.     (State  v,  Cohen,  213.) 

9.  EVIDENCE— MINOR  CIRCUMSTANCES  OF  THOSE  AR- 
RANGED  "LINKWISE"— QUANTUM  OF  PROOF  REQUIRED.- 
While  each  and  every  ultimate  and  essential  fact  necessary  to  a 
conviction  in  a  criminal  case  must  be  established  beyond  a  rea- 
sonable doubt,  where  a  conviction  depends  entirely  on  different 
circumstances,  arranged  linkwise,  connecting  the  defendant  with 
the  crime  charge<l.  yet  it  is  not  necessary  that  the  minor  circum- 
stances relied  on  by  the  state  to  establish  such  ultimate  and  es- 
sential facts  should  be  proved  with  the  same  degree  of  certainty, 
as  some  of  these  may  fail  of  proof,  and  yet  those  essential  to 
conviction  be  found  from  other  evidence  beyond  a  reasonable  doubt. 
(State  V.  Cohen,  213.) 

10.  EVIDENCE,  SECONDARY.— A  COPY  OF  A  COPY  of  an  in- 
surance policy  is  not  admissible  as  secondary  evidence  in  the  ab- 
sence of  any  reason  given  why  the  copy  from  the  original  is  not 
produced.     (State  v.   Cohen,   213.) 

See  Appeal,  8,  9,  19,  20;  Chattel  Mortgages,  11:  Criminal  Law,  2,  3; 
Deeds.  2;  Fraudulent  Conveyances,  2,  3;  Guaranty,  1;  Instruc- 
tions, 9,  11;  Insurance,  1,  8,  10;  Judgments,  13;  Municipal  Cor- 
porations. 14,  15:  New  Trial,  2:  Replevin,  2,  3;  Statutes,  3,  5,  6; 
Suretyship,  3;  Trial,  5,  7;  Witnesses. 

EXECUTIONS. 
1.  EXECUTIONS.— ATTACHMENT  OR  EXECUTION  CRED- 
ITORS succeed  to  and  acquire  only  the  rights  of  the  debtor,  but  a 
purchaser  for  value  and  without  notice  may  acquire  greater  rights 
and  a  higher  title  than  hia  vendor  possessed.  (Yank  v.  Bordeaux, 
522.) 
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2.  EXECI'TION.-A  GROWING  CROP  Is  not  subject  to  levy 
nnder  execuWon  agrainst  a  tenant,  where  It  was  planted  by  him  un- 
der an  agreement  with  his  landlord  that  the  tenant  should  properly 
care  for,  harvest,  and  deliver  to  the  owner  a  certain  portion  of  th& 
product.     (Tipton  v.  Martzell,  838.) 

3.  .TTTDICIAL  SALE— DORMANT  EXECUTIONS.— A  sale  by  a 
sheriff  under  a  dormant  fieri  facia.s  is  absolutely  void,  and  the  failure 
of  the  defendant  to  appear  at  such  sale  after  notice  docs  not  estop 
him  from  makincr  a  sul)soquent  attack  on  tlie  validity  of  the  sale, 
when  he  is  soujrht  to  be  dispossessed  by  one  who  claims  title  under 
the  deed  made  by  the  slieriff.     (Davis  v.  Comer,  33.) 

4.  EXECUTION  SALES-INTEREST  SOLD— ESTOPREL.-If 
a  sheriff  attTches  and  sells,  in  compliance  with  statute,  all  the  right, 
title,  and  interest  of  tlie  defendant  in  land,  the  purchaser  gets  all 
Interest  of  the  defendant  and  not  simply  the  equity  of  redemption, 
and  the  statement  in  the  notice  of  sale,  that  such  sale  is  made  sub- 
ject to  all  prior  liens  and  judgments,  does  not  affect  the  purchaser's 
right  to  contest  the  validity  of  a  trust  deed  on  the  property  made 
to  hinder  and  delay  creditors.     (Huffman  v.  Nixon,  454.) 

5.  EXECUTION  SALES— ESTOrPEL.— The  belief  of  a  pur- 
chaser of  all  of  defendant's  interest  in  land  at  an  execution  sale, 
at  the  time  of  the  sale  and  for  a  long  time  afterward,  that  a  deed  of 
trust  on  the  property  was  valid,  and  his  conduct  in  relation  thereto 
does  not  estop  him  from  afterward  contesting  the  validity  of  such 
deed  with  the  maker  or  those  claiming  under  him.  (Huffman  v. 
Nixon,    454.) 

0.  EXECUTION~CO:\frELLTNG  OFFICER  TO  MAKE  RE- 
TURN.—Neither  of  the  parties  to  a  suit  can  be  deprived  of  the  bene- 
fit of  a  return,  on  a  writ  of  exectition,  by  tlie  officer's  neglect  or 
failure  to  return  the  writ  by  the  return  day,  and,  if  he  fails  to  do 
so,  he  may  be  compelh  d^  by  process  of  contempt,  or  by  a  proceed- 
ing subjecting  him  to  forfeitures  and  penalties,  to  make  a  return 
upon  the  writ  and  to  return  it.     (Rowe  v.  Hardy,  811.) 

7.  EXECUTION— RIGHT  TO  CONTROL.— In  executing  a  writ 
of  fieri  facias,  the  sheriff  is  the  agent  of  the  plaintiff,  who  is  en- 
titled to  its  proceeds.  Hence,  the  plaintiff  and  liis  a»ttomeys  have 
the  right  to  control  the  execution  and  to  say  whether  the  officer 
shall  levy  it  or  return  it  witliout  doing  so.     (Rowe  v.  Hardy,  811.) 

8.  EXECUTION.— THE  FAILURE  TO  RETURN  A  WRIT  OP 
FIERI  FACTA S  ON  THE  RETURN  DAY  does  not  destroy  the 
tlie  legal  effect  of  the  return  indorsed  upon  it.  The  record  is  not 
complete  until  the  writ  is  returned,  but  when  a  proper  return  of 
the  writ  is  made,  though  after  the  return  day,  such  return  is 
thenceforth  competent  evidence  of  the  facts  therein  stated.  (Rowe 
V.  Hardy,  811.) 

9.  EXECUTION  — RETURN  WITHOUT  DATE  —  PRESUMP- 
TION.— A  return  without  date,  made  on  an  execution,  Is  presumed 
to  have  been  made  while  the  sherfff  had  the  right  to  make  it,  and 
in  due  time.     (Rowe  v.  Hardy,  811.) 

10.  EXECUTION— CONCLITSIVENESS  OF  RETURN.— A  suffi- 
cient return  upon  an  execution  is  conclusive  between  the  parties. 
(Rowe  V.  Hardy,   811.) 

EXECUTORS  AND  ADMINISTRATORS. 

1.  EXECUTORS  AND  ADMINISTRATORS— DECREE  OP 
SALE— STATUTE  OF  LIMITATIONS.— An  order  for  the  sale  by 
an  executor  of  a  decedent's  property  for  the  payment  of  debts  can- 
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not  be  regarded  as  a  Judgment  at  law  or  a  decree  In  cW&ncery  for 
the  payment  of  money,  but  it  is  a  decree  in  rem,  and  will  remain  in 
force,  so  that  the  executor  may  sell  the  property,  for  more  than 
ceven  years.    (Kipping  v.  Domint,  1G4.) 

2.  EXECUTORS  AND  ADMINISTRATORS— RIGHT  TO  RE- 
COVER PROPERTY  FRAUDULENTLY  CON VEYED.— Equitable 
assets,  including  land  fraudulently  conveyed,  or  held  in  trust  for 
creditors,  may  be  recovered  by  an  administrator  of  the  fraudulent 
grantor,  and  are  assets  in  his  hands  for  even  an  Impartial  dis- 
tribution to  the  creditors.     (Beith  v.   Porter,  402.) 

3.  ESTATES  OP  DECEDENTS— PREFERENCES.— Although 
the  entire  assets  of  an  intestate  are  held  by  the  administrator  in 
trust  for  the  payment  of  the  debts  of  the  intestate,  this  does  not 
give  to  any  particular  debt  preference  in  payment  over  any  other 
debt.    (Estate  of  Beard,  882.) 

EXEMPLARY   DAMAGES. 
See  Replevin,  4. 

EXPECTANCIES. 

INHERITAN(JE— ASSIGNMENT  OF  CONTINGENT  IN- 
TERESTS.—Contingent  interests  and  expectancies,  and  things  hav- 
ing no  present  existence,  but  which  rest  only  in  possibility,  may, 
by  contract,  bona  fide  made  and  for  a  sufficient  consideration,  bo 
assigned  so  as  to  be  binding  in  equity.    (Hudnall  v.  Ham,  121.) 

EXPERT  TESTIMONY. 
See  Witnesses,  13-15. 

FIERI    FACIAS. 
See  Executions,  8. 

FINDINGS. 
See  Appeal,  2,  3. 

FOREIGN    LAW. 
See  Evidence,  1. 

FORGERY. 

CRIMINAL  LAW— FORMER  JEOPARDY-DISTINCT  OF- 
FENSES—FORGERY.— If  a  person  is  charged  with  having  uttered 
and  having  in  his  possession  a  forged  note,  his  acquittal  on  such 
charge  is  not  a  bar  to  his  subsequent  trial  under  a  charge  of  having 
forged  such  note.  The  two  indictments  charge  separate  and  dis- 
tinct crimes  of  which  neither  is  merely  a  degree  of  the  other.  (State 
V.  Williams,  441.) 

See  Indictment. 

FORMER  JEOPARDY. 
See  Criminal  Law,  14-18;  Forgery. 

FRANCHISES. 
1.     CONSTITU^nONAL     LAW.— A     FRANCHISE     Is     a    special 
privilege  granted  by  the  state,  which  does  not  belong  to  citizens  of 
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the  country,  generally  by  common  right.  Such  Is  the  mo.ining  of 
the  word  "franchise"  in  a  constitutional  provision  prohibiting  the 
passage  of  any  special  law  granting  any  special  franchise  to  any 
corporation,  association,  or  individual.     (Lasher  v.  Teople,  103.) 

2.  CONSTITUTIONAL  LAW  —  FRANCHISES  —  APPOINT- 
MENT TO  OFFICE.— Tlie  power  to  appoint  to  a  public  state  office 
is  a  franchise,  and  cannot  be  granted  by  the  legislature  to  a  private 
corporation  or  set  of  corporations,  under  a  constitutional  provision 
prohibiting  the  passage  of  any  special  law  granting  any  special 
franchise  to  any  corporation.     (Lasher  v.  People,  103.) 

FRAUD. 

See  Chattel  INIortgages,  7,  8;  Dower,  1;  Judgments,  13-15;  Limita- 
tion of  Actions,  2,  3;  Maxims;  Mortgages,  2,  4;  Sales,  G,  7; 
Vendor  and  Purchaser,  2-5. 

FRAUDULENT   CONVEYANCES. 

1.  FRAUDULENT  CONVEYANCE  BETWEEN  RELATIVES- 
INSUFFICIENT  EVIDENCE  OF.— Land  conveyed  to  a  father  in 
law  by  his  son  in  law,  who  held  the  title,  though  the  deed  was 
executed  pending  litigation  with  a  tliird  person  and  during  the  trial 
of  tlie  cause,  cannot  be  subjected  to  the  payment  of  a  judgment 
against  tlie  grantor,  on  tlie  ground  that  the  conveyance  was  fraudu- 
lent, wliere  it  appears  that  the  sale  had  long  been  contemplated; 
that  the  purchase  was  made  for  a  son  of  tlie  grantee;  that  the 
grantor  intended  to  leave  tlie  state;  tliat  an  adequate  consideration 
was  paid;  that  the  father  in  law  had  originally  bought  the  land  and 
allowed  the  title  to  be  tal<ou  in  the  name  of  his  son  in  law,  but 
tliat  the  latter  had  never  paid  anything  on  the  purchase  price; 
and  that  it  was  uncertain  whotlior  a  judcrment  in  the  suit  men- 
tioned would  ever  be  recos'cred  against  the  grantor.  (Conry  v. 
Benedict,  282.) 

2.  FRAUD— TRANSACTION  BETWEEN  RELATIVES— PRE- 
SUISIPTION— PROOF.— When  a  transaction  between  relatives  is  at- 
tacked by  one  of  the  grantor's  creditors  as  fraudulent,  fraud  will 
not  be  imputed  to  the  parties  because  of  the  relationship  alone, 
but  the  plaintiff  must  establish  it.  or  prove  a  state  of  facts  from 
which  fraud  may  bo  inferred,     (Conry  v.  Benedict,  282.) 

3.  FRAT^DT'LENT  CONVEYANCES  —  GOOD  FAITH  — BUR- 
DEN OF  PROOF.— If  a  conveyance  from  an  insolvent  debtor  to  his 
children  and  the  circuiu^tances  under  which  it  was  made  bear  the 
somblance  of  an  attempt  to  cover  up  the  grantor's  property,  and 
his  creditors  bring  suit  to  sot  a:*ide  the  conveyance  as  a  fraud  upon 
them,  the  burden  is  upon  tlie  difendants  to  show  that  the  convey- 
jmce  was  made  in  good  faith  arid  for  a  valuable  consideration,  par- 
ticularly where  they  ouglit  to  be  able  to  point  out  definitely  the 
various  items  going  to  mau'e  up  the  indebtedness  constituting  the 
alleged  considei'ation  for  the  conveyance.  (Ijaiili  of  Colfax  v.  Rich- 
ardson, 004.) 

4.  FRAUDULENT  CONVEYANCES.  —  A  DEED  OF  TRUST 
made  to  hinder  and  delay  creditors,  although  recoi'ded  before  tlio 
levy  of  an  atlachment,  is  fraudulent  and  void  as  to  such  attach- 
uiL'Ut  creditors.    UlutTman  v.  Nixon,  4."i4.) 

r>.  FRAI'DT'LENT  CONVEYANCES— DEED  OF  TRUST— AT- 
TACHMENT—PRIORITY.— If  a  deed  of  trust  made  to  hinder  and 
delay  creditors  is  recorded  before  the  levy  of  an  attachment,  but 
not  received  by  the  cestui  que  trust  until  after  the  attachment  i.^ 
levied  and  an  abstract  thereof  recorded  upon  the  laud  described  iu 
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the  deed,  the  title  of  the  purchaser  at  the  execution  sale  under  the 
attachment  Is  prior  to  any  right  or  interest  conveyed  by  the  trust 
deed.    (HuCfman  v.  Nixon,  454.) 

6.  FRAUDULENT  CONVEYANCES —CHANGE  OP  POSSES- 
SIGN— NOTICE  OF— If  a  third  person  purchases  the  Interest  in 
personalty  of  one  of  the  Joint  owners  thereof  while  It  Is  In  their 
possession,  and  it  is  afterward  levied  upon  under  execution  against 
the  seller,  the  failure  of  the  plaintiff  to  notify  the  officer  making  the 
levy  and  the  seller's  creditors  of  the  sale,  prior  to  the  levy,  does 
not  preclude  him  from  recovering  the  property.  (Yank  v.  Bordeaux, 
522.) 

7.  FRAUDULENT  CONVEYANCE'S-NOTICB  OF  CHANGE 
OF  POSSESSION— JOINT  OWNERSHIP.-If  one  of  several  joint 
owners  of  personalty  sells  his  Interest  therein,  the  purchaser  need 
not  notify  the  other  joint  owners  of  the  sale  In  order  to  make  It 

valid  against  execution  creditors  of  the  seller.  (Yank  v.  Bordeaux, 
522.) 

8.  FRAUDULENT  CONVEYANCES— CHANGE  OF  POSSES- 
SION—PRESUMPTION.— The  conclusive  presumption  created  by 
statute,  that  a  transfer  of  personal  property,  In  the  absence  of  an 
Immediate  deliveryand  actual  and  continued  change  of  possession  of 
the  subject  of  the  transfer,  is  fraudulent  and  void  as  to  the  credit- 
ors of  the  person  making  the  transfer,  is  to  be  Indulged  only  when 
the  person  making  the  transfer  has  at  the  time  the  possession  and 
control  of  the  property.  It  does  not  apply  to  a  transfer  by  one 
joint  owner  of  his  share  In  property  in  the  exclusive  possession 
of  his  joint  owner.     (Y'ank  v.  Bordeaux,  522.) 

9.  FRAUDULENT  CONVEYANCES— CHANGE  OF  POSSES- 
SION—JOINT OWNERSHIP.— If  a  joint  owner  of  personalty  in 
possession  of  another  joint  owner  sells  his  interest,  the  purchaser's 
failure  to  take  possession  does  not,  as  against  execution  creditors 
of  the  seller,  avoid  the  sale.    (Yank  v.  Bordeaux,  522.) 

See  Assignment  for  Benefit  of  Creditors,  2,  3,  6;  Attachment,  2; 
Executors  and  Administrators,  2;  Limitation  of  Actions,  4. 

GIFTS. 

1.  GIFTS  BENEFICIAL  TO  THE  DONEE  ARE  PRESUMED 
to  have  been  accepted.    (Holmes  v.  McDonald,  430.) 

2.  GIFTS-DEEDS  OF.— RECORDING  a  deed  of  gift  with  In- 
tent to  pass  title  Is  a  sufficient  delivery.  (Holmes  v.  McDonald, 
430.) 

3.  GIFTS  TO  BE  VALID  MUST  BE  EXECUTED,  and  there 
must  be  such  delivery  from  the  donor  to  the  (^onee  as  places  the 
property  within  the  dominion  and  control  of  the  latter,  with  In- 
tent to  transfer  the  title  to  him.    (Holmes  v.  McDonald,  430.) 

4.  GIFTS  INTER  VIVOS.— TO  CONSTITUTE  a  gift  inter  vivos, 
there  must  be  a  delivery  of  the  thing  given,  either  actual  or  con- 
structive.    (Holmes  v.  McDonald,  430.) 

5.  GIFTS  INTER  VIVOS-REVOCATION.— A  recorded  mort- 
gage executed  to  a  father  by  his  son,  providing  for  the  payment 
by  the  son  to  the  father  of  an  annual  sum  during  his  life  and 
thereafter  of  a  specific  sum  to  his  daughter,  who  has  know4edge 
of  the  gift,  and  that  it  is  secured  by  mortgage.  Is  a  gift  Inter  vivos, 
and  cannot  be  revoked  by  the  discharge  of  the  mortgage  by  the 
father  as  fully  paid  and  satisfied.     (Holmes  v.  McDonald,  430.) 

R.  GIFTS  — COXFIDENTIAL  RELATIONS-UNT)UE  IXFLU- 
ENOE— BURDEN  OF  PROOF.— If  the  donee  Is  a  half-sister  of  the 
donor,  but  they  live  in  different  places  and  she  does  not  maud  in 
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a  confldential  relation  to  him,  although  his  favorite  relative,  the 
burden  of  proof  Is  not  upon  her  to  explain  vv^hy,  during  his  last 
sickness,  he  made  a  gift  to  her  instead  of  to  his  married  daughter 
by  a  wife  from  whom  he  had  been  divorced.  (Richardson  v. 
Smart,  488.) 

7.  GIFT'S— CAPACITY  OF  MAKER— DELIRIUM  OF  SICK- 
NESS.—The  fact  that  the  donor  had  typlioid  fever  and  on  the  day 
he  made  the  gift,  and  for  a  few  days  preceding,  manifested  tlie 
Intermittent  delirium  usually  accompanying  such  disease,  does  not 
avoid  the  gift  nor  show  that  he  did  not  have  intelligence  sufficient 
to  know  what  he  was  doing  at  the  time  he  made  the  gift.  (Richard- 
son V.  Smart,  488.) 

See  Devise,  2;  Husband  and  Wife,  14. 

GUARANTY. 

1.  GUARANTY  —  CONSTRUCTION  OF  CONTRACT  —  EVI- 
DENCE.—In  an  action  upon  a  contract  of  guaranty,  letters  written 
by  the  plaintiff  to  his  guarantor  long  after  the  contract  was  made, 
and  containing  self-serving  declarations  irrelevant  to  any  issue  in 
the  case,  are  not  admissible  in  evidence  to  aid  in  construing  the  con- 
tract where  it  is  clear  and  unambiguous  in  its  terms.  (Thilmany 
V.  Iowa  Paper  Bag  Co.,  259.) 

2.  GUAR.\NTY— CONSTRUCTION.— In  cases  of  guaranty  the 
language  of  the  instrument  is  not  to  be  construed  most  strongly 
against  the  party  who  uses  It.     (Sherman  v.  Mulloy,  28G.) 

3.  GUARANTY— WHETHER  A  CONTINUING  ONE.— A  writ- 
ton  instrument  reciting  that  tlie  signer  agrees  "to  be  holden  for 
stock  delivered  to  A  to  the  amount  of  two  hundred  dollars  ($200), 
and  agrees  to  pay  the  same,"  is  not  a  continuing  guaranty,  but 
ceased  to  be  binding  as  soon  as  A  had  boon  furnished  goods  to  the 
amount  of  two  hundied  dollars  and  had  received  pay  therefor. 
(Sherman  v.  Mulloy,  2SG.) 

GUARDIAN   AND  WARD. 

1.  .TUDGMENTS-COLUATERAL  ATTACK-RESIDENCE  OF 
JIINOR.— Unless  it  appears  on  the  face  of  the  record  that  the 
minor,  for  whom  the  probate  court  has  appointed  a  guardian,  was 
not  a  resident  of  the  county,  tlie  ajipointment  cannot  be  attacked 
collaterallv  on  the  ground  of  the  nor.residence  of  such  minor.  (Cox 
V.  Boyce,  483.) 

2.  .TUDGMENTS  — GUARDIAN'S  SALE  —  COLLATERAL  AT- 
TACK.—If  the  probate  court  of  the  county  in  which  a  minor  re- 
sides takes  jurisdiction  of  his  estate  and  appoints  a  guardian,  and. 
after  stieh  minor's  removal  to  another  county,  the  probate  court 
tliereof  takes  jurisdiction  of  tlie  minor  and  his  estate,  and  orders 
his  real  property  sold,  such  sale  cannot  be  collaterally  attacked 
on  the  ground  of  the  exclusive  jurisdiction  of  the  first  court,  when 
notliing  appears  on  the  face  of  tlie  record  of  the  second  coui't  show- 
ing tliat  tlie  minor  was  a  nonresident  of  that  county  or  that  the 
court  acted  without  jurisdiction.     (Cox  v.  Boyce,  4S3.) 

HIGHWAYS. 

1.  HIGHWAYS-USTABr/ISHMEXT  OF.  BY  PRESCRIPTION, 
OVER  GOVERNMENT  LAND.— Tlie  laws  of  the  United  States 
grant  a  right  of  way  for  tlie  construction  of  highways  over  pub- 
lic lands,  not  reserved  for  public  use.  and.  in  the  state  of  Wash- 
ington, the  establishmont  of  highways  by  prescription  is  recog- 
nized.    Hence,   a  highway   in   that  state   may  be  created   by  pre- 
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Bcriptlon  or  limitation  over  land  held  under  a  pre-emption  or  home- 
Btead  claim  and  prior  to  patent  by  the  United  States.  (Smith  v. 
Mitchell,  858.) 

2.  ADVERSE  POSSESSION  — TITLE  TO  PUBLIC  HIGH- 
WAYS may  be  acquired  by  adverse  possession.  (Moon  v.  Mills, 
390.) 

3.  EQUITY— INJUNCTION— RIGHT  TO  JURY  TRIAL.— An  ac- 
tion to  restrain  one  from  obstructing  a  public  highway,  in  whiclv 
no  damages  are  alleged  or  sought,  is  equitable  In  its  nature,  and 
It  is  proper  to  deny  the  defendant's  demand  for  a  jury  trial  there- 
in, though  a  jury  may  be  impaneled  as  advisory  merely.  (Smith 
V.   MitcheU,  858.) 

See  Nuisance,  1. 

HOMESTEADS. 

1.  HOMESl'EADS— ABANDONED  WIFE.— A  wife,  upon  being 
abandoned  by  her  husband,  succeeds  to  the  homestead  estate  a3 
the  head  of  the  family.    (Lynn  v.  Sentel,  110.) 

2.  HOMESTEADS- ABANDONMENT.— After  a  homestead  has 
once  been  acquired,  a  temporary  absence  therefrom,  with  an  inten- 
tion of  returning,  is  not  an  abandonment    (Lynn  v.  Sentel,  110.) 

See  Judgment,  17;  Marriage  and  Divorce,  6. 

HOMICIDE. 
HOMICIDE— WHAT    MAY    BE    MURDER.— An    accidental 
homicide  may  be  murder  if  it  occurs  in  the  course  of  an  attempt 
to  commit  a  felony.    (Commonwealth  v.  Chance,  306.) 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFB-AGDNCY— TITLE  OF  WIFE  TO 
DEPOSITS  IN  BANK.— Where  a  wife,  acting  as  the  agent  of  her 
husband,  receives  money  from  him,  delivers  it  to  a  bank,  and  di- 
rects the  bank  to  make  a  contract  with  the  wife  to  deliver  a  like 
amount  to  her,  and  the  bank,  taking  the  money  from  her  as  the 
agent  of  her  husband,  and  in  compliance  with  the  directions  of 
such  agent,  delivers  to  the  wife,  acting  in  her  individual  capacity, 
the  bank-book  made  out  in  her  name,  the  bank  has  made  a  contract 
with  the  wife,  and  her  title  to  the  account  is  good.  (Brown  v. 
Brown,  292.) 

2.  HUSBAND  AND  WIFE— LIABILITY  OF  HER  SEPARATE 
ESTATE  FOR  HIS  DEBT.— If  a  wife,  in  good  faith,  forms  a  busi- 
ness partnership  with  a  third  person,  her  husband  does  not,  by 
voluntarily  and  gratuitously  devoting  his  services  to  his  wife's  busi- 
ness, acquire  any  interest  in  the  firm  property  which  may  be  sub- 
jected to  the  payment  of  his  individual  debts,  although  his  labor 
and  skill  have  contributed  largely  to  the  firm's  accumulation  of 
property.     (Deere  v.  Bonne,  254.) 

3.  HUSBAND  AND  WIFE.— THE  LEGAL  FICTION  of  the 
oneness  of  husband  and  wife  has  not  been  entirely  effaced  by  the 
statutes  of  Iowa.     (Heacock  v.  Heacock,  273.) 

4.  HUSBAND  AND  WIFE— HER  RIGHT  TO  CONTRACT 
WITH  HIM— CONSTRUCTION  OF  STATUTE.— Statutes  relaiiug 
to  the  separate  property  of  a  married  woman  and  her  right  to 
her  real  and  personal  property  do  not  give  her  a  right  to  personally 
contract  witli  her  husband.    (Heacock  v.  Heacock,  273.) 

5.  HUSBAND  AND  WIFE— DISABILITIES  OF— HOW  FAR 
REMOVED.— All  disabilities  which  the  common  law  imposes  upon 


Index.  983 

husband  and  wife  by  reason  of  the  marriage  status  still  exist  In 
Iowa,  except  In  so  far  as  they  have  been  modified  or  changed  by 
express  statutory  enactment.     (Heacoek  v.  Ileacock,  273.) 

6.  HUSBAND  AND  WIFE— CONTRACTS  BETWEEN— VA- 
LIDITY OF. — A  statute  providing  that  "contracts  may  be  made  by  a 
wife  and  lialiilities  incurred,  and  the  same  enforced  by  or  against 
her  to  the  same  extent  and  in  the  same  manner  as  if  she  were  un- 
married," has  reference  to  contracts  with  persons  other  than  her 
husband.  Ills  disabilities  must  also  be  removed  before  a  contract 
between  him  and  her  would  be  valid.     (Ileacock  v.  Heacoek,  273.) 

7.  HUSBAND  AND  WIFE— HER  RIGHT  TO  CONTRACT 
WITH  HIM— LIMITATION  UPON.— Married  women  can  contract 
with  their  husbands  only  in  matters  relating  to  their  separate  estates. 
(Heacoek  v.  Heacoek,  273.) 

8.  HUSBAND  AND  WIFE  — WANT  OP  REMEDY  PRE- 
CLUDES HER  FROM  SUING  HIM  ON  HIS  PERSONAL  CON- 
TRACT.—A  wife  who  has  no  remedy  against  her  husband,  except 
for  the  infraction  of  some  of  her  property  rights,  cannot  sue  him  on 
his  personal  contract  made  with  her.     (Heacoek  v.  Heacoek,  273.) 

9.  HUSBAND  AND  WIFE— ACTION  BY  HER  ON  HIS  CON- 
TRACT—WHAT SHE  MUST  PLEAD  AND  PROVE.-In  an  action 
by  a  wife  against  her  husband  upon  a  contract  made  between  them, 
she  must  plead  and  prove  that  the  contract  was  with  reference  to 
her  separate  estate,  for  no  particular  consideration  will  be  pre- 
sumed, although  the  contract  is  in  writing.  (Heacoek  v.  Heacoek, 
273.) 

10.  HUSBAND  AND  WIFE^ACTIONS  BY  HER  AGAINST 
HIM— CONSTRUCTION  OP  STATUTES.— Statutes  which  author- 
ize a  wife  to  maintain  an  action  to  recover  property  belonging  to 
her,  the  possession  or  control  of  which  has  been  obtained  by  her 
husband,  or  which  permit  her  to  prosecute  all  actions  "for  the  pres- 
ervation and  protection  of  her  rights  and  property,"  or  which  au- 
thorize her,  in  general  terms,  to  enforce  contracts  made  by  her  as 
if  unmarried,  do  not  authorize  her  to  sue  her  husband  on  his  per- 
sonal contract  made  with  her.     (Heacoek  v.  Heacoek,  273.) 

11.  HUSBAND  AND  WIFE— SHE  CANNOT  SUE  HIM  ON  HIS 
PERSONAL  CONTRACT.— Under  the  statutes  of  Iowa,  a  wife  has 
no  right  of  action  against  her  husband,  except  for  the  preservation 
or  protection  of  her  separate  property.  She  cannot  sue  him  on  hia 
personal  contract,  such  as  a  note  made  by  him  to  her  during  cover- 
ture.    (Heacoek  v.  Heacoek,  273.) 

12.  ALIENATION  OF  AFFECTIONS— ACTION  BY  WIFE 
FOR.— At  common  law,  an  action  for  the  alienation  of  the  affections 
alone  cannot  be  maintained  either  by  the  husband  or  the  wife.  Tlio 
alienation  of  the  affections  is  merely  a  matter  of  aggravation  of 
damages;  and  a  complaint  by  a  wife  which  charges  no  adultery,  no 
procuring  and  enticing,  or  no  harboring  and  secreting,  does  not 
state  a  cause  of  action.     (Houghton  v.  Rice,  351.) 

13.  ALIENATION  OF  AFFECTION&-GIST  OF  ACTION  FOR 
ADULTERY.— An  action  to  recover  damages  for  adultery  committed 
with  tlie  plaintiff's  wife  is  based  upon  his  loss  of  consortium,  and 
the  alienation  of  affections  is  not  tlie  gist  of  the  action,  but  is 
merely  a  matter  of  aggravation.     (Evans  v.  O'Connor,  31G.) 

14.  HUSBAND  AND  WIFE— GIFT  TO  WIFE.— In  Massachu- 
setts a  married  woman  cannot  acquire  property  by  a  direct  gift  from 
her  husband,  but  a  valid  and  irrevocalile  gift  may  be  m:ulo  from  tin- 
husband  to  the  Avife  tlirough  a  third  party.     (Brown  v.  Brown,  292.) 

1.1.  HUSBAND  AND  WIFE— NONSUPPORT  OF  FAMILY— I)I> 
FENSBS.— A  husband  cannot  justify  nor  excuse  his  abandonment 
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and  nonsupport  of  his  family  on  the  ground  that  It  Is  done  In  or- 
der to  give  his  services  to  his  father  in  expectation  of  succeeding 
to  the  latter's  property.    (People  v.  Malsch,  381.) 

16.  JUDICIAL  SALES-PURCHASER  WITH  NOTICE.— If  a 
judgment  is  obtained  against  a  husband  after  he  has  abandoned  his 
wife  and  obtained  a  divorce  from  her  In  a  foreign  jurisdiction,  upon 
notice  by  publication,  the  purchaser  of  land  sold  under  execution 
issued  upon  such  Judgment,  or  his  assignee,  is  not  an  innocent 
purchaser  without  notice,  as  against  the  homestead  rights  of  the 
wife,  who  is  in  exclusive  possession  of  the  premises.  (Lynn  v. 
Sentel.  110.) 

See  Homesteads,  1;  Wills,  12-14. 

HYPOTHETICAL  QUESTIONS. 
See  Witnesses,  13. 

ILLEGITIMATES. 
See  Descent,  1,  2. 

IMPAIRING  OBLIGATION  OF  CONTRACT. 

See  Interest,  11;  Statutes,  10. 

IMPROVEMENTS. 
See  Ejectment,  1,  2. 

INDICTMENT. 

INDICTMENT— DESCRIPTION  OF  INSTRUMENT— VARI- 
ANCE.—While  It  is  not  necessary  to  the  validity  of  an  indictment 
to  set  out  figures  in  the  margin  which  constitute  no  part  of  the 
contract  of  the  instrument,  yet  if  such  figures  are  set  out  they  con- 
stitute matters  of  description,  aud  the  original  cannot  be  admitted 
in  evidence  if  there  is  a  variation  in  matter  of  description  between 
the  copy  set  out  and  the  original  offered.    (Haupt  v.  State,  19.) 

INFANTS. 
See  Domicile;  Municipal  Corporations,  13;  Negligence,  2,  5,  C 

INJUNCTION. 

1.  INJUNCTION  AGAINST  MUNICIPAL  CORPORATIONS.— 
Courts  of  equity  have  jurisdiction  to  restrain  the  proceedings  of 
municipal  corporations,  where  those  proceedings  encroach  upon  pri- 
vate rights,  and  are  productive  of  in-eparable  injury.  (Bristol  Door 
etc.  Co.  V.  Bristol,  783.) 

2,  INJUNCTION  AGAINST  NEWS  ASSOCIATION.— An  injunc- 
tion will  issue  to  restrain  the  Associated  Press,  a  news  association, 
from  refusing  to  furnish  news  to  one  of  its  members  in  accordance 
with  the  terms  of  a  contract,  where  the  only  ground  for  refusal 
is  the  violation  by  the  member  of  an  illegal  provision  in  the  con- 
tract that  he  would  not  procure  news  from  antagonistic  agencies. 
(Inter-Ocean  Pub.  Co.  v.  Associated  Press,  184.) 

See  Highways,  3;  Nuisance,  1. 

IN  PARI  DELICTO. 
See  Maxima. 
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INSANE     PERSONS. 

CONTRACTS— CAPACITY  OF  MAKER-SICKNESS— PRE- 
SUMPTION.—If  the  alleged  incompetency  of  the  maker  of  a  con- 
tract arises  from  the  temporary  sickness,  resulting  in  intermittent 
conditions  of  sanity  and  insanity,  and  there  is  no  prior  incapacity 
alleged  or  proved,  the  usual  presumption  that  when  a  state  of 
facts  is  once  shown  to  exist  they  must  be  presumed  to  have  con- 
tinued to  exist  until  the  contrary  is  shown  has  no  application,  and 
the  burden  of  proof  is  upon  the  person  challenging  the  legality  of 
the  act  complnined  of  to  show  that  at  the  time  that  the  act  was 
done  there  was  such  incompetency.    (Richardson  v.  Smart,  488.) 

See  Criminal  Law,  7-13;  Gifts,  7;   Witnesses,  9-12,  15, 

INSOLVENCY. 

See  Bankruptcy;   Corporations,   20-22. 

INSTRUCTIONS. 

1.  TRIATy— INSTRUCTIONS.— A  refusal  to  give  proper  Instruc- 
tions as  to  the  duty  of  the  jury  in  arriving  at  a  verdict  is  not 
ground  for  reversal  of  the  judgment,  if  the  evidence  clearly  war- 
rants the  verdict,  and  the  instructions  given  fully  state  proper  rules 
for  the  guidance  of  the  jury.  (Metropolitan  etc.  R,  R.  Co.  v.  Skola, 
120.) 

2.  TRIAT>— INSTRUCTIONS.— It  is  not  error  to  refuse  to  give 
an  Instruction  the  substance  of  which  is  covered  by  another  in- 
struction already  given.     (State  v.  Kuhlman,  438.) 

3.  TRIAL.— INSTRUCTIONS  ALREADY  GIVEN  or  sufficiently 
covered  by  other  instructions  given  are  properly  refused.  (State  v. 
McClellan,  558.) 

4.  TRIAIr-INSTRUCTIONS— CONDITION  OF  WITNESS.— An 
Instruction  cannot  single  out  any  particular  witness  and  direct  the 
jury  to  consider  his  condition  in  particular  at  the  time  of  the  trans- 
actions concerning  wliich  he  has  testified.     (State  v.  McClellan,  558.) 

5.  TRIAI^IN.STRUCTIONS.— ERROR  CANNOT  BE  PREDI- 
CATED upon  tlie  giving  of  an  instruction  requested  by  the  party 
complaining.     (State  v.  McClellan,  558.) 

0.  TRIAL  — INSTRUCTIONS  — IDENTITY  OF  MINERAL 
VEIN.— An  instruction  concerning  the  identity  of  mineral  veins, 
stating  that  if  no  evidence  of  a  vein  appear  for  any  considerable 
distance  the  veins  are  not  identical,  the  use  of  the  word  "consider- 
able"' is  not  objv'Ciionable  as  being  indefinite  or  confusing.  (Butte 
etc.  Min.  Co.  v.  Societe  Anonyme  etc.,  505.) 

7.  TKIAIr-INSTRUCTIONS  IN  CRIMINAL  CASE.— Inconsis- 
tent instructions  on  a  material  point  in  a  criminal  case  are  sutliciiMit 
to  work  a  reversal  of  a  judgment  of  conviction.    (State  v.  Peel,  520.) 

8.  INSTRUCTION  —  CKlMINxVL  CASE  —  MALICE.— The  ac- 
cused in  a  murder  case  is  not  prejudiced  by  a  failure  to  instruct 
tlie  jin-y  tliat  "malice  means  intent  to  kill  or  do  grievous  Itodily 
harm;  if  tliere  was  such  precedent  intent  tlie  homicide  is  nuirdor; 
if  tliere  is  no  precedent  intent,  tliere  is  no  murder,"  where  from  the 
instructions  actually  given  it  apiiears  that  the  whole  jury  were  led 
to  suppose  that  an  actual  intent  to  kill  unlawfully  was  necessary 
to  the  offense  of  murder.     (Commonwealth  v.  Chance,  300.) 

0.  INSq^RTT)TIONS  IN  CRIMINAL  CASES— CIRCUMSTAN- 
TIAL EVIDP]NCE— CONSIDERATION  OF  FACTS.— A  jury  should 
not  be  instructed,   in  a  criminal  case  depending  upon  circumsian- 
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tial  evidence,  to  pass  upon  each  fact  separately,  though  absolutely 
essential  to  conviction.  All  the  facts  must  be  considered  together 
In  determining  the  main  issue.     (State  v.  Cohen,  213.) 

10.  INSTRUCTIONS-REASONABLE  DOUBT.— IT  IS  ERROR, 
in  an  instruction,  to  define  a  "reasonable  doubt"  as  one  that  the 
jury  are  able  to  give  a  reason  for.     (State  v.  Cohen,  213.) 

11.  INSTRUCTIONS— CIRCUMSTANTIAL  EVIDENCE— ERRO- 
NEOUS CHARGE.— IN  A  CRIMINAL  CASE,  where  tlie  evidence  is 
vrholly  circumstantial,  it  is  erroneous  to  instruct  the  jury  that  they 
are  not  required,  to  warrant  a  conviction,  to  be  satisfied  beyond  a 
reasonable  doubt  of  each  linli  in  tlie  chain  of  evidence  relied  upon 
to  establish  the  defendant's  guilt,  and  tliat  it  is  sufficient  if,  talcing 
the  testimony  altogether,  they  are  satisfied,  beyond  a  reasonable 
doubt,  of  his  guilt,  because  the  jury  might  understand  therefrom 
that  they  are  authorized  to  convict  though  an  essential  fact  is 
not  proved  beyond  a  reasonble  doubt.     (State  v.  Cohen,  213.) 

See  Appeal;  Evidence,  3;  New  Trial,  1;  Trial 

INSURANCE. 

1.  INSURANCE— INSTRUCTION  TO  AGENT— EVIDENCE.— 
Private  instructions  given  by  an  insurance  company  to  its  agent, 
not  communicated,  and  unknown,  to  the  insured,  are  inadmissible 
in  evidence  in  an  action  against  the  company  for  a  breach  of  its 
contract  of  insurance.     fSanford  v.  Orient  Ins.  Co.,  358.) 

2.  INSURANCF^FIRE— LOCATION  OF  PROPERTY.— Under 
a  fire  insurance  poliry  on  a  fire-engine,  hose,  and  hosp-oart.  while 
located  and  contained  In  the  fire-engine  house  and  "not  elsewhere," 
no  recovery  can  be  had  for  the  loss  of  such  property  wliile  it  is 
being  used  in  an  attempt  to  extinguish  a  fire  several  hundred  feet 
from  the  fire-engine  house.  (L'Anse  v.  Fire  Assn.  of  Philadelphia, 
410.) 

3.  INSURANCE— ORAL  CONTRACT— STATUTE  OF  FRAUDS. 
A  contract  to  insure  is  not  within  the  statute  of  frauds,  since  it 
may  be  completely  performed  within  a  year  upon  the  happening  of 
a  contingency.     (Sanford  v.  Orient  Ins.  Co.,  358.) 

4.  INSURANCE— ORAL  WAIVER  OF  CONDITIONS-POWER 
OF  AGENT.— V\'here  a  contract  of  insurance  provides  that  the 
agent  may  change  the  conditions  expressed  in  the  policy  by  writing 
thereon,  such  agent  having  the  general  powers  of  the  company 
over  such  changes,  the  company  is  bound  when  the  agent,  having 
notice,  agrees  to  the  changed  condition.  But  when  the  power  of 
the  agent  over  such  changes  is  limited,  so  that  no  change  by  the 
agent  can  be  effected  unless  done  by  a  writing  on  the  policy,  the 
company  is  not  bound  by  changed  conditions,  unless  the  change  has 
been  made  in  accordance  with  the  terms  prescribed  in  the  contract. 
(Lippman  v.  Aetna  Ins.  Co.,  62.) 

5.  INSURANCE— ORAL  WAIVER  OF  CONDITIONSU-CON- 
STRUCTION  OF  POLICY.- Where  an  insurance  policy  provides 
that  it  shall  be  void  if  the  insured  procures  other  insurance  on  the 
same  property,  "unless  otherwise  provided  by  agreement  indorsed 
heioon  or  added  hereto,"  and  another  clause  in  the  contract  pro- 
vides that  no  agent  "shall  have  power  to  waive  any  provision  or 
condition  of  this  policy,  except  as  by  the  terms  of  this  policy  may 
be  the  subject  of  agreement  indorsed  hereon  or  added  hereto;  and 
as  to  sucli  provisions  and  conditions  no  officer,  agent,  or  repre- 
sentative shall  have  such  power,  or  be  deemed  or  held  to  li.'ive 
waived  such  provisions  or  conditions,  tinless  such  waiver,  if  any, 
shall  be  written  upon,  or  attached  hereto,  nor  shall  any  privilege 
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or  permission  affecting  the  insurance  under  the  policy  exist  or  bo 
claimed  by  the  insured  unless  so  written  or  attacliod,"  a  mere  oral 
permission  by  the  agent  to  the  insured  to  take  out  additional  insur- 
ance is  not  binding  on  the  company.  (Lippniau  v.  Aetna  Ins.  Co., 
G2.) 

G.  INSURANCE— WAIVER  OF  TROOF  OF  LOSS.— Where  nn 
Insured  sends  notice  of  loss  to  an  insurance  company,  and  the  com- 
pany sends  its  adjuster  to  view  tlio  burned  premises,  after  whifli, 
with  the  comijany's  local  agent,  an  agreement  is  made  with  the  in- 
sured to  leavt!  tlie  amount  of  tlie  loss  to  anotlier,  on  tlie  basis  of 
whose  figures  tlie  c()m[)any  would  settle,  such  agreement  to  settle 
constitutes  a  waiver  of  the  proofs  of  loss  required  by  the  policj', 
since  the  adjuster  was  acting  within  tlie  apparent  scope  of  his  au- 
thority.    (Wholley  v.  Western  Assur.  Co.,  314.) 

7.  INSi:'RANCE— rOWER  OF  COMPANY  TO  CONTRACT.— 
An  insurance  company  having  power  generally  to  "make  insurau'-e 
against  loss  by  fue"'  may  make  a  preliminary  contract  to  insure 
property  to  be  consummated  by  a  subsequent  execution  and  deliv- 
ery of  a  policy,  and  the  language  in  its  charter  describing  the  nian- 
ner  in  which  a  policy  should  be  executed  does  not  restrain  this 
general  power.     (Sanford  v.  Orient  Ins.  Co.,  3')S.) 

8.  INSURANCE  — AUTHORITY  OF  AGENT  —  EVIDENCE.- 
The  fact  that  an  insurance  agent  did  not  submit  his  risks  to  tlie 
company  for  its  approval  before  he  wrote  and  delivered  the  policy 
is  admissible  in  evidence  to  show  the  nature  of  the  agent's  au- 
thority.    (Sanford  v.  Orient  Ins.  Co.,  358.) 

9.  INSURANCE— POWER  OF  GENERAL  AGENT.— A  person 
who  for  years  has  been  held  out  as  the  general  agent  of  an  insur- 
ance company,  with  full  power  to  negotiate  contracts  of  insurance, 
is  authorized  to  make  a  preliminary  contract  of  insurance  to  be 
consummated  by  a  subsequent  filling  up  and  delivery  of  a  policy. 
(Sanford  v.  Orient  Ins.  Co.,  358.) 

10.  INSURANCE  —  CONTRACT  —  EVIDENCE.—  CONVERSA- 
TIONS  with  an  insurance  agent  at  the  time  of  the  contract  are  ad- 
missible to  show  what  the  contract  was,  in  an  action  for  a  breach 
of  Uie  contract.     (Sanford  v.  Orient  Ins.  Co..  358.) 

11.  INSURANCE  — INSURABLE  INTEREST.— THE  POSSES- 
SION of  property  claiming  title  under  a  deed  is  sulhcient  evidence 
of  ownership  to  give  a  person  an  insural)le  interest  in  the  property. 
(Sanford  v.  Orient  Ins.  Co.,  358.) 

12.  LIFE  INSURANCE  —  BENEFICIARY  —  RECOVERY  OF 
PRE;MIUMS  paid.— The  beneficiary  of  a  life  insurance  policy,  who 
is  not  in  privity  with  the  insurance  company,  had  paid  none  of  tlie 
premiums,  and  was  witliout  knowledge  of  the  existence  of  the  pol- 
icy, cannot  recover  the  premiums  which  have  been  paid,  even 
thougii  the  policy  was  void  and  never  attached.  (Sullivan  v.  Metro- 
politan Ins.  Co.,  305.) 

13.  INSURANCE— LIFE— CONTRACT  OF.  WHEN  VOID  AS 
AGAINST  PUBLIC  POLICY.— An  agreement  between  a  build- 
ing association  and  .a  meml><>r  thereof,  that  the  latter  shall  in- 
sure his  life  for  the  benefit  of  the  association,  is  contrary  to  public 
policy,  and  invalid,  where  the  .a-ssociation  lias  no  insurable  interest 
in  his  life.     (Tate  v.  Commercial  liuilding  Assn.,  770.) 

14.  INSURANCE  —  LIFE  —  UNLAWFUT;  AGREEMENT  —  IN- 
SURABLE INTEREST— ^MEASURE  OF  RECOVERY.— An  unlaw- 
ful agreement  cannot  defeat  a  lawful  riglit.  Hence,  if  a  buildinj; 
association  and  three  of  its  memlvers  agree  that  such  memiiers 
shall  insure  their  lives  for  tlie  benefit  of  the  association,  the  latter 
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to  pay  the  premiums,  but  the  members,  Instead  of  keeping  their 
agreement,  take  out  the  insurance  for  their  own  benefit,  without 
the  knowledge  of  the  association,  and  then  assign  the  policies  to 
the  insurance  company  as  collateral  security  for  a  debt  due  to  it  by 
the  association,  and  the  insurance  company,  upon  the  death  of  one 
of  such  members,  in  whom  the  association  had  no  insurable  inter- 
est, pays  the  policy,  by  crediting  the  amount  on  such  debt,  an  as- 
pignee  of  the  rights  of  the  insured  is  clothed  with  all  of  the  latter's 
rights,  and,  though  the  variance  from  the  agreement  did  not  become 
known  to  the  association  until  after  the  death  of  the  insured,  such 
assignee  is  entitled  to  recover  of  the  association  the  amount  of  the 
policy,  less  premiums  paid  by  it  thereon,  and  also  the  amount  con- 
tributed by  him  to  enable  the  association,  along  with  like  contri- 
butions from  other  members,  to  pay  the  interest  on  its  debt  and  the 
premiums  on  the  policies  so  assigned  to  the  insurance  company. 
The  agreement  for  insurance  upon  the  life  of  a  member  in  which 
the  association  has  no  insurable  interest  is  contrary  to  public  policy 
and  Invalid,  but  the  member  has  a  lawful  right  to  take  out  insur- 
ance for  his  own  benefit.     (Tate  v.  Commercial  Building  Assn.,  770.) 

15.  INSURANCE— LIFE.— A  BUILDING  ASSOCIATION  HAS 
NO  INSURABLE  INTEREST  In  the  life  of  one  of  its  members, 
who  is  not  indebted  to  it.     (Tate  v.  Commercial  Building  Assn.,  770.) 

16.  insurance:— LIFE— WANT  OF  INSURABLE  INTEREST 
—RETENTION  OF  PROCEEDS— PUBLIC  POLICY.— It  is  contrary 
to  public  interest  and  against  public  pohcy  to  allow  anyone  to 
retain  the  proceeds  of  a  policy  of  insurance,  though  voluntarily  paid 
by  the  insurance  company,  where  the  insurance  was  effected  for 
his  benefit  upon  the  life  of  another,  in  which  he  had  no  insurai)le 
Interest,  whether  the  policy  was  issued  upon  the  life  of  the  insured 
directly  for  such  beneficiary,  or  for  the  benefit  of  the  insured  and 
then  assigned  by  him  to  the  beneficiary,  as  this  would  encourage 
speculation  upon  the  chances  of  human  life,  with  a  direct  interest 
in  its  early  termination.     (Tate  v.  Commercial  Building  Assn.,  770.) 

17.  IN  MARINE  INSURANCE  ;  policy  may  be  issued  to  cover 
property  in  which  the  insured  has  not  at  the  time  any  interest,  and 
the  policy  will  attach  when  the  interest  is  acquired.  (Boston  Ins. 
Co.  v.  Globe  Ins.  Co.,  303.) 

18.  MARINE  INSURANCE  —  REINSURANCE— WAGERING 
POLICY.— A  contract  of  reinsurance  of  such  marine  risks  as  the 
reinsured  has  when  the  contract  was  entered  into,  or  might  have  or 
take  during  the  year  that  it  was  to  run,  is  not  void  as  a  wager 
policy,  but  is  a  valid  contract  of  insurance.  (Boston  Ins.  Co.  v. 
Globe  Ins.  Co.,  303.) 

19.  CONFLICT  OF  LAWS— STOCKHOLDERS'  LIABILITY.— 
The  liability  evidenced  by  stock  notes  given  by  stockholders  in  a 
mutual  insurance  corporation,  must  be  considered  and  enforced  with 
respect  to  the  laws  in  turce  when  and  where  the  contract  is  made. 
(Crofoot  V.  Thatcher,  72.j.) 

INTEREST. 

1.  INTEREST  —  A  B.\TE  ME  NT  OF  —  WHEN  NOT  ALLOW- 
ABLE.— After  judgment  lias  been  obtained  for  a  debt,  both  prin- 
cipal and  interest,  it  is  too  late  to  raise  the  question  of  an  abatement 
of  interest.     (Rowe  v.  Hardy,  811.) 

2.  INTEREST  ON  JUDGMENTS.- If  the  statute  provides  that 
a  judgment  shall  bear  the  same  rate  of  interest  as  the  contract 
bore,  the  rate  upon  tlie  judgment  is,  nevertheless,  the  one  fixed  by 
statute,  and  it  does  not  become  the  judgment  rate  by  agreement 
of  the  parties.     (Wyoming  Nut.  Bank  v.  Brown,  935.) 
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8.  INTEREST  ON  JUDGMENTS.— If  the  creditor,  upon  the 
breach  of  the  contract,  elects  to  merge  it  in  a  judgment,  interest  aa 
agreed  upon  by  the  parties  ceases,  and  the  judgment  bears  such 
interest  as  is  prescribed  by  law.    (Wyoming  Nat.  Banli  v.  Brown, 

4.  INTERE.ST  ON  JUDQ]\rENTS— CHANGE  OF  RATE  BY 
STATUTE.— A  statute  reducing  the  rate  of  interest  which  judg- 
ments sliall  bear,  passed  after  the  rendition  of  the  judgment,  is  a 
conclusive  determination  by  the  legislature  that  the  damages  ac- 
cruing to  the  judgment  creditor  by  being  deprived  of  the  use  of  the 
amount  due  are  measured  by  a  lower  i-ate  of  interest  during  the 
period  subsequent  to  the  taking  effect  of  the  statute  than  from  the 
rendition  of  the  judgment  up  to  that  time,  and  no  rights  of  the 
creditor,  who  is,  for  the  period  after  the  passage  of  the  statute, 
required  to  accept  a  reduced  rate  of  interest  upon  his  judgment, 
are  destroyed  or  interfered  with  by  such  legislation.  (Wyoming 
Nat.  Bank  v.  Brown,  935.) 

5.  INTEREST— RATE  RECOVERABLE.-If  there  Is  either  an 
express  or  implied  contract  to  pay  interest  until  the  principal  sum 
shall  be  paid,  interest  at  the  agreed  rate,  or.  In  the  absence  of  an 
agreed  rate,  at  the  rate  prescribed  by  law  at  the  date  of  the  con- 
tract, is  the  rate  recoverable  until  payment  of  the  principal,  or  until 
the  contract  is  merged  in  a  judgment.  (Wyoming  Nat  Bank  v. 
Brown,  98.5.) 

6.  INTEREST  ON  .TUDGMENTS.— Judgments  do  not  bear  inter- 
est under  the  common  law,  and  the  judgment  creditor  may,  if  left 
to  his  common-law  remedy,  recover  such  damages  as  he  can  prove 
have  accrued  to  him  by  being  deprived  of  the  use  of  his  money,  or, 
if  regulated  by  statute,  such  sum  or  rate  as  the  statute  has  fixed 
as  the  value  of  the  use  of  the  money  during  the  time  he  has  been 
unreasonably  deprived  of  the  use  of  it.  (Wyoming  Nat,  Bank  v. 
Brown,  935.) 

7.  INTEREST  UPON  JUDGMENTS  allowed  by  statute  Is  not 
interest  in  the  strict  sense,  but  a  fixed  measure  of  damages  for 
delay  in  payment.     (Wyoming  Nat.  Bank  v.  Brown,  935.) 

8.  INTEREST  ON  JUDGMENTS  —  CHANGE  IN  RATE.— A 
judgment  is  not  a  contract  of  which  the  rate  of  interest  tixed  by 
statute  at  the  time  it  is  rendered  is  a  part,  and  the  rate  of  inter- 
est on  a  judgment  may  be  changed  or  modified  by  statute.  (Wy- 
oming Nat.  Bank  v.  Brown,  935.) 

9.  INTEREST— EFFECT  OF  CHANGE  IN  RATE  BY  JUDG- 
MENT.— A  change  in  the  rate  of  interest  upon  the  merger  of  the 
contract  in  a  judgment  does  not  impair  nor  encroach  on  the  right 
of  either  party  to  the  contract,  (Wyoming  Nat.  Bank  t.  Brown, 
935.) 

10.  INTEREST— CHANGE  IN  LAW.— CONTRACTS  which  stipu- 
late for  interest  will  draw  interest  until  payment  at  the  rate  agreed 
therein,  or,  in  the  al>sence  of  an  agreed  rate,  at  the  rate  prescribed 
by  law  wlien  the  contract  was  executed,  and  a  change  of  the  legal 
rate  would  not  affect  the  rate  recoverable.     (Seton  v.  Hoyt,  (541.) 

11.  STATUTES— IMPAIRING  OBUIGATION  OF  CONTRACTS- 
INTEREST  ON  COUNTY  W^ARRANTS.— The  obligation  of  a  couu-ty 
to  pay  interest  on  its  warrants,  which  arises  f-rom  nonpayment 
when  they  are  presented,  and  an  indorsement  thereon,  "Not  paid 
for  want  of  funds,"  is,  as  an  implied  contract,  under  the  protection 
of  tliat  provision  of  the  constitution  which  prohibits  the  passage  of 
any  law  impairing  the  obligation  of  contracts.     (Seton  v.  Hoyt,  641.) 

12.  COUNTIES— LIAI'.IUITY  OF,  FOR  INTEREST.-A  sov- 
ereign state  is  not  required  to  pay  interest,  except  when  self-im- 
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posed.  Hence,  a  county,  which  Is  but  an  arm  or  agent  of  the  state, 
Is  not  liable  for  interest,  under  a  general  law  reflating  tlie  subject 
of  Interest,  where  it  is  not  expressly  named  therein  as  being  so 
liable.     (Seton  v.  Iloyt,  G41.) 

13.  COUNTIES  —  INTEREST  ON  WARRANTS  —  INIX)RSE- 
MENT,  "NOT  PAID  FOR  WANT  OF  FUNDS"— EFFECXr  OF.— If 
county  warrants  are  presented  for  payment  when  there  is  no  money 
available  for  that  purpose,  and  the  law  provides  that  the  treasurer, 
In  such  event,  shall  indorse  thereon,  "Not  paid  for  want  of  funds," 
after  wliich  the  warrants  are  to  draw  legal  interest,  such  nonpay- 
ment and  Indorsement  amount  to  a  contract,  on  the  part  of  the 
county,  to  pay  the  legal  rate  of  interest.    (Seton  v.  Hoyt,  G41.) 

14.  COUNTIES— INTEREST  ON  WARRANTS— CHANGE  IN 
RATE.— County  warrants  indorsed,  "Not  paid  for  want  of  funds," 
bear  interest  at  the  legal  rate  which  existed  at  the  date  of  the 
indorsement,  and  this  rate  cannot  afterward  be  reduced  by  tbe 
legislature.    (Seton  ?.  Hoyt,  641.) 

See  Mortgages,  5. 

INTERSTATE  COMMERCD. 
See  Taxes,  11. 

INTOXICATING  LIQUORS. 
See  Municipal  Corporations,  18;  Negligence,  IL 

IRRESISTIBLE  IMPULSE. 
See  Criminal  Law,  7,  11-13. 

JUDGMENTS. 

1.  JUDGMENT— ACTION  ON— SATISFACTION  BY  LEVY.— In 
an  action  to  recover  a  balance  due  on  a  judgment,  evidence  as  to 
the  value  of  goods  previously  levied  upon  is  properly  excluded,  since 
the  mere  levy  of  an  execution  on  personal  property  of  sufficient 
value  to  satisfy  the  same  does  not  operate  as  a  satisfaction  of  the 
judgment.     (Smith  v.  Condon,  372.) 

2.  JUDGMENTS— CONCLUSIVENESS.— A  judgment  rendered 
in  a  court  of  competent  jurisdiction  is  conclusive  between  the  par- 
ties and  privies  in  regard  to  all  matters  in  controversy  determined 
by  the  judgment,  and  all  persons  represented  by  the  parties,  both 
plaintiff  and  defendant,  are  bound  and  concluded  as  privies  by  the 
judgment  rendered.     (Singer  ▼.  Hutchinson,  133.) 

3.  JUDGMENT— ENTRY  OF  FINAL— WHAT  IS  NOT.— If  the 
only  thing  appearing  in  the  record  on  appeal  respecting  the  judg- 
ment below  is  an  entry  showing  an  overruling  of  a  motion  for  a 
now  trial,  judgment  on  the  verdict  for  a  certain  amount,  and  the 
allowance  of  an  appeal,  such  appeal  must  be  dismissed  on  motion 
for  want  of  a  final  judgment.     (Metzger  v.  Wooldridge,  100.) 

4.  JUDGMENT— CONFESSION  OF,  BY  BUILDING  ASSOCI- 
ATION. FOR  ANTECEDENT  DEBT— EFFECT  OF.— Under  sec- 
tion 1149  of  the  code  of  Virginia,  any  lien  or  encumbrance  created 
by  the  voluntary  act  of  a  company  chartered  by  a  court,  for  the 
purpose  of  giving  a  preference  to  ooe  creditor  over  another  cred- 
itor, except  to  secure  a  debt  contracted  or  money  borrowed  at  the 
time,  inures  to  the  benefit  ratably  of  all  its  creditors.  Hence,  if  a 
building  association  confesses  a  judgment  for  an  antecedent  debt. 
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the  lien  thus  voluntarily  and  actively  created  on  Its  property  will 
Inure  ratably  to  ilie  beiii'lit  at  all  its  existing  creditors.  (Tate  v. 
Commercial  Buildinc?  Assn.,  770.) 

5.  JUDGMENT  LIKN  UI'OX  LAND,  THE  DEED  TO  WHICH 
IS  UNRECORDED. -IF  PARTIES  EXCHANGE  LANDS,  but  the 
prantee  of  one  tract  fails  to  record  his  deed,  a  judgment  against 
ills  grantor,  docketed  between  the  time  of  delivering  the  deed  and 
the  date  of  its  recordation  by  the  grantee,  is  a  lien  upon  the  land 
given  in  exchange,  as  well  as  upon  that  received  in  exchange.  The 
rights  of  the  parties  are  not  affected  by  the  character  of  the  con- 
sideration given  for  the  deed,     (i'rice  v.  Wall,  7b8.) 

G.  .TUDGMExXTS— COLLATERAL  ATTACK.— If  tlie  court  had 
jurisdiction  of  the  subject  matter,  and  it  appears  on  the  face  of  the 
record  that  the  proper  parties  were  before  it  and  that  it  proceeded 
within  its  lawful  bounds,  llie  judgment  can  be  attacked  only  di- 
rectly and  not  collaterally.  This  rule  applies  to  the  judgments  of 
probate  courts.     (Cox  v.  Boyce,  483.) 

7.  .TUDGMENT.S— COLLATERAL  ATTACK.— If  the  subject 
matter  of  adjudication  is  of  a  kind  over  Avhich  the  court  has  no 
jurisdiction,  its  judgment  is  a  nullity,  and  may  be  treated  as  such 
even  in  a  collateral  attack.    (Cox  y.  Boyce,  483.) 

S.  .TTTDGISIEXT  —  COLLATERAL  ATTACK  —  NONAPPEAR- 
ANCE OF  ORIGINAL  SUMMONS  IN  .TUDGMENT-ROLL.— If  the 
proof  of  publication  of  summons,  as  well  as  the  findings  and  recitals 
in  the  judgment,  show  that  a  summons  was  issued,  the  judgment 
will  not  be  held  void,  upon  collateral  attack,  because  the  original 
tsummons  does  not  appear  in  the  judgment-roll.  (Bank  of  Colfax 
V.  Richardson,   GG4.) 

0.  .TX'DGMENT— COLLATERAL  ATTACK— PROOF  OF  SER- 
VICE OF  SUMMONS.— A  judgment  is  not  invalid,  on  collateral  at- 
tack, simply  because  the  proof  of  service  of  the  summons  is  not 
annexed  to,  or  indorsed  on,  the  summons  itself.  (Bank  of  Colfax 
V.  Richardson,  6G4.) 

10.  .JUDGMENT- COLLATERAL  ATTACK— WANT  OP  JURIS- 
DICTION.—Errors  or  irregularities  in  the  record  of  a  superior  court 
cannot  be  collaterally  attacked  unless  they  show  a  want  of  juris- 
diction.    (Bank  of  Colfax  v.  Richardson,  G(J4.) 

11.  .TUDGMENT  AGAIN.^^T  NONRESIDENT— COLLATERAL 
ATTACK -DEFECTIVE  ATTACHMENT.— In  an  action  against  a 
nonresident,  the  judgment  of  a  superior  court  against  him  cannot 
be  collaterally  attacked  for  any  defect  in  the  attachment  proceed- 
ings therein,  wb.ere  the  statute  does  not  make  such  proceedings 
jiuisdictional,  unless  the  record  affirmatively  shows  a  want  of  jurla- 
dietion.     (Bank  of  Colfax  v.  Richardson,  0(34.) 

12.  JUDG^rEXT  AGAINST  NONRESTDEXT— COLLATERAL 
ATTACK— ISSUANCE  OF  SUMMONS.— The  judgment  in  a  pro- 
ceeding by  attachment  against  a  nonr(\sident  cannot  be  collaterally 
attacked  on  the  ground  that  the  record  does  not  affirmatively  sliow 
that  a  summons  was  issued  in  the  action  at  or  before  the  Issuance 
of  the  writ  of  attachment.     (Bank  of  Colfax  v.  Richardson,  OCA.) 

13.  JUDGNfENr— VACATING  FOR  FRAUD— FAILURE  TO 
DISCLOSE  EVIDENCE.— The  fact  that  a  prevailing  party  defend- 
ant failed  to  voluntarily  disclose  the  weakness  of  his  defense,  or 
some  evidence  whicli  would  tend  to  overthrow  his  defense,  does 
not  authorize  the  vacating  of  the  judgment  on  the  ground  of  fraud. 
(McDougall  V.  Walling,  849.) 

14.  JUDGMENT  —  VACATING  FOR  FRAUD  —  PERJURY  — 
NECESSITY  OF  ADDITIONAL  CIRCUMSTANCES.— If  an  acUoa 
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Ja  brought  against  a  principal  and  his  surety,  and  the  latter  suc- 
cessfully evades  liability  on  the  ground  that  his  principal  had  been 
given  an  extension  of  time  without  the  surety's  consent,  perjury, 
committed  in  such  action,  by  the  surety,  in  testifying  that  he  had 
not  received  any  consideration  from  the  principal  for  becoming 
surety,  when  in  fact  he  had  received  a  consideration,  is  not  such 
fraud  practiced  by  the  prevailing  party  as  will  authorize  the  va- 
cating of  the  judgment,  where  there  were  no  circumstances  coupled 
with  the  perjury  which  would  relieve  the  opposite  party  from  all 
implication  of  want  of  diligence,  and  completely  deceive  him  in 
the  nature  of  the  testimony.     (McDougall  v.  Walling,  849.) 

15.  JUDGMENT— VACATING  FOR  FRAUIX-PER.7URY.— Un- 
der a  statute  authorizing  a  judgment  to  be  vacated  for  fraud,  but 
which  does  not  specify  perjury  as  a  distinctive  ground  for  vacat- 
ing a  judgment,  perjury  by  the  prevailing  party  to  an  action,  dis- 
covered after  the  trial,  is  not  such  fraud  as  will  justify  the  vaca- 
tion of  a  judgment  in  his  favor,  where  the  judgment  did  not  rest 
upon  the  alleged  false  testimony  alone  but  was  supported  by  other 
evidence.     (McDougall  v.  Walling,  849.) 

16.  RES  JUDICATA  —  BASTARDY  PROCEEDINGS.— The  dis- 
charge  of  a  man  by  a  police  court,  after  a  hearing  on  a  complaint 
for  bastardy  is  not  a  bar  to  a  subsequent  complaint  against  him 
in  the  same  court  for  the  same  offense.     (Barnes  v.  Ryan,  288.) 

17.  RES  JUDICATA— ESTOPPEL  TO  ASSERT  CLAIM  OP 
HOMESTEAD  AGAINST  PURCHASER.— Where  after  the  fore- 
closure of  a  mortgage  and  upon  the  levy  of  a  mortgage  fieri  facias 
the  defendant  files  a  claim  that  the  land  has  been  set  apart  to  him 
as  a  homestead,  and  a  verdict  against  such  claim  is  rendered  and  the 
property  adjudged  subject  to  execution,  the  defendant  is  concluded 
by  such  judgment  from  asserting  any  further  homestead  claim, 
and  a  purchaser  of  the  land  at  sheriff's  sale  acquires  a  good  title 
as  against  any  homestead  rights  of  the  defendant  (Cosnahan  v. 
Johnston,  36.) 

18.  JUDGMENTS— STARE  DECISIS.— A  judgment  of  the  su- 
preme court  construing  a  statute  renders  it  the  law  for  the  time 
being  as  so  construed.  Parties  have  a  right  to  act  upon  such  a 
decision,  and  no  injury  ought  to  be  allowed  to  result  by  reason  of 
a  dependence  thereon  as  to  pending  proceedings,  if  the  decision  is 
subsequently  changed,  any  more  than  in  the  case  of  a  repeal  of  a 
statute.     (Kelley  v.  Rhoads,  904.) 

See  Appeal,  10-12,  21;  Corporations,  12;  Guardian  and  Ward,  1,  2; 
Interest,  2-9;  Mortgages,  3,  10;  Receivers,  1;  Suretyship,  2-4; 
Trover. 

JUDICIAL  SALES. 

See  Executions,  3-5;  Mortgages,  2. 

JURISDICTION. 

1.  JURISDICTION— COURTS  OF  GENERAL  JURISDICTION. 
In  the  exercise  of  special  statutory  powers,  a  court  of  general 
jurisdiction  is  regarded  as  a  court  of  limited  and  special  jurisdic- 
tion, and  its  jurisdiction  must  appear  from  the  record  Itself.  (Watta 
V.  Dull,  141.) 

2.  ACTIONS  AGAINST  NONRESIDENTS-PREREQUtSITH 
TO  JURISDICTION.— In  an  action  against  a  nonresident  on  a 
money  demand,  a  seizure  of  the  defendant's  property  by  attachment 
Is  not  a  statutory  prerequisite  to  jurisdiction,  but  is  wholly  a  judi- 
cial requirement.     (Bank  of  Colfax  v.  Richardson,  664.) 
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3.  ACTTOXS  .AOATXRT  NONRESTDEXTF!  —  WHAT  CITES 
JUTIIRDICTIOX.— In  an  action  on  a  money  demand  against  a  non- 
resident, whore  he  does  not  appojir  and  has  not  been  served  with 
process  within  the  territorial  Ihuits  of  the  court,  the  authority  of 
the  court  to  hear  and  proceed  to  .i^dsment  depends  upon  the  ser- 
vice of  process  by  publication  and  the  actual  attachment  of  prop- 
erty to  be  concluded  by  the  .iudgment,  and  not  upon  the  regularity 
of  the  attachment  proceedings.    (Kank  of  Colfax  v.  Richardson,  664.) 

See  Attachment,  3;  Judgment,  10. 

.TURORS. 
See  Trial. 

LANDLORD  AND  TENANT. 

1.  LANDLORD  AND  TENANT— ACTION  FOR  RENT— BAR.— 
Where  a  lease  provides  for  the  payment  of  rent  in  separate  install- 
ments, separate  actions  may  be  brought  on  the  lease  for  each  in- 
stallment, and  a  judgment  for  one  installment  of  rent  is  no  bar  to 
a  second  action  to  recover  for  a  subsequent  installment.  (Marshall 
V.  Grosse  Clothing  Co.,  181.) 

2.  LANDLORD  AND  TENANT— EVICTION  AS  A  DEFENSE- 
RES  JUDICATA. — An  alleged  eviction  cannot  be  set  up  as  a  de- 
fense in  a  second  suit  for  the  recovery  of  rent,  where  the  acts  cou- 
Ktituting  the  eviction  were  known  to  the  tenant  before  the  trial  of 
the  tirst  suit,  and  could  have  been  raised  and  determined  under  the 
issues  in  that  suit.     (Marshall  v.  Grosse  Clothing  Co.,  181.) 

3.  LANDLORD  AND  TENANT— WHAT  NOT  AN  EVICTION.— 
Where  a  tenant  abandons  premises  without  tlie  fault  of  the  land- 
lord, the  landlord  may  re-enter  and  re-rent  the  premises,  and  his 
so  taking  possession  is  not  an  eviction  and  does  not  relieve  the 
tenant  from  the  liabilitv  for  rent.  (Marshall  v.  Grosse  Clothing  Co., 
181.) 

4.  LANDLORD  AND  TENANT— BUILDINGS— RIGHT  TO  RE- 
MOVE.—If  there  is  a  contract  between  the  landlord  and  tenant  that 
the  tenant  may  erect  buildings  at  his  own  expense  with  the  privi- 
lege of  moving  tliem  at  any  time  during  his  lease,  they  do  not,  as 
between  the  landlord  and  tenant,  become  part  of  tlie  land,  and  may 
be  moved  off  the  leased  premises  by  the  tenant  during  tlie  contin- 
uance of  the  lease,  as  tliey  continue  to  bo  personal  cliattels  and  the 
propertv  of  the  person  who  causes  them  to  be  built.  (Union  Central 
Life  Ins.  Co.  v.  Tillery,  480.) 

Tk  landlord  AND  TENANT  —  BUILDINGS  —  RIGHT  OP 
PURCHASER  UNDER  FORECLOSURE.— If  a  tenant  erects  build- 
ings on  tlie  leased  land  under  agreement  with  his  landlord  that 
h.e  may  remove  them  on  the  termination  of  the  lease,  and  such 
agreement  is  not  recorded,  sucli  buildings  pass  witli  the  land  to  a 
purcliaser  thereof  at  foreclosure  sale  without  notice  of  such  agreo- 
mciit  and  tlw  tenant  is  not  entitled  to  remove  them.  (Union  Cen- 
tral Life  Ins.  Co.  v.  Tillery,  480.) 

0.  LANDLORD  AND  TENANT  —  BI'TLDINGS  —  RIGHT  OF 
PURCHASER  TO.— If  leased  land  is  sold  to  a  purchaser  witliout 
notice  that  the  lessee  has  erected  buildijigs  thereon  and  reserved 
the  right  to  remove  them  during  the  term  of  his  lease,  such  buiM- 
ings  pass  witli  the  land  to  such  purchaser.  (Union  Central  Life  Ins. 
Co.  V.  Tillery,  480.) 

7.  LANDLORD  AND  TENANT— NOTICE  OF  OPTION  TO 
TERMINATE  DEASE.— Under  a  lease  whicli  provided  that  "should 
Am,  St.  Kep.,  Vol.  LXXV.— 63 
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■any  payment  fail  to  be  made  at  or  within  thirty  days  after  Its  ma- 
'turlty,  the  lease  may  be  terminated  at  the  option  of  the  party  of  the 
first  part,"  a  demand  for  the  possession  of  the  premises,  after  a  de- 
mand for  payment  of  rent  due  for  more  than  a  month,  constitutes 
a  sufficient  notice  that  the  lessor  •sva.s  exercising  his  option  to  ter- 
minate the  lease,  although  the  demand  for  back  rent  is  coupled 
with  a  demand  for  rent  for  the  succeeding  month.  (McCrosliey  v. 
Hamilton,  79.) 

8.  LANDLORD  AND  TENANT-OTL  LEASEES— RIGHTS  OP 
TENANT— VESTED  RIGHTS— EQUITY  JURISDICTION.— Les- 
sees in  an  oil  lease  who  have  bound  themselves  by  covenants  to  de- 
velop a  tract,  and  have  entered  and  produced  oil,  have  a  vested  es- 
tate in  the  land  which  cannot  be  taken  away  on  any  mere  difference 
of  judgment,  and  the  jurisdiction  of  equity  to  decree  any  specific 
act  against  the  lessee  or  to  declare  a  forfeiture  depends  on  fraud 
averred  and  fully  proved.     (Coglan  v.  Poorest  Oil  Co.,  695.) 

9.  LANDLORD  AND  TENANT— OIL  LEASES.— There  is  no 
special  relation  of  trust  or  confidence  between  the  lessor  and  lessee 
in  gas  or  oil  leases  any  more  than  in  any  other.  Lilce  all  other  con- 
tracting parties,  they  deal  at  arm's  length,  each  for  his  own  interest, 
and  so  long  as  the  question  is  one  of  business  judgment,  and  man- 
agement, tlie  lessee  is  not  bound  to  work  unprofliably  for  liimself 
for  the  profit  of  the  lessor,  and  the  parties  must  be  left  to  their  owh 
ways.  It  is  only  when  a  manifestly  fraudulent  use  of  opportuni- 
ties and  control  is  shown  tliat  courts  are  authorized  to  interfere. 
(Coglan,  V.  Forest  Oil  Co.,  G95.) 

10.  LANDLORD  AND  TENANT— OIL  LEASES— RIGHTS  OF 
LESSEE.— If  a  lessee  of  oil  or  gas  lands  derives  some  collateral  or 
Incidental  advantage  from  his  leases  of  adjoining  land,  he  is  enti- 
tled to  it  just  as  a  stranger  would  be.  He  may  operate  them  jointly 
at  less  expense,  or  he  may  be  helped  in  other  ways  by  having  both 
under  one  management.  It  is  only  when  the  wells  on  adjoining  ter- 
ritory are  being  fraudulently  used  to  drain  the  complainant's  land 
tliat  courts  have  any  occasion  to  interfere.  (Coglan  v.  Forest  Oil 
Co.,  695.) 

11.  LANDLORD  AND  TENANT— SURRENDER— RIGHT  TO 
GROWING  CROP.— A  tenant  after  surrender  of  the  leased  prem- 
ises has  no  right  to  the  crop  growing  thereon,  cannot  maintain  an 
action  therefor,  and  can  transfer  no  right  therein  to  another.  (Smith 
V.  Sprague,  3S4.) 

See  Estoppel,  2;  Mechanics'  Liens,  2,  3;  Specific  Performance. 

LEASES. 

See  Landlord  and  Tenant;  Mechanics'  Liens,  2,  3;  Mines,  12;  Spe- 
cific Performance. 

LEGISLATURE. 
See  Police  Power,  1,  2, 

LIENS. 
See  Creditor's  Bill:  Judgments,  5;  Vendor  and  Purchaser,  3-5. 

LIMITATION  OF  ACTIONS. 
1.     LIMITATION   OF    ACTIONS— CONFLICT    OF   LAWS— LEX 
FORI— LEX  LOCI  CONTRACTUS.— The  lex  fori  controls  as  to  the 
time  within  which  a  cause  of  action  shaU  be  enforced,  but  the  lex 
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lod  contractus  controls  In  determining  when  the  cause  of  action 
upon  a  contract  arises,  so  as  to  put  the  statute  of  limitations  in  op- 
tration.     (Crofoot  v.  Thatcher,  725.) 

2.  LIMITATIONS  OF  ACTIONS-KNOWLEDGE  OF  FRAUD. 
The  law  does  not  contemplate  actual  knowlerlge  of  a  fraud  l)efore 
the  statute  of  limitations  begins  to  run,  but  such  knowledge  or 
notice  as  would  lead  a  man  of  reasonable  prudence  to  make  in- 
quiries which  would  disclose  the  fraud.     (Clark  v.  Van  Loon,  219.) 

.3.  LIMITATIONS  OF  ACTIONS— KNOWLEDGE  OF  FRAUD- 
RECORD  OF  DEED.— If  the  facts  which  a  record  of  a  deed  shows, 
M'ith  other  facts  known,  are  of  a  cliaracter  to  suggest  fraud,  per- 
sons interested  must  be  charged  with  the  knowledge  which  in- 
fiuiry  made  with  reasonable  diligence  would  disclose.  (Clark  v. 
Van  Loon,  219.) 

4.  LLAIITATIONS  OF  ACTIONS— RECOVERING  VALUE  OP 
LAND  FRAUDULENTLY  CONVEYED-DEED  OF  UE'Oi:!).- 
Under  a  statute  which  declares  that  an  action  for  relief  on  the 
ground  of  fraud  must  be  brouglit  within  live  years  after  tlie 
cause  of  action  accrues,  an  action  to  recover  the  value  of  land,  at 
one  time  held  by  tlie  defendant  as  security  for  the  payment  of 
money  but  wliich  he  fraudulently  conveyed,  is  barred  by  the  stat- 
ute of  limitations  after  the  exi)iration  of  five  years  from  the  time 
that  the  deed  was  put  upon  record,  altliough  the  plaintiff  is  a  non- 
resident of  the  state  and  did  not  have  actual  notice  of  the  fraud. 
(Clark  v.  Van  Loon,  219.) 

See  Corporations,  G,  13,  14;  Executors  and  Administrators,  1. 

MALICE. 

See    Instructions. 

MARRIAGE  AND  DIVORCE. 

1.  ]\IARRIAGE  IN  FACT  MAY  BE  SHOWN  by  proof  of  an 
agreement  between  two  persons  of  opposite  sex  to  take  each  otlier 
presently  as  husband  and  wife,  consummated  by  coliabitation.  (Peo- 
ple V.  Mendenliall,  40S.) 

2.  MARRIAGE  AND  DIVORCE- PLEADING.— A  libelant  in  a 
divorce  case  may  .loin  two  or  more  distinct  causes  for  divorce  in 
the  same  bill.  Thus,  cruelty  and  adultery  may  be  set  up  in  the 
same  lil)el  for  divorce.     (Braun  v.  Braun,  G99.) 

3.  MARRIAGE  AND  DIVORCE— CRT'ELTY.— A  divorco  may 
be  granted  a  wife  upon  evidence  showing  that  the  husband  in  his 
conduct  toward  her  has  been  guilty  of  vile  indecency,  obscenity, 
dreadful  profanity,  coarse  and  brutal  vulgarity,  and  that  he  added 
to  this  charges  against  the  virtue  of  such  wife,  denying  the  pater- 
nity of  his  children,  accusing  her  of  adultery,  compelling  her  to 
take  dangerous  drugs,  and  urging  her  to  consent  to  a  criminal  op- 
eration to  produce  an  abortion,  and  spreading  liis  accusations  tiroad- 
cast  without  apparent  cause,  except  an  insane  and  unfounded  jeal- 
ousy.    (I'.i-aun   V.   Braun,   tj99.) 

4.  DIVORCE— CRUELTY-CONDONATION.— A  wife  is  not  en- 
titled to  a  divorce  on  the  ground  of  her  liusband's  cruelty,  where 
she  made  no  com])laint  of  iiis  acts  at  tlie  time  and  was  largely  to 
blame  therefor  Ik^rself;  where  she  apologized  for  her  own  acts; 
where  she  continued  to  live  with  liim  long  after  such  acts  of  cruelty 
were  committed;  and  wliere  there  is  no  future  danger  to  be  ap- 
lireliended  as  to  her  life  or  liealth.  Such  conduct  clearly  amounts 
to  a  condonation.     (May  v.  May,  202.) 
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5.  DIVORCE-ADUIvTERT— CONNTVANCE.-A  .husband  who 
employs  a  spy  to  have  sexual  intercourse  with  his  wife  is  not  en- 
titled to  a  divorce  on  the  ground  of  her  adultery,  where  such  inter- 
course takes  place.    (May  v.  May,  202.) 

n.  DIVORCE  —  FOREIGN  —  EFFECT  ON  WIFE'S  HOME- 
STEAD. — If  a  husband  abandons  his  wife  and  removes  to  a  foreign 
jurisdiction,  and  there  obtains  a  divorce  upon  constructive  notice, 
the  decree  is  not  conclusive  against  his  wife  so  as  to  bar  a  home- 
stead or  other  property  right  or  estate  acquired  by  her  prior  to  the 
date  of  the  decree.    (Lynn  v.  Sentel,  110.) 

7.  DIVORCE,  FOREIGN— EFFECT  ON  DOWER  RIGHTS.— 
A  statute  providing  for  the  forfeiture  of  the  dower  rights  of  a  wife 
If  a  divorce  is  granted  her  husband  for  her  fault  does  not  apply 
when  the  divorce  is  granted  in  a  foreign  jurisdiction  upon  notice 
by  publication,  and  for  a  cause  not  recognized  as  ground  for  divorce 
by  the  statute  of  her  domicile.    (Lynn  v.  Sentel,  110.) 

See  Bigamy:  Dower,  2;  Wills,  12-14. 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT  —  FELLOW-SERVANTS— WHO 
ARE— NONLIABILITY  OF  MASTER.— A  master,  having  men  em- 
ployed in  blasting  rock,  in  a  stone  quarry,  is  not  answerable  for  the 
act  of  the  superintendent  in  directing  one  of  the  men  to  load  a  hole 
drilled  in  tlie  rock,  after  giant  powder  has  been  exploded  therein  to 
dry  it,  even  where  he  was  empowered  to  hire  and  discharge  em- 
ployes and  was  negligent  in  giving  such  direction  without  waiting 
a  sutRcient  time  for  the  liole  to  cool,  which  resulted  in  an  explosion, 
and  an  Injury  to  the  man  loading  the  hole,  for  he  was  simply  a 
fellow-servant,  not  then  engaged  in  the  discharge  of  any  duty  which 
the  master  owed  to  the  injured  employ^.     ^Mast  v.  Kern,  580.) 

2.  MASTER  AND  SERVANT— IN.TURY  BY  ONE  EMPLOYE  TO 
ANOTHER-  MASTER'S  LIABILITY.— If  an  injury  is  caused  to  a 
servant  l3y  another  employe,  and  the  act  causing  the  injury  was  one 
pertaining  to  the  duty  which  the  master  owed  to  his  servant,  the 
master  is  answerable  for  the  manner  of  its  pei-formance,  without  re- 
gard to  the  rank  of  the  servant  or  employ^  to  whom  it  was  in- 
trusted; but,  if  it  was  one  pertaining  only  to  the  duty  of  an  opera- 
tive, the  employ^  performing  it,  whatever  his  rank,  was  simply  a 
fellow-servant  with  his  colaborers,  for  whose  negligence  the  master 
is  not  answerable.     (:Mast  v.  Kern,  5S0.) 

3.  MASTER  AND  SERVANT— IN.TURY  BY  ONE  EMPLOYE 
TO  ANOTHER.— A  MASTER'S  LIABILITY  for  an  injury  to  a  ser- 
vant, caused  by  the  negligence  of  another  employs,  depends  upon 
the  character  of  the  act  causing  the  injury,  and  not  upon  the  grade 
or  rank  of  the  negligent  employe.     (Mast  v.  Kern,  580.) 

4.  MASTER  AND  SERVANT— VICErPRINCIPAL-FELLOW- 
SERVANTS.— If  a  railway  foreman,  in  his  capacity  of  vice-prin- 
cipal, determines  to  run  cars  on  a  repair  track  after  ordering  a 
car  repairer  to  work  under  a  car  already  on  such  track,  and  negli- 
gently fails  to  warn  such  car  repairer  of  his  determination  and 
of  the  resulting  danger,  his  act  is  that  of  the  master,  and  the  fact 
that  the  foreman  acts  as  motorman  in  running  the  cars  upon  the 
repair  track  does  not  relieve  the  master  from  liability.  In  such 
case,  the  foreman  and  the  car  repairer  are  not  fellow-servauts. 
(Metropolitan  etc.  R.  R.  Co.  v.  Skola,  120.) 

5.  MASTEK  AND  SERVANT  —  WARNING  OP  DANGER- 
DANGEROUS  MACHINERY.— A  servant  of  mature  years,  who  is 
employed  in  a  mill  in  connection  with  machinery  which  is  in  per- 
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feet  working  condition,  and  thf  dangers  of  which  can  be  ascer- 
tained by  inspection,  is  not  entitled  to  be  warned  of  the  danger 
Incident  to  the  operation  of  such  machinery,  notwithstanding  she 
could  not  speak  English  and  had  no  other  knowledge  of  machinery 
than  what  she  had  gained  in  the  few  days  in  the  mill.  (Robinska  v. 
Mills,  364.) 

]\rAxms. 

THE  MAXIM,  IN  PARI  DELICTO,  IS  NOT  INFLEXIBLY 
APPLIED  to  an  agreement  which  is  not  intrinsically  immoral  or 
evil.  Avliero  no  frnml  or  (lor^optioii  upnn  anyone  is  designed  by  it, 
and  where  it  is  condemned  by  the  law  because  contrary  to  the  inter- 
ests of  society;  but  tlie  court  will  consider  whether  public  policy 
will  be  promoted  and  like  agreements  be  discouraged  by  enforcing 
or  avoiding  the  agreement.  If  the  policy  of  the  law  will  be  ad- 
vanced by  granting  relief,  it  will  be  given.  (Tate  v.  Commercial 
Building  Assn.,  770.) 

MECHANICS'  LIENS. 

1.  MECIIAMC'S  LIEN-REPEAL  OF  STATUTE —Section 
1G71  of  Hill's  General  Statutes  of  the  state  of  Washington,  which 
provides  that  the  owner  of  land  may  prevent  a  lien  for  labor  per- 
formed or  material  furnislied  from  attaching  to  it,  for  any  im- 
provement thereon  for  which  he  has  not  himself  contracted,  by 
giving  notice  that  he  will  not  be  responsible  therefor,  is  in  conflict 
with  section  2  of  the  act  of  1893  (Laws  of  1893,  chapter  24,  page 
S2),  providing  tliat  if  the  builder  owns  less  than  a  fee  sirmMe  in 
the  land  to  be  affected  by  such  a  lien  then  only  his  interest  ffierein 
is  subject  to  the  lien.  The  former  act  is,  therefore,  repealed  by  the 
latter  one,  which  creates  and  provides  for  tlie  enforcement  of  liens 
for  labor  and  materials,  which  seems  to  be  complete  in  itself,  and 
which  contains  a  repenling  clause  to  the  elTect  that  all  acts,  or 
parts  of  acts,  in  conliict  with  its  provisions  are  thereby  repealed. 
(St(;tson-l'ost  Mill  Co.  v.  I'.rown,  hOl'.) 

2.  :NrECHANIC'S  LIEN— DOES  NOT  ATTACH  TO  FEE, 
WHEN— LEASEHOLD  INTEREST. -Under  a  statute  which  gives 
to  every  person  performing  lal.ior  upon,  or  furnishing  material  to 
be  used  in,  the  construction  of  buildings,  a  lien  on  such  buildings, 
wliether  performed  or  furnislied  at  the  instance  of  the  owner  of  the 
property  or  his  agent,  and  which  makes  any  person  having  charge 
of  tlie  construction,  alteration,  or  repair  of  any  property  su!>ject 
to  s-nir-li  lien,  tlie  agent  of  tlie  owner  for  the  purpose  of  establishing 
1lie  lien,  tlie  foe  cannot  be  subjected  to  a  meclianic's  lien  incurred 
by  a  lessee,  where  tlie  latter  has  been  accorded  the  privilege  of 
erecting  a  building  on  leased  laud,  wliich  building  shall  become  the 
property  of  the  lessor  upon  tlie  termination  of  the  tenancy,  if  such 
privilege  is  entirely  optionnl  with  the  lessee,  and  no  enforceable 
contract  respecting  a  building  exists  between  the  lessor  and  lessee. 
(Stetson-Post  Mill  Co.  v.  lUown,  SG2.) 

3.  MECHANIC'S  LIEN— LEASEHOLD  INTEREST.— If  a  les- 
see, acting  for  himself  and  not  for  the  owner,  causes  a  building  to 
be  erected  on  the  leased  premises,  it  is  the  leaseliold  interest  only 
wliicli  is  subject  to  a  lien  for  material  furnislied  or  labor  performed. 
Where  the  builder  owns  less  tlian  a  fee  simple  in  the  land,  tlien 
only  his  interest  tlierein  is  subject  to  the  lien.  (Stetson-Post  Mill 
Co.'  V.  P>rown,  S('.2,) 

4.  MECHANIC'S  LIEN— :\IORTCAGE-PRIORITY.— If  a  lessee 
of  premises  who  has,  under  the  terms  of  his  lease,  the  privilege  of 
erecting  a  building  thereon  if  he  se«s  fit  to  do  so,  mortgages  his 
leasehold  interest,  together  with  any  building  which  he  may  sub- 
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sequently  erect  on  the  premises,  to  secure  the  payment  of  money, 
which  Is  used  toward  paying  the  cost  of  a  building  which  he  doea 
erect,  the  lien  of  the  mortgage  is  prior  and  superior  to  a  subse- 
quent lien  for  materials  furnished  and  labor  performed  on  the 
building.     (Stetson-Post  Mill  Co,  v.  Brown,  862.) 

5.  MECHANIC'S  LIEN— CLAIM  FOR— WHEN  UNAVAILING 
—CONFUSION  OF  ITEMS.— A  claim  of  mechanic's  lien  for  lien- 
able  items  is  unavailing,  where  it  is  impossible  to  segregate  siich 
Items  from  nonlienable  items  set  forth  in  the  account  in  such  claim. 
(Hughes  V.  Lansing,  574.) 

6.  MECHANIC'S  LIEN— WAIVER  OF.— The  right  to  a  me- 
chanic's lien  may  be  waived  by  neglecting  to  perfect  it,  and  to 
bring  suH  thereon  within  the  time  prescribed,  or  by  express  agree- 
ment.    (Hughes  V.  Lansing,  574.) 

7.  MECHANIC'S  LIEN  —  WAIVER  —  CONSIDERATION  TO 
SUPPORT— UNILATERAL  CONTRACT.— If  the  owner  of  a  build- 
ing, relying  upon  the  waiver,  by  a  materialman,  of  his  right  to  a 
mechanic's  lien,  makes  a  payment  to  his  contractor,  wliich  for  the 
present  he  has  a  good  right  to  withhold,  and  the  contractor  malies 
a  like  payment  in  amount  to  the  materialman,  the  fact  that  the 
materialman  secures  the  benefit  of  such  payment  is  sufficient  con- 
sideration to  support  his  waiver,  although  the  consideration  was  not 
named  in  the  instrument,  where  it  was  well  understood  that  no 
money  would  be  paid  to  the  contractor  at  that  time,  unless  the 
waiver  was  produced;  and  the  contract,  having  a  consideration, 
cannot  be  characterized  as  a  unilateral  contract.  (Hughes  v.  Lan- 
sing, 574.) 

8.  MECHANIC'S  LIEN  —  WAIVER  OF  —  PLEADING.— It  is 
proper  to  plead  a  waiver  of  a  mechanic's  lien,  as  such,  instead  of 
setting  up  the  matters  and  things  which  gave  rise  to  it  by  way  of 
estoppel.     (Hughes  v.  Lansing,  574.) 

9.  MECHANIC'S  LIEN— WAIVER  BY  AGENT— STATUTE  OP 
FRAUDS.— The  right  to  preserve  and  perpetuate  a  mechanic's  lien 
upon  buildings  is  not  an  interest  in  land.  Hence,  a  written  waiver 
of  a  mechanic's  lien  by  an  agent,  though  executed  without  the  for- 
malities required  touching  instruments  affecting  land,  is  a  bar  to 
the  enforcement  of  the  lien  thus  waived.     (Hughes  v.  Lansing,  574.) 

10.  MECHANIC'S  LIEN-POWER  OF  AGENT  TO  WAIVE.— An 
agent  having  authority  to  represent  his  principal  in  the  manufac- 
ture and  sale  of  lumber,  and  to  file  mechanics'  liens,  is  empowered, 
without  any  written  authority,  to  waive  a  mechanic's  lien  for  lum- 
ber sold  by  him  for  his  principal.     (Hughes  v.  Lansing,  574.) 

11.  MECHANIC'S  LIEN.— A  WAIVER  OF  ALL  CLAIMS  FOR 
MATERIALS  FURNISHED  to  contractors,  and  used  in  the  owner's 
buildings,  is  equivalent  to  a  waiver  of  the  right  to  claim  a  lien 
therefor  against  the  buildings.    (Hughes  v.  Lansing,  574.) 

12.  MECHANICS  LIEN— PRIVILEGE.— The  right  of  a  party  to 
assert  and  perfect  a  mechanic's  lien  is  a  statutory  privilege  which 
he  may  exercise  or  not,  at  his  pleasure.     (Hughes  v.  Lansing,  574.) 

MINES  AND  MINING. 

1.  MINES  AND  MINING— CITIZENSHIP.— While  it  Is  true,  ag 
a  general  rule,  that  only  citizens  of  the  United  States  can  locate 
mining  claims  therein,  yet  the  question  of  citizenship  can  be  as- 
serted only  by  the  government,  and  it  does  not  arise  and  cannot  be 
considered  in  a  contest  between  individuals  in  an  action  of  eject- 
ment.   (Wilson  v.  Triumph  etc.  Co.,  718.) 
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2.  MINES  AND  IMTNING— LOCATION  BY  ALIEN— TRANS- 
FER TO  CITIZEN— If  a  mining  claim  is  located  by  an  alien  on 
imappropriated  government  land,  and  lie  and  liis  representatives, 
claiming  to  be  the  owners  thereof  perform  all  the  acts  and  work 
necessary  1o  keep  the  claim  good  until  it  is  conveyed  by  them  to  a 
citizen,  such  conveyance  vests  the  title  in  such  citizen  as  between 
him  and  another  citizen  who  takes  subsequent  possession  of  the 
claim,  provided  no  rights  of  third  persons  have  attached  prior  to 
sncli  conveyance.     (Wilson  v.  Triumph  etc.  Co.,  718.) 

3.  MINES  AND  MINING— LOCATION  RY  ALIEN— RELOCA- 
TION.—.4  qualified  locator  may  relocate  a  mining  claim  in  the  pos- 
session of  an  alien  who  has  not  declared  his  intention  of  becoming 
a  citizen,  provided  such  relocation  is  made  without  force  and  vio- 
lence, and  prior  to  such  declaration.  As  against  a  mere  intruder  or 
trespasser  the  possession  of  the  alien  is  prima  facie  evidence  of  a 
right  thereto,  but  as  against  a  person  connecttng  himself  with  the 
government  title,  this  mere  occupancy  must  yield  to  the  higher  right. 
(Wilson  v.  Triumph  etc.  Co.,  tIs.) 

4.  IMTNES  AND  MINING-WORK  ON  ONE  CLAIM  FOR  BEN- 
EFIT OF  SEVERAL.— If  the  evidence  tends  to  show  the  consoli- 
dation of  a  gi'oup  of  mining  claims  for  development  and  working 
purposes,  and  that  the  required  amount  of  work  was  done  on  one 
claim  for  all,  where  they  belong  to  one  OAvner,  the  question  of 
whether  such  work  inures  to  the  benefit  of  all  of  the  property  is 
properly  left  to  the  jury  to  determine.  (Wilson  v.  Triumph  etc.  Co., 
718.) 

5.  MINES  AND  MINING-SUFFICIENCY  OF  NOTICE  OF 
LOCATION. — If  notice  of  the  location  of  a  mining  claim  is  recorded. 
It  must  contain  the  name  or  names  of  the  locators,  the  date  of  the 
location,  and  such  a  description  of  the  claim  located,  by  reference  to 
some  natural  object  or  permanent  monument,  as  will  identify  the 
claim.  A  reference  therein  to  a  known  mining  claim  with  date  of 
Its  location,  or  to  recorded  claims  adjoining  it,  with  a  hoisting 
shaft,  is  a  sufficient  compliance  with  the  law  requiring  reference  to 
be  made  to  some  natural  object  or  permanent  monument.  (Wilson 
V.  Triumph  etc.  Co.,  718.) 

6.  MINES  AND  MINING— CONTINUITY  OF  VEIN.— By  "con- 
tinuity" of  a  mineral  vein  is  meant  such  mineral  or  geological  con- 
nection as  would  enable  a  person  to  follow  the  vein  along  its  dip, 
and  through  the  obstructions,  interruptions,  and  breaks  which  may 
occur  therein,  with  reasonal)le  certainty  that  it  is  tlie  same  and 
identical  vein  throughout  its  depth,  from  the  apex  to  the  point  of 
controversy.  Such  continuity  is  all  that  is  required  to  enable  tlie 
locator  to  identify  and  follow  the  vein  as  his.  (Butte  etc.  Min.  Co. 
V.  Societe  Anonj'me  etc.,  505.) 

7.  MINES  AND  ^MINING— IDENTITY  OF  VEIN.— Identity  is 
necessary  to  enable  the  owner  of  a  mining  claim  to  estal)lish  his 
right  to  mineral  outside  tlie  pei'pendicular  of  the  side  lines  of  his 
surface  claim  as  a  part  of  the  vein,  the  apex  of  wliich  is  withiu 
such  side  lines,  and  the  vein  must  be  continuous  in  a  sense,  but  its 
continuity  may  be  interrupted  even  to  a  closure  of  the  fissure, 
without  destroying  tlie  i(1(>ntity,  provided  the  extent  of  tlie  intpr- 
ruption  or  closure  does  not  prevent  the  tracing  of  tlie  lode  or  vein 
through  tlie  tissure  to  lie  identiral  in  iti^  pan>  as  a  geological  fact. 
(Butte  etc.  Min.  Co.  v.  Societe  xVnonyme  etc.,  505.) 

S.     MINES   AND    :\IINING— IDENTITY    OF  VEIN.-If    mineral 
veins  are  permanently   separated   and   cannot  be   followed   as   the 
same  vein,  and.  in  onler  to  connect  them,  it  is  necessary  to  pass, 
through  a  considerable  distance  of  rock  showing  no  elements  of  a 
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vein,  where  there  are  neither  minerals,  walls,  or  seams,  they  must 
be  deemed  separate  and  distinct  veins,  and  cannot  be  identified  as 
one  and  the  same  vein,  (Butte  etc.  Min.  Co.  v.  Societe  Anonyme 
etc.,  505.) 

9.  jriNES  AND  IMTNTNG— RIGHT  TO  PURSUE  VEIN.— The 
riglit  of  an  apex  proprietor  to  pursue  an  ore  vein  passing  on  its  dip 
from  his  side  lines  is  dependent  upon  whether  or  not,  as  a  fact,  the 
part  or  mineral  body  of  vein  matter  which  lies  outside  of  the  per- 
pendicular of  the  side  lines  of  his  surface  claim  is  so  preserved  in  its 
identity  with  the  lode  inside  that  it  is  part  of  the  same  vein  the 
Jipex  of  which  is  within  his  side  lines.  (Butte  etc.  Min.  Co.  v.  So- 
ciete Anonyme  etc.,  505.) 

10.  MINBS  AND  MINING— RIGHT  TO  PURSUE  VEIN.— A 
miner  who  has  the  apex  In  his  location  Is  entitled  to  the  ore  vein, 
and  he  has  as  much  length  tliereof  on  the  strike,  no  matter  how 
deep  he  may  go  in  the  dip,  as  he  has  length  of  apex  within  his  sur- 
face lines,  whether  such  apex  reaches  the  surface  or  Is  found  be- 
neath, within  the  planes  of  liis  exterior  boundary  lines  extending 
downward  perpendicularly.  (Butte  etc.  Min.  Co.  v.  Societe  Anonyme 
etc.,  505.) 

11.  MINES  AND  MINING— TITLE  TO  .JUSTIFY  POSSESSION. 
A  lease  and  bond  of  a  mining  claim  from  an  administrator  under 
order  of  court  and  by  consent  of  all  persons  interested  and  posses- 
sion talfen  thereunder  is  a  sufficient  showing  of  title  to  Justify  pos- 
session and  support  an  action  of  ejectment  against  a  mere  tres- 
passer.    (Wilsiin  V.  Triumph  etc.  Co.,  718.) 

12.  MINES  AND  MINING— MINING  LEASE— CONSTRUCTION 
OF.— If  the  Ipssees  of  a  mine  agree  with  the  owner  to  operate  the 
mine  in  consideration  of  the  owner's  furnishing  all  necessary  sup- 
plies, and  that  tlie  net  proceeds  of  the  ore  after  milling  shall  be 
equally  divided  between  the  parties,  in  determining  such  net  pro- 
ceeds only  the  cost  of  smelting,  and  not  the  cost  of  mining,  hoist- 
ing, and  handling  the  ore,  should  be  deducted  from  the  gross  pro- 
ceeds.    (Yank  v.  Bordeaux,  522.) 

13.  MINING  LEASE  —  FORFEITURE  —  RIGHT  TO  ORB 
MINED.— The  title  of  a  purchaser  of  ore  from  one  who  obtained  it 
from  the  lessees  of  a  mine  is  not  affected  by  a  forfeiture  of  the  lease 
after  such  ore  has  been  mined,  in  the  absence  of  an  express  agree- 
ment that  such  forfeiture  carried  with  it  the  right  to  ore  previously 
mined.     (Yank  v.  Bordeaux,  522.) 

See  Adverse  Possession,  1;  Instructions,  6. 

MONOPOLY. 

MONOPOLY.— RESTRICTIONS  OF  THE  ASSOCIATED 
PRESS,  through  its  by-laws  and  contracts,  wliereby  its  members 
are  prevented  from  procuring  news  for  publication  from  any  other 
source  than  itself,  tend  to  create  a  monopoly,  and  are  illegal  and 
void.    (In*er-Ocean  Pub.  Co.  v.  Associated  Press,  184.) 

MORTGAGES. 

1.  MORTGAGES— ASSUMPTION  OF  MORTGAGE  DEBT— 
NONLI.\BILITY.— A  grantee  of  mortgaged  premises,  who  accepts 
a  deed  tliereto  and  agrees  therein  to  pay  the  mortgage  debt,  is  not 
personally  answeral)le  therefor  if  his  immediate  grantor  was  not 
personally  bound.     (Young  Men's  Christian  Assn.  v.  Croft,  5<>8.) 

2.  MORTGAGES— FRAUD— .JUDICIAL  SALES— ESTOPPEL.— 
A  Judgment  creditor,  against  whom  a  mortgage  is  fraudulent,  can- 
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not,  after  purchasing  tlio  property  at  a  judicial  sale  under  his  judg- 
ment, question  tlie  validity  of  tiie  mortgage.  He  cannot  use  tlie 
mortgage  to  prevent  competition  at  ttie  sale  under  which  he  pur- 
chases, and  then  sot  up  the  debtor's  fraud  to  vitiate  the  mortgage. 
(Belcher  v.  Curtis,  37G.) 

3.  MORTGAGES— WITHHOLDING  FROM  RECORD— FORE- 
CLOSURE—CONFESSION  OF  JUDGMENT.— A  mortgagee  seeking 
to  foreclose  a  mortgage  withheld  by  him  from  record  to  enable 
the  mortgagor,  a  partnership,  to  obtain  credit,  cannot  question  a 
judgment  by  confession  in  favor  of  a  creditor  who  extends  credit 
in  reliance  upon  the  record,  upon  the  ground  that  such  confession 
of  judgment  Is  signed  by  only  one  of  the  partners,  if  the  partner 
not  signing  raises  no  question  as  to  its  validity.     (Belcher  v.  Curtis, 

37G.) 

4.  MORTGAGES-WITHHOLDING  FROM  RECORD— FRAUD 
ON  CREDITORS.— Withholding  a  mortgage  from  record  to  enable 
the  mortgagor  to  obtain  credit  is  a  fraud  upon  such  creditors  as 
extend  credit  in  reliance  upon  the  mortgagor's  unen<;umbered  title. 
(Belcher  v.  Curtis,  37G.) 

5.  IMORTGAGES-INTEREST— LIFE  TENANT  AND  REMAIN- 
DERMAN.—As  between  the  owners  of  the  fee  and  the  life  estate 
in  mortgaged  property,  the  owner  of  the  life  estate  is  charged  with 
the  duty  of  paying  interest  upon  the  encumbrance,  and  the  life 
tenant  cannot,  by  neglecting  this  duty  and  allowing  the  mortgage 
to  be  foreclosed,  acquire  title  tlirough  the  foreclosure  sale,  and  cut 
off  the  remainderman.     (Bowen  v.  Brogan,  387.) 

6.  MORTGAGES— FORECLOSURE.— No  legal  title  Is  obtained 
by  the  foreclosure  of  a  mortgage  upon  which  nothing  is  due  at  the 
time  of  the  foreclosure.     (Bowen  v.  Brogan,  387.) 

7.  MORTGAGES-IRREGULAR  FORECLOSURE.— Ejectment 
may  be  maintained  against  a  mortgagor  in  possession  under  a  void 
or  irregular  foreclosure.     (Bowen  v.  Brogan,  387.) 

8.  ]MORTGAGE'S  —  IRREGULAR  FORECLOSURE  —  EJECT- 
MENT—CONTRIBUTION BY  REMAINDERMAN.— A  grantee  of  a 
deceased  life  tenant  in  i)ossession  of  the  property  under  a  void  fore- 
closure of  a  mortgage  cannot  enforce  contribution  from  the  re- 
mainderman as  a  condition  precedent  to  the  latter's  recovery  in 
ejectment.     (Bowen  v.  Brogan,  387.) 

0.  ]\rORTGAGES— FORECLOSURE  FOR  PART  OF  CLAIM— 
REDEMI'TION— EXTINGUISHMENT  OF  LIEN.— If  the  holder  of 
subsequent  mortgages  on  property  buys  the  first  mortgage,  which 
lie  forecloses,  and  purchases  the  property  for  the  amount  of  the 
decree,  witliout  mention  in  any  of  tlie  proceedings  of  the  other 
mortgages  held  by  him,  and  makes  no  attempt  to  redeem  from  him- 
self, but  accepts  the  redemption  money  without  protest,  the  lien  of 
the  subse<iuent  mortgages  is  tliereby  extinguished,  and  one  who 
owns  tlie  mortgagor's  equity  of  redeniption  is  entitled  to  their  re- 
lease upon  paying  the  amount  of  the  judgment,  interest,  and  costs 
in  tlie  foreclosure  case.     (Wells  v.  Ordway,  209.) 

10.  MORTGAGES— SUBSEQT^ENT  JUDGMENT— PRIORITY.— 
TIIE  LIEN  of  a  judgment  is  subordinate  to  tliat  of  an  unrecorded 
mortgage  executed  prior  to  the  rendition  of  the  judgment  (Dawson 
v.  McCarty,  841.) 

See  Landlord  and  Tenant,   5;  Mechanics'   Liens,  4;  Negotiable   In- 
struments, 2;  Taxes,  1(5. 

MUNICIPAL  CORPORATIONS. 

1.  MFNTPTPAL  TOKPOR  ATIONS— DTSrPKTIONARY  POW- 
ERS—LIABILITY IN  DAMAGES.— Municipal  corporations  are  not 
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liable  to  an  action  for  damages,  either  for  the  nonexercise  of,  or 
for  the  manner  in  which  in  good  faith  they  exercise,  discretionary 
powers  of  a  legislative  character.     (Ewen  v.  Philadelphia,  712.) 

2.  MUNICIPAL  CORPORATIONS— DISCRETIONARY  POW- 
ERS—DUTY TO  GUARD  DAM.— If  a  river  is  slaclvwater  naviga- 
tion, made  so  by  a  municipal  corporation,  duly  authori/xid  by  stat- 
ute, with  power  to  erect  dams,  loclis,  and  other  appliances  neces- 
sary for  the  purpose,  and  subject  to  a  duty  to  maintain  the  naviga- 
tion in  a  manner  for  practical  use,  such  city  Is  not  subject  to  any 
duty  to  maintain  safeguards  across  the  river  above  a  dam  erected 
by  it.  in  order  to  prevent  boats  or  vessels  from  floating  over  such 
dam.     (Ewen  v.  Philadeljjhia,  712.) 

3.  MUNICIPAL  CORPORATIONS— POWER  OF,  TO  ABATE 
NUISANCES.— The  power  to  prevent  and  abate  nuisances,  con- 
ferred upon  a  city  in  general  terms,  does  not  authorize  the  extra- 
judicial condemnation  and  destruction  of  that  as  a  nuisance  which, 
in  its  nature,  situation,  or  use,  is  not  such.  (Bristol  Door  etc.  Co. 
V.  Bristol,  7S3.) 

4.  MUNICIPAL  CORPORATIONS.— THE  RESPONSIBILITY 
OF  A  CITY  FOR  THE'aCTS  OF  ITS  OFFICERS  OR  AGENTS 
does  not  depend  upon  the  manner  of  their  appointment,  but  upon 
the  duty  imposed  upon  them.  If  such  duty  appertains  to  mere 
political  or  governmental  affairs,  the  municipality  Is  not  answer- 
able; but  if  it  pertains  to  the  private  affairs  of  the  corporation,  it 
is  liable  for  their  negligence,  the  same  as  a  private  individual.  (Es- 
berg  Cigar  Co.  v.  Portland,  651.) 

5.  MT'NICTPAL  CORPORATIONS— LIABILITY  OF.  FOR  NEG- 
LIGENCE OF  LEGISLATIVE  AGENTS.— If  a  city,  ha\ing  statu- 
tory authority  to  construct,  maintain,  and  operate  waterworks, 
adopts  a  charter  which  vests  the  exercise  of  this  power  in  a  water 
committee,  for  the  benefit  of  the  city,  it  thereby  makes  the  com- 
mittee its  agents  to  carry  out  the  work,  though  the  members  thereof 
were  appointed  by  the  legislature,  and  the  municipality  is  answer- 
able, under  the  doctrine  of  respondeat  superior,  for  their  negligence 
in  maintaiuing  such  works.     (Esberg  Cigar  Co.  v.  Portland,  G51.) 

6.  MUNICIPAL  CORPORATIONS— EXE:\rPTTON  FROM  LIA- 
BILITY FOR  NEGLIGENCE  AS  TO  WATERWORKS.— A  city 
owning  waterworks  in  its  private  capacity,  though  constructed  and 
maintained  under  statutory  authority,  is  not  exempt  from  liability 
for  negligence  in  the  construction  and  maintenance  of  such  works 
on  the  ground  that  the  legislature  has  appointed  a  water  com- 
mittee to  control  the  works,  and  that  the  committee  is  an  independ- 
ent body,  over  which  the  city  has  no  control.  (Esberg  Cigar  Co.  v. 
Portland,  G51.) 

7.  MUNICIPAL  CORPOPvATIONS  —  NEGLIGENCE  AS  TO 
WAT^ERWORKS- LIABILITY.— When  a  city  voluntarily  under- 
takes to  constiiict  and  maintain  waterworks,  in  pursuance  of  statu- 
tory authoi'ity.  for  its  own  private  emolument  and  advantage,  the 
woi-ks  belong  to  it  in  its  private,  rather  than  in  its  public  or  gov- 
ernmental, capacity,  though  the  public  may  derive  a  common  benefit 
therefrom,  and  the  city  is,  therefore,  answerable  to  persons  injured 
by  negligence  in  the  construction  or  maintenance  of  such  works. 
(Esberg  Cigar  Co.  v.  Portland,  G51.) 

8.  MT'NICIPAL  CORPORATIONS— DANGEROUS  PREMISES- 
NUISANCE.— A  city  cannot  be  held  liable  for  an  injury  occurring 
upon  the  land  of  another  owner,  upon  the  ground  tliat  the  place 
where  it  occurs  is  a  nuisance  and  that  the  city  has  failed  to  abate  it 
(Arnold  v.  St.  Louis,  447.) 
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9.  MUNICIPAL  CORPORATIONS— DANGEROUS  PREMISES. 
In  an  action  against  a  municipal  corporation  to  recover  damages  for 
the  death  of  children  drowned  while  skating  on  an  uninclosed  pond 
located  partly  on  a  street  and  partly  on  adjoining  land,  no  recovery 
can  be  had  unless  it  is  alleged  and  proved  that  the  accident  hap- 
pened on  that  portion  of  the  pond  located  in  the  street.  (Arnold  v. 
St.  Louis,  447.) 

10.  MUNICIPAL  CORPORATIONS— DANGEROUS  PREMISES 
—POND  IN  STREET.— In  an  action  to  recover  daniagi  s  for  the  death 

of  children  drowned  while  skating  upon  an  uninclosed  pond  located 
on  a  public  street,  upon  which  such  children  ventured  voluntarily 
and  witliout  invitation,  the  city  cannot  be  held  liable  upon  the 
ground  that  the  pond,  when  covered  with  ice,  was  attractive  to  chil- 
dren and  negligently  left  unguarded.  As  such  children  were  not 
using  the  street  for  llie  purpose  of  travel,  the  rule  whicli  re(]uiri'S 
cities  to  keep  their  streets  in  a  reason_ably  safe  condition  for  pedes- 
trians does  not  apply,  and  as  such  cTiiildreu  went  upon  the  ice  to 
skate  and,  while  skating  thereon,  were  drowned,  the  city  was  not 
negligent  in  not  inclosing  or  guarding  such  pond,  and  cannot  be 
held  liable  in  damages  for  their  death.     (Arnold  v.  St.  Louis,  447.) 

11.  MUNICIPAL  CORPORATIONS  —  DEFECTIVE  SIDL> 
WALKS.— In  order  to  render  a  city  liable  to  a  pedestrian  for  failure 
to  remedy  a  defect  in  a  sidewalk,  it  must  appear  that  the  city  had 
a  reasonable  opportunity  of  doing  so,  and,  in  order  that  Ihat  may 
appear,  it  must  be  shown,  either  that  the  city  had  notice  of  the  de- 
fect, or  tliat  it  was  so  oltvious  or  had  existed  for  such  a  length  of 
time  as  to  indicate  that  the  city  would  have  known  it  if  it  had 
exercised  proper  care  in  observing  the  conditions  of  its  streets. 
Even  after  notice  of  the  defect,  the  city  is  entitled  to  a  reasonable 
time  in  which  to  make  repairs,  and  is  not  liable  until  it  has  neglected 
such  opportunity.     (P.austian  v.  Young,  402.) 

12.  REAL  PROPERTY— SIDEWALKS— DUTY  OF  ABUTTING 
OWNER.— An  abutting  property  owner  is  not  under  any  duty  to 
keep  the  sidewalk  in  front  of  his  premises  in  repair  and  safe  for  the 
public,  nor  is  he  liable  for  failure  to  do  so  to  a  person  who  is  in- 
jured by  a  defect  therein.     (liaustian  v.  Young,  4G2.) 

13.  MT'NICTPAL  CORPORATIONS— DEFECTIVE  FOOTWAY- 
LIABILITY  FOR  IN.IURY  TO  INFANT— PROPER  INSTRUC- 
TION.—A  city  is  bound  to  keep  its  streets,  bridges,  and  walkways 
in  a  reasonably  safe  condition  for  the  use  of  the  public,  and,  if  it 
fails  to  use  reasonable  care  in  doing  so,  and  an  infant,  exercising 
such  a  degree  of  care  and  caution  as,  under  the  circumstances,  miglit 
lie  expected  from  on(>  of  ilie  child's  age  and  intelligence,  is  injured 
by  rea.con  of  such  failure,  the  city  is  answerable  for  the  injury. 
To  instruct  the  jury,  in  such  a  case,  that  the  city  must  keep  its  side- 
walks, etc.,  in  a  reasonably  safe  condition  for  "all  persons"  who  use 
them  is  not  objectionable,  because  the  words  "all  persons"  mean 
the  public.     (Roanoke  v.  Shull,  791.) 

14.  MT'XICrPAL  CORPORATIONS— DEFECTIVE  FOOTWAY- 
LI  ABILITY— IMMATERIAL  EVIDENCE.— The  liability  of  a  city 
for  injuries  caused  by  its  negligence  in  not  keeping  its  streets  and 
walkways  in  a  reasonably  safe  condition  for  the  use  of  the  public, 
extends  to  llio  limits  of  tlie  territory  eml>raced  in  its  cliarter,  and 
it  cannot  evade  its  liability  by  showing  that  it  has  laid  out  more 
streets,  sidewalks,  and  footways  for  the  use  of  the  public  than 
it  can  keep  in  a  reasonaljly  saf(>  condition.  Hence,  in  an  action  by 
an  infant  against  a  city  to  recover  damages  for  an  injury  caused 
liy  stepping  into  a  hole  in  a  sidewalk  or  footway,  evidence  on  the 
part  of  the  city  as  to  how  many  miles  of  stivets  it  has  is  imma- 
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terlal,  and  It  is  proper  to  refuse  to  permit  a  witness  to  answer  such 
a  question.     (Koauolie  v.  Sbull,  791.) 

55.  MUNICIPAL  CORPORATIONS— DEFECTIVE  FOOTWAY- 
NEGLIGENCE— ORDINARY  CARE— EXPERT  TESTIMONY.— In 
an  action  by  an  infant  against  a  city  to  recover  damages  for  an 
Injury  caused  by  stepping  into  a  tiole  in  a  sidewalli  or  footway,  it 
is  proper  not  to  permit  a  witness  for  tlie  defendant  to  answer  tlie 
question:  "Could  not  a  person,  exercising  ordinary  care,  have  seen 
tlie  tiole  in  the  sidewalk,  and  avoided  stopping  into  it?"  The  ques- 
tion of  "ordinary  care"  is  one  for  tlie  jury  to  pass  upon  in  view 
of  all  the  circumstances,  the  age  of  the  plaintiff  being  one  of  the 
facts  to  be  considered.  Expert  testimony  upon  the  question  is  not 
admissible.     (Roanoke  v.  ShuU,  791.) 

16.  MUNICIPAL  CORPORATIONS^-VOID  ORDINANCES.— An 
ordinance  making  it  unlawful  for  any  "person,  firm,  or  corporation, 
engaged  in  selling  drygoods,  clothing,  jewelry,  and  drugs,  to  have 
exposed  for  sale,  or  sell  to  any  pei"son,  firm,  or  corporation,  any 
meats,  fish,  butter,  cheese,  lard,  vegetables,  or  any  other  provisions. 
Is  not  a  health  regulation,  but  a  purely  arbitrary  prohibition,  and 
void  as  an  interference  with  property  rights  guaranteed  by  both  the 
state  and  the  federal  constitutions.     (Chicago  v.  Netcher,  93.) 

17.  CONSTITUTIOJVAL  LAW— VOID  ORDINANCES.— If  an 
owner  is  deprived  by  municipal  ordinance  of  the  right  to  expose 
for  sale  and  sell  his  property,  when  the  sale  thereof  is  not  in- 
jurious, he  is  deprived  of  property  within  the  meaning  of  the  con- 
stitutional inhibition  by  taking  away  one  of  the  incidents  of  owner- 
ehip.     (Chicago  v.  Netcher,  93.) 

18.  MUNICIPAL  CORPORATIONS  —  VOID  ORDINANCES- 
SALE  OF  INTOXICATING  LIQUORS.— A  municipal  ordinance 
making  it  unlawful  for  any  person,  firm,  or  corporation  to  expose 
for  sale  or  sell  any  intoxicating,  malt,  or  fei-mented  liquor  in  any 
place  of  business  where  drygoods,  clothing,  jewelry,  or  hardAvare 
are  sold,  is  unreasonable  and  void  as  to  a  drygoods  dealer  who 
sells  intoxicating  liquor  in  sealed  packages  only,  and  not  for  con- 
sumption on  the  premises.  Such  restriction  is  purely  arbitrary,  and 
Is  an  illegal  discrimination,  not  having  any  connection  with  and 
not  tending  in  any  way  toward  the  protection  of  the  public  against 
the  evils  arising  from  the  sale  of  intoxicating  liquors.  (Chicago  v. 
Ketcher,  93.) 

See  Attachment,  1;  Counties;  Injunctions,  1;  Rewards. 

NEGLIGENCE. 

1.  NEGLIGENCE— USE  OF  CARE— WHEN  A  QUESTION  OF 
FACT.— In  an  action  for  personal  injuries,  the  question  as  to 
whether  the  defendant  used  proper  care  is  one  of  fact  for  the  jury, 
whore,  under  the  evidence,  it  is  not  free  from  doubt.  (Lane  v. 
Spokane  etc.  Ry.  Co.,  SJl.) 

2.  NEGLIGENCE  —  ACTION  FOR  IN.TURIES  BEFORE 
BIRTH.— A  cliild  before  birth  Is,  in  fact,  a  part  of  the  mother,  and 
Mhile  an  unborn  child  is  regarded  as  in  being  for  some  purposes,  it 
is  not  such  a  distinct  being  as  will  permit  of  an  action  by  it  to  re- 
cover for  injuries  occasioned  before  its  birth,  (Allaire  v.  St.  Luke's 
Hospital,   176.) 

3.  NEGLIGENCE- RECOVERY  FOR  FRIGHT— ALLEGING 
GROSS  NEGLIGENCE.— The  rule  tliat  there  can  be  no  recovery 
for  sickness  due  to  the  purely  internal  operation  of  fright  caused 
by  a  negligent  act  cannot  be  avoided  by  calling  tlie  negligence 
gross  and  alleging  that  the  defendant  ought  to  have  known  that 
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the  result  complained  of  would  follow  his  act.  (Smith  v.  Postal 
Tel.  Cable  Co..  374.) 

4.  NEGLIGENCE  —  DANGEROUS  PREMISES  —  TRESPASS- 
ERS.—In  order  to  recover  damages  for  the  death  of  children 
drowned  while  skating  upon  an  uuiuclosed  pond  on  defendant's  laud, 
there  must  be  alleiration  and  proof  tliat  siieli  cliildren  were  on  tlio 
premises  by  permission  or  invitation  of  the  defendant.  Otherwise,  it 
must  be  presumed  tliat  tliey  were  tix'spas^crs  and  ilieir  rcpreseula- 
tives  without  remedy  agaiust  the  defendant.  (Arnold  v.  St.  Louis, 
447.) 

f).  NEGLIGENCE  OF  PARENTS— I:\IP[:TIXG  TO  CHILD.— 
The  negligence  of  parents  in  allowing  their  child  to  go,  unattended, 
upon  a  bridge  or  sidewalk  in  a  city,  where  it  is  injured  by  reason 
of  the  defective  condition  of  the  footway,  cannot  be  imputed  to  the 
infant.     (Roanolvc   v.  Sliull,   7'Jl.) 

0.  NEGLIGENCE  —  INFANTS  —  CONTRIP,UTORY  NEGLI- 
GENCE—REBUTTING PRESUMPTION.— The  law  presumes  that 
a  child  betwet>n  seven  and  fourteen  yeai's  of  age  cannot  oe  guilty 
of  contributory  negligence.  Hence,  to  establish  that  a  child  of  that 
age  Is  capable  of  contributory  neghgence,  such  presumption  must 
be  rebutted  by  evidence  and  circumstances  establishing  the  ma- 
turity and  capacity  of  the  infant.     (Roanoke  v.  Shull,  791.) 

7.  NEGLIGENCE.  CONTRIBUTORY— STANDING  IN  AISLE3 
OF  CAR.— A  passenger  on  a  railway  train,  injured  by  an  engine 
bumping  forcibly  against  cars,  is  not,  as  a  matter  of  law,  guilty  of 
contributory  negligence  because  he  was  standing  in  the  aisle  of  a 
coach  at  the  time  of  the  collision.  (Lane  v.  Spokane  etc.  Ry.  Co., 
821.) 

8.  NEGLIGENCE-PRESUMPTION  OF,  FROM  ACCIDENT.— 
Whenever  a  thing  which  causes  injury  Is  shown  to  be  under  the 
management  of  the  defendant,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if  tliose  who  have  the 
managem-ent  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  an  explanation  by  the  defendant,  that  the  accident  arose 
from  a  want  of  care.     (Esberg  Cigar  Co.  v.  I'ortland,  G.jl.) 

<).  NEGLIGENCE  IN  CONSTRT'CTION  OF  WATER  MAIN- 
EVIDENCE  OF— SUBMISSION  TO  JURY.— The  question  as  to 
whether  a  certain  water  main  in  a  city  was  negligently  constructed 
sliould  bo  submitted  to  tlie  jui'v.  wliore  tlici'e  is  evideiu-e  tliat  it  had 
burst  twice  before  under  an  ordinary  pressure;  that  a  pipe  of  tliat 
size  and  thickness,  if  properly  constructed  and  laid,  would  not  ordi- 
narily burst  under  such  a  pressure;  and  that  tlun-c  was  no  extra- 
ordinary or  unusual  pressure  upon  the  pipe  when  it  burst  the  third 
time.     (Esberg  Cigar  Co.  v.  I'ortland,  (ijl.) 

10.  NEGLIGENCE— PROXniATE  CAT'SE.-A  man  is  answer- 
able for  the  consequences  of  a  fault  only  so  far  as  tliey  are  natural 
or  proximate,  or  may  on  this  account  be  foreseen  by  ordinary  fore- 
cast, and  not  for  those  which  arise  from  a  conjunction  of  his  fault 
witli  circumstances  of  an  extraordinary  nature.  (Roach  v.  Kellv, 
CS5.) 

n.  NEGLIGENCE— PROXniATE  CAT'SE.-If  a  saloon-keeiior 
furnishes  liciuor  to  an  intoxicated  man.  wlio  quarrels  witli  anotlier 
man  tn  the  saloon,  and  then  leaves  and  quarrels  with  a  second  man, 
afterward  proceeding  to  a  private  lot.  wliere  he  wliips  his  second 
opponent  and  then  engages  in  a  liglit  with  his  first  opponent,  and 
upon  the  ai^proach  of  tlie  jxilice  runs  away,  slipping  down  a  sti'ci) 
bank,  falling  into  a  sewer  and  breaking  his  neck,  tlie  furnishing  of 
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the  liquor  is  so  remote  from  the  injury  that  it  cannot  be  made  the 
basis  oi!  a  recovery,     (lioach  v.  Kelly,  685.) 

See  Municipal  Corporations,  5-7. 

NEGOTIABLE  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  "FOR 
COLLECTION,"  AND  CANCELLATION  THEREOF— EFFECT 
OF,  ON  NEGOTIABILITY.— An  indorsement  "for  collection"  de- 
stroys the  negotiability  of  a  promissory  note,  but  a  cancellation  of 
the  indorsement  restores  the  negotiability  of  the  note.  (Cussen  v. 
Brandt.  7G2.) 

2.  NEGOTIABLE  INSTRUMENTS  —  STIPULATIONS  IN 
MORTGAGE— EFFECT  ON  NOTE —The  amount  to  be  paid  on  a 
note  is  not  rendered  uncertain  by  stipulations  in  a  mortgage,  given 
to  secure  it,  for  costs,  taxes,  assessments,  insurance,  and  attorneys' 
fees  in  case  of  foreclosure,  and  the  note  is  negotiable  notwith- 
standing such  provisions.     (Hunter  v.  Clarke,  IGO.) 

Z.  NEGOTIABLE  INSTRUMENTS  —  NEGOTIABILITY.  —  A 
PROVISION  in  a  note  that  upon  a  certain  contingency  the  holder 
shall  have  the  option  to  declare  it  due  before  the  date  fixed  for  its 
maturity  does  not  destroy  its  negotiability.     (Hunter  v.  Clarke,  160.) 

4.  NEGOTIABLE  INSTRUMENTS  —  PURCHASE  FROM 
AGENT  "FOR  COLLECTION"— LEGIBLE  CANCELLATION  OF 
INDORSEMENT— NOa^ICE  OP  TITLE.— If  a  bank  holds  a  negotia- 
ble promissory  note  for  collection,  a  buyer  of  the  note  is  charged 
with  notice  of  the  bank's  title,  where  an  indorsement  on  the  note, 
"for  collection,"  has  been  canceled,  but  the  indorsement  is  still 
legible  through  the  pen  marks  by  which  it  was  canceled,  for  this  is 
sufficient  to  put  him  upon  inquiry.     (Cussen  v.  Brandt,  762.) 

.5.  NEGOTIABLE  INSTRUMENTS— PURCHASE  OF,  FRO:\£ 
AGENT  FOR  COLLECTION— TITLE— EQUITIES.— The  purchaser 
of  an  overdue  negotiable  note,  from  an  agent  for  collection,  takes 
it  subject  to  all  the  equities  to  which  it  was  subject  in  the  hands 
of  the  agent.  He  acquires  nothing  but  the  actual  right  and  title 
of  the  agent.    (Cussen  v.  Brandt,  7G2.) 

6.  NEGOTIABLE  INSTRUMENTS  —  PURCHASE  FROM 
AGENT  "FOR  COLLECTION"— NOTICE  OF  TITLE— PRIORITY 
OF  PAYMENT.— If  one  gives  a  series  of  negotiable  promissory 
notes,  secured  by  a  deed  of  trust  on  real  estate,  payable  in  the 
order  of  their  maturity,  and  two  of  the  notes,  being  in  the  hands 
of  a  bank  for  collection,  are  purchased  by  a  person  under  circum- 
stances properly  charging  the  buyer  with  notice  of  the  bank's  title, 
the  lien  of  the  notes  so  purchased  is  subordinate  to  that  of  a  ma- 
tured, impaid  note  in  the  hands  of  the  original  owner,  and  the 
latter  must  be  paid  first,  where  the  trust  property  is  ordered  to 
be  sold.     (Cussen  v.  Brandt,  762.) 

7.  NEGOTIABLE  IXSTRUMENTS— PURCHASE  AND  NOT  A 
PAYMENT— WHAT  IS.— When  a  note  is  taken  up  by  a  stranger, 
who  is  neither  a  party  to  the  paper,  nor  bound,  in  any  way,  for  its 
payment,  the  transaction  is  a  purchase,  and  not  a  payment,  where 
it  clearly  appears  from  the  evidence  that  he  did  not  intend  to  satisfy 
or  dlscliarge  the  note,  but  to  purchase  it  as  an  investment.  (Cussen 
V.  I5randt,  762.) 

8.  NEGOTIABLE  INSTRUMENTS— PAYMENT— NOTICE  OF 
NONPAYMENT.— The  maker  of  a  negotiable  instrument  is  not  by 
law  entitled  to  notice  of  maturity  and  nonpayment.  The  fact  that 
a  bank  pledgee  of  a  note  fails,  by  agreement  with  the  payee,  to 
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notify  the  maker  that  the  note  has  been  discounted,  does  not  con- 
stitute a  fraud  upon  the  maker  or  warrant  him  in  paying  the  note 
to  the  original  payee  without  requiring  him  to  produce  and  sur- 
render it.     (Tuck  V.  National  Bank  of  Athens,  G9.) 

9.  NEHOTIABLE  IXSTRr>FENTS  —  I'AYMEXT  —  EXTTX- 
GUISHMENT.— When  a  person  who  is  primarily  bound  for  the 
payment  of  a  note  takes  it  up,  it  is  a  payment,  and  the  note  is  ex- 
tinguished, whatever  the  payer's  intention  may  have  been.  (.Cussen 
^,  L'randt,  7G2.) 

See  Assignment  for  Benefit  of  Creditors,  1;  Bankruptcy,  3. 

NEW  TRIAL. 

1.  NEW   TRIAT^IXSTRUCTIOXS-JUDGMEXT   FOR   RIGHT 

PERSON.— Although  instructions  given  were  erroneous,  a  motion 
for  a  new  trial  must  lie  denied,  if  tlie  verdict  was  unquestionably 
for  the  right  party.     (Baustian  v.  Young,  -1G2.) 

2.  NEW  TRIAL  —  IXSUFFICIEXT  E  VIDEXCE.— The  trial 
court  is  justified  in  granting  a  motion  for  a  new  trial,  after  verdict, 
when  he  believes  that  the  evidence  is  insufficient  to  support  tlie 
verdict,  and  such  evidence  is  conflicting.  (Butte  etc.  Min.  Co.  v. 
Societe  Anonyme  etc.,  505.) 

3.  NEW  TRIAL— SETTING  ASIDE  VERDICT— EXCESSIVE 
DAMAGES.— An  appellate  court  will  not  set  aside  the  verdict  of 
a  jury  in  a  suit  for  damages,  and  grant  the  defendant  a  new  trial, 
on  the  ground  that  the  verdict  is  excessive,  and  contrary  to  the 
law  and  the  evidence,  where  it  can  neither  say  that  the  verdict 
is  without  evidence  to  sustain  it,  nor  that  the  evidence  is  insufS- 
cient  to  support  the  verdict.     (Roanoke  v.  ShuU,  791.) 

NOXRESIDEXTS. 
See  Attachment,  3:  Judgments,  11,  12;  Jurisdiction,  2,  8, 

NOXSUPPORT  OF  FAMILY. 
See  Criminal  Law,  6;  Husband  and  Wife,  15. 

NOTICE. 

See  Fraudulent  Conveyances,  6,  7;  Landlord  and  Tenant,  7;  Mines 
and  Mining,  5;  Negotiable  Instruments,  6,  8. 

NUISANCE. 

1.  NUISANCE-OBSTRUCTION  OF  HIGHWAY-SUIT  BY 
PRIVATE  PERSON  TO  ENJOIN.— Under  a  statute  which  au- 
thorizes a  private  person  to  maintain  a  civil  action  for  a  public 
nuisance,  where  it  is  specially  injurious  to  him,  he  may  maintain 
an  action  to  oujoin  tlie  ol)Slruction  of  a  public  highway  as  a  pub- 
lic nuisance,  where  he  owns  a  farm,  orcliard,  and  nursery  adjacent 
to  the  road  and  tliere  is  no  outlet  to  market  for  the  products  of 
his  farm,  orchard,  and  nursery,  excepting  by  such  highway.  (Smitli 
V.  Mitchell,  858.) 

2.  XT^SAXCK— THE  DESTRUCTIOX  OF  A  BUILDTXG,  AS 
A  XUISAXCE,  IS  NOT  JUSTIFIED  on  the  ground  that  it  is  not 
kept  as  clean  as  it  should  be  in  the  interest  of  pulilic  health ;  or 
that  its  use  diminishes  tlie  value  of  surrounding  property;  or  tliat 
the  structure  is  unsightly;  or  that  it  is  occupied,  or  resorted  to.  by 
lewd  or  disorderly  persons.     (Bristol  Door  etc.  Co.  v.  Bristol,  7S3.) 
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8.  NUISANCTE.-A  BUILDING  CANNOT  BE  ABATED  AS  A 
NTJISANCTB,  when  It  Is  not  the  building  Itself,  but  only  its  use, 
which  constitutes  the  nuisance.  (Bristol  Door  etc.  Co.  v.  Bristol, 
783.) 

See  Municipal  Corporations,  3. 

OFFICERS. 

OFFICERS-SURETIES  ON  COUNTY  TREASURER'S 
BOND— LIABILITY  OF.— If  a  county  treasurer  collects  money  by 
virtue  of  his  oflBce,  but  absconds  therewith  after  the  expiration  of 
bis  term  and  before  his  successor  has  qualified,  the  sureties  on  his 
bond  are  answerable  therefor  wliere  the  conditions  of  the  bond 
signed  by  them  required  the  payment  of  the  money  in  question  to 
some  one  authorized  to  receive  it  and  this  was  not  done.  (Plymouth 
County  V.  Kersebom,  257.) 

See  Executions,  C;  Franchises;  Municipal  Corporations,  4;  Process, 

8.  9. 

OIL  LEASES. 
Bee  Landlord  and  Tenant,  8-10;  Specific  Performance. 

PARENT  AND  CHILD. 
See  Negligence,  5. 

PARTNERSHIP. 

PARTNERSHIP— PREFERENCES  BY.— The  principle  that 
the  assets  of  a  partnership  are  for  distribution  to  their  creditors 
does  not  obtain,  without  regard  to  rights  already  existing.  The 
right  to  have  partnership  property  first  applied  to  partnership  debts 
is  one  primarily  for  the  benefit  of  the  partners,  and,  if  they  waive 
such  right,  firm  creditors  cannot  involve  it  to  secure  preferences 
over  mortgage  creditors  of  the  partnership.    (Noyes  ?.  Ross,  543.) 

PERJURY. 
See  Judgments,  14,  15. 

PERPETUITIES. 
See  Wills,  8,  a 

PHOTOGRAPHS. 
See  Evidence,  2-7. 

PLEADING. 

dee  Adoption,  2,  8;  Marriage  and  Divorce,  2;  Mechanics'  Liens,  8; 

Replevin,  1. 

POLICE  POWER. 

1.  CONSTITUTIONAL  LAW— POLICE  POWER— In  order  to 
sustain  legislative  interference  with  the  business  of  the  citizen 
by  virtue  of  the  police  power,  either  under  a  statute  or  a  municipal 
oi'dinance,  It  is  necessary  that  the  act  should  have  some  reasonable 
relation  to  the  sulijocts  inehulod  in  such  power.  It  must  tend  in 
some  degree  toward  the  prevention  of  offenses,  or  preservation  of 
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the  public  health,  morals,  safety,  or  welfare.    (Chicaeo  v.  Netcher, 
93.) 

2.  CONSTITUTIONAL  LAW— POLICE  REGULATION.-Tho 
legislature  has  power  to  form  classes  for  the  purpose  of  police 
regulation,  if  it  does  not  arbitrarily  discriminate  between  persona 
in  substantially  the  same  situation.    (Lasher  v.  People,  103.) 

PREFERENCES. 
See  Chattel  Mortgages,  9;  Corporations,  20-22;  Partnership, 

PRESCRIPTION. 
See  Adverse  Possession;  Highways,  1,  2. 

PRESUMPTIONS. 

See  Appeal,  19.  20;  Corporations,  23;  Evidence;  Executions,  9;  Fraud- 
ulent Conveyances,  2,  8;  Negligence,  8. 

PRIVILEGED   COMMUNICATIONS. 
See  Witnesses,  6-8. 

PROCESS. 

1.  PROCESS  — ORDER  FOR  PUBLICATION  —  CONSTRUC- 
TION OF  STATUTES.— A  statute  which  merely  gives  a  right  to 
proceed  by  the  publfcatipn  of  summons  does  not  affect  a  statute 
which  prescribes  the  method  of  such  procedure.  (Bank  of  Colfax 
V.  Richardson,  664.) 

2.  PROCESS— ORDER  FOR  PUBLICATION— AFFIDAVIT  A8 
TO  RESIDENCE— SUFFICIENCY  OF.— An  affidavit  for  the  publi- 
cation of  summons,  which  states  that  the  defendant  resides  in  an- 
other state,  naming  it,  and  that  he  is  not  within  the  state  where 
suit  is  brought,  shows  that  the  defendant  cannot  be  served  within 
the  state,  and  is,  therefore,  sufficient  as  against  a  collateral  attack. 
(Bank  of  Colfax  v.  Richardson,  664.) 

3.  PROCESS— ORDER  FOR  PUBLICATION— SUFFICIENCY 
OF  AFFIDAVIT. — In  an  action  against  a  nonresident,  an  affidavit 
reciting  that  an  attachment  has  been  levied  on  certain  real  prop- 
erty of  the  defendant,  in  a  certain  county  in  the  state,  naming  it, 
sufficiently  shows  that  he  has  property  within  the  state.  Hence, 
such  affidavit  is  sufficient,  on  a  collateral  attack,  to  sustain  an  order 
for  publication  of  the  summons.  (Bank  of  Colfax  v.  Richardson, 
G64.) 

4.  PROCESS— ORDER  FOR  PUBLICATION— MAILING  SUM- 
MONS "FORTHWITH."— Although  a  statute  provides  that  an  order 
for  the  publication  of  summons  shall  direct  that  a  copy  of  the  com- 
plaint and  summons  be  deposited  forthwith  in  the  postoffice,  ad- 
dressed to  the  defendant,  the  omission  of  the  word  "forthwith" 
from  such  an  order  is  not  regarded,  on  collateral  attack,  as  fatal 
to  the  proceedings,  when  it  appears  that  the  copies  were  In  fact 
mailed  witliin  a  reasonable  time  after  the  date  of  the  order.  (Bank 
of  Colfax  V.  Richardson,  664.) 

5.  PROCESS.— A  SUMMONS  IS  MAILED  "FORTHWITH," 
within  the  meaning  of  a  statute  which  requires  such  mailing,  when 
it  is  deposited  in  the  postofflce  on  the  day  that  the  summons  is  first 
published,  if  such  publication  itself  is  made  within  a  reasonable 
time  after  the  date  of  the  order,  as  in  the  first  weekly  issue  of  the 
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newspaper  following  such  date.    (Bank  of  Colfax  v.   Richardson, 
€G4.) 

6.  PROCESS  — ORDER  FOR  PUBLICATION— DEPOSIT  OP 
COPIES— WHO  MAY  MAKE— CERTIFICATION.— It  is  not  re- 
quired that  the  proof  of  a  deposit  of  the  complaint  and  summons 
in  the  postofflce.  pursuant  to  an  order  for  service  by  publication, 
shall  be  made  by  the  sheriff  or  his  deputy,  or  by  a  person  specially 
appointed  for  that  purpose.  It  may  be  made  by  anyone  competent 
to  make  the  required  proof,  and  it  is  not  necessary  that  the  copy 
of  the  summons  so  deposited  sliould  be  certitied.  (Bank  of  Colfax 
V.  Richardson,  GG4.) 

7.  PROCESS— ORDER  FOR  PUBLICATION— NECESSITY  OF 
RETURN,  "NOT  FOUND."— A  return  of  summons,  "not  found,"  is 
not  essential  to  a  valid  order  for  service  by  publication,  under  a 
statute  wliich  provides  that  the  fact  that  the  defendant  cannot  be 
found  shall  appear  by  affidavit.  (Bank  of  Colfax  v.  Richardson, 
6&4.) 

8.  SHERIFFS.— A  RETURN  ON  A  WRIT  OR  PROCESS  Is  the 
short  official  statement  of  the  officer,  indorsed  thereon,  of  "what 
he  has  done  in  obedience  to  the  mandate  of  the  writ,  or  why  he  has 
done  nothing.     (Rowe  v.  Hardy,  811.) 

9.  SHERIFFS— RETURN— SUFFICIENCY  OF.— A  return,  by  a 
sheriff,  on  a  writ  or  process,  of  any  fact  showing  why,  without 
fault  or  negligence  on  his  part,  he  has  been  prevented  from  com- 
plying with  the  mandate  of  the  writ,  is,  when  indorsed  upon  the 
writ  or  process,  a  sufficient  return.     (Rowe  v.  Hardy,  811.) 

See  Attachment,  9,  10;  Judgments,  8,  9,  12. 

PROXIMATE    CAUSE. 
See  Negligence,  10,  11. 

PUBLIC  LAND. 

PUBLIC  LAND— CANCELLATION  OF  ENTRY-COLLAT- 
ERAL ATTACK.— The  power  of  the  land  department  of  the 
government  to  cancel  a  public  land  entry  for  fraud  can  be  exer- 
cised only  after  notice  to  and  a  hearing  of  the  interested  parties. 
Cancellation  of  such  entry  without  a  hearing  is  a  nullity  and  may 
be  collaterally  attacked.     (Delles  v.  Second  Nat.  Bank,  875.) 

RAILROAD    COMPANIES. 

RAILROADS  —  LIABILITY  FOR  ASSAULT  OP  EM- 
PLOY^.- Where  a  person  who  is  permitted  to  remain  in  a  depot 
at  a  time  when  passengers  are  not  usually  allowed  there  leaves  it. 
and  is  later  discovered  in  a  car  by  the  night  watchman  in  an  act  of 
gross  immorality,  and  upon  being  compelled  to  come  out  of  the  car 
curses  and  abuses  the  watchman  and  finally  assaults  him,  and  the 
watchman  strikes  him  on  the  head,  the  railroad  company  is  not 
liable  for  the  assault  made  by  the  watchman,  whether  dispropor- 
tion€d  to  the  insult  or  not.     (Georgia  etc.  R.  It.  Co.  v.  Hopkins,  39.) 

REAL  PROPERTY. 
See  Attachment,  2,  4,  8;  Deeds. 

REASONABLE  DOUBT. 
See  Instructions,  10;  Evidence,  8. 
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EECEIVERS. 

1.  RECEIVERS— POWERS— OPENING  JUDGMENT  AGAINST 
CORPORATION.— Where,  through  fraud  and  collusion,  a  judgment 
has  been  obtained  against  a  corporation  after  the  appointment  of 
a  receiver  to  wind  up  its  affairs,  the  effect  of  which  judgment  is 
to  diminish  tlie  estate  which  should  properly  come  to  the  receiver, 
such  receiver  may  move  to  reopen  the  judgment  and  be  allowed  to 
enter  a  defense.     (Peabody  v.  New  England  Waterworks  Co.,  Ido.) 

2.  RECEIVERS— POWERS.— A  receiver  appointed  to  wind  up 
the  affairs  of  a  corporation  represents  not  only  the  corporation  but 
also  its  creditors,  and  as  the  representative  of  the  creditors  he  is  in- 
vested with  powers  and  may  do  acts  tliat  could  not  be  done  by 
a  mere  representative  of  the  corporation.  (Peabody  v.  New  Eng- 
land Waterworks  Co.,  195.) 

RECORDING   INSTRUMENTS. 
See  Deeds,  G,  7;  Gifts,  2;  Limitation  of  Actions,  3,  4;  Mortgages,  3,  4. 

REPLEVIN. 

1.  REPLEVIN— PLEADING.— The  defendant  in  replevin  cannot 
disclaim  property  in  hini'^elf  by  plea,  and  then  attempt  to  prove 
property  in  himself  when  he  has  filed  no  plea  making  that  an  issue. 
(Wiley  v.  McGrath,  TOD.) 

2.  REPLEVIN— EVIDENCE.— In  replevin,  a  married  woman 
claiming  the  contents  of  a  livery  stable  sold  to  her  by  her  husband 
under  a  bill  of  sale  may,  in  addition  to  such  bill  of  sale,  offer  in  evi- 
dence the  lease  of  the  stable  and  an  assignment  to  her  by  her  hus- 
band of  a  policy  of  insurance  on  the  property  as  cumulative  evi- 
dence of  the  exclusive,  open,  and  notorious  character  of  her  tenancy 
and  possession.     (Wiley  v.  2^1cGrath,  TU'J.) 

3.  REPLEVIN  — EVIDENCE  OF  OWNERSHIP  —  CHATTEL 
MORTGAGE  AS.— A  chattel  mortgage  is  a  conditional  sale  of  per- 
sonal propei'ty.  and,  after  a  breach  of  the  condition,  the  mortgagee 
lia_s  a  qualifnd  ownorship  in  tlie  property  mortgaged.  Hence,  if  the 
mortgagee,  after  default,  brings  an  action  to  recover  the  property, 
or  damages  for  its  detention,  in  case  a  deliver}'  cannot  he  had,  the 
mortgage  is  evidence  of  such  ownership,  and  is  admissible  in  evi- 
dence to  prove  it,  even  under  an  allegation  of  absolute  ownei*ship. 
Uieinstein  v.  Roberta,  504.) 

4.  REPLEVIN.— PT'NITIVE  DA^^AGES  in  replevin  may  be  al- 
lowed In  all  cases  where  there  has  been  peculiar  circumstances  of 
outrage,  oppression,  and  wrong  In  the  taking  or  detention  of  the 
property.    (Wiley  v.  McGrath,  7u9.) 

See  Cemeteries. 

RES   GESTAE. 
See  Trial,  7. 

RESIDUARY  LEGATES. 
See  Wills,  10. 

RESIDENCE. 
See  Domicile. 
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EES  JUDICATA. 
Bee  Judgments,  16,  17. 

EBSTRAINT  OF  TRADD. 
See  Contracts,  1-3. 

REVENUE   STAMPS. 
See  Appeal,  1. 

REWARDS. 

MUNICIPAL  CORPORATIONS-POWER  TO  OFFER  RE- 
WARDS.—A  municipal  corporation,  authorized  to  provide  for  the 
preservation  of  public  property,  and  to  adopt  ordinances  and  make 
regrulations  for  the  safety  and  general  welfare  of  its  inhabitants, 
has  power  to  offer  a  reward  for  the  apprehension  and  conviction  of 
incendiaries  who  have  destroyed  property  within  its  limits.  (People 
v.  Holly,  435.) 

RIGHT  OF  WAT. 
See  Easements. 

SALES. 

1.  SALE  OP  FRUIT  TO  BE  SHIPPED-BUYBR'S  RISK.- 
Where  the  owners  and  shippers  of  fruit  sell  it  at  the  "buyer's  risk," 
such  term  places  upon  the  purchaser  the  risks  of  transportation 
alone,  after  the  title  has  passed  to  him,  but  all  risks  incident  to  de- 
fective cars  and  improper  packing  at  the  point  of  shipment  are  as- 
sumed by  the  shipper.    (Rose  v.  Weinberger,  73.) 

2.  SALE  OP  FRUIT  IN  TRANSIT— BUYER'S  RISK.-Where 
fruit  already  in  transit  Is  bought  from  one  who  the  buyer  knows 
Is  not  the  shipper,  and  the  purchase  is  at  the  "buyer's  idsk,"  the 
term  "buyer's  risk"  places  upon  the  buyer  all  risk  of  damage  caused 
by  defective  cars,  improper  packing,  and  decay  of  fruit  (Rose  v. 
Weinberger,  73.) 

3.  SALE.— THE  RIGHT  OP  STOPPAGE  IN  TRANSITU  CAN 
BE  DEFEATED  only  by  an  actual  delivery  of  the  goods  to  the 
consignee  or  to  some  one  for  him,  or  by  an  assignment  of  the  bill  of 
lading  to  a  bona  fide  purchaser  without  notice  that  the  goods  had 
not  been  paid  for.    (Branan  v.  Atlanta  etc.  R  R.  Co.,  26.) 

4.  SALE.— STOPPAGE  IN  TRANSITU  Is  the  right  which  a 
vendor  has,  when  he  sells  goods  on  credit  to  another,  of  resuming 
possession  of  the  goods  while  they  are  in  the  possession  of  the  c*- 
rler  or  middleman  in  the  transit  to  the  consignee  or  vendee  and  be- 
fore they  come  into  his  actual  possession  or  the  destination  he  has 
appointed  for  them,  on  his  becoming  bankrupt  and  insolvent  (Bra- 
nan  v.  Atlanta  etc.  R.  R.  Co.,  26.) 

5.  SALES— SOLVENCY  OF  BUYER-REPRESENTATIONS.— 
A  letter  ordering  goods  to  be  shipped  in  carload  lots,  and  agreeing 
to  accept  time  drafts  for  the  cost  of  filling  the  order  and  to  send 
a  check  for  the  balance  of  the  price  when  the  car  is  unloaded  Is  not 
a  rcpiesentatlon  that  the  writer  is  solvent  (Skinner  v.  Michigan 
Hooi)  Co.,  413.) 

«.  SALES— FRAUDULENT  PURCHASE— G(X)DS  IN  TRAN- 
SIT.—A  sale  Is  not  rendered  fraudulent  so  as  to  entitle  the  seller 
to  rescind,  if  the  purchaser  conceives  the  intention  while  the  goods 
are  in  transitu  of  not  paying  for  them.  (Skinner  v.  Michigan  Hoop 
Co.,  413.) 
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7.  SALES- FRAUDULENT  PURCHASE-RETURN  OF  CON- 
SIDERATION.—Plaintiff  in  replevin  for  goods  fraudulently  pur- 
chased need  not  tender  back  past  due  negotiable  paper,  provided 
It  is  made  to  appear  that  it  Is  still  held  and  owned  by  the  payee,  and 
not  by  a  bona  fide  purchaser  for  value.  (Skinner  v.  Michigan  Hoop 
Co.,  413.) 

8.  SALES— RESCISSION.— A  sale  may  be  rescinded,  and  the 
property  recovered,  if  the  buyer,  at  the  time  of  purchasing,  was  in- 
solvent or  in  failing  circumstances,  and  did  not  intend  to  pay  for 
the  goods,  or  had  no  reasonable  expectation  of  doing  so,  and  fraudu- 
I'jntly  misrepresented  or  concealed  the  facts.  (Skinner  v.  Michigan 
Hoop  Co.,  413.) 

SEALS. 
See  Corporations,  23. 

SENTENCE, 
See  Criminal  Law,  14. 

SHERIFFS. 
See  Process,  8,  9. 

SPECIFIC  PERFORMANCE. 

SPECIFIC  PERFORMANCE— IMPLIED  COVENANTS-OIL 
LEASE.— A  court  of  equity  has  no  jurisdiction  to  specifically  enforce 
Implied  covenants  in  an  oil  and  gas  lease,  unless  it  appears  that  the 
Itisi^oe  is  fraudulently  evading  his  obligations  to  the  lessor.  (Coglan 
V.  Foi^est  Oil  Co.,  G95.) 

STARE    DECISIS. 
See  Appeal,  21;  Judgments,  18. 

STATUTE   OF  FRAUDS. 
See  Insurance,  3;  Mechanics'   Liens,  9. 

STATUTES. 
1.     STATT'TES—rONSTRTTTIOX— PROSPECTIVE   AND   RET- 
ROSPECTIVE   LAWS.— .\  statute  should   be  given  a  prospective 
operation  only,  unless  it  plainly  appears  tliat  it  was  intended  to  have 
a  retrospective  force.     (Seton  v.  Iloyt,  641.) 

'J.  STATUTES— IXTERPRI-.TATION— COMPETENCY  OF  WIT- 
NESSES.—If  tlie  provisions  of  a  statute  are  incorporated  by  refer- 
ence into  anotlier  statute,  and  the  earlier  statute  is  subsequently 
roi)ealed,  the  provisions  so  incorporated  continue  in  force  so  far  as 
they  form  part  of  tlie  second  enactment.  Tliis  rule  applied  to  a 
statute  nialcinp:  the  wife  a  competent  witness  against  her  husband 
in  cases  growing  out  of  his  neglect  or  refusal  to  support  his  family. 
(People   V.    Malscli,   SSI.) 

3.  STATUTES  — ENACTMENT  OF— .TOURNALS  OF  LEGIS- 
LA^'URE  AS  EVIDP}NCE  TO  IMPEACH.- The  court  has  autlior- 
ity  and  it  is  its  duty  to  examine  the  legislative  journals  to  deter- 
mine whether  or  not  the  statute  in  question  was  passed  by  a  ma- 
jority of  the  members  elected  to  eacli  house  as  required  by  the  con- 
stitution, and  if  such  journals  affirmatively  disclose  that  one  sec- 
tion of  such  statute  as  enrolled  and  published  did  not  finally  pass 
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either  branch  of  the  legislature,  and  did  not  pass  by  a  majority 
of  the  members  elected  to  each  house,  such  section  is  not  a  law  and 
must  be  adjudged  void.     (State  v.  Swan,  889.) 

4.  STATUTES  — ENACTMENT  OF.— If  a  section  of  an  act 
passed  by  the  legislature  as  disclosed  by  the  legislative  journals  is 
not  copied  In  the  enrollment,  and  docs  not  receive  executive  ap- 
proval, it  does  not  become  a  law.     (State  v.  Swan,  889.) 

5.  STATUTES  -  ENACTMENT  OF  —  PRESUMPTION  —  EVI- 
DENCE.—The  presumption  is  that  a  statute  found  properly  signed 
by  the  presiding  officers  of  the  legislature,  approved  by  the  gov- 
ernor, and  deposited  in  the  office  of  the  secretary  of  state  with  the 
other  acts  of  the  session,  was  properly  passed,  which  may  be  over- 
come only  by  evidence  of  which  the  courts  take  judicial  notice 
showing  the  contrary;  but,  wlienever  the  existence  of  a  statute  is 
called  into  question,  the  court  may  resort  to  any  source  of  informa- 
tion capable  of  conveying  to  the  judicial  mind  a  clear  and  satis- 
factory answer  to  such  question,  and  the  legislative  journals  sliow- 
Ing  the  final  action  of  the  legislature  upon  the  final  passage  of  such 
statute  constitute  a  record,  which  may  be  resorted  to,  and  which, 
by  an  affirmative  showing  to  the  contrary,  is  competent  to  over- 
throw the  presumption  arising  from  the  certificates  of  such  presid- 
ing officers,  and  the  lodgment  of  the  enrolled  act  with  the  secretary 
of  state.     (State  v.  Swan,  8S9.) 

6.  STATUTES— ENACTMENT  OF— RIGHT  TO  RESORT  TO 
LEGISLATIVE  JOURNALS  TO  IMPEACH  STATUTE.— Courts 
may  consult  the  legislative  journals  in  reference  to  a  matter  which 
the  constitution  expressly  requires  to  be  recorded  therein  concern- 
ing the  procedure  for  the  passage  of  the  act,  and  if,  upon  such  ex- 
timination,  it  affirmatively  appears,  in  respect  to  such  requirements, 
that  the  bill  did  not  in  fact  pass  the  legisl.ature,  or  did  not  receive 
the  constitutional  majority,  and  therefore  did  not  constitutionally 
become  a  law,  such  journals  may  be  used  to  impeach  the  enrolled 
act,  although  the  latter  is  signed  by  the  presiding  officers  of  both 
houses  of  the  legislature,  and  carries  the  approval  of  the  governor. 
(State  V.  Swan,  889.) 

7.  STATUTES.— THE  INVALIDITY  OF  ONE  SECTION  of  a 
statute  which  is  in  material  relation  to  other  portions  thereof,  so  as 
to  modify,  restrict,  or  extend  its  application,  invalidates  the  whole 
statute.    (State  v.  Swan,  889.) 

8.  CONSTITUTIONAL  LAW  —  DISCRIMINATION.  —  An  at- 
tempt  by  statute  or  municipal  ordinance  to  deny  a  property  right 
to  a  particular  class  in  the  community,  where  all  other  members 
of  the  community  are  left  free  to  enjoy  it,  is  unconstitutional  and 
void.     (Chicago  v.  Netcher,  93.) 

9.  CONSTITUTIONAL  LAW— CLASS  LEGISLATION— COM- 
MISSION BUSINESS.— The  business  of  dealing  in  small  products 
of  the  farm  on  commission  is  of  a  nature  which  may  be  productive 
of  great  abuses,  and  the  legislature  may  put  such  dealers  into  a 
separate  class  from  other  commission  merchants,  and  enact  regu- 
lating laws  applicable  to  cities  of  such  size  as  in  the  legislative 
judgment  would  permit  the  existence  and  growth  of  sucfh  abuses. 
(Lasher  v.  People,  103.) 

10.  STATUTES— CONSTITUTIONALITY— IMPAIRING  OBLI- 
GATION OF  CONTRACTS— RENTS  AND  PROFITS  DURING 
PERIOD  FOR  REDEMPTION.— A  statute  which  entitles  a  judg- 
ment debtor  whose  real  estate  is  sold  on  execution  to  possession, 
and  to  the  rents,  issues,  and  profits  of  the  property  during  the 
period  for  redemption,  is  not  unconstitutional  as  to  a  debt  con- 
tracted before  its  passage,  on  the  ground  that  it  impairs  the  obli- 
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gatlon  of  a  contract,  although,  under  the  statute  existing;  when  the 
debt  was  contracted,  the  purchaser  at  an  execution  sale  was  en- 
titled to  the  rents  and  profits  during  such  period.  The  creditor, 
under  such  a  condition  of  the  law,  is  not  deprived  of  any  remedy 
for  the  enforcement  of  his  contract.     (Wilson  v.  Wold,  846.) 

STOPPAGE   IN  TRANSITU. 
See  Sales,  3,  4. 

SUCCESSION. 
See  Descent. 

SUMMONS. 
See  Judgments,  8,  9,  12;  Process. 

SURETYSHIP. 

1.  SURETYSHIP-CONTRIBUTION— STATUTORY  REMEDY 
CUMULATIVE.— The  summary  proceeding  by  which,  under  the 
Montana  Code  of  Civil  Procedure,  section  1242,  a  surety  may  en- 
force contribution  from  his  cosurety  under  a  judgment  against 
them  as  such,  is  cumulative  and  not  exclusive,  and  such  surety  may 
proceed  to  obtain  relief  by  any  recognized  mode  of  procedure.  (Mer- 
chants' Nat.  Bank  v.  Great  Falls  etc.  Co.,  499.) 

2.  SURETYSHIP  — ASSIGNMENT  OF  JUDGMENT  —  CON- 
TRIBUTION.—A  surety  who  has  paid  a  judgment  against  himself 
and  his  cosureties  may  take  an  assignment  of  it  to  himself  and 
avail  himself  of  it  to  enforce  contribution  from  his  nonpaying  co- 
sureties.    (Merchants'  Nat.  Bank  v.  Great  Falls  etc.  Co.,  499.) 

8.  SURETYSHIP  — SATISFACTION  OF  JUDGMENT  —  CON- 
TRIBUTION.—EVIDENCE  that  a  surety,  who  has  procured  the 
satisfaction  of  a  judgment  against  himself  and  his  cosureties,  which 
has  been  assigned  to  him  for  the  purpose  of  enforcing  contribu- 
tion, did  not  intend  to  satisfy  the  judgment  as  to  the  nonpaying  co- 
surety, is  admissible  in  an  action  to  enforce  contribution  from  the 
latter.     (Merchants'  Nut.  Bank  v.  Great  Falls  etc.  Co.,  499.) 

4.  SURETYSHIP -SATISFACTION  OF  JUDGMENT  — RE- 
LEASE  OF  COSURETY.— An  entry  of  satisfaction  of  judgment 
against  several  cosureties,  which  judgment  has  been  assigned  to 
one  of  the  sureties,  who  has  paid  it,  to  be  kept  alive  by  him  for  the 
purpose  of  enforcing  contribution,  does  not  inure  to  the  benefit  of 
a  nonpaying  cosurety,  unless  the  intention  was  thereby  to  discharge 
him.    (Merchants'  Nat.  Bank  v.  Great  Falls  etc.  Co.,  499.) 

See  Officers. 

TAXES. 

1.  TAXATION  — CORPORATE  STOCK— WHERE  TAXED.— 
A  share  of  stock  in  a  corporation  is  personal  property,  and  is  taxa- 
ble to  the  owner  as  other  personal  property  at  the  pl.Tce  of  his  resi- 
dence, whetlier  the  corporation  is  foreign  or  domestic.  (Greenleaf 
V.  Board  of  Review,  ir.8.) 

2.  TAXATION— UNIFORMITY.— The  mode  of  assessment,  as 
concerns  the  rule  a.s  to  uniformity  of  taxation  does  not  mean  that, 
in  the  case  of  the  assessment  of  all  kinds  of  taxable  property,  the 
same  officers  shall  act,  or  that  the  proceedings  touching  the  assess- 
ment shall  be  the  same.  There  is  a  uniformity  in  the  assessment 
and  in  tlie  mode  thereof,  if  the  same  basis  of  valuation  is  taken  as 
to  all  property  of  like  character.    (Kelley  v,  Rhoads.  904.) 
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S.  TAXATION  OF  A  PECULIAR  CLASS  OP  PROPERTT- 
CONSTITUTIONAL  LAW.— As  long  as  the  rate  and  method  of 
valuation  are  the  same  as  In  another  class  of  property,  a  statute 
affecting  the  taxation  of  a  peculiar  class  of  property  may  be  en- 
acted to  guard  against  its  escape  therefrom.  Absolute  equality  In 
taxation  Is  an  impossibility,    (Kelley  v.  Rhoads,  904.) 

4.  TAXATION  OP  PROPERTY  IN  ANOTHER  STATE.— Per- 
sonal property  otherwise  taxable  In  the  state  is  not  exempt  from 
taxation  because  returned  for  assessment  and  taxation  for  the 
same  year  In  another  state.    (Kelley  v.  Rhoads,  904.) 

5.  TAXATION.— BEFORE  PROPERTY  CAN  BE  TAXED  It 
must  have  become  Identified  and  Incorporated  with  the  general 
mass  of  property  In  the  state.    (Kelley  v.  Rhoads,  904.) 

6.  TAXATION  OF  MIGRATORY  LIVESTOCK.— If  livestock 
are  brought  into  the  state  for  the  purpose  of  grazing,  It  Is  Immate- 
rial how  long  they  remain  so  far  as  their  taxation  is  concerned. 
They  may  acquire  a  situs  for  that  purpose  and  yet  remain  within 
the  state  but  a  comparatively  short  time.    (Kelley  v.  Rhoads,  004.) 

7.  TAXATION  OF  MIGRATORY  LIVESTOCK.— If  it  Is  found 
as  a  fact  that  livestock  have  been  brought  into  the  state  in  the 
first  instance  for  use  or  to  graze,  and  have  on  that  account  acquired 
a  situs  within  the  state  for  the  purpose  of  taxation,  and  have  sub- 
sequently been  shipped  out  of  the  state,  their  shipment  is  not 
deemed  to  have  commenced  until  they  are  started  on  their  final 
journey  out  of  the  state.    (Kelley  v.  Rhoads,  904.) 

8.  TAXATION  OF  MIGRATORY  LIVESTOCK.— If  one  pur- 
pose in  bringing  livestock  into  the  state  is  to  drive  them  through  on 
tlieir  journey  to  another  state,  then  to  determine  whether  there  also 
exists  an  independent  purpose  of  grazing  them  within  the  state  so 
as  to  subject  them  to  taxation  therein,  all  of  the  facts  must  be 
considered,  such  as  the  course  taken,  the  character  of  the  territory 
grazed  upon,  the  time  employed,  the  subsequent  method  of  Intended 
shipment,  the  ordinary  facilities  for  transportation  by  other  means, 
the  place  selected  for  the  commencement  of  the  journey  by  rail. 
If  that  Is  in  contemplation,  possibly  the  time  of  year,  the  eventual 
purpose  of  their  shipment,  the  character  of  the  livestock,  and  the 
manner  in  which  they  are  ordinarily  kept,  maintained,  and  grown, 
and  In  general  every  competent  fact  which  tends  to  explain  the 
purpose  in  view.     Qvelley  v.  Rhoads,  904.) 

9.  TAXATION  OF  MIGRATORY  LIVESTOCK.-If  livestock 
are  brought  into  the  state  to  graze  they  are  there  to  be  maintained, 
and  while  there  for  that  purpose  they  are  as  fully  identified  and  in- 
corporated with  the  other  property  of  the  state  as  it  is  possible  for 
most  livestock  to  become.  The  length  of  time  that  such  property 
remains  is  immaterial  if  the  purpose  mentioned  is  present,  and  no 
question  of  interstate  commerce  is  involved,  in  such  case,  which 
militates  against  the  exercise  by  the  state  of  its  power  of  taxation. 
Neither  in  that  event  is  a  citizen  of  another  state  deprived  of  any 
of  the  immunities  or  privileges  of  a  citizen  of  the  state  in  which 
the  stock  is  grazing,  nor  is  the  latter  state  attempting  to  make  or 
enforce  a  law  which  abridges  the  rights  of  a  citizen  of  the  United 
States.     (Kolley  v.  Rhoads,  904.) 

10.  TAXATION  OF  MIGRATORY  LIVESTOCK.— If  the  purpose 
of  an  owner  of  livestock  in  bringing  them  into  the  state  is  not  alone 
that  of  transportation,  but  compreliends  also  that  of  grazing  and 
feeding  them  upon  the  natural  grasses,  which  is  their  natural  source 
of  subsistence,  not  as  a  mere  necessary  incident  of  the  travel,  but 
as  one  of  the  purposes  of  such  movement,  they  do  not  come  within 
the  rule  which  exempts  personal  property  In  transit  from  taxation 
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In  the  state  In  which  the  stock  Is  thus  brought  and  grazed.    (Kelley 
V.  Rhoads,  904.) 

11.  TAXATION  OP  MIGRATORY  LIVESTOCK— INTERSTATE 
COMMERCE  --CONSTITUTIONAL  LAW.— A  statute  providing  for 
the  taxation  of  all  livestocli  brought  Into  the  state  for  the  purpose 
of  being  grazed  therein  does  not  encroach  upon  the  exclusive  right 
of  Congress  to  regulate  interstate  commerce;  nor  Is  It  void  as  being 
In  conflict  with  any  provision  of  the  federal  constitution.  (Kelley 
V.  Rhoads,  904.) 

12.  TAXATION  OF  PROPERTY  IN  TRANSIT.— Property  en- 
gaged in  Interstate  commerce,  by  being  transported  through  a  state 
on  its  Journey  from  one  state  to  another.  Is  not  subject  to  taxation 
In  the  state  through  which  It  Is  passing,  as  It  does  not  acquire  a 
situs  therein.     (Kelley  v.  Rhoads,  904.) 

13.  TAXATION  OF  PROPERTY  IN  TRANSIT.— A  statute 
which  In  Its  terms  provides  for  the  taxation  of  property  In  transit 
from  one  state  to  another,  or  which,  by  Its  terms,  seeks  to  Impose 
more  onerous  burdens  upon  property  shipped  from  a  foreign  juris- 
diction to  the  state  imposing  the  burden  than  is  borne  by  like  prop- 
erty in  such  state,  is  void  as  In  conflict  with  the  federal  constitution. 
(Kelley  v.  Rhoads,  904.) 

14.  TAXATION--IN  VOLUNTARY  PAYMENT— RECOVER  Y.— 
If  a  tax  Is  paid  after  a  refusal  to  pay  It  upon  a  demand  of  the  of- 
ficer, and  to  prevent  the  seizure  and  sale  of  the  property  taxed 
and  the  damages  which  would  thereby  accrue,  the  payment  of  the 
tax  Is  involuntary  and  made  under  such  circumstances  as  author- 
izes a  recovery  thereof  if  the  tax  proves  to  have'  been  illegally 
levied.     (Kelley  v.  Rhoads,  904.) 

15.  TAX.VTION— ElICOVERY  OF  TAXES  PAID.— An  action  to 
recover  bade  taxes  paid  by  the  collecting  officer  into  the  county 
treasury  must  be  brought  against  the  county  in  its  corporate  name. 
(Kelloy  v.  Rhoads,  904.) 

16.  TAX  SALE  OF  LAND  ASSESSED  AS  ONE  PARCEL  BUT 
OWNED  IN  SEVERALTY— PURCHASE  BY  MORTGAGEE.— If 
land  owned  by  two  persons  in  severalty  is  taxed  as  one  parcel,  a 
mortgagee  of  one  owner  cannot  purciiase  the  entire  parcel  at  a 
tax  sale,  and  acquire  title,  so  as  to  devest  the  title  of  the  other 
owner.     (Cone  v.  Wood,  223.) 

17.  TAX  SALES— TENDER— VALID  OFFER  TO  PAY  TAXES— 
WHAT  IS.— In  a  suit  to  quiet  title,  an  offer,  in  tlie  answer,  to  pay 
taxes  due  on  the  property  is  not  conditional,  but  is  absolute  and 
unconditional,  wliere  it  is  averred,  In  the  pleading,  that  the  defend- 
ant has,  at  all  times,  iieen  ready  and  willing  to  pay  the  lawful 
amount  of  tlie  taxes,  tax  sales,  penalties,  and  interest  chargeable 
on  the  property,  and  offers  and  tenders  to  pay  it  to  the  plain- 
tiff, or  into  cour^  at  any  time,  and  to  keep  the  tender  and  offer 
good  whenever  it  shall  be  ascortalned.  or  on  demand.  (Cone  v. 
Wood,  223.) 

IS.  TAX  SALES— VALIDITY  OF— WHAT  DOES  NOT  AFFECT. 
In  a  suit  to  quiet  title,  wliere  tlie  validity  of  tax  deeds  is  involved, 
the  purpose  of  a  mortgagee  iu  taking  and  assigning  tax  sale  certiti- 
cates  does  not  go  to  the  validity  of  the  tax  sales.  (Cone  v.  Wood. 
223.) 

19.  TAX  SALES— PERFECTING  TITLE— WHAT  NECESSARY. 
A  person  who  seeks  to  perfect  his  title  under  tax  deeds  must  have 
tlie  support  of  a  valid  tax  title,  llonce,  the  purpose  of  one,  through 
whom  he  claims,  in  taking  an  assignment  of  tax  sale  certifie.Tres, 
is  not  material  because  it  does  not  go  to  the  validity  of  the  tax 
sales.     (Cone  v.  Wood,  223.) 
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TELEGRAPH  COMPANIES. 

TELEGRAPH  COMPANIES  —  PUBLIC  BUSINESS.— The 
business  of  a  telegraph  or  telephone  company  is  public  In  its  nature, 
and  a  public  interest  Is  impressed  thereon  to  such  an  extent  that 
no  discrimination  can  be  made  against  persons  or  corporations  in 
Its  business  of  receiving  and  transmitting  messages.  (Inter-Ocean 
Pub.  Co.  V.  Associated  Press,  184.) 

See  Electric  Companies. 

TIME, 

1.  TIME— COMPUTATION  OF.— In  computing  time  under  stat- 
utes which  require  the  first  day  to  be  excluded  and  the  last  in- 
cluded, a  month  from  August  30th  begins  at  the  last  moment  of  that 
day.     (Daley  v.  Anderson,  870.) 

2.  TIME— COMPUTATION  OF.— A  term  of  months  expires  on 
the  day  of  the  last  month  corresponding  to  the  day  of  the  month 
in  which  the  term  began,  and  if  the  last  month  has  not  so  many 
days,  then  on  the  last  day  of  that  month.    (Daley  v.  Anderson,  870.) 

3.  TIME^COMPUTATION  OF— "MONTH"  AND  "CALENDAR 
MONTH." — The  word  "month"  as  used  in  a  statute  means  a  cal- 
endar month,  and  the  term  "calendar  month"  means  a  month  as 
designated  In  the  calendar,  without  regard  to  the  number  of  days 
it  may  contain.    (Daley  v.  Anderson,  870.) 

See  Appeal,  13,  14. 

TRESPASSERS. 
See  Negligence,  4. 

TRIAL. 

1.  TRIAL— CRIMINAL  — ARGUMENT  OP  COUNSEL.— In  a 
criminal  trial,  counsel  should  confine  their  arguments  to  the  evidence 
In  the  case  and  not  apply  abusive  epithets  to  the  person  on  trial,  but 
counsel  may  draw  conclusions  from  the  evidence  and  characterize 
the  conduct  of  the  accused;  hence  the  saying  that  the  defendant  "is 
a  self-confessed  thief"  is  legitimate  argument,  if  It  Is  only  a  con- 
clusion drawn  from  the  evidence.     (Haupt  v.  State,  19.) 

2.  TRIAI^CRIMINAL— .JURORS.— An  objection  which  does  not 
affect  the  whole  panel  of  jurors  is  not  a  ground  of  challenge  to 
the  array.     (Commonwealth  v.  Chance,  306.) 

3.  TRIAT^CRnriNAL— VIEW  OF  PLACE  OF  CRIME.— The 
right  of  an  accused  person  to  have  the  jury  view  the  place  where 
the  murder  was  committed  rests  in  the  discretion  of  the  court. 
(Commonwealth  v.  Chance,  306.) 

4.  TRIAL,  JURY— CHALLENGES.— Either  party  may  use  a 
challenge  upou  any  juror  in  the  box  so  long  as  he  has  one  to  use  at 
any  time  before  the  jury  Is  finally  accepted  and  sworn,  and  the 
waiver  of  one  challenge  is  not  a  waiver  of  any  subsequent  chal- 
lenge the  party  is  entitled  to.     (State  v.  Peel,  529.) 

5.  TRIAL  — EVIDENCE  — REBUTTAL.— Where,  in  a  criminal 
case,  tlie  prosecution  may  rest  on  general  presumptions,  as  that  a 
man  can  run,  until  specific  evidence  is  introduced  tending  to  show 
that  the  particular  case  is  exceptional,  the  fact  that  the  prosecu- 
tion knew  tliat  a  defense  to  such  presumption  would  be  set  up  does 
not  affect  its  tluties  and  compel  it  to  introduce  all  its  evidence  as 
part  of  Its  case  in  chief,  but  it  may  wait  until  the  defense  is  set 
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up  and  introduce  evidence  in  rebuttal,     (Commonwealth  v.  Chance, 
300.) 

6.  TRIAI^-CRIMINAI^-VOLUNTARY  CONVERSATION  OF 
ACCUSED.— Where  an  accused  has  liad  three  couversatious  with 
police  officers,  separated  in  time,  each  complete  in  itself,  and  in  no 
way  referring  forward  to  things  still  to  be  said  for  explanation  or 
qualification,  the  fact  tliat  they  all  relate  to  the  same  subject  does 
not  make  them  one  conversation,  and  the  third  conversation  may 
properly  be  excluded  as  not  bein.t,'  voluntary,  witliout  tlie  exclusion 
of  the  other  two.     (Commonwealth  v.  Chance,  30G.) 

7.  TRIAI^CONVERSATIONS  AS  PART  OF  RES  GESTAE.— 
Where  an  act  can  be  proved,  it  docs  not  follow  that  any  and  all 
conversation  which  happens  to  be  going  on  at  tl)e  time  of  the  act 
can  be  proved  also.     (Commonwealth  v.  Chance,  30G.) 

8.  CRnriNAL  LAW— CONSTITT'TTON.AL  RIGHTS  OF  AC- 
CUSED—CONFRONTATION BY  WITNESSES.— A  person  accused 
of  crime  has  a  constitutional  riglit  to  be  present  at  his  trial,  to  be 
confronted  by  the  witnesses  ngainst  him,  to  meet  his  accusers  face 
to  face,  to  appear  and  defend  against  the  accusation  preferred 
against  him  in  person  and  by  counsel,  to  examine  the  witnesses,  to 
see  into  the  face  of  eacli  wliile  testifying  against  him,  to  hear  the 
testimony  given  upon  the  stand,  to  see  and  be  seen,  and  to  hear  and 
be  heard  under  reasonable  regulations,  and  he  cannot  be  denied  such 
constitutional  rights  because  of  the  youth,  incapacity,  or  unwilling- 
ness of  his  accuser  to  meet  him  face  to  face,  in  the  presence  of 
court  and  jury.  Hence,  an  order  of  the  trial  court  permitting  the 
prosectiting  or  other  witness  to  turn  her  back  upon  the  accused  and 
directing  his  removal  to  a  distant  part  of  the  courtroom  while  the 
witness  testifies  against  him,  so  far  that  he  can  neither  hear  nor 
see  the  witness,  nor  see  the  jury,  becattse  of  the  distance  and  inter- 
vening obstacles,  denias  the  accused  a  constitutional  right,  prevents 
him  from  having  a  fair  trial,  and  vitiates  a  verdict  and  judgment 
of  conviction.     (State  v.  Mannion,  753.) 

9.  TRIAL  — POWER  TO  ORDER  PERSONAL  EXAMINA- 
TION.—In  a  civil  action  to  recover  damages  for  an  injury  to  the 
person,  the  court  has  power,  on  application  of  the  defendant,  to 
order  that  the  plaintiff  be  examined  by  medical  experts,  appointed 
by  the  court,  for  the  purpose  of  ascertaining  the  nature,  character, 
and  extent  of  the  plaintiff's  injuries,  and  may  enforce  such  order 
by  staving  the  trial  or  dismissing  the  case.  (Lane  v.  Spokane  etc. 
Ry.  Co..  821.) 

10.  TRIAL— INSTRUCTIONS— DEFINITIONS.— In  defining  mat- 
ters calling  for  definition,  the  court  may  put  before  the  jury  the 
prereijuisites  necessary  to  be  proven  before  a  certain  condition  can 
exist,  provided  it  is  left  to  the  jury  to  decide  the  question  of  fact 
involved  in  each  prerequisite,  and  provided  it  is  not  told  that  it 
must  deduce  any  certain  conclusion  from  the  facts  if  found  to  be 
true.     (Butte  etc.  Min.  Co.  v.  Societe  Anonyme  etc.,  SOo.) 

11.  TRIAI^DIKECTING  VERDICT.— It  is  proper  for  the  court 
to  direct  a  verdict  for  the  plaintiff  where  there  is  no  conflict  in  the 
evidence  establishing  the  plaintiff's  right  of  recovery,  and  there  is 
no  evidence  tending  to  support  any  defense  of  the  defendant.  (Mar- 
shall V.  Grosse  Clothing  Co.,  181.) 

See  Instructions;  New  Trial;  Witnesses. 

TROVER. 
TROVER-EFFECT    OF    .IUDG:\rFNT.— Mere    rendition  of  a 
judgment  for  the   plaintiff  in  trover  does  not  operate  to   transfer 
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to  the  defendant  the  title  to  the  goods  converted.    (Tolman  v.  Walte, 
400.) 

TRUSTS. 
TRUSTS— ACTIVE,  WHAT  ARE.— If  a  trustee  under  a  wHl 
Is  authorized  to  rent  lands,  invest  personalty,  pay  taxes,  repair 
buildings,  and  keep  them  insured,  and  apply  the  balance  of  the  pro- 
ceeds to  the  care,  maintenance,  and  education  of  the  beneficiaries 
under  the  will,  the  duties  imposed  upon  the  trustee  are  active,  and 
authorize  a  court  of  chancery  to  direct  and  control  the  manner  of 
their  execution.    (Eldred  v.  Meek,  86.) 

See  Corporations,  5-7;  Fraudulent  Conveyances,  4,  5. 

UNDUE  INFLUENCE. 
See  Gifts,  6. 

VENDOR  AND   PURCHASER. 

1.  VENDOR  AND  PURCHASER— BUILDINGS  PASS  BY  SALE. 
"Land"  includes  all  buildings  of  a  permanent  nature  standing  there- 
on, and,  as  between  the  vendor  and  vendee  without  notice  that  they 
belong  to  some  other  person,  they  pass  with  the  land.  (Union  Cen- 
tral Life  Ins.  Co.  v.  Tlllery,  480.) 

2.  VENDOR  AND  PURCHASER-FRAUDULENT  REPRE- 
SENTATIONS.—A  vendor  is  responsible  for  fraudulent  representa- 
tions inducing  the  sale,  whether  they  are  made  by  himself,  or  by 
a  third  person  whom  he  expects  to  give  the  vendee  false  informa- 
tion and  he  allows  the  contract  to  be  consummated  with  knowledge 
that  the  vendee  is  acting  on  such  false  information.  (Graham  v. 
Moffett,  393.) 

3.  VENDOR  AND  PURCHASER— VENDOR'S  LIEN— FRAUDU- 
LENT REPRESENTATIONS.— A  vendor  is  not  entitled  to  affirm 
a  contract  whereby  he  has  agreed  to  take  chattels  in  part  payment 
of  the  purchase  price,  and  maintain  a  lien  for  a  deficiency  arising 
from  the  failure  of  such  chattels  to  equal  their  represented  value, 
upon  the  theory  that  to  that  extent  the  consideration  has  not  been 
fully  paid.     (Graham  v.  Moflfett,  393.) 

4.  VENDOR  AND  PURCHASER— VENDOR'S  LIEN— FRAUDU- 
LENT REPRESENTATIONS.— If  a  contract  obligates  the  vendee 
to  pay  a  given  sum  for  land,  and  the  vendor  is  subsequently  in- 
duced by  fraud  to  accept  a  chattel  for  the  whole  or  a  definitely 
fixed  portion  of  such  purchase  price,  the  vendor  may  tender  back 
the  chattel  and  enforce  a  lien  for  the  amount  represented  by  it. 
(Graham  v.  Moffett,  393.) 

5.  VENDOR  AND  PURCHASER— VENDOR'S  LIEN— FRAUDU- 
LENT REPRESENTATIONS— A  vendor  is  not  entitled  to  a  lien 
for  damages  resulting  from  fraudulent  representations  as  to  the 
value  of  chattels  taken  by  him  in  payment  for  the  land  conveyed. 
He  Is  only  entitled  to  recover  damages  for  the  fraud,  or  to  a  rescis- 
sion of  the  couti-act.     (Graham  v.  Moffett,  393.) 

VERDICT. 
See  Appeal,  5,  7,  17;  New  Trial,  3;  Trial,  IL 

VICE-PRINCIPAL. 
See  Master  and  Servant. 
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WARRANTS. 
See  Interest,  13,  14. 

WATERWORKS. 
See  Municipal  Corporations,  6,  7;  Negligence,  8. 

WILLS. 

1.  WILLS— CONSTRUCTION  —  LEGACY,  WHEN  VESTS.— A 
gift  by  will  to  a  person,  if  or  when  he  shall  attain  a  certain  age, 
does  not  vest  until  that  age  is  attained.     (Eldred  v.  Meek,  8G.) 

2.  WILLS  — CONSTRUCTION.— BEQUESTS  IN  A  WILL, 
VALID  IN  THEMSELVES,  MUST  BE  RE.TECTED  with  the  in- 
valid ones,  if  the  retention  of  them  would  defeat  the  testator's 
wishes  as  evidenced  by  the  general  scheme  adopted,  or  if  manifest 
Injustice  would  result  to  the  beneficiaries.     (Eldred  v.  Meek,  86.) 

8.  WILLS— WHAT  IS  A  WILL.— An  instrument  dated  and  com- 
mencing, "I  agree  to  will,"  but  intended  by  the  deceased  as  a  will, 
and  which  was  executed  and  witnessed  as  provided  for  in  the 
case  of  wills,  Is  a  will.    (In  re  Estate  of  Longer,  206.)  ( 

4.  WILLS.— NO  PARTICULAR  FORM  Is  required  for  a  will,, 
and  the  words  "I  agree  to  will"  In  an  Instrument  Intended  to 
create  a  testamentary  gift  mean  nothing  more  than  "I  do  will."  (In/ 
re  liBtate  of  Ix)nger,  206.) 

5.  WILI^.— WHEN  THE  ANIMUS  TESTANDI  is  established, 
the  character  of  the  instrument  Is  fixed.  It  Is  a  will.  (In  re  Estat-e 
of  Longer,  206.) 

6.  WILLS— PROBATE  OF.— An  instrument  may  be  entitled  to 
probate  as  a  will  though  some  of  Its  terms  are  meaningless.  (In  re 
Estate  of  Longer,  206.) 

7.  WILLS-THE  INTENTION  OF  A  TESTATOR  IS  TO  BE 
ARRIVED  AT,  not  by  considering  portions  of  the  will,  but  by  an 
examination  of  the  entire  will,  or  the  system  of  bequest,  giving  due 
consideration  to  each  and  every  part  thereof.     (Eldred  v.  Meek,  86.) 

8.  WILLS  —  LEGACIES,  WHEN  VEST  —  PERPETUITIES.— 
Grandchildren  do  not  take  a  vested  Interest  under  a  will  directing 
the  payment  of  personalty  and  the  conveyance  of  real  estate  to 
them  upon  their  attaining  the  age  of  twenty-five  years,  pro- 
vided that  If  either  grandchild  shall  die  before  attaining  such  age, 
his  share  shall  be  divided  among  his  children,  if  any,  upon  their 
attaining  the  age  of  twenty-five  year.s.  Such  will  creates  a  per- 
petuity, and  is  void.     (Eldred  v.  Meek,  86.) 

9.  WILLS  — PERPETUITIES.— DEPENDENT  CLAUSES.— If 
a  will  provides  for  the  disposition  of  an  estate  upon  contingencies 
which  may  not  happen  within  the  life  or  lives  of  persons  In  being 
and  twenty-one  years  thereafter,  it  Is  void  as  creating  a  perpetuity, 
and  all  provisions  of  the  will  so  connected  with  such  void  provision 
as  to  constitute  an  entire  scheme  are  Illegal  and  must  fall  with  it. 
(Eldred   v.   Meek,  86.) 

10.  WILLS— RESIDUARY  LEGATEE.— A  devise  to  a  son  of  "all 
the  residue  of  the  testator's  real  estate  and  personal  property  not 
hereinbefore  enumerated,  as  hereinafter  described,"  is  a  specifie 
bequest  of  the  subsequently  enumerated  property,  and  does  not 
entitle  the  son  to  take  as  residuary  legatee  the  lapsed  legacies  and 
property  not  enumerated  In  the  bequest  to  him.  (Williams  v.  Mc- 
Keand,  420.) 
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11.  WILLS-EQUITABLE  CONYERSION.-If  a  testator  by  will 
masses  his  realty  and  personalty  in  a  common  fund,  and  directs 
that  the  balances  remaining  after  payment,  made  of  successive  lega- 
cies of  money,  sliall  also  bo  paid  over,  the  will  works  a  conversion 
of  the  realty  complete  at  the  death  of  the  testator,  and  from  that 
time  the  wliole  estate  is  assets  for  the  payment  of  debts,  freed,  as 
to  any  part  of  it,  from  the  operation  of  the  statute  relating  to  the 
lien  of  the  decedent's  debts.     (Estate  of  Mustin,  702.) 

12.  ASJJIGNMENT  OF  CONTINGENT  INTEREST  BY  ANTE- 
NUPTIAL CONTRACT  AND  REVOKED  WILL.— A  valid  antenup- 
tial contract  made  to  confirm  the  husband's  will,  subsequently  re- 
voked as  his  will,  by  his  marriage,  operates  as  an  equitable  assign- 
ment of  the  property  in  accordance  with  the  terms  of  the  will,  when 
fairly  entered  into  and  expressly  sanctioned  by  the  wife,  who  sub- 
sequently becomes  the  sole  heir  of  the  husband.  (Hudnall  v.  Ham, 
124.) 

13.  WILLS— REVOCATION  OF  BY  MARRIAGE— ANTENUP- 
TIAL CONTRACT.— A  marriage  operates,  per  se,  as  a  revocation 
of  a  prior  will,  although  an  antenuptial  contract  was  entered  into 
expressly  for  the  purpose  of  confirming  the  disposition  of  the  prop- 
erty as  made  by  the  will.     (Hudnall  v.  Ham,  124.) 

14.  WILLS— REVOCATION  OF  BY  MARRIAGE— ANTENUP- 
TIAL CONTRACT— IGNORANCE  OF  LAW  AS  AFFECTING.— 
Ignorance  by  the  parties  to  an  antenuptial  contract  of  the  law  that 
marriage  operates  as  a  revocation  of  a  prior  will  does  not  invali- 
date the  contract,  nor  annul  the  settlement  thereunder.  (Hudnall  v. 
Ham,  124.) 

See  Devises. 

WITNESSES. 

1.  WITNESSES.-CONSANGUINITY  is  not  a  disqualification  of 
a  witness  nor  proof  of  his  perjury.     (Richardson  v.  Smart,  488.) 

2.  WITNESSES— EXAMINATION  OF.— If  a  witness  testifies 
that  the  prosecuting  witness  had  paid  out  money  for  drinks  before 
the  alleged  crime  was  committed,  it  is  competent  on  cross-examina- 
tion to  test  the  witness'  means  of  knowledge  concerning  the  money 
paid  out,  and  to  show  that  the  prosecuting  witness  had  paid  out 
and  expended  all  of  his  money  before  the  crime  charged  was  com- 
mitted.    (State  V.  McClellan,  558.) 

3.  WITNESSES— EXPLANATION  OF  IMPRISONMENT  OF.— 
If  a  prosecuting  witness  testifies  that  he  has  been  in  jail,  he  may 
explain  the  circumstances  of  his  imprisonment.  (State  v.  McClellan, 
558.) 

4.  WITNESSES— CONTRADICTING.— In  a  criminal  case,  the 
prosecution,  for  the  purpose  of  contradicting  a  witness,  may  prove 
that  he  testified  differently  before  the  grand  jury.  (Commonwealth 
v.  Chance,  306.) 

5.  WITNESSES— INCRIMINATING  TESTIMONY-PRIVILEGE. 
Where  a  witness  is  connected  with  several  distinct  tran.sac- 
tions  which  tend  to  incriminate  him,  all  of  which  are  material  to  the 
issues  in  the  case,  he  does  not  waive  liis  privilege  of  refusing  to 
testify  as  to  some  of  the  incriminating  transactions,  by  consent- 
ing to  testify  as  to  others.  But  he  waives  his  privilege  as  to  such 
transactions  so  far  as  the  inquiry  as  to  them  is  witliJn  the  proper 
limits  of  a  cross-examination.    (Evans  v.  O'Connor,  316.) 

6.  WITNESSES— PRIVILEGED  COMMUNICATIONS.— A  wit- 
ness cannot  refuse  to  answpr  a  material  question  in  relation  to  a 
material  conversation  on  the  ground  that,  having  been  given  and 


Index.  1023 

received  as  a  Mason,  it  !s  a  privileged  communication.    (Owens  v. 
Franlv,  932.) 

7,  WITNESSES  — PKIVILEnED  COMMUNICATIONS— MEM- 
BERS OF  SECRET  SOCIETIES.— However  binding  an  obligation 
may  be,  as  between  members  of  tlie  s.ime  society,  secret  or  other- 
wise, not  to  divulge  to  otliers  tliat  wliicli  may  be  confidentially  com- 
municated to  them,  such  an  obligation  must  be  understood  to  be 
subject  to  the  laws  of  the  country,  and  therefore  it  cannot  be  said 
that  such  obligation  is  violated  wlien  tlio  disclosure  is  compelled  in 
a  court  of  justice,  in  the  course  of  the  administration  of  the  laws. 
(Owens  v.   Franlv,  932. ) 

S.  WITNESSES  -  PHYSICIANS -TRIVILEGED  COMMUNI- 
CATIONS—RIGHT TO  EXCLUSION  OF  TESTIMONY  WITHOUT 
COMMENT.— In  an  action  for  personal  injuries  physicians  who  ex- 
amined the  plaintiff,  at  liis  instance,  in  a  professional  capacity  to 
determine  tlie  extent  of  his  injuries  should  not  be  permitted, 
against  the  plaintiff's  objection,  to  testify  as  to  any  information 
acquired  on  such  examination;  and  the  plaintiff  is  entitled  to  have 
such  testimony  excluded  witliout  its  being  made  the  subject  of 
comment  before  the  jury.     (Lane  v.  Spokane  etc.  Ry.  Co.,  821.) 

9.  WITNESSES— OPINIONS  OF  NONEXPERTS  AS  TO  MEN- 
TAL CONDITION.— The  opinion  of  a  layman  or  nonexpert  as  to  the 
mental  condition  of  a  person  accused  of  crime,  based  in  part  upon 
facts  not  derived  from  his  own  observation,  is  incompetent  and  in- 
admissible in  evidence.     (State  v.  Peel,  529.) 

10.  WITNESSES— OPINION  OF  NONEXPERT  AS  TO  MEN- 
TAL CONDITION.— A  nonexpert  witness  expressing  an  opinion  as 
evidence  of  the  mental  condition  of  a  person  accused  of  crime 
must  be  contined  to,  and  can  only  speak  as  of,  the  time  of  his  ol)- 
servation,  and  he  cannot  be  permitted  to  express  an  opinion  as  to 
the  temporary  or  permanent  nature  of  the  disease  producing  such 
condition  in  the  accused.     (State  v.  Peel,  529.) 

11.  WITNESSES.— OPINIONS  OF  NONEXPERTS  AS  TO  THE 
MENTAL  CONDITION  of  a  person  accused  of  crime  are  admissible 
in  evidence  when  based  wholly  upon  their  own  observations.  (State 
v.  Peel,  529.) 

12.  WITNESSES— OPINION  BY  NONEXPERT  ON  INSANITY. 
On  a  trial  for  homicide  a  nonexpert  witness  who  has  given  his  opin- 
ion as  to  the  sanity  of  the  accused  may  properly  be  asked  on  cross- 
examination  what  he  means  by  "insanity"  and  "unsoundness  of 
mind,"  if  there  is  no  attempt  to  compel  him  to  give  a  teclmical  deJi- 
nition  or  to  confuse  him  with  technical  distinctions,  (State  v.  Peel, 
529.) 

13.  WITNESSES— EXPERTS—HYPOTHETICAL  QUESTION.— 
If,  on  a  trial  for  homicide,  insanity  is  pleaded  as  a  defense,  and  tlie 
prosecution  has  shown  that  an  unfriendly  feeling  has  existed  for 
some  time  between  the  accused  and  the  deceased  prior  to  the  kill- 
ing, the  following  hypothetical  question  may  be  properly  asked  and 
answered  by  an  expert  witness:  "Where  a  party  has  a  grudge 
against  another  and  has  avowed  it,  and  had  in  a  rational  way  con- 
versed with  lawyers  and  judges  about  it,  and  he  should  go  from 
them  and  lie  in  wait  for  his  enemy  or  remain  in  the  vicinity  until 
he  appeared,  and  then  should  go  from  where  he  was.  draw  a  re- 
volver, and  shoot  him,  saying,  'Take  that,'  or  words  to  that  effect, 
and,  having  sliot  his  enemy,  should  turn  around  and  say,  'I  will  go 
to  tlie  jail  and  give  myself  up,'  and  within  twenty  minutes  or  lialf 
an  hour  should  talk  the  matter  over  in  a  reasonable  manner,  appar- 
ently as  conscious  as  ever  he  had  been  immediately  before  tlio 
Bhooting,  what  would  you  say  as  to  the  fact  of  his  consciousness 
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and  knowledge  of  right  and  wrong  and  knowledge  of  the  unlawful- 
ness of  his  act  at  the  time  of  the  shooting?'    (State  v.  Peel,  529.) 

14.  WITNESSES  —  EXPERTS  —  ASSUMPTION  OP  FACTS 
PROVED.— The  prosecution,  in  putting  hypothetical  questions  to  au 
expert  witness  on  a  trial  for  homicide,  has  a  right  to  assume  aa 
established,  for  the  time  being,  all  the  facts  In  evidence  tending  to 
support  Its  theory  of  the  case,  and  It  Is  for  the  jury  to  say,  after 
considering  all  the  evidence  introduced  by  both  sides,  whether  the 
facts  thus  assumed  as  established  for  the  time  being,  are  really  es- 
tablished, and  whether  the  opinion  of  the  witness  is  worthy  of  con- 
sideration.   (State  V.  Peel,  529.) 

15.  WITNESSES— EXPERTS— INSANITY.— A  question  as  to  the 
Insanity  of  the  accused  on  a  criminal  trial  put  to  an  expert  need  not 
embrace  all  the  elements  of  the  law  of  insanity,  but  may  limit  the 
inquiry  to  the  degree  of  Intelligence  possessed  by  the  accused  under 
the  circumstances  of  the  particular  act.    (State  v.  Peel,  529.) 

See  Appeal,  4;  Instructions,  4;  Statutes,  2;  Trial,  8,  9. 
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